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April  25.    May  2,  9.     f  Att.-Gex.* 
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Hiver — Locks  and  Sluices — Grant  by 
Crown  to  Owners  of  Right  to  take  Tells — 
Franchise — Right  of  Public  to  Navigate — 
Dedication  to  Puhlio — Reasonable  Tolls — 
Duty  of  Person  taking  Tolls  to  keep 
Locks  in  Repair — Charters  of  Crown — 
Validity — Permissive  Act  of  Parliament — 
Act  for  Preserving  and  Improving  the 
Navigation  of  the  River  Ouse  (6  Geo,  1. 
e.  29). 

A  Royal  charter  purporting  to  confer 
upon  the  patentee  the  eaodusive  navigation 
for  aU  time  of  part  of  a  public  navigable 
ntw,  and  the  exclusive  Uoenoe  of  trans- 
porting goods  thereover f  is  void  both  by  the 
Statute  of  Monopolies,  1623  (21  Jao.  1. 
€.  3),  and  by  the  common  law. 

There  is  no  presumption  in  favour  of 
the  legal  obligation  of  an  immemorial 
burden.  Consequently,  a  person  who  under 
patent  or  statute  has  succeeded  to  the  owner- 
shipof  locks  or  other  mechanical  appUcmces 
for  faciUtatvng  navigation^  with  ihe  right 
to  charge  for  their  uh  a  reasonable  toll, 

*  Caram^  Lord  Maonaghten,  Lord  Davey, 
Lord  Jamei  of  Hereford,  Lord  Bobertaon,  and 
Lord  Lindley. 

YOL.  n.— CHlira 


C^ 


is  not  bound  to  work  or  keep  them  in 
repair  to  his  own  detriment  \fAe  toUs  are 
not  sufficient  to  defray  ike  cost  of  mainten- 
ance and  repairs,  and  is  justified  in  closing 
them  altogMer, 

An  Act  of  Parliament  authorising  and 
empowering  a  person  to  improve  the  passage 
of  boats,  and  for  that  purpose  to  cleanse^ 
scour,  and  deepen  the  river  where  and  as 
often  cu  occasion  should  irequire,  although 
intended  to  serve  a  public  purpose,  must  be 
construed  to  be  permissive  only,  and  not 
obligatory. 

Decision  of  the  Court  of  Appeal, 
70  L.  J.  Oh.  828 1'  [1901]  2  Ch.  671 
(Lord  Davey  and  Lord  Lindlet  dissent- 
ing)j  reversed. 

Appeal  and  cross-appeal  from  orders 
of  the  Court  of  Appeal  (Rigby,  L.J., 
Yaughan  Williams,  L.J.,  and  Stirling, 
L.J.),  varying  a  judgment  of  Farwell,  J., 
in  an  action  in  which  the  Attorney- 
General  (at  the  relation  of  the  Hunting- 
donshire County  Council)  and  the  Hunt- 
ingdonshire County  Council  were  plain- 
ti&,  and  the  appellant  Leonard  Taylor 
Simpson  was  the  defendant.  The  object 
of  the  action  was  to  establish  a  right  on 
the  part  of  all  his  Majesty's  subjects, 
subject  only  to  the  payment  of  certain 
tolls,  to  navigate  the  river  Ouse  finom  a 
point  above  St.  Neots,  in  the  county  of 
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Huntingdon,  to  a  point  below  St.  Ives,  in 
the  same  county,  and  thenoe  to  the  sea, 
and  to  use  for  the  purpose  of  such  naviga- 
tion six  several  locks  and  a  stanch,  the 
property  of  the  appellant,  and  also  to 
establish  a  liability  on  the  part  of  the 
appellant  to  keep  such  stanch  and  locks  in 
good  repair  and  working  order,  and  to 
obtain  consequential  relief. 

The  circumstances  which  gave  rise  to 
the  action  were  shortly  as  follows :  The 
said  stanch  and  locks  belonged  in  the 
year  1893  to  one  Frank  Manly  Bendall, 
subject  nevertheless  to  a  legal  mortgage 
for  5,700/.  in  favour  of  one  Harold  Simp- 
son, which  mortgage  is  still  subsisting; 
but,  owing  to  want  of  repair,  both  stanch 
and  locks  were,  and  hsul  been  for  some 
time,  almost,  if  not  wholly,  incapable  of 
use  for  navigation  purposes.  In  February, 
1893,  the  appellant  purchased  the  equity 
of  redemption  in  the  said  locks  and  stanch, 
and,  after  expending  over  10,000/.  in 
repairs,  re-opened  the  same  for  navigation 
purposes,  making  certain  charges  for  the 
use  thereof  both  in  respect  of  trading 
barges  and  pleasure-boats.  In  the  year 
1894  the  Ck>rporation  of  Godmanchester 
forced  open  the  gates  of  two  of  the  said 
locks  during  a  flood,  thereby  necessarily 
injuring  sudi  gates  and  impairing  the 
efficiency  of  the  locks ;  but  in  an  action 
which  the  appellant  commenced  for  an 
injunction,  the  said  corporation  estab- 
lished in  the  House  of  Lords  a  right  to 
force  open  such  gates  in  time  of  floods 
under  a  grant  made  by  one  of  the  appel- 
lant's pi^eoessors  in  title — Simpson  v. 
Oodmamchesler  Corporation  [1897],*  The 
appellant,  finding  that  the  exercise  by  the 
Ccorporation  of  Godmanchester  of  their 
right  to  force  open  the  said  gates  in  times  of 
flood  would  seriously  increase  the  costs  of 
maintaining  and  repairing  the  locks,  and 
that  his  receipts  from  the  whole  river 
amounted  to  about  150/.  per  annum  only 
in  the  year  1897,  closed  the  said  locks 
and  discontinued  the  use  of  the  stanch, 
and  thereupon  the  respondents  instituted 
this  action. 

The  &cts  and  history  are  stated   in 
Lord  Macnaghten's  judgment, 

NeviUe^  K,C.y  and  R,  J,  Parker^  for  the 
appellant. 

(1)  66  L.  J.  Ch.  770;  [1897]  A.C.  696. 


Upjohn,    K.C,  and    TMuU   (Brooke 
LitUe  with  them),  for  the  respondents. 
J^evUle,  K.C.,  replied. 

The  House  took  time  for  consideration. 

Aug.  5. — LoKD  Macnaohten. — Before 
the  incident  occurred  which  led  to  the 
present  action  the  navigation  of  the  river 
Ouse  between  St.  Neots  and  St.  Ives,  a 
distance  of  about  sixteen  miles,  was  main- 
tained by  means  of  six  locks.      Below 
St.  Ives  it  was  maintained  by  means  of  a 
lock  built  in  a  stanch  stretching  across 
the  river,  and  situated  about  half  a  mile 
below  St.  Ives,  where  the  passage  of  boats 
and  vessels  used  to  be  impeded  by  shallows 
and  "  hills  of  gravel,"  and  where  the  tide 
now  ends.    The  six  locks  were  constructed 
under  the  authority  or  under  the  cover 
and  protection  of  certain  letters  patent  in 
the  early  part  of  the  seventeenth  century 
by  a  predecessor  in  title  of  the  appellant 
Simpson.     He  put  them  upon  land  of  his 
own  which  he  had  acquired  for  the  pur- 
pose.    By  the  use  of  these  locks  boats 
and  vessels  were  enabled  to  pass  from  one 
level  to  another,  and  so  to  get  round  six 
ancient  milldams  which  penned  back  the 
water,  deepening  the  reach  above,  but 
forming  an  obstruction  in  the  course  and 
channel  of  the  river,  and  interrupting  the 
waterway.     The   St.    Ives    stanch    was 
originally  constructed  in  the  same  century, 
but  at  a  later  date,  by  the  then  owner  of 
the    navigation,  for  the  benefit  of  the 
traders  on  the  river,  who  agreed  to  pay 
a  charge  or  toll  on  going  through  the 
stanch.     It  was  afterwards  dealt  with  by 
an   Act  of    Parliament  passed  in  1720 
(6  Geo.  1.  c.  29),  which  authorised  one 
Henry  Ashley,  who  was  also  a  predecessor 
in  title  of  the  appellant  Simpson,  his  heirs 
and  assigns,  to  rebuild  and  improve  the 
stanch,  and  then  to  take  a  toll  over  and 
above  the  toll  due  or  payable  before  the 
Act  was  passed.    The  Act  of  1720  also 
authorised  and  empowered  Henry  Ashley, 
his  heirs  and    assigns,  to  improve  the 
passage  for  boats  and  vessels  on  the  river 
within  the  county  of  Huntingdon  from  a 
place  called    HoUowell,  below  St.   Ives 
stanch,  right  away  up  to  St.  Neots,  and 
for  that  purpose  to  cleanse,  scour,  and 
deepen  the  river  where  and  as^ften  as 
occasion  should  requir^^j^j^^^  ^^  GoOglC 
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In  the  early  dajB  of  the  navigation 
alter  the  dz  locks  were  built  there  was  a 
good  deal  of  trouble  and  litigation  in  con- 
nection with  them,  principally  about  the 
charges  demanded  from  the  traders  on 
the  river.  Ultimately  the  charge  or  toll 
for  passing  through  the  six  locks  came  to 
be  settled  at  the  uniform  rate  of  three- 
pence per  customary  load  at  each  of  the 
six  lodes.  Thenceforward,  until  the  intro- 
duction of  railways,  the  navigation  appears 
to  have  been  a  profitable  concern,  and 
naturally  enough  no  attempt  was  ever 
made  to  unsettie  the  toll.  When  rail- 
ways were  introduced,  traffic  on  the  river 
fell  off,  and  the  owners  of  the  navigation 
had  to  lower  the  toll  by  allowing  an 
increase  in  the  weight  or  quantity  of  the 
customary  load. 

In  the  year  1893  the  appellant  Simp- 
son bought  the  navigation.  Eveiything 
was  then  out  of  repair.  He  paid  several 
thousands  for  his  purchase.  He  had  to 
spend  about  10,000Z.  more  on  the  property 
to  put  it  in  order.  But  he  soon  found 
that  there  was  little  or  nothing  to  be 
made  of  it.  Trade  on  the  river  was 
dying  out.  At  the  same  time  there  was 
a  growing  increase  in  pleasure  traffic. 
But  the  owners  of  pleasure-boats  protested 
against  paying  any  toll,  and  evaded  pay- 
ment when  they  could.  At  last,  in  self- 
defence,  Simpson  took  the  step  of  shutting 
up  the  six  locks  and  the  stanch.  There- 
upon this  action  was  brought.  The 
Attomey-Qeneral,  at  the  relation  of  the 
County  Council  of  Huntingdonshire,  and 
the  County  Council  of  Huntingdonshire 
came  forward  as  plaintiffs.  Simpson  was 
made  defendant.  The  plaintiffs  claimed 
a  declaration  that  the  six  locks  and  the 
stanch  with  their  appurtenances  formed 
part  of  the  river  Ouse,  that  the  Ouse  from 
St.  Neots  to  the  sea  was  a  public  navigable 
river,  and  that  all  members  of  the  public 
were  entitled  to  pass  through  the  six 
locks  and  the  stanch,  but,  as  regards  the 
passage  of  boats  and  vessels  laden  with 
goods  or  merchandise,  subject  to  the 
statutory  toll  mentioned  in  the  Act  of 
1720  in  respect  of  the  passage  through 
the  stanch  and  subject  to  the  toll  of  three- 
pence per  customary  load  in  respect  of 
the  passage  through  each  of  the  six  locks. 
They  also  asked  for  a  declaration  that  the 


defendant  was  bound  to  maintain  all  the 
six  locks  and  the  stanch  in  an  efficient 
state  and  condition,  and  to  provide  atten- 
dants and  al}  appliances  necessary  to  work 
the  same,  and  to  enable  the  public  navi- 
gating the  river  to  have  free  and  conve- 
nient passage  through  the  same,  subject 
only  ID  the  case  of  boats  laden  with  goods 
and  merchandise  to  the  tolls  aforesaid. 
The  plaintiffs  also  sought  to  have  the 
rights  which  they  claimed  enforced  by 
injunction.     Mr.  Justice  Farwell  decided 
tluit  the  Ouse,  including  the  six  locks,  the 
stanch  and  their  appurtenances,  was  a 
public    navigable     river,    and    that    all 
members  of  the  public  were  entitied  to 
pass  through  the  six  locks  without  paying 
any  toll  whatever,  and  through  the  St. 
Ives  stanch  on  payment  of  the  statutory 
toll  in  the  case  of  boats  and  vessels  laden 
with  goods  or  merchandise ;  but  he  held 
that  the  defendant  was  not  bound  to 
maintain  or  work  any  of  the  six  locks  or 
the  stanch,  and  he  granted  an  injunction 
to  restrain  the  defendant  from  obstructing 
or    interfering    with    any    of   her    late 
Majesty's  subjects  in  the  exercise  of  their 
rights  as  thus  declared.     He  gave  no 
costs  to  either  side. 

The  defendant  appealed  from  the  whole 
judgment  except  fix)m  the  order  as  to 
costs.  The  plaintiffs  did  not  appeal. 
The  Court  of  Appeal  differed  from  Mr. 
Justice  Farwell  on  many  points  of  import- 
ance, and  varied  his  order.  As  varied, 
the  order  is  substantially  in  terms  of  the 
plaintiff's  claim,  except  that  the  tolls 
payable  in  respect  of  the  six  locks  are 
declared  to  be  <<such  tolls,  rates  and 
charges  as  may  from  time  to  time  be 
reasonable,  that  is  to  say,  such  tolls,  rates 
and  charges  as  will  from  time  to  time 
provide  a  reasonable  profit  for  the  defen- 
dant beyond  the  necessary  cost  of  repair 
and  maintenance."  As  regards  the  six 
locks,  the  declaration  of  the  Court  is  that 
the  defendant  is  bound  to  maintain  them 
in  an  efficient  state  and  condition,  and  to 
provide  attendants  and  all  appliances 
necessary  to  work  the  same.  As  regards 
the  St.  Ives  stanch,  the  declaration  is  that 
so  long  as  the  defendant  takes  the  statu- 
tory toll  in  respect  thereof  he  is  bound  to 
maintain  and  repair  it,  without  prejudice 
to  any  question  as  to  his  obligations  J;i 
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respect  thereof,  in  the  event  of  his  ceasing 
to  take  the  statutory  tolls.  An  injanc> 
tion  was  granted  to  enforce  the  rights  so 
declared,  hut  no  costs  were  given  to  either 
side.  From  the  order  of  the  Court  of 
Appeal  both  parties  have  appealed  to  this 
House.  The  defendant  appeals  from  the 
whole  order.  The  plaintiffs  seek  to  omit 
the  words  "  such  tolls,  rates  and  charges 
as  may  from  time  to  time  be  reasonable/' 
and  to  limit  the  toll  to  a  toll  of  three- 
pence for  each  of  the  six  locks.  And  they 
appeal  against  the  order  as  to  costs. 

Pausing  here  for  a  moment,  I  would 
ask  the  House  to  consider  the  practical 
effect  and  necessary  result  of  the  order  of 
the  Court  of  Appeal.  The  litigation  so 
&r  has  been  disastrous  to  Simpson.  The 
judgment  of  Mr.  Justice  Farwell  stripped 
him  of  every  particle  of  beneficial  interest 
in  the  six  locks.  But,  stripped  and  de- 
spoiled as  he  was,  he  was  yet  allowed  tb 
go  away  scot  free.  Not  content  with  that 
privilege  or  immunity,  he  appealed  to  the 
Court  of  Appeal.  There  he  fared  worse. 
He  is  now  under  orders  to  repair,  main- 
tain, and  work  the  locks,  to  keep  a  staff 
of  attendants,  and  to  provide  all  neces- 
sary appliances  for  the  purpose.  True, 
he  may  take  reasonable  tolls — ^such  tolls 
as  will  "  provide  a  reasonable  profit 
beyond  the  necessary  cost  of  repair  and 
maintenance.''  I  am  sure  the  Court  was 
serious.  But  where  is  the  profit  to  come 
from  ?  Pleasure-boats  are  to  pay  no  tolls. 
The  present  tolls  on  goods  and  merchan- 
dise are  not  enough  to  keep  the  naviga- 
tion open.  Will  raising  the  tolls  attract 
traffic  ?  Will  the  one  or  two  traders  who 
still  use  the  river,  partly  I  think  in  con- 
sequence of  some  squabble  with  the  rail- 
way company,  be  persuaded  to  pay  enough 
not  only  to  provide  for  repair  and  main- 
tenance, but  to  yield  a  profit  besides? 
I  do  not  feel  very  sanguine  about  that. 
And  if  Simpson  is  ruined,  how  will  the 
public  be  benefited  t  As  a  last  resource 
he  can  assign  to  a  pauper.  If  he  does  so, 
the  assignment  will  not  transfer  any  of 
his  rights,  such  as  they  are,  to  the  public 
or  to  the  county  council.  The  locks  will 
be  left  derelict,  at  the  mercy  of  every- 
body and  everythinff,  and  the  whole  con- 
cern will  go  to  nu^  and  ruin  in  a  very 
short  time.   Is  it  not  permissible  to  doubt 


whether  a  conclusion  so  lame  and  impotent, 
which  must  be  disastrous  to  everybody 
concerned,  is  founded  on  sound  premises ) 

The  case  was  very  fully  and  ably  aigued. 
Many  interesting  topics  were  introduced. 
The  history  of  the  Ouse  was  carried  back 
to  Domesday  Book.  We  had  glimpses  of 
men  feimous  in  their  day.  'Sie  lord  of 
Kent,  the  abbot  of  Ramsey,  with  his 
'*  cruel  and  furious  mind,"  and  several 
relatives  of  the  great  Protector  were 
brought  on  the  scene.  And  there  was  a 
copious  citation  of  authorities.  But,  after 
all,  I  think  the  real  question  before  us 
lies  within  a  comparatively  narrow  com- 
pass of  time,  and  depends  upon  a  few 
simple  considerations. 

As  regards  the  six  locks,  one  has  first 
to  consider  the  state  and  condition  of  the 
river  Ouse  between  St.  Neots  and  St. 
Ives  at  the  date  of  the  letters  patent 
under  which  the  six  locks  were  con- 
structed. These  letters  patent  were 
granted  in  15  Jac.  1.  (July  21,  1618)  to 
one  John  Gason,  and  are  known  as 
Gason's  patent.  Gason's  patent  was  for 
the  term  of  twenty-one  years.  While 
that  patent  was  in  existence  there  were 
divers  proceedings  before  the  Privy 
CouncQ.  There  was  also  a  suit  of  Thel- 
waU  V.  Jackson  [1632],^  there  was  an 
action  of  Jiixon  v.  ThoimhiU  [1628],'  and 
there  were  two  other  patents^-one  of 
3  Car.  1.  (January  3,  1628)  called 
Spencer's  first  patent,  and  the  other  of 
14  Car.  1.  (December  11,  1638)  known 
as  Spencer's  second  patent.  The  events 
which  took  place  during  this  period  are 
material  and  require  dose  attention.  I 
do  not  think  it  necessary  either  to  go  into 
the  earlier  history  of  the  river  Ouse  or 
to  dwell  on  what  occurred  after  the  toll 
of  threepence  per  customary  load  for  each 
of  the  six  locks  came  to  be  recognised  as 
the  regular  charge.  Just  as  one  would 
expect,  so  long  as  the  navigation  was 
profitable  nobody  thought  of  disturbing 
the  accustomed  toll;  and,  indeed,  very 
soon  the  circumstances  under  which  the 
toll  oriffinated  were  quite  forgotten.  In 
later  times  we  find  its  origin  attributed 
sometimes  to  statute,  sometimes  to  im- 
memorial usage,  and  sometimes  to  one  of 

(2)  Not  reported. 

(3)  Cro.Oar.  132.     ^^  j 
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the  three  patents  which  does  not  even 
purport  to  create  a  toll. 

Mr.  Justice  Farwell  found — and  with 
Lord  Justice  Stirling  I  accept  his  finding 
— ^that  at  the  date  of  Gason  s  patent  the 
river  Ouse  between  St.  Neots  and  St  Ives 
was  a  public  navigable  river,  not  indeed 
throughout,  but  in  sections  or  in  a  sue- 
ceasion  of  reaches,  from  miUdam  to  mill- 
dam.  In  ancient  times  the  river  was 
probably  a  public  stream,  navigable 
throughout  for  such  boats  as  were  then 
used.  This  seems  to  be  proved  by  ancient 
records,  and  is  not,  I  think,  disproved  by 
the  modem  state  of  the  river,  which  must 
have  been  greatly  altered  by  the  draining 
of  the  fens.  Gason's  patent  authorised  the 
patentee  (who  represented  that  he  had 
invented  a  method  of  making  locks, 
sluices,  bridges,  cuts,  cranes,  and  mill- 
dams  for  grinding  com,  raising  water, 
and  making  rivers  navigable  and  passable) 
to  practise  and  use  his  invention  in  any 
rivers  within  the  realm  for  the  period  of 
twenty-one  years,  and  to  take  for  his  own 
use  without  let  of  the  King  whatever 
contribution,  composition,  advantage,  and 
commodity  might  be  amed,  or  consented 
to  be  paid,  in  respect  thereof.  There  was 
a  proviso  enabling  the  King  to  revoke 
the  patent  if,  upon  examination  had 
before  six  or  seven  of  the  Privy  Council, 
they  should  declare  in  writing  that  the 
patent  was  inconvenient  to  the  realm. 
Gason  assigned  his  patent  to  Spencer  and 
Girton.  Spencer,  Imving  become  by  sur- 
vivorship sole  owner  of  the  patent,  assigned 
it  to  John  Jackson,  and  before  1625  the 
six  locks  between  St.  Neots  and  St.  Ives 
were  constructed  by  Jackson  alongside 
the  six  milldams  in  the  manner  I  have 
described. 

Now,  what  was  Jackson's  position  with 
regard  to  these  six  locks  ?  They  were  his 
own  private  property,  and  constructed  on 
his  own  land.  But  in  order  to  work  them 
it  was  necessary  to  make  cuts  from  the 
river.  The  river  was  the  King's  highway, 
and  under  his  care  and  protection.  No 
cut  or  diversion  could  be  made  without 
the  King's  licence.  These  cuts  were 
sanctioned  for  the  public  good,  for  the 
promotion  and  encouragement  of  trade. 
The  effect  of  sanctioning  them  was  to 
confer  on  the  patentee  a  virtual  monopoly 


in  regard  to  the  navigation  of  the  river, 
not  only  during  the  life  of  the  patent,  but 
so  long  as  the  condition  of  things  remained 
unchanged.  The  result  was,  I  think, 
according  to  the  doctrine  of  Lord  Hale, 
that  these  locks,although  private  property, 
became  ''affected  with  a  public  interest," 
and  ceased  "to  be  juris  privati  only." 
Consequently  the  owner,  if  he  worked 
them  for  his  own  profit,  could  not  make 
either  an  arbitrary  or  an  excessive  charge. 
As  Lord  Hale  points  out,  "the  duties 
must  be  reasonable  and  moderate,  though 
settled  by  the  King's  licence  or  charter  " — 
Hale^  De  Jure  Marisy  Part  II.  chap.  6  in 
Hargravin  Tracts^  vol.  i.  p.  77,  cited 
in  AUnuU  v.  Inglia  [isio].^  And  further, 
80  long  as  the  private  owner  kept  the  locks 
open  and  took  toll,  all  members  of  the 
public  belonging  to  the  class  for  which 
they  were  made  were  entitled  to  free 
passage  on  paying  the  regular  charges. 
Such,  I  think,  are  the  respective  rights 
of  the  private  owner  and  the  public  in  a 
case  like  this.  And,  if  you  think  of  it, 
the  public  can  require  nothing  more  for 
its  protection.  It  is  absurd,  as  it  seems 
to  me,  to  order  a  man  who  is  the  owner 
of  a  mechanical  contrivance  to  go  on 
working  it  for  the  benefit  of  the  public  if 
the  working  is  expensive,  and  if  it  can 
only  be  worked  at  a  loss.  You  may  be 
sure  he  wUl  get  rid  of  his  property 
altogether  if  there  is  no  other  way  of 
getting  rid  of  the  burden  attached  to  it. 

Very  soon  after  the  locks  were  con- 
structed complaints  were  made  to  the 
Lords  of  the  Privy  Council,  founded 
probably  on  the  proviso  for  revocation 
contained  in  Gason's  patent,  to  the  effect 
that  Jackson  was  oppressing  the  country 
by  taking  unreasonable  tolls.  The  Privy 
Council  held  several  meetings  and  made 
various  references  with  the  view  of 
arranging  matters ;  but  their  proceedings 
as  a  board  of  conciliation  ultimately  came 
to  nothing.  Next  in  order  is  Spencer's 
first  patent.  I  do  not  think  I  ought  to 
delay  by  referring  to  its  terms,  because 
the  Court  of  Appeal  came  to  the  con- 
clusion— and  I  think  rightly — that  there 
were  so  many  difficulties  about  it  that  it 
might  be  put  aside  altogether.  In  this 
view  the  counsel  on  both  sides  agreed. 
(4)  12  Bast,  527. 
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It  was  neyer  put  in  use.  The  King's 
rent  reserved  by  it  was  never  paid ;  and 
Spencer,  to  whom  it  was  granted,  seems 
to  have  had  nothing  to  do  with  the  Ouse 
when  the  grant  was  made.  Mr.  Justice 
Farwell  seems  to  have  thought  that 
Spencer's  first  patent  created  a  toll.  But, 
if  the  point  is  worth  noticing,  I  think  it 
will  be  found  that  it  does  not  purport  to 
create  a  toll,  but  to  put  a  limit  on  the 
charges  to  be  taken  by  the  patentee. 
That  limit  was  not  threepence  per  cus- 
tomary load  for  each  lock,  the  amount 
which  was  then  or  soon  afterwards 
established  or  regarded  as  the  regular 
charge,  but  threepence  per  ton  of  the 
vessel's  burthen,  which  might  produce  a 
very  different  result. 

Then  comes  the  suit  of  ThdwdU  v. 
Jackson,^  On  behalf  of  certain  traders 
and  watermen  it  was  sought  to  have  the 
tolls  and  charges  in  respect  of  the  six 
locks  fixed  in  accordance  with  an  order 
of  the  Earl  of  Manchester,  the  lord- 
Ueutenant  of  the  county,  to  which  it  was 
alleged  Jackson  and  the  traders  had  sub- 
mitted. In  the  course  of  the  suit  a  decree 
was  made  fixing  a  scale  of  charges  in 
accordance  with  the  report  of  a  commiesion 
of  the  Justices  of  the  county  of  Hunting- 
don, which  it  was  thought  would  give 
Jackson  160^.  a  year.  The  decree  re- 
served further  consideration  in  the  event 
of  the  receipts  as  certified  by  the  Jus- 
tices falling  short  of  that  sum.  By 
an  order  made  in  ThdwaU  v.  Jackaon^^ 
and  dated  June  18,  1632,  it  was  de- 
clared that  the  decree  in  the  cause  was 
made  for  the  public  good,  and  that  as  to 
the  rates  the  same  were  granted  on  the 
opinion  of  the  Earl  of  Manchester  and  the 
Justices  that  the  same  would  be  sufficient 
to  reimburse  Jackson  his  money  in  con- 
venient time,  howbeit  experience  had 
shewn  that  the  same  had  &llen  and  would 
£aJl  much  too  short,  and  '*  it  was  never 
the  intention  of  the  Court  by  providing 
for  a  public  good  to  ruin  Jackson  in  his 
estate,  more  especially  since  every  man 
was  at  liberty  to  carry  by  land  carriage 
or  otherwise  as  was  theretofore  used  if 
they  would  not  come  up  to  the  rates  at 
which  Jackson  could  offer  if;  and  on 
Jackson's  suggestion  it  was  further  de- 
clared that  if  any  would  enter  into  a 


treaty  to  take  the  same  off  Jackson's 
hands,  Jackson  should  leave  the  same, 
but  if  no  one  would  undertake  the  same 
in  a  reasonable  time  the  Court  declared 
that  it  *'  saw  no  other  way  but  to  leave 
Jackson  to  make  the  best  thereof."  No 
one,  it  seems,  came  forward  to  take  the 
concern  off  Jackson's  hands,  so,  ultimately, 
by  an  order  dated  February  16,  1632, 
Jackson  was  left,  in  the  words  of  the 
order,  *'  to  go  on  with  the  work  and  make 
what  he  can  thereof." 

I  do  not  propose  to  dwell  on  the  action 
of  Juxon  V.  Thomhilly^  which  began  and 
ended  while  ThdwaU  v.  Jackson^  was 
pending.  "  Juxon  "  was  no  doubt  Jack- 
son, the  maker  and  owner  of  the  looks. 
The  case  does  not,  I  think,  carry  the 
matter  any  further.  It  goes  to  shew  that 
the  locks  were  on  Jackson's  own  land, 
but  that  fact  is  not  disputed  now.  It 
also  goes  to  shew  that  Jackson,  so  long,  of 
course,  as  his  demands  were  reasonable, 
was  free  to  bargain  with  the  traders  on 
the  river  for  passage  through  the  locks. 
That,  again,  is  just  what  Gason's  patent 
contemplated,  and  what  the  Privy  Council 
and  the  Lord  Keeper  left  Jackson  at 
liberty  to  do. 

I  now  come  to  Spencer's  second  patent 
(14  Car.  1.).  I  must  ask  careful  at- 
tention to  this  document,  because  the 
judgment  of  the  Court  of  Appeal  is,  as  it 
seems  to  me,  founded  entirely  upon  their 
view  of  its  meaning,  or  rather  I  should 
say  upon  their  conception  of  what  its 
meaning  would  or  might  have  been  if  the 
patent  in  question  had  been  expressed 
differently.  I  do  not  propose  to  set  out 
all  its  provisions  at  length.  It  has  been 
read  more  than  once,  and  this  House  is,  I 
think,  familiar  with  it.  Whatever  its 
effect  may  be,  the  language,  I  think,  is 
absolutely  clear.  It  is  frank — I  might 
almost  say  blunt — ^in  its  audacious  defiance 
of  statute  law  and  common  law  too. 
Spencer  besought  the  King  to  grant  to 
him,  his  heirs,  and  assigns  **  the  sole  and 
absolute  benefit  of  all  and  singular  the 
water-carriage  in  and  upon  the  said  river 
of  Owse  from  the  said  town  of  St.  Ives  to 
St.  Keotts  aforesaid."  And  the  King 
granted  to  Spencer,  his  heirs  and  assigns, 
'^the  sole  and  exclusive  passage  and 
transit  for  boats,  barges,  and  other  vessels 
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laden  with  oora,  ooal,  and  all  other  goods 
and  merchandise  through  all  that  river 
<nr  treneh  of  Owse  aforesaid  leading  from 
the  town  of  St.  Ives  aforesaid  to  the  said 
town  called  St.  Neotts."  The  King  also 
granted  to  Spencer,  his  heirs  and  assigns, 
that  he,  his  heirs  and  assigns,  from  time 
to  time  in  perpetuity  might  and  should 
"  have  thenceforth  for  the  future  the  sole 
and  exclusive  licence  and  power  of  carry- 
ing and  re-Kiarrying,  transporting  and  re- 
truisporting,  in  and  through  all  the  river 
aforesaid  from  the  said  town  of  St.  Ives 
aforesaid  to  the  said  town  called  St. 
Neotts  ...  all  and  all  manner  of  food, 
coal,  goods,  and  merchandise  whatsoever 
in  ships,  hosts,  barges,  and  other  vessels 
ascending  or  descending.*'  For  this  ex- 
clusive privilege  or  monopoly,  Spencer, 
his  heirs  and  assigns,  were  to  pay  the 
King  the  yearly  rent  of  6^.  13;.  ^d.  No 
one  else  was  to  '*  presume  to  enter  on  or 
navigate "  the  river.  In  case  of  default 
in  payment  of  the  rent  of  61.  IB;.  4e^., 
the  King  was  to  have  a  power  of  distress 
over  all  the  boats,  barges,  and  vessels 
*'  in  or  upon  the  said  river  being  or  to 
the  said  river  .  .  .  belonging  or  apper- 
taining." Is  there  any  ambiguity  in  that 
language  ?  Is  it  possible  that  it  can  have 
any  meaning  but  that  which  is  expressed 
so  clearly  on  the  face  of  it  ?  Mr.  Justice 
Farwell  held  the  patent  void.  Lord 
Justice  Yaughan  Williams  thought  that 
it  was  '*  a  good  charter,"  and  that  it  was 
based  ''on  the  assumption  that  the 
grantee  would  suffer  all  the  King's  sub- 
jects to  have  in  perpetuity  the  benefit  of 
that  franchise  of  navigation  which  had 
been  granted  to  him  and  his  heirs  in 
perpetuity."  I  confess  I  have  some  diffi- 
culty in  foUowing  the  learned  Lord  Jus- 
tice. Why  should  a  man  who  has  paid 
for  and  obtained  an  exclusive  privilege  be 
expected  to  communicate  it  forthwidi  to 
all  the  world  9  That  would  be  a  remark- 
able instance  of  conduct  which  it  is  the 
£B»hion  nowadays  to  call  altruism,  and  all 
the  more  remarkable  because  the  owner 
of  the  locks  was  evidently  an  unpopular 
diaracter,  and  it  would  have  only  been 
human  nature  to  conciliate  opposition  by 
publishing  abroad  so  disinterested  an 
action  instead  of  doing  good  by  stealth, 
and  hiding  generosity  to  the  public  under 


the  doak  of  selfish  exdusiveness.  How- 
ever, a  similar  view  was  taken  by  Lord 
Justice  Stilling.  He  held  that  Spencer, 
the  defendant's  predecessor  in  title,  *^  by 
applying  for  and  putting  in  use  the 
charter  of  14  Car.  1.  (which  in  point  of 
fiact  he  never  did  or  attempted  to  do), 
^'  gave  the  public  a  right  to  resort  to  the 
locks  and  sluices  which  were  his  property." 
Now  I  must  say  that  I  think  it  is 
impossible  to  attach  any  meaning  but  one 
to  the  diarter  of  14  Oar.  1.  I  think  that 
this  charter  was  absolutely  void.  It  was 
void  by  the  Statute  of  Monopolies,  which 
had  been  passed  in  1623  (21  Jac.  1.  c.  3). 
If  Spencer  or  any  of  his  successors  had 
attempted  to  put  it  in  force,  he  or  they 
would  have  been  liable  to  serious  penalties. 
Apart  from  the  Statute  of  Monopolies 
the  charter  was,  I  think,  absolutely  void 
at  common  law.  The  King  has  the  care 
and  protection  of  all  highways  by  land  or 
by  water.  It  is  his  province,  as  Lord 
Hale  says,  in  reference  to  this  matter, 
^^9ti8tinere  personam  vindicU  et  tutoris 
juTvuan  ptiUiearum"  It  sounds  better, 
perhaps,  in  a  learned  language  than  in 
the  vulgar  tongue,  but  the  meaning  is 
the  same.  It  is  impossible  that  the 
champion  and  guardian  of  public  rights 
should  sell  them  in  the  gross  to  a  private 
individual  for  6^.  13;.  M.  a  year.  Upon 
this  very  ground  the  Court  of  Kind's 
Bench  in  Williams  v.  Wilcox  [l888j  * 
declared  that  a  charter,  whether  before  or 
after  Magna  Charta,  authorising  the 
erection  of  a  weir  across  a  navigable  river 
was  utterly  void  at  common  law.  As  £ax 
as  I  can  discover,  no  similar  patent  has 
ever  been  upheld  even  in  the  worst  days 
of  the  Stuarts.  I  trust  this  House  will 
not  make  a  precedent  now  under  the 
impression  that  this  patent  has  been  put 
in  use.  The  King's  rent  has  been  paid 
ever  since  the  date  of  the  patrait,  but  the 
patent  was  never  put  in  use  by  the 
patentee  or  anybody  claiming  under  him. 
Kothing  has  ever  been  done  from  first  to 
last  which  can  possibly  be  attributed  or 
referred  to  the  rights  and  privileges  which 
the  King's  grant  as  expressed  in  the 
patent,  however  construed,  pu;rports  to 
confer. 


(5)  7  L.  J.  Q.B.  229 ;  8  Ad.  &  E.  ^ 
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In  this  connection  I  ought  perhaps  to 
notice  in  passing  an  argument  in  fiEtvour. 
of  the  validity  of  Spencer's  second  patent, 
which  is  alluded  to  apparently  without 
disapproval  by  Lord  Justice  Stirling.  It 
seems  that  about  fifty  years  after  the 
date  of  Gason's  patent  ^ere  was  litigation 
between  persons  claiming  under  Spencer 
as  to  their  rights  inter  96  in  the  profits 
of  the  navigation.  The  litigation  has  no 
bearing  on  the  question  now  before  your 
Lordships.  There  were  two  suits — . 
JemmaU  v.  AiJdey^  and  JenvmaU  v. 
AMey^  junJ  It  seems  that  the  bill 
of  complaint  in  each  case  began  by 
stating  Spencer's  second  patent,  and 
referred  to  it  as  the  origin  of  the  toll  and 
the  authority  under  wluch  the  locks  were 
constructed.  It  was  alleged  on  the  other 
side  that  the  patent  was  void  in  law  and 
never  put  in  use.  Ashley,  jun.,  said  he 
should  be  only  too  glad  if  it  could  be  put 
in  execution — he  would  be  *'  a  consider- 
able gainer."  It  was  immaterial  for  the 
purposes  of  these  suits  what  the  origin  of 
the  toll  was;  it  was  quite  immaterial 
whether  Spencer's  second  patent  was 
good  or  bad;  but  from  this  casual  and 
incidental  reference  to  Spencer's  second 
patent  the  Court  in  the  present  case  was 
asked  to  draw  the  inference  that  the 
patent  had  received  judicial  recognition 
and  a  sort  of  judicial  confirmation.  Such 
an  argument  hardly  requires  a  serious 
answer.  Then  some  selections  from  de- 
positions made  in  those  cases  were  put  in. 
How  thev  can  be  evidence  in  the  present 
case  I  do  not  quite  understand.  But 
both  parties  treated  them  as  admissible. 
If  they  are  admissible  they  seem  to  me  to 
confirm  the  view  I  am  presenting.  They 
shew  that  Spencer's  second  patent  was 
never  put  in  use,  that  the  river  was  free 
to  all  the  King's  sulijects,  and  that  boats 
carrying  merdiandise  were  entitled  to 
use  the  locks,  paying  the  regular  charges. 
But  these  charges,  I  thu^,  were  not 
made  in  respect  of  a  **  toll  thorough,"  or  a 
'*  toll  traverse."  If  Lord  Hale's  view  is 
accepted,  they  were  made  in  respect  of 
the  use  of  a  mechanical  contrivance — the 
water  lift  of  the  lock  chamber — belonging 

(6)  Not  reported. 

(7)  Not  reported. 


indeed,  to  a  private  individual,  but,  to 
use  Lord  Hale's  words,  **  affected  "  in  the 
hands  of  the  private  owner  **with  a 
public  interest."  That,  I  think,  was  the 
very  able  arffument  of  counsel  for  the 
apnellant,  and  I  agree  in  it. 

Now  it  appears  to  me  that    if  this 
House  agrees  with  Mr.  Justice  FarweU  as 
to    the    invalidity    of  Spencer's  second 
patent,  it  is  not  necessary  to  say  anything 
more  about  it;  but  if  for  any  reason  a 
different  view  should  be  entertained,  I 
would  ask  the  House  to  bear  in  mind  two 
things  which  are  quite  plain  on  the  fiice 
of  the  patent.     In  the  first  place,  the 
patent    does  not  create  or   purport  to 
create  a  toll.    It  does  not  continue  or 
purport  to  continue  a  toll.     It  does  not 
even  contemplate  any  toll   beiug  paid. 
The  .whole    waterway  —  aU    the  water 
carriage — was  to  be  Spencer's.      Every 
boat,  barge,  or  vessel  on  the  river  within 
certain  limits  was  to  be  in  the  hands  of 
Spencer,  his  heirs  and  assigns.    No  man 
takes  a  toll  ftoin  himself  or  wants  the 
power  of  distress  (which  is  incident  to 
every  legal  toll)  over  his  own  property. 
In  the  next  place,  there  is  nothing  to  be 
found  in  the    patent  about  repairs  or 
maintenance.      The  consideration  on  the 
part  of   Spencer,  as    expressed  in    the 
patent,  is  not  what  he  was  going  to  do, 
but  what  he  had  done — his  *'  great  costs 
and    expenses    in    carrying    out    these 
works."    It  may  be  asked,  what  is  the 
meaning  of  this  patent  if  it  is  so  plainly 
void  on  the  face  of  it,  and  if  it  was  never 
intended  to  be  put  in  force  according  to 
its  tenor!      I    think    the    meaning    of 
the    patent    is    not    fieu:   to   seek.      It 
appears  from  the  certificate  of  the  Earl  of 
Manchester,  who  made  a  report  to  the 
Lord  Keeper  in  the  suit  of  ThdwaU  v. 
Jaokton^^   on  February  13,   1632,    that 
there  had  grown  up  a  strong  feeling  of 
opposition  and  dislixe  to  JacJ^n  and  his 
works.      His  opponents  professed  to  be 
moved  by  zeal  for  the  King's  interest. 
The  earl  declared  that  he   opposed  the 
passage  of  boats  as  well  for  the  cause 
of  other  men  as  tor  his  own  interest,  but 
principaUy    for    preserving   the    King's 
right.    He  was  tdd,  he    said,  by    the 
tenants  of  divers  mills  that  if  the  passage 
be  suffered  to  continue  *'  the  milk^l  be   ^ 

Digitized  by  VjOOQIC 


Vctt.;74.] 


CHANCERY  DIVISION. 


Simpson  v.  Att.-Gsn.,  H.L. 

quite  decayed^  and  the  King's  rent  lost." 
Obnrionslj  the  best  way  of  getting  rid  of 
this  opposition  was  to  procure  some  in- 
strument manifesting  the  &vour  .  and 
countenance  of  the  King.  I  have  no 
doubt  that  this  patent,  though  never 
intended  to  be  put  into  execution  accord- 
ing to  ita  termsy  was  worth  to  Spencer  a 
great  deal  more  than  he  was  to  pay 
for  it. 

Now  I  would  ask  the  House  to  con- 
sider the  grounds  on  which  the  Court  of 
Appeal  held  the  appellant  Simpson 
bound  to  repair  and  maintain  the  locks 
whether  he  took  toll  or  no.  Their  view, 
if  I  may  say  so  with  all  deference, 
seems  to  me  to  be  founded  on  a 
mistaken  analogy  and  on  a  mistaken 
view  of  the  true  nature  and  character  of 
such  a  mechanical  contrivance  as  locks 
on  a  waterway.  There  is  nothing  in  the 
language  of  Gason's  patent  or  in  the 
language  of  Spencer's  second  patent 
imposing  on  the  owner  of  the  locks  any 
liability  in  respect  of  repair  or  main- 
tenance. There  is  nothing  in  the  books 
recognising  such  an  obligation  in  any 
case  bearing  any  resemblance  to  this. 
The  learned  Judges  of  the  Court  of 
Appeal  admit,  I  think,  that  there  is  no 
auiiiority  to  be  found  in  support  of 
their  view.  But  they  say  in  effflct : 
"The  rights  conferreid  by  Spencer^s 
second  patent  as  we  construe  it  are  very 
like  a  right  of  ferry.  A  right  of  ferry 
imposes  on  the  grantee  the  obligation  of 
maintaining  the  ferry.  It  follows,  there- 
fore, that  the  owners  of  these  locks  are 
bound  to  keep  them  always  ready  for  the 
public  service."  Now,  with  the  utmost 
deference  to  the  Court  of  Appeal,  I  can- 
not see  the  slightest  analogy  between  the 
right  whidi  Spencer's  second  patent  pur- 
pwted  to  confer  on  the  patentee  and  the 
right  to  an  ancient  ferry.  If  you  con- 
strue the  patent  according  to  the  plain 
meaning  of  the  language  used,  no  two 
things  could  be  more  dissimilar.  But 
even  upon  the  view  of  the  Court  of 
Appeal  of  what  the  effect  of  the  patent  is 
or  ought  to  be  I  cannot  see  any  analogy. 
All  ancient  ferries  have  their  origin  in 
Royal  grant  or  in  prescription  which 
presumes  a  Royal  grant.  A  right  of 
ferry  is  ia  derogation  of  common  right, 


for  by  common  right  any  person  entitled 
to  cross  a  river  in  a  boat  is  entitiied  to 
carry  passengers  too.  Within  the  limits 
of  an  ancient  ferry  no  one  is  permitted 
to  convey  passengers  across  but  the  owner 
of  the  ferry.  No  one  may  disturb  the 
ferry.  The  ferry  carries  with  it  an 
exclusive  right  or  monopoly.  In  con- 
sideration of  that  monopoly  the  owner  of 
the  ferry  is  bound  to  have  his  ferry 
always  ready.  But  there  is  nothing  of 
that  kind  here.  No  one  is  bound  to  pay 
for  the  locks  except  the  person  who  uses 
them.  Anybody  may  make  other  locks 
or  other  contrivances  for  getting  past  the 
mill-weirs.  And,  after  all,  as  the  Lord 
Keeper  very  justly  observed,  if  the 
traders  will  not  come  to  the  terms  at 
which  the  owner  of  the  locks  can  afford 
to  offer  the  accommodation  he  has  pro- 
vided, they  are  no  worse  off  than  they 
were  before.  If  they  take  their  goods  by 
road,  or  draw  them  over  the  mill-weirs, 
or  pass  them  through  the  miU-sluices,  as 
seems  to  have  been  done  occasionally  in 
former  times,  they  are  not  asked  to  pay 
anything  for  facilities  and  conveniences 
which  they  do  not  care  to  use.  Why, 
then,  should  the  owner  of  the  locks,  if  it 
does  not  pay  him  to  keep  them  up,  be 
'*  grievously  amerced,"  like  the  owner  of  a 
ferry  who  puts  the  public  to  inconvenience 
by  fiiiling  to  perform  the  duty  which  he 
has  undertaken  and  which  no  one  else 
may  perform  1  Then  it  was  said :  "This 
state  of  things  has  gone  on  so  long  that 
it  must  now  go  on  for  ever.  True,  the 
owner  of  the  locks  has  been  acting  all 
along  in  his  own  interest  as  well  as  for 
the  benefit  of  the  public.  He  had  to 
maintain  the  locks  to  enable  him  to  earn 
his  remuneration.  Now  that  no  re- 
munerative toll  can  be  got  he  must  go  on 
maintaining  them  for  the  benefit  of 
other  people  and  to  his  own  loss.  If  you 
cannot  evolve  the  obligation  from  anyone 
of  the  three  existing  patents,  you  must 
presume  a  lost  patent  to  fit  the  circum- 
stances of  the  case.  If  you  cannot  pre- 
sume an  appropriate  patent" — and  I 
venture  to  say  that  no  such  patent  is  to 
be  found  in  the  books,  for  the  charter  in 
Lyme  Regis  {Mayor)  v,  HenUy  [i834]  *  was 

(8)  2  a  &  F.  331. 
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a  very  different  caae — '*  you  must  presume 
a  lost  Act  of  Plarliament.  You  may  put 
in  it  what  yon  like,  and  then  there  is  an 
end  of  the  defence."  It  is  quite  true  that 
the  Court  will  go  almost  any  length  to 
support  a  right  openly  asserted ,  long  con- 
tinued, and  never  before  contested,  if  it 
can  find  any  legal  origin  for  such  a  right. 
But  the  converse  does  not  hold  good  in 
the  case  of  a  burthen,  however  long  it 
may  have  been  borne.  I  took  the  lib^ty 
of  asking  coimsel  for  the  respondents  if 
he  had  any  authority  for  making  a  pre- 
sumption in  favour  of  the  legal  obligation 
of  an  immemorial  burthen,  and  he  ad- 
mitted that  no  such  authority  was  to  be 
found.  There  is  authority  the  other  way. 
In  the  great  case  of  gleaning — Sted  v. 
Moughton  [l788]  ^ — Mr.  Justice  Heath 
says,  '*  If  A.  and  his  ancestors  have  from 
time  immemorial  repaired  a  bridge  or  a 
highway,  there  is  no  obligation  on  him  to 
continue  the  repair,  unless  he  is  so  bound 
by  the  tenure  of  lands,  or  the  like." 

The  matter  that  lies  at  the  root  of  the 
difference  between  the  view  of  the  Court 
of  Appeal  and  the  \iew  that  I  have 
endeavoured  to  express  may,  I  think,  be 
shortly  summed  up  in  this  question: 
What  is  the  real  nature  and  character  of 
these  locks?  How  are  they  to  be  re- 
garded ?  Are  they  really  part  and  parcel 
of  the  highway,  or  are  they  nothing  more 
thftn  a  mechanical  contrivance  worked  by 
water  drawn  from  the  river  for  the 
purpose  of  transporting  boats  and  vessels 
from  one  level  of  the  water-way  to  another 
— up  or  down  as  the  case  may  be  ?  The 
Court  of  Appeal  regards  the  cuts  as  the 
principal,  and  the  locks  as  merely 
accessory  to  the  channel  of  the  cuts.  I 
regard  the  cuts  as  auxiliary  to  the  locks, 
and  the  locks  as  the  principal.  As  a 
mechanical  contrivance  for  surmounting 
differences  of  level  in  the  waterway,  which 
was  the  whole  object  of  the  original 
patent,  I  can  see  no  real  difference 
■between  locks  and  any  other  mechanical 
contrivance  for  the  same  purpose,  as, 
for  instance,  an  inclined  plane  or  a 
hydraulic  lift — the  most  ancient  and 
the  most  modem,  I  think,  of  all  such 
contrivances. 

(9)  IH.  B1.51,60. 


If  it  were  necessary  to  consider  the 
position  and  the  rights  of  pleasure-boats, 
I  am  afraid  I  should  differ  from  the 
Court  of  Appeal  on  that  point  also. 
Obviously,  at  the  time  that  the  locks  were 
made,  pleasure-boats  were  not  within  the 
contemplation  of  the  patent  or  the 
patentee.  In  my  view  of  the  case  it  is 
not  necessary  to  consider  the  position  of 
owners  of  pleasure-boats  at  all.  I  do  not 
think  they  can  be  held  to  have  established 
a  right  for  themselves  as  a  separate  class 
of  the  public.  That  sort  of  traffic,  as 
everybody  knows,  has  only  come  into 
vogue  in  recent  years.  Mr.  Bateman- 
Brown,  who  was  a  witness  on  behalf  of 
the  plaintiff,  admits  that  when  he  first 
had  a  pleasure-boat  there  were  but  few 
others  on  the  river.  "As  people  grew 
richer,"  he  says,  '*  boats  increased"  ;  and 
then  he  added,  "  It  never  has  been  worth 
while  collectiog  tolls  on  pleasure-boats." 
There  was  no  charge  for  pleasure-boats  in 
the  list  or  schedule  of  toils,  and  I  should 
think  that,  at  any  rate  until  the  scarcity 
of  water  which  occurred  some  years  ago — 
in  1868,1  think — a  tip  to  the  attendant,  if 
there  was  an  attendant  at  hand,  was  all 
that  was  expected  from  a  pleasure-boat. 
At  the  locks  where  there  were  no  atten- 
dants, the  persons  in  pleasure-boats  could 
let  themselves  through  or  carry  their  boat 
round,  if  it  were  a  light  one.  Putting 
aside  the  fact  that  of  late  years — since  1872 
at  any  rate — no  pleasure-boat  has  been 
allowed  to  go  through  the  locks  without 
paying,  the  evidence  satisfies  me  that  the 
passage  of  pleasure-boats  through  the 
locks  was  a  matter  of  indulgence,  and  not 
a  matter  of  right.  It  would  have  been 
a  churlish  thing  to  stop  a  pleasure-boat 
going  through  if  it  went  through-  with 
barges;  and  if  there  were  no  barges 
going  through  at  the  time,  and  there  was 
no  scarcity  of  water,  I  should  think  the 
owner  of  the  locks  in  former  days  would 
never  have  thought  of  objecting  to  the 
attendant  making  a  trifle  by  opening  the 
locks  for  a  pleasure-boat.  When  deal- 
ing with  this  point  allow  me  to  remind 
this  House  of  what  was  said  by  Lord 
Justice  Bowen  in  Blount  v.  Lojyard 
[i8S8].^o     It  was  a  case  about  a  fishery, 

(10)  [1891]  2  Ch.  681m. 
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and  it  waa  alleged  that  the  person  claim- 
ing a  seyeral  fishery  must  have  been  very 
careless  in  stopping  people  from  fishing, 
if  he  had  a  right  to  do  so.  There  was  to 
be  a  re-trial ;  *'  if  the  case  is  re-tried," 
said  the  learned  Lord  Justice,  '^  the  jury 
ought  to  be  most  cai^uUy  warned  .  .  . 
not  to  do  injustice  under  the  idea  that 
they  are  vindicating  a  public  right.  I 
think  they  ought  to  be  solemnly  told  .  .  . 
that  nothing  worse  can  happen  in  a  free 
country  than  to  force  people  to  be  churlish 
about  their  rights  for  fear  that  their 
indulgence  may  be  abused,  and  to  drive 
them  to  prevent  the  enjoyment  of  things 
which,  although  they  are  matters  of 
private  property,  naturally  give  pleasure 
to  many  others  besides  the  owners,  under 
the  fear  that  their  good  nature  may  be 
misunderstood." 

Of  course,  if  I  am  wrong  in  my  view, 
and  if  these  locks  are,  as  the  Court  of 
Appeal  have  held,  a  public  highway,  and 
all  and  sundry  not  conveying  goods  or 
merchandise  have  a  right  to  go  through 
the  locks  without  payment  at  their  will 
and  pleasure,  and  to  call  upon  the  appel- 
lant Simpson  to  have  in  readiness  for 
their  convenience  or  amusement  a  staff 
of  attendants  and  all  necessary  appli- 
ances, the  owners  of  pleasure-boats  may 
avail  themselves  of  that  accommodation 
in  common  with  the  rest  of  his  Majesty's 
subjects.  But  that  view — from  which  I 
altogether  dissent,  and  which  seems  to  me 
to  be  most  unreasonable — is  founded  upon 
two  prepositions — first,  that  Simpson,  the 
appelant,  is  bound  to  repair  and  main- 
tain these  locks  whatever  happens ;  and 
secondly,  that  Simpson's  predecessor  in 
title  dedicated  the  locks  to  the  public  as 
a  part  of  the  river — that  is,  as  a  public 
highway.  With  the  first  proposition  I 
have  already  dealt.  As  regard  the  second 
it  is,  I  think,  enough  for  me  to  say  that 
it  is  dear  law  that  a  dedication  must  be 
made  with  intention  to  dedicate,  and  that 
the  mere  acting  so  as  to  lead  persons  into 
the  supposition  that  a  way  is  dedicated 
to  the  public  does  not  of  itself  amount 
to  dedication — Bimradough  v.  Johnson 
[i  sas].^^  Here  it  is  not  alleged  that  there 
was  any  formal  dedication.    There  very 

(IL)  7,l!  J.  Q3. 172 ;  8  Ad.  &  S.  99. 


rarely  is.  There  is  nothing  whatever, 
not  a  trace  or  scintilla  of  evidence,  from 
which  any  jury  could  have  inferred  any 
intention  to  dedicate,  nor  would  such  a 
dedication  be  of  the  slightest  advantage 
to  the  public,  though  it  might  be  very 
detrimental  to  the  owner  of  the  locks. 
There  are  two  circumstances  which  seem 
to  me  to  go  a  long  way  to  negative  any 
intention  to  dedicate  the  lo<^  to  the 
public  as  a  public  highway.  Whatever 
may  have  been  the  actual  relations 
between  Spencer  and  Jackson,  Spencer 
must  have  known  everything  that  was 
going  on,  and  he  must  have  known  that 
it  was  only  by  reason  of  his  private 
ownership  of  these  locks  that  Jackson 
came  unscathed  through  the  ordeal  of  the 
Privy  Council  and  escaped  the  perils  of 
the  Court  of  Chancery.  It  seems  to  me 
hardly  conceivable  that  Spencer  would 
have  thrown  away  that  advantage  with  a 
light  heart  the  moment  the  property 
came  into  his  hands.  Then  I  rather  doubt 
whether  he  would  have  been  justified  in 
dedicating  the  locks  to  the  public.  The 
making  of  the  cuts  which  fed  the  locks 
was  sanctioned  by  the  King  for  the 
encouragement  of  trade,  and  it  was  no 
doubt  for  the  sake  of  trade  in  which  they 
themselves  benefited  that  the  mill-owners 
submitted  to  the  loss  of  water  withdrawn 
by  the  locks.  I  rather  doubt  whether  it 
would  have  been  competent  for  the  owner 
of  the  locks,  considering  the  end  and 
purpose  of  their  existence,  to  dedicate 
them  as  a  highway  to  the  public,  and  so 
give  everybody,  whether  a  trader  or  not, 
a  right  to  diminish  or  interfere  with  the 
water-power  of  the  miUs. 

Then  comes  the  question  which  is 
really  the  question  in  the  action,  Was  the 
appellant  Simpson,  if  under  no  obligation 
to  repair  and  maintain  the  locks,  justified 
in  closing  them  altogether  1  In  my  opinion 
he  wa«.  I  think  he  was  bound  to  close 
them,  both  for  his  own  protection  and  as 
a  matter  of  duty.  It  must  be  borne  in 
mind  that,  although  he  leaves  the  locks 
derelict,  he  does  not  thereby  divest  him- 
self of  his  property  therein.  If  they  go 
to  rack  and  ruin  and  get  worse  and  worse, 
still  I  have  no  doubt  that  people  will  use 
them  so  long  as  they  can  be  used.  Some 
day,  perhaps,  an  electric  launch  nu^  try      t 
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to  go  through,  and  get  wrecked,  and  then 
I  should  imagine  there  would  be  pro* 
mising  materials  for  an  action  against  the 
owner  of  a  dangerous  structure  which  had 
come  to  be  a  trap  for  those  who  are 
invited  by  gates,  left  open  or  capable  of 
being  opened,  to  pass  through.  I  do  not 
see  how  the  appellant  Simpson  can  make 
himself  perfectly  safe  except  by  shutting 
the  locks  up.  But  I  go  further.  I  think 
the  licence  of  the  Eang  to  make  these  cuts 
or  diversions  was  obtained  on  the  faith 
thai  the  water  so  diverted  would  be  used 
for  working  the  locks,  and  that  it  would 
not  be  allowed  to  run  to  waste.  Now,  if 
the  locks  are  no  longer  kept  in  repair,  and 
no  longer  used  as  they  were  intended  to 
be,  I  think  it  becomes  the  duty  of  the 
owner  of  the  locks  to  take  care  that  there 
is  no  flow  of  water  through  the  cuts. 

The  stanch  below  St.  Ives  stands  on 
rather  a  different  footing.  I  think  it  may 
be  disposed  of  very  briefly.  The  Act  of 
1720  is,  I  think,  merely  permissive.  In 
railway  Acts  similar  words  are  found,  and 
even  larger  powers  are  given.  But  it  is 
now  clearly  established  that  railway  Acts 
and  Acts  of  that  class,  although  they  are 
intended  to  serve  a  public  purpose,  and 
although  the  undertakers  are  authorised 
to  take  toll  from  the  public,  are  merely 
permissive.  No  authority  to  the  contrary 
can  be  produced.  I  think  the  Act  of 
1720  is  no  more  obligatory  as  regards 
repairing  the  stanch  than  it  is  as  regards 
cleansing,  scouring,  and  deepening  the 
river  all  the  way  up  to  St.  Neots,  where 
and  as  often  as  occasion  requires.  And  I 
think  that  if  the  appellant  Simpson  ceases 
to  take  toll  at  the  St.  Ives  stanch  and 
ceases  to  repair  the  lock,  he  is  justified  in 
shutting  it  up,  and  indeed  bound  to  do 
so.  The  result  may  be  that  when  the 
lock  is  permanently  closed  the  St.  Ives 
stanch  will  come  to  be  a  nuisance,  and 
possibly  the  appellant  Simpson  may  be 
answerable  for  keeping  it  as  a  nuisance 
in  the  river.  That,  however,  is  not  the 
question  in  this  action. 

One  word  more.  If  this  navigation  is 
worth  maintaining — whether  it  is  or  not 
I  do  not  know — but  if  it  is,  it  seems 
tolerably  plain  that  statutory  powers 
must  be  obtained  and  the  navigation 
placed  under  the  management  of  a  public 


body.  It  cannot  succeed  in  private 
hands,  and  no  decree  of  any  Court  can 
make  it  work. 

I  think  this  action  is  misconceived. 
Whatever  the  result  might  have  been — 
whether  the  view  of  Mr.  Justice  Farwell 
or  of  the  Court  of  Appeal  or  of  this 
House  prevailed — ^this  litigation  could  not 
have  been  of  any  practical  benefit  to  the 
County  Council  of  Huntingdon  or  the 
towns  on  the  Ouse. 

I  move  that  Simpson's  appeal  be 
allowed  and  the  plaintiffs'  cross-appeal 
dismissed  and  the  action  dismissed,  and 
that  the  plaintiffs  do  pay  to  the  appel- 
lant Simpson  his  costs  both  here  and 
below,  including  the  costs  of  the  cross- 
appeal. 

Lord  Robertson  desires  me  to  say 
that  he  concurs  in  the  motion  I  have 
made  and  for  the  reasons  I  have  given. 

Lord  Davbt  (read  by  Lord  James  of 
Hereford). — The  facts  about  which  there 
is  no  dispute  in  this  case  are  that  for  a 
period  of  time  certainly  exceeding  two 
centuries  the  owners  of  the  six  locks  on 
the  river  Ouse  between  St.  Ives  and  St. 
Neots  have  maintained  those  locks  in  a 
proper  state  of  repair  for  the  purpose  of 
navigation,  and  barges  and  other  boats 
have  been  in  use  to  pass  through  the 
locks  at  will,  paying  only  to  the  owners  of 
the  locks  a  maximum  toll  of  threepence 
for  every  ton  of  goods  laden  on  such  barges 
and  boats  at  each  lock,  subject  to  this 
exception — that  from  the  year  1868 
certain  charges  have  been  made  upon 
pleasure-boats  passing  through  the  locks, 
which  Mr.  Justice  Farwell  finds  have 
been  usually  paid.  Certainly  these 
charges  on  pleasure-boats  were  not  in- 
variably paid,  and  on  the  evidence  I 
should  not  myself  have  found  the  fact  in 
language  <][uite  so  favourable  to  the 
appellant  Simpson,  the  present  owner  of 
the  locks. 

By  the  decree  of  Mr.  Justice  Farwell 
it  was  declared '  that  the  six  locks  in 
question,  as  also  a  certain  stanch  below 
St.  Ives  Bridge,  formed  part  of  the  river 
Ouse,  and  that  the  river  was  a  public 
navigable  river  open  and  free  for  all  the 
King's  subjects  to  pass  and  re-pass  as  of 
right  with  boats  and  barges,  laden  or 
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unladen,  as  regards  the  six  locks,  with- 
out payment  of  an  j  toll|  charge,  or  im- 
position whatsoever;  and  thirdly,  that 
the  defendant  Simpson  was  not  under  any 
liability  to  maintisin  or  work  any  of  the 
six  locks  or  the  stanch.  By  the  judgment 
of  the  Court  of  Appeal  it  was  ordered  that 
the  second  declaration  be  varied  by  de- 
claring that  as  regards  the  six  locks  the 
public  right  of  passage  was  upon  pay- 
ment, in  the  case  of  boats  and  badges 
laden,  but  of  no  other  boats,  barges,  or 
vessels,  of  such  tolls,  rates,  and  charges  as 
may  from  time  to  time  be  reasonable 
— thai  is  to  say,  of  such  tolls,  rates, 
and  charges  as  will  from  time  to  time 
provide  a  reasonable  profit  for  the  de- 
fendant beyond  the  necessary  cost  of 
repair  and  maintenance;  and  it  was 
ordered  that  the  defendant  was  bound 
to  maintain  the  six  locks  and  provide 
necessary  attendants  and  appliances.  The 
case  comes  before  this  House  on  cross- 
appeals.  Mr.  Simpson,  the  appellant  in 
the  first  appeal  (whom  I  will  hereafter 
refer  to  as  the  appellant)  contends  that 
the  six  locks,  and  the  cuts  in  which  they 
are  situated,  are  not  part  of  the  public 
navigable  river,  but  are  his  private  pro- 
perty, for  the  passage  through  which  he 
is  entitled  to  make  such  charges  as  he 
may  think  fit,  and  that  he  is  under  no 
liability  to  maintain  them  or  keep  them 
open  for  the  passage  of  any  boats  or  other 
vessels.  The  Attorney-General  and  the 
County  Council  of  Huntingdon  (whom  I 
will  hereafter  refer  to  as  the  respondents) 
by  their  appeal  seek  to  substitute  a  toll  of 
threepence  per  customary  load,  as  defined 
in  the  statement  of  claim,  in  respect  of  the 
passage  through  each  lock,  for  the  reason- 
able toll  allowed  by  the  Court  of  Appeal. 
The  question  of  the  stanch  below  St.  Ives 
Bridge  is  a  separate  one,  depending  on 
different  considerations  from  those  affect- 
ing the  six  locks,  and  will  be  dealt  with 
by  itsel£ 

The  questions  as  to  the  right  of  the 
public  (if  any)  to  use  the  six  locks,  and  the 
terms  (if  any)  upon  which  they  are  en- 
titled to  use  them,  depend  largely  upon 
the  proper  construction  of,  and  the  effect 
to  be  given  to,  three  patents  of  the 
Crown — namely,  a  patent  15  Jac.  1, 
referred  to  as  Gason  s  patent,  of  which 


the  date  is  July  21,  1618;  a  patent  of 
3  Car.  1,  referred  to  as  Spencer^s  first 
patent,  the  date  of  which  is  January  3, 
1628 ;  and  a  patent  of  14  Car.  1,  referred 
to  as  Spencer's  second  patent,  the  date  of 
which  18  December  11,  1638. 

At  the  time  of  the  execution  of  the 
works  constructed  under  the  powers  of 
Gason's  patent,  the  Ouse  appears  to  have 
been  divided  into  reaches  or  sections  by 
milldams  placed  across  it  at  intervals,  so 
that  there  was  no  uninterrupted  water- 
way from  St.  Ives  to  St.  Neote.  Mr. 
Justice  Farwell  has  found  that  there  was 
a  public  right  of  navigation  over  the 
several  sections  of  the  river  between  the 
milldams.  Goods  were  portered  or 
'^  backed"  across  the  milldams,  and  in 
some  cases  perhaps  the  boats  were  drawn 
across  also.  The  Court  of  Appeal  agreed 
with  this  finding,  and  I  believe  that  this 
House  also  agrees.  There  is  some  evi- 
dence that  the  Ouse  was  originally  a 
public  navigable  river  throughout,  and 
the  milldams  were  placed  there  in  in- 
fringement of  the  common  right.  But 
whether  this  was  so  or  not  it  is  unneces- 
sary to  determine.  By  Gason's  patent 
the  King  purported  to  grant  to  the 
patentee  power  for  his  own  benefit  in  any 
lands  or  rivers  in  England,  for  the  term 
of  twenty-one  years  from  the  date  of  it, 
to  make  locks,  sluices,  and  cute  for 
(amongst  other  things)  making  rivers 
navigable  and  passable,  and  to  receive 
any  contribution,  composition,  advan- 
tage, and  commodity  which  any  of  the 
King's  subjecte  might  consent  to  pay  in 
respect  of  the  making  of  the  same,  and 
also  to  receive  any  profit  which  might 
accrue  by  reason  of  any  vessel  passing 
upon  the  rivers,  cute,  passages,  streams, 
or  waters  so  to  be  cut,  made  navigable,  or 
perfected  as  aforesaid,  and  other  persons 
were  prohibited  from  putting  in  use  the 
patentee's  invention  during  the  term. 
Fowers  were  given  to  the  patentee  to 
take  land  which,  though  expressed  in 
large  terms,  did  not,  I  think,  amount  in 
law  to  more  than  a  power  to  take  land  by 
agreement.  A  rent  of  forty  shillings  was 
reserved  to  the  Crown,  and  power  was 
given  to  the  Privy  Council  to  revoke  the 
patent  if  it  should  be  found  inconvenient 
to  the  realm.    The  benefit  of  thisj>atent 

Digitized  by  VnOOQlC 


14 


CHAirCEBY  DIVISION. 


[IM5 


Simpson  v,  Att.-Gen.,  H.L. 

became  yesfced  in  two  persons  named 
Girton  and  Spencer,  and  subsequentlj  by 
survivorship  in  Spencer  alone. 

It  humbly  appears  to  me  that  the  dis- 
cussion of  the  question  whether  Gason's 
patent  was  nothing  more  than  an  inven- 
tor's patent  is  somewhat  academic.  It  was 
granted  before  the  passing  of  the  Statute 
of  Monopolies  (21  Jac.  1.  c.  3),  and  it 
is  not  regulated  or  confiued  in  its  effect} 
by  any  statutory  provisions.  It  must  be 
construed,  and  full  effect  must  be  given 
to  it,  as  a  charter  granted  by  the  King 
by  virtue  of  his  prerogative.  The  diver- 
sion of  a  public  navigable  river  by  cuts 
or  trenches  would  be  a  nuisance  {Hate, 
Part  I.  chap.  3)  unless  duly  authorised 
in  consideration  of  some  benefit  to  the 
public.  The  powers  of  the  patent  were 
put  in  force  on  the  river  Ouse.  Before 
the  end  of  the  year  1625  the  six  locks  in 
question  had  been  constructed  (it  is 
stated)  by  Spencer  and  Jackson,  and  the 
river  was  thereby  made  passable  for  boats 
from  St.  Ives  to  St.  Neots  (see  Orders 
of  Privy  Council,  December  5,  1625, 
p.  82).  The  locks  were  constructed  on 
land  purchased  or,  in  the  case  of  the 
Godmanchester  lock,  leased  from  the  cor- 
poration of  that  town,  and  cuts  were 
made  round  the  heads  of  the  milldams, 
into  which  the  water  from  the  river  was 
diverted.  Complaints  were  made  to  the 
Privy  Council  of  the  unreasonable  charges 
made  by  Spencer  and  Jackson  on  goods 
passing  through  the  locks,  or  (as  they  are 
called)  sluices;  and  after  an  enquiry 
directed  to,  and  certificate  made  by,  cer- 
tain Justices  of  the  peace  of  Huntingdon 
and  Bedford,  by  an  Order  of  the  Privy 
Council  of  October  29,1 626,  it  was  ordered 
that  the  undertakers  should  receive  upon 
every  ton,  wain,  or  cartload  that  should 
pass  through  the  sluices,  eighteenpence — 
that  is,  for  every  sluice  threepence  the 
ton,  wain,  or  cartload  between  St.  Ives 
and  St.  Neots.  This  order,  however,  did 
not  settle  the  disputes.  Other  proceed- 
ings took  place  before  the  Privy  Council, 
in  which  Jackson  alone  is  named  as  the 
person  interrupting  the  passage  of  the 
river  by  his  unreasonable  demands ;  and 
by  an  Order  of  February  11,  1628,  it  was 
ordered  that  such  competent  rate  or  toll 
as  should  be  agreed  on  by  the  Lord  Privy 


Seal,  or  the  Justices  of  the  Peace  at  their 
sessions,  should  be  paid,  or  otherwise  that 
the  county,  if  they  thought  it  beneficial 
for  the  public,  might  take  the  work  into 
their  own  hands,  satisfying  Jackson.  It 
appears  that,  in  pursuance  of  this  Order, 
the  Earl  of  Manchester,  the  lord  lieu- 
tenant of  the  county  and  also  Lord  Privy 
Seal,  fixed  twopence-halfpenny  a  ton  at 
every  sluice  as  a  reasonable  toll  for  Jack- 
son to  take  on  goods  passing  through  his 
locks. 

I  have  troubled  this  House  with  a 
statement  of  these  proceedings  in  the 
Privy  Council  because  they  appear  to  me 
to  shew  in  the  clearest  manner  the  con- 
struction which  was  placed  by  all  parties 
at  that  date  on  Gason's  patent,  and  throw 
some  light  on  the  subsequent  events. 
The  Privy  Council  derived  their  jurisdic- 
tion to  fix  a  reasonable  toll  to  be  paid  by 
the  owners  of  vessels  passing  through  the 
locks  from  the  power  reserved  to  them 
of  revoking  the  patent  if  it  should  be 
found  inconvenient  to  the  realm.  On 
the  other  hand,  the  amount  determined 
by  the  Privy  Council  was  not  binding  on 
the  owners  of  the  patent,  or  on  the 
traders,  or  on  a  Court  of  law,  though  the 
owner  of  the  patent  would  disregard  it 
at  the  peril  of  having  the  patent  revoked. 
The  important  point  is,  that  all  parties 
assumed,  and  acted  on  the  assumption, 
that  Gason's  patent  conferred  on  the 
patentee  or  his  assigns  the  right  to  take 
a  toll  of  a  reasonable  amount  from  the 
vessels  passing  through  the  locks ;  and  in 
fixing  that  amount  regard  was  had  to  the 
expense  of  maintaining  the  locks.  No 
question,  however,  was  raised  as  to  the 
right  of  the  public  to  use  the  locks  on 
payment  of  a  reasonable  toll.  In  ffaie^ 
de  Jure  MariSy  Part  I.  chap.  3,  it  is 
said,  "But  if  any  person  at  his  own 
charge  makes  his  own  private  stream  to 
be  passable  for  boats  or  barges,  either  by 
making  of  locks  or  cutts,  or  drawing 
together  other  streams ;  and  hereby  that 
river,  which  was  his  own  in  point  of  pro- 
priety become  now  capable  of  carriage  of 
vessels ;  yet  this  seems  not  to  make  it  juris 
ptiblioi,  and  he  may  pull  it  down  again, 
or  apply  it  to  his  own  private  use."  And 
after  mentioning  certain  ways  in  which 
such  a  stream  may  become  publkb^uria,     t 
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the  author  adds :  ''  So  likewise  if  he  pur- 
chaseth  the  King^s  Charter  to  take  a 
leasonable  toll  for  the  passa^  of  the 
King's  subjects,  and  puts  it  in  use,  these 
seem  to  be  devoting  and  as  it  were  con- 
secrating of  it  to  the  common  u£^.  .  .  . 
For  no  man  can  take  a  settled  or  constant 
toU  even  in  his  own  private  land  for  a 
common  passage  without  the  King's 
licence."  This  seems  to  me  to  be  good 
law  and  good  sense,  and  to  be  supported 
by  the  passage  which  was  quoted  from 
2  BoUe's  AhridgmerU,  fo.  171,  tit.  "  Prero- 
gative le  Boy,"  par.  D.  I  think  it  probable 
that  the  cuts  made  and  locks  constructed 
in  exercise  of  the  powers  of  Gason's  patent 
became  and  were  in  law  part  of  the  navi- 
gable river  and  a  common  passage,  which 
all  the  King's  subjects  had  the  right  to 
use  on  payment  of  a  reasonable  toll  on 
passing  through  the  locks.  If  this  were 
not  so^  it  is  di&cult  to  see  what  considera- 
tion the  public  received  for  the  authority 
conferred  on  the  patentee  to  divert  the 
water  from  the  river,  which  was  in  law  a 
nuisance.  But  in  the  view  which  I  take 
of  the  effect  of  Spencer's  first  patent,  I 
do  not  think  it  necessary  to  rely  on  this 
point. 

The  case  of  TkehoaU  v.  JackBon  ^  in  the 
Court  of  Chancery,  on  which  the  appel- 
lant placed  so  much  reliance,  and  the  case 
of  Jnaccn  or  Jackson  v.  ThornhiU  '  in  the 
Swing's  Bench,  in  my  opinion  lead  to  no 
certain  conclusion.  In  the  former  case 
we  have  not  got  the  bill  of  complaint,  but 
it  appears  to  have  been  a  claim  for  a  free 
passage  by  traders  on  payment  of  a  certain 
toll  fixed  by  the  Earl  of  Manchester. 
Nor  is  it  quite  clear  from  the  proceed- 
ings in  evidence  what  Jackson's  defence 
to  the  suit  was.  After  various  attempts 
by  the  Court  (which  apparently  would 
have  been  exira  ourstmi  Curtce  unless  the 
public  had  a  right  of  passage)  to  settle  a 
reasonable  toll  by  reference  to  Justices 
and  others,  and  proposals  for  purchase  of 
the  rights  by  ''the  company,"  and  for 
re-purchase  of  them  by  Spencer,  which 
came  to  nothing  at  that  time,  the  Court 
ultimately  dissolved  an  interim  order 
which  had  been  granted,  that  Jackson 
should  suffer  a  free  passage  at  fifteen 
pence  a  ton  for  all  goods,  and  left  Jackson 
to  go  on  with  the  work  and  make  what  he 


could  of  it.  In  the  language  of  modem 
times,  the  Court  seems  to  have  held  there 
¥ras  no  equity  to  support  the  bill,  and  left 
Jackson  to  his  remedy  at  law.  But  there 
was  no  decision  that  there  was  not  a  right 
of  free  passage. 

Spencer's  first  patent,  dated  in  1628,' 
contains  two  separate  grants.  It  proceeds 
on  the  recital  that  the  river  Ouse  had 
been  made  navigable  by  the  order  and  at 
the  expense  of  Spencer,  and  that  he  pro- 
posed to  make  other  rivers  navigable. 
The  first  grant  is  a  general  one,  sub- 
stantially in  the  same  terms  as  Gason's 
patent,  for  eleven  years  from  July  21 
next  ensuing,  with  a  grant  of  all  profits, 
commodities,  benefits,  and  advantages  to 
arise  from  vessels  passing  in  or  upon  the 
rivers,  cuts,  passages,  or  sluices  to  be  sO 
cut  or  made  navigable  as  aforesaid,  but 
limited  by  reference  to  a  charter  granted 
by  James  1  to  the  Corporation  of  Slj^tm- 
ford  to  the  rate  of  threepence  per  ton  for 
every  vessel  at  every  lock  that  should  go 
through,  according  to  the  burden  of  such 
vessel.  The  second  grant  is  of  the  benefit 
which  Spencer  might  receive  in  respect  of 
the  river  Ouse,  and  also  any  benefit 
which  might  accrue  in  respect  of  any  river 
hereafter  during  the  term  aforesaid  to  be 
made  navigable  by  Spencer,  ''according 
to  the  limitations  and  provisions  before 
expressed,"  for  the  aforesaid  term,  and  for 
a  reversionary  term  of  eighty  years,  paying 
an  annual  rent  of  five  pounds  to  the  Crown. 
This  term  of  eleven  years  would  therefore 
expire  on  July  21, 1639,  the  same  date  on 
which  Gason's  patent  would  expire,  and 
it  cannot  be  doubted  that  this  patent  was 
granted  on  a  surrender  of  Gason's  patent ; 
and  so  far  as  the  power  of  making  rivers 
navigable  by  making  cuts  and  constructing 
locks  is  concerned,  it  was  in  substitution 
for,  and  in  confirmation  of,  the  similar 
powers  in  the  earlier  patent.  I  think 
that,  by  force  of  the  words  "  according  to 
the  limitations  and  provisions  before  ex- 
pressed," it  granted  to  Spencer  a  maximum 
toll  of  threepence  per  ton  for  each  of  the 
six  locks  on  the  river  Ouse.  There  is  no 
evidence  of  any  disputes  about  rates  after 
the  date  of  this  patent,  or  of  any  other 
rates  having  been  demanded  or  received, 
until  the  year  1851,  when  the  toll  was 
lowered  to  meet  the  competition  of  the 
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railway.  I  understand  Mr.  Justice  Far- 
well  to  have  found,  with  the  acquiescence 
of  both  sides,  that  the  toll  of  threepence 
was  paid  and  received  from  that  date.  I 
should  myself  draw  the  same  inference 
from  the  documentary  evidence.  The 
Court  of  Appeal  were  of  opinion  that  this 
patent  was  never  put  in  force.  Their 
grounds  for  so  holding  are  that  Spencer 
was  not  the  owner  of  the  Ouse  navigation 
at  the  date  of  the  patent,  and  that  there  is 
no  evidence  of  the  rent  of  five  pounds  to  the 
Grown  ever  having  been  paid.  Reference 
was  also  made  to  the  Statute  of  Mono- 
polies, which  had  then  been  passed.  But 
it  will  be  observed  that  Spencer's  patent 
does  not  purport  to  extend  the  inventor's 
monopoly  beyond  the  term  of  Goson's 
patent.  We  do  not  know  the  exact  rela- 
tions which  existed  between  Spencer  and 
Jackson.  The  latter  is  not  shewn  to  have 
had  any  interest  in  Gason's  patent,  except 
as  regajrds  the  Ouse  navigation.  And  I 
think  that  a  fair  inference  from  the  facts 
and  documents  in  evidence  is  that  Spencer 
remained  and  was  the  owner  of  Gason's 
patent,  and  Jackson  was  his  licensee  or 
holder  from  him  of  some  derivative  in- 
terest confined  to  the  purpose  of  putting 
it  in  force  on  the  Ouse.  If  so,  I  suppose 
Spencer  was  the  proper  person  to  sur- 
render Gason's  patent  and  receive  the 
new  patent  in  substitution  for  it,  with 
the  consent  of  Jackson,  which  may  be  pre- 
sumed. I  am  of  opinion  that  the  reasons 
given  by  Lord  Justice  Stirling  are  in- 
sufficient for  holding  that  Spencer's  first 
patent  was  not  put  in  use ;  and,  in  fact,  if 
the  finding  of  Mr.  Justice  Farwell  that 
the  threepence  toll  was  paid  from  the  date 
of  it  be  well  founded,  as  I  think  it  is,  it 
is  difficult  to  say  that  it  was  not  put  in 
force.  I  think  it  is  at  least  a  plausible 
inference  that  Spencer's  first  patent  gave 
effect  to  a  compromise  which  had  been 
come  to  between  Spencer  and  Jackson 
and  representatives  of  the  traders  and  the 
county  for  settling  the  disputes  between 
them  as  to  rates  which  the  Privy  Council 
and  the  Court  of  Chancery  had  failed  to 
settle. 

Mr.  Justice  Farwell,  on  the  other  hand, 
thought  that  Spencer's  second  patent, 
dated  in  1638,  had  never  been  put  in 
force.  In  opposition  to  this  view,  reliance 


is  placed  on  the  facts  that  the  rent  of 
6^.  13«.  4d,  reserved  to  the  Crown  has 
been  regularly  paid  by  the  owners  from 
time  to  time  of  the  locks  from  the  date 
of  the  patent  to  the  present  time,  and 
that  the  patent  was  put  forward  as  the 
foundation  of  the  plaintiff's  title  to  the 
tolls  in  both  suits  of  Jemmait  v.  Ashley,^ 
I  am  not  disposed,  under  the  guise  of 
construing  the  patent,  to  give  the  lan- 
guage of  this  patent  a  meaning  which  the 
woxxis  will  not  bear.  But  I  think  that  if 
the  words  are  susceptible  of  a  construction 
which  will  support  and  shew  a  legal 
origin  for  the  usage  proved,  it  ought  to 
be  adopted,  although  it  may  not  be  in 
accordance  with  the  prima  facie  or  ob- 
vious meaning  of  the  words  used.  The 
patent  (which  I  think  was  intended  to 
operate  as  a  surrender  of  Spencer's  first 
patent)  commences  with  a  recital  that  by 
virtue  of  Spencer's  first  patent  Spencer 
had  extended  the  navigation  from  St. 
Neots  to  within  four  miles  of  Bedford 
(for  so  I  understand  the  recital,  having 
regard  to  the  existing  facts),  and  that  he 
was  ^engaged  in  making  another  river, 
called  the  Stour,  navigable.  It  purports 
to  grant  to  Spencer,  his  heirs  and  assigns, 
"  so  much  as  in  us  lieth  "  —  first,  the 
sole  and  exclusive  passage  for  laden 
vessels  through  the  Ouse  from  St.  Ives  to 
St  Neots,  and  thence  to  within  the  said 
four  miles  of  Bedford,  and  so  much 
further  as  Spencer,  his  heirs  or  assigns, 
should  thereafter  make  the  river  navi- 
gable; secondly,  the  sole  and  exclusive 
right  of  carrying  goods  on  the  Ouse  de- 
scribed in  the  same  words ;  thirdly,  the 
sole  and  exclusive  government  and  dispo- 
sition of  all  vessels  navigating  in  and 
upon  the  river  between  the  towns ;  and 
fourthly,  all  profits,  commodities,  pre- 
eminences, rights,  and  privileges  by 
reason  of  the  carriage  of  goods  upon  the 
river  in  any  vessels  between  the  several 
towns  and  places  aforesaid. 

The  powers  and  franchises  purporting 
to  be  granted  by  this  patent,  according  to 
the  plain  meaning  of  the  words,  are  such 
as  the  Crown  had  no  power  to  grant  to  a 
subject.  It  appears  to  me  that  the  grant, 
if  valid,  would  be  a  gross  infringement  of 
both  public  and  private  rights.  I  have 
anxiously,  and  with  a  willing  mipd,  tried^ 
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to  find  some  construction  of  the  language 
of  the  instrument  which  would  make  it 
a  valid  patent.  Like  Lord  Macnaghten, 
I  cannot  adopt  Lord  Justice  Yaughan 
Williams's  suggestion  of  an  underlying 
assumption  which  is  not  expressed,  ana 
indeed  is  at  variance  with  the  words  used. 
Nor,  with  unfeigned  respect  for  Lord 
Justice  Stirling's  opinion,  can  I  adopt  the 
view  taken  by  him,  for  he  seems  to  con- 
strue the  patent  as  conferring  a  franchise 
for  which  there  is  no  precedent.  He 
thought  that  there  was  some  analogy  to 
be  found  in  the  well-known  franchise  of 
a  right  of  ferry ;  but  I  agree  with  Lord 
Macnaghten  that  there  is  no  real  analogy 
between  the  two  cases.  The  only  sug- 
gestion I  can  make  is  that  by  the  words 
quantum  in  nobis  est  the  grant  is  so 
qualified  and  limited  as  to  be  subject  to 
whatever  rights  the  public  had  acquired 
or  private  owners  possessed.  These  words, 
however,  are  'common-form  words  in  a 
Crown  grant,  and  I  am  not  aware  of  any 
case  in  which  such  an  effect  has  been 
given  to  them  as  would  reduce  the  grant 
to  nothing.  Such  a  construction  would, 
in  fact,  be  repugnant  to  the  grant  itself. 
The  part  of  the  patent  which  I  have 
called  the  fourth  grant  contains  words 
similar  to  those  used  in  Spencer's  first 
patent,  which,  by  the  context,  conferred 
a  right  to  a  toll  limited  to  threepence  per 
ton  at  the  passage  through  each  lock.  I 
think  that  the  profits  must  mean  the 
profits  to  which  Spencer  had  a  legal  right 
under  his  first  patent ;  and  the  efiect,  in 
my  opinion,  was  to  give  him  (if  the 
second  patent  was  valid)  a  perpetual 
enjoyment  of  the  threepenny  toll  in  con- 
sideration of  an  increased  rent  to  the 
Crown.  Unless  the  patent  can  be  con- 
strued in  some  such  way  as  I  have  sug- 
gested by  limiting  the  first  three  subjects 
of  grant  by  the  clause  quantum  in  nobis 
estf  or  the  patent  can  be  upheld  as  a 
several  grant  of  the  subjects  fourthly 
granted  (which  is  inadmissible  on  prin- 
ciple), I  think  that  Spencer's  second 
patent  must  be  treated  as  void ;  and  the 
consequence  would  be  that  the  right  to 
take  any  tolls  expired  on  the  termination 
of  the  eighty  years'  reversionary  term 
granted  by  Spencer's  first  patent,  as  was 
in  fact  held  by  Mr.  Justice  Farwell. 
Vol.  74  —Chanc. 


On  the  other  hand,  it  appears  that  in 
both  suits  of  Jemmatt  v.  Ashley^  and 
Jemmatt  v.  Ashle^^y  j^^-f^  the  plaintifiTs 
by  their  bills  based  their  title  to  the  tolls 
taken  on  the  navigation  from  St.  Ives  as 
far  as  the  town  of  Bedford  on  Spencer's 
second  patent.  The  defendants,  by  their 
answers  in  each  suit,  contended  that  the 
patent  was  void  and  had  never  been  put 
in  force.  The  particular  question  in 
litigation  in  the  first  suit  related  to  a 
portion  of  the  river  above  St.  Neots  and 
between  that  town  and  Barford  Bridge, 
the  place  within  four  miles  of  Bedford  to 
which  Spencer  was  stated  to  have  made 
the  river  navigable.  The  defendant 
Ashley  was  lessee  of  the  whole  naviga- 
tion and  owner  of  one  moiety  of  the 
reversion,  the  plaintifr8  being  owners  of 
the  other  moiety.  Ashley's  contention 
appears  to  have  been  that  lie  had  con- 
structed the  navigation  above  St.  Neots 
under  the  powers  of  a  certain  Act  of 
Parliament  of  16  Car.  2,  and  therefore 
the  plaintifis  had  no  interest  in  that  part 
of  the  navigation.  The  decree  dated 
July  2,  1690,  contained  a  declaration  that 
the  river  being  made  navigable  up  to 
Barford  Bridge  by  Spencer,  and  the 
defendant  having  taken  a  lease  of  the 
said  navigation  (from  Spencer's  successors) 
and  having  enjoyed  the  same  under  the 
title  of  the  said  lease,  and  the  right  of 
the  said  letters  patent  (Spencer's  second 
patent),  he  ought  not  to  be  accounted  the 
undertaker  under  the  said  Act  of  Parlia- 
ment save  only  as  to  the  navigation 
between  Barford  Bridge  and  Bedford ; 
and  the  decision  was  in  favour  of  the 
plaintifTi!.  There  was  an  appeal  to  this 
House,  and  the  decree  of  the  Court  of 
Chancery  was  affirmed.  The  cases  lodged 
by  the  parties  are  before  the  House,  and 
contain  the  whole  story.  There  is  no 
doubt  that  the  validity  of  Spencer's  second 
patent  was  in  issue  in  both  suits,  and  the 
plaintiffs  apparently  succeeded  on  the 
strength  of  their  title  under  the  patent. 
But  I  doubt  whether  the  validity  of  the 
patent  was  really  material  in  either  suit, 
and  I  do  not  think  that  the  decree  in 
either  suit  can  be  regarded  as  a  judicial 
decision  on  the  point.  At  any  rate,  it  is 
not  res  judicata  as  bet\veen  the  parties  to 
the  present  litigation .  There  is,  howe^i^  ^^  ^T  ^ 
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one  matter  which  clearly  appears  from  the 
proceedings  in  these  suits.  Both  parties 
acknowledge,  and  the  old  witnesses  who 
were  examined  concurred  in  saying,  that 
there  was  a  public  right  of  passage  for  boats 
through  the  locks  from  St.  Ives  to  St. 
Neots,  subject  only  to  the  payment  of  a  toll 
of  threepence  per  ton  for  all  goods  passing 
through  each  lock.  For  instance,  Thomas 
Woodstock,  in  his  deposition  in  the  first 
suit,  taken  in  September,  1689,  said  that 
he  had  known  the  river  Ouse  from 
St.  Ives  to  St.  Keots  for  above  sixty 
years,  and  that  there  was  a  free  passage 
up  the  river  for  boats  during  the  depo- 
nent's remembrance,  without  any  leave  or 
licence  of  the  proprietors  of  the  sluice ;  pay- 
ing the  toll  at  the  several  sluices  the  said 
boats  came  through,  which  was  threepence 
a  ton  for  each  sluice  they  passed  through ; 
and  other  old  witnesses  spoke  to  the  same 
effect.  This  evidence  was  read  and  com- 
mented on  without  objection  by  both 
sides. 

I  ought  to  mention  two  arguments 
addressed  by  the  appellants'  counsel  to 
this  House.  One  was  that  the  passage 
through  the  locks  could  not  have  been 
dedicated  to  the  public  use  by  Spencer, 
because  he  and  his  successors  were  lessees 
only  of  the  land  on  which  the  God  man - 
Chester  lock  was  constructed  until  the 
year  1689,  when  a  conveyance  of  it  was 
made  to  Ashley  by  the  corporation,  I 
think  the  correct  answer  to  this  argu- 
ment was  given  by  the  respondents — 
namely,  that  a  lessee  can  make  a  valid 
dedication  with  the  acquiescence  of  his 
lessor,  for  which  they  cited  Rex  v.  Barr 
[isu]^';  and  that  in  the  circumstances 
of  this  case  such  acquiescence  should  be 
presumed.  Another  argument  was  that 
goods  continued  to  be  brought  by  boat  to 
the  milldam  and  then  «*  backed  over  " 
instead  of  passing  through  the  locks,  and 
no  toll  was  demanded  for  such  goods. 
Assuming  that  the  owner  of  the  locks 
would  otherwise  be  entitled  to  demand 
the  toll  on  such  goods  or  to  prevent  the 
evasion  of  the  payment  of  his  tolls  in 
such  manner,  I  think  the  answer  to  the 
argument  is  that  the  establishment  of  the 
new  passage  through  the  locks  would  not 

(12)  4  Campb.  16. 


prevent  the  public  from  using  the  older 
and  accustomed  way  of  carrying  their 
goods  up  and  down  Uie  river. 

With  regard  to  the  stanch  below  St. 
Ives,  I  am  quite  sensible  of  the  difficulty 
of  the  question,  and  express  my  opinion 
with  some  hesitation.  On  the  whole,  I 
think  there  is  not  enough  in  the  Act  of 
6  Geo.  1  to  impose  upon  the  appellant 
the  duty  of  maintaining  the  stanch,  and 
that  Mr.  Justice  Farwell's  decision  was 
right. 

I  am  therefore  of  opinion  that  Mr. 
Justice  Farweirs  decision  was  correct  and 
should  be  restored.  The  point  on  which 
I  differ  from  Lord  Macnaghten  is  in 
thinking  that  by  Spencer's  acceptance  of 
a  grant  of  the  threepenny  toll  the  cuts  and 
passage  through  the  locks  became  a  public 
waterway,  and  that  we  are  not  at  liberty 
to  disregard  the  views  to  that  effect  held 
and  expressed  by  the  owners  of  the  navi- 
gation in  the  seventeenth  century,  though 
they  differed  as  to  the  origin  of  it,  and 
the  strong  evidence  of  the  common  re- 
putation at  that  time. 

As  I  understand  the  majority  of  this 
House  agree  with  Lord  Macnaghten,  the 
order  will  of  course  be  in  accordance  with 
his  motion. 

Lord  Jambs  of  Hereford. — For  myself 
I  would  only  say  that,  having  had  a  full 
opportunity  of  reading  and  considering 
the  judgment  of  Lord  Macnaghten  after 
it  was  printed,  I  concur  in  the  judgment 
which  he  has  given. 

Lord  Lindlby. — I  will  not  trouble  the 
House  with  a  narrative  of  the  many  facts 
which  have  to  be  studied  in  order  to 
master  this  extremely  difficult  case.  I 
will  confine  myself  to  the  inferences  at 
which,  after  a  careful  study  of  all  the 
evidence,  I  have  myself  arrived. 

Both  Mr.  Justice  Farwell  and  the  Court 
of  Appeal  agreed  in  holding  that  the  cuts 
in  which  the  six  locks  are  situate  were 
part;  of  the  public  navigable  river.  I  am 
convinced  that  upon  this  point,  at  all 
events,  their  decision  is  right.  I  cannot 
accept  the  view  that  all  that  has  been 
done  in  the  past  by  Simpson  and  his  pre- 
decessors in  title  is  simply  attributable 
to  their  ownership  of  the  cuts  and  locks,  r 
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I  have  very  carefully  studied  the  docu- 
mentary and  other  evidence  in  the  case, 
and  I  think  it  proved  with  reasonable 
certainty  that  in  early  times  the  Ouse 
was  a  public  river  navigable  from  the  sea 
up  as  &r,  or  nearly  as  far,  as  Bedford. 
But  its  navigation  was  interrupted  above 
St.  Ives  by  weirs,  probably  unlawfully 
constructed,  but  which  were  legalised  by 
statute  25  Edw.  3,  as  explained  in 
WiUiams  v.  Wilcox.^  For  the  purposes 
of  this  appeal  it  is  immaterial  to  consider 
whether  the  Ouse  between  St.  Ives  and 
Bedford  ought  to  be  treated  as  one  public 
navigable  river  interrupted  by  legally 
existing  milldams,  or  as  a  series  of  public 
navigable  rivers  between  milldam  and 
miUdam.  The  important  point  is  that 
the  public  navigation  brought  the  water- 
way of  the  Ouse  within  the  jurisdiction  of 
the  Crown. 

I  have  examined  all  the  authorities  I 
can  find  on  navigable  rivers  and  nuisances 
in  them,  but  none  of  them  bear  very 
closely  on  the  right  of  private  owners 
to  make  cuts  and  locks  so  as  to 
divert  the  water  from  its  ancient  course. 
It  is  laid  down  in  books  of  great  authority 
that  a  river  common  to  all  men  is  called 
a  highway,  or  is  in  the  nature  of  a  high- 
way ;  but  there  are  many  important  dif- 
ferences between  water  highways  and 
land  highways. 

There  is  a  passage  in  Hale's  treatise 
De  Jure  Maria,  c.  3,  to  the  effect  that  the 
owner  of  a  private  stream  may  make  it 
navigable  and  keep  it  private ;  but  I  am 
not  aware  of  any  authority  which  shews 
that  a  private  individual  can  divert  the 
water  of  a  public  navigable  river  through 
his  own  land  into  another  public  river  or 
another  part  of  the  same  public  river  and 
levy  a  toll  on  the  public  passing  over 
his  land  through  the  water  which  he  so 
diverts.  Lord's  Hale*s  treatise  De  Jure 
Maria^  c.  3,  is  adverse  to  the  existence  of 
any  such  right.  There  being  no  authority 
in  favour  of  such  a  right,  I  am  not  pre- 
pared to  assume  it.  It  appears  to  me 
inconsistent  with  the  general  principles 
applicable  to  public  navigable  rivers  and 
to  the  taking  of  tolls.  As  regards  tolls 
for  passing  over  land,  the  passage  cited 
from  2  RoOi^e  Abr.  171  D.,  and  16  Vinm-'s 
Ahr.  (2nd  ed.),  577  Dd.,  is  a  very  strong 


authority  against  the  right  to  take  them 
in  the  absence  of  a  grant  from  the  Crown. 
No  right  so  to  deal  with  the  waters  of  the 
Ouse  has  ever  been  claimed  by  any  of  the 
appellant's  predecessors  in  title,  and  I  am 
convinced  that  no  such  right  would  have 
been  recognised  by  any  Court  in  England 
in  olden  times. 

I  will  not  stop  to  read  Gason's  patent, 
which  was  granted  in  1618,  nor  to  enter 
in  detail  into  the  proceedings  which  fol- 
lowed. That  patent  and  the  Orders  of 
the  Privy  Council,  which  I  have  carefully 
studied,  appear  to  me  to  establish  that 
Jackson  was  hold  entitled  under  the  patent 
to  a  reasonable  rate  or  toll  for  goods 
carried  through  the  locks.  So  far  as  he 
was  concerned,  the  Privy  Council  could 
fix  its  amount,  for  if  he  did  not  submit 
to  their  Orders  they  could  revoke  Gason's 
patent.  But  the  public  were  in  a  different 
position :  they  were  not  bound  to  go 
through  the  locks ;  and  if  they  did,  the 
Orders  of  the  Privy  Council  were  not 
technically  binding  on  strangers  to  the 
proceedings  before  them.  Gason's  patent, 
as  interpreted  and  acted  upon  in  the 
Ouse  district  before  subsequent  patents 
were  granted,  appears  to  me  to  shew — 
first,  that  it  conferred  on  the  patentee 
the  right  to  interfere  with  the  navigation 
of  the  Ouse  by  erecting  locks  and  sluices ; 
secondly,  that  he  had  a  right  to  charge  a 
reasonable  sum  for  the  use  of  such  locks 
by  persons  carrying  goods  through  them ; 
thirdly,  that  this  right  was  not  a  mere 
incident  of  the  ownership  of  the  soil  on 
which  the  locks  were  erected ;  fourthly, 
that  the  sums  fixed  by  the  Privy  Council 
were  regarded  as  tolls  payable  under  the 
patent,  and  that  the  right  to  levy  them 
involved  a  duty  to  keep  the  locks  in 
repair;  fifthly,  that  an  action  of  assumpsit 
would  lie  for  the  sum  or  toll  so  fixed  if  a 
person  used  the  lock  by  carrying  goods 
through  it  and  refused  to  psy  the  fixed 
sum  ;  sixthly,  that  a  promise  to  pay  such 
sum  was  not  invalid  for  want  of  con- 
sideration. 

The  right  of  the  public  on  the  one 
hand  to  use  the  locks  for  the  carriage  of 
goods,  and  the  right  of  Gason  and  his 
assigns  on  the  other  hand  to  a  toll  in 
respect  of  such  goods  (but  subject  to 
keeping  the  locks  i^^P^^^J^iJitygl^ 
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opinion  established,  so  far  as  the  Oase  is 
concerned,  by  Gason's  patent  and  the 
Orders  in  Council  to  which  I  have 
referred.  The  inference  that  the  public 
had  a  right  to  go  through  the  locks  on 
paying  the  tolls  seems  to  me  warranted 
by  the  facts;  and  the  doctrine,  once  a 
highway!  always  a  highway,  is,  I  believe, 
as  applicable  to  rivers  as  to  roads.  But 
the  obligation  to  maintain  the  locks  and 
the  right  to  take  tolls  might  have  come  to 
an  end  when  Gason's  patent  terminated. 
Instead,  however,  of  coming  to  an  end,  it 
was  continued  for  over  three  hundred 
years — in  fact,  down  to  the  commencement 
of  this  litigation — under  the  circumstances 
which  I  will  now  shortly  explain. 

On  January  3,  1628,  old  style  (or  1629 
new  style),  Charles  1  granted  a  patent  to 
Spencer.  This  was  Spencer's  first  patent. 
Why  it  was  not  granted  to  Jackson  is  not 
known.  Unlike  Gason's  patent  of  1618, 
this  patent  refers  in  terms  to  the  Ouse. 
I  will  not  stay  to  read  it.  In  my  opinion, 
Spencer's  first  patent  recognised  the  right 
of  the  public  to  pass  through  the  locks, 
and  legalised  and  in  effect,  although  not 
in  express  terms,  continued  the  tolls 
which  had  grown  up  under  Gason's 
patent,  and  in  effect  fixed  those  tolls  at 
threepence  per  ton  per  lock.  If  this  first 
patent  had  not  been  superseded  ten  years 
aflerwaids  by  another  patent,  these  tolls 
would  have  been  payable  until  July,1720. 
The  consideration  for  them  would  be,  as 
regards  the  Crown,  the  annual  payment  of 
five  pounds  to  the  Crown,  and,  as  regards 
the  public,  the  improvement  of  the  navi- 
gation by  means  of  the  cuts  and  locks. 
Mr.  Justice  Farwell  and  the  Court  of 
Appeal  both  agree  that  after  Spencer's 
first  patent,  if  not  before,  the  cuts  were 
parts  of  the  public  navigable  river ;  but 
these  eminent  persons  have  taken  different 
views  of  the  duration  of  this  patent.  I 
agree  with  the  Court  of  Appeal  in  their 
conclusion  that  this  patent  was  super- 
seded, and  in  point  of  law  was  impliedly 
if  not  expressly  surrendered,  by  another 
patent  granted  to  Spencer  in  1638 
(Spencer's  second  patent).  This  second 
patent  gives  rise  to  the  real  difficulty  in 
the  case.  If  taken  to  grant  all  the 
monopolies  mentioned  in  it,  it  would  be 
hopelessly  in  excess  of  the  Royal  autho- 


rity. But  the  grant  is  qualified  by  the 
words  '^  as  much  as  in  us  lieth,"  and  the 
user  of  250  years  enables  this  House  to 
see  how  the  grant  has  been  understood 
and  acted  upon,  and  how  [it  can  be  pro- 
perly interpreted  so  as  to  give  it  some 
effect.  It  is  well  settled  that  if  a  Crown 
grant  admits  of  two  interpretations,  one 
of  which  makes  the  grant  void  and  the 
other  of  which  makes  it  valid,  the  latter 
is  to  be  preferred — Comyn's  Dig,  tit, 
"Grant,"  G.  12;  Reg,  v.  Eastern  Archi- 
pelago Co.  [l853],*'  per  Mr.  Justice  Cole- 
ridge. This  rule  may,  in  my  opinion,  be 
properly  applied  to  the  present  case.  The 
usage  shews  how  much  and  how  little  has 
been  treated  as  lawfully  granted  by  the 
patent,  and  the  extent  to  which  the 
general  words  ought  to  be  restrained. 

The  interpretation  pi*actically  put  upon 
the  patent  for  many  years  cannot  be 
properly  disregarded;  and  when  inter- 
preted by  what  has  been  done  under  it 
until  the  defendant  departed  from  the 
usage  which  had  prevailed  up  to  his  own 
time,  I  see  no  reason  for  holding  the 
patent  to  be  wholly  invalid  and  of  no 
effect.  Practically  it  has  received  a  very 
limited  interpretation.  It  has  never  been 
treated  as  conferring  on  the  patentee  any 
control  over  the  navigation  of  the  Ouse 
outside  the  locks  erected  under  Gason's 
patent  or  Spencer's  first  patent ;  nor  over 
any  boats  or  barges  except  such  as  carried 
goods  through  those  locks.  In  effect  it 
continued,  but  did  not  create,  the  right 
to  tolls  which  had  grown  up  under 
Gason's  patent,  and  had  been  authorised 
to  be  taken  by  Spencer's  first  patent ;  and, 
as  already  pointed  out,  the  right  to  those 
tolls  was  accompanied  by  the  duty  to  keep 
the  locks  in  repair.  The  tolls  which  thus 
grew  up  and  were  afterwards  sanctioned 
and  continued  were  in  the  nature  of  tolls 
thorough,  conferring  on  those  who  paid 
them  the  right  of  passing  through  the 
locks  from  one  part  of  the  old  navigable 
river  to  the  other.  Towards  the  end  of 
the  seventeenth  century  Spencer's  second 
patent  was  brought  to  the  attention  of 
the  Courts  in  two  suits  known  BBJermnatC 
V.  Aahley,^  and,  although  they  cannot  be 
regarded  as  conclusive    in    the   present 
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controversy,  they  go  far  to  shew  that  this 
patent  was  judicially  recognised  as  valid. 
It  was  the  foundation  of  the  plaintiff's 
case  in  both  suits.  I  will  not  trouble  the 
House  with  the  details  of  them. 

As  regards  pleasure-boats  the  charters 
are  silent,  and  the  usage  is  comparatively 
modem,  and  by  no  means  uniform.  The 
toll  under  the  charters  was  confined  to 
boats  and  barges  carrying  merchandise, 
and  I  agree  that  none  can  be  claimed  for 
pleasure-boats.  But  the  cuts  are  part  of 
the  highway,  and  pleasure-boats  can  be 
taken  through  them  without  payment. 

If  I  am  right  in  the  view  which  I  take 
of  Spencer's  second  patent,  and  of  the 
long  usage,  it  becomes  quite  unnecessary 
to  call  in  aid  any  presumption  of  a  lost 
grant;  and  I  do  not  propose  to  trouble 
the  House  with  any  observations  on  that 
very  debatable  topic.  Further,  it  will 
follow  that  the  obligations  imposed  by  the 
patent  cannot  be  got  rid  of  by  ceasing  to 
levy  the  tolls  payable  under  it  if  they  can 
be  got.  The  appellant  cannot  divest  him- 
self of  those  obligations  simply  by  ceasing 
to  take  tolls.  If  he  wishes  to  surrender 
his  patent  or  to  procure  its  cancellation, 
he  must  do  so  in  the  proper  manner  ;  but 
so  long  as  it  remains  in  force,  and  he  can 
obtain  tolls  enough  to  enable  him  to 
repair  the  locks,  or  asserts  his  rights  by 
taidng  tolls,  so  long  is  he  legally  bound  to 
perform  the  duties  imposed  by  it.  But  I 
cannot  find  any  duty  to  keep  the  locks  in 
repair  if  the  tolls  do  not  enable  him  to  do 
80,  and  if  he  takes  none;  and  here,  I 
think,  the  Court  of  Appeal  have  gone  too 
fiur,  for  they  have  declared  his  duty  to 
repair  to  be  unconditional.  The  Court 
of  Appeal  have  decided  that  the  sums 
payable  for  toll  since  Spencer's  second 
patent  are  not  the  sums  fixed  under 
Gason's  patent  and  authorised  by  Spencer's 
first  patent,  but  reasonable  tolls.  I  feel 
great  difficulty  in  coming  to  a  clear  con- 
clusion on  this  point ;  but  I  am  not  pre- 
pared to  differ  from  the  Court  of  Appeal 
upon  it,  as  the  tolls  originated  with  the 
Orders  of  the  Privy  Council,  and  were 
clearly  fixed  with  a  view  to  what  was 
reasonable,  having  regard,  inter  cUia^  to 
cost  of  erection  and  repair. 

I  pasB  now  to  the  stanch  below  St.  Ives. 
This  is  governed  by  statute,  not  by  any 
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charter.  The  statute  6  Geo.  1  was  passed 
in  1720.  Its  provisions  are  materially 
different  from  those  found  in  ordinary 
railway  Acts,  and  the  decisions  upon 
them  do  not  appear  to  me  to  govern  this 
case.  But  the  tolls  actually  obtainable 
are  not  sufiicient  to  keep  the  stanch  in 
repair,  and  I  see  no  duty  cast  upon  Mr. 
Simpson  to  keep  the  stanch  in  repair  out 
of  his  own  pocket. 

It  follows,  in  my  opinion,  that  both 
his  right  to  t^ke  tolls  for  repairs  and  his 
duty  to  repair  have  ceased.  If  he  could 
obtain  money  enough  from  the  tolls  to 
keep  the  stanch  in  repair,  I  think  it 
would  be  his  duty  to  levy  the  tolls  and 
keep  it  in  repair,  and  if  he  levied  any 
tolls  his  duty  would  be  the  same. 

The  conclusions  at  which  I  have  arrived 
may  be  summarised  thus : 

1.  That  the  cuts  in  which  the  locks  are 
sibuate  are  part  of  the  public  navigable 
river,  and  Simpson  has  no  right  to  exclude 
the  public  from  them. 

2.  That  his  obligation  to  keep  the  locks 
in  repair  is  conditional  on  his  ability  to 
raise  the  money  necessary  for  the  purpose 
by  the  tolls  he  is  entitled  to  levy,  and  on 
his  ceasing  to  avail  himself  of  his  right  to 
collect  tolls  under  the  patent. 

3.  That  if  he  is  not  able  to  collect 
enough  to  keep  the  locks  in  repair  and 
he  collects  no  tolls,  his  obligations  to 
keep  the  locks  in  repair  also  cease, 
although  technically  his  patent  might 
have  to  be  cancelled  to  make  his  position 
legally  invulnerable. 

4.  That  the  insufficiency  of  the  tolls 
appears  to  be  established,  but  if  it  is 
doubtful  an  enquiry  should  be  directed. 

5.  That  similar  observations  apply  to 
the  stanch. 

6.  That  both  Mr.  Justice  Farwell's 
judgment  and  the  order  of  the  Court 
of  Appeal  should  be  varied  in  accordance 
with  these  views. 

7.  That  as  each  party  has  claimed  too 
much,  each  should  bear  his  own  costs 
here  and  below. 

That  is  the  order  I  should  propose,  but 
the  order  of  the  House  will  of  course  be 
that  proposed  by  Lord  Macnaghten.  I 
will,  however,  add  the  remark  that  it  is 
obvious  that,  in  any  view  of  the  ^e,  if 
the  Ouse  is  to  be  niaintaii^^^^^1|dJQQ[^ 
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navigable  river  a  special  Act  of  Parlia- 
ment must  be  obtained. 

JudgmerU  of  Faswell,  J.,  and  order 
oftheCovRT  OF  Appeal  reversed  ; 
appeal  allowed ;  respondents* 
cross-appeal  and  the  action  dis- 
missed^ yyith  costs  both  here  and 
below.  Cause  remitted  to  the 
Chancery  Division. 

Solicitors — Batten,  Proffitt  &  Scott,  for  appel- 
lant; Peacock  &  Goddard, agents  for  J.  Percy 
Maale,  Huntingdon,  for  respondents. 

[Reported  by  J.  Eyre  Thompson,  hkq., 
BwrrUter-at-Zatc. 


[IN   THE    COURT   OF  APPEAL.] 

Vauohan  WiLLiAiffi,  L.J.  ^ 

RoMBR,  L.J. I  Rose,  In  re ; 


I 


Hasluck  V, 
Rose. 


Cozens-Hawdy,  L.J. 
1904. 
Nov.  25. 

Bankruptcy — Limited  Power  of  Ap- 
pointment— Right  of  Trustee  to  Release — 
''Power  "—Bankrvptcy  Ad,  1883  (46  & 
47  Yid,  0.  52),  «.  44  (ii,)— Conveyancing 
amd  Law  of  Property  Act,  1881  (44  de  45 
Vict,o.  41),  s,  52,  subs.  1 — Absence  of  Pos- 
sibly Interested  Parties. 

Appeal  from  decision  of  Farwell,  J. 
(73  L.  J.Ch.  726  ;  [1904J  2  Ch.  348).  who 
held  that  the  right  of  the  donee  of  alimited 
power  of  appointment  to  release  that 
power,  whether  inherent  or  given  him 
by  sub-section  1  of  section  52  of  the  Con- 
veyancing Act,  1881,  is  not  a  power  in 
or  over  or  in  respect  of  property  within 
the  meaning  of  section  44  (ii.)  of  the 
Bankrupt<;y  Act,  1883,  and  accordingly 
cannot  be  exercised  by  his  trustee  in 
bankruptcy  by  virtue  of  that  section. 

The  decision  was  given  upon  a  summons 
taken  out  by  the  trustee  in  the  bankruptcy 
of  the  donee  of  the  power  in  question. 
The  only  defendants  to  the  summons  were 
the  trustees  of  the  will  under  which  the 
power  arose. 

The  trustee  in  bankruptcy  appealed. 

Upjohn,  K.C.,  and  E.  Ford,  for  the 
appellant. 


JenkinSj  K,C.,  and  Biachoff,  for  the 
respondents. 

On  the  hearing  of  the  appeal  fiEu^ts  were 
brought  to  the  attention  of  the  Court  as 
to  the  absence  of  parties  who  might  pos- 
sibly be  interested  under  an  exercise  of 
the  power,  and  their  Lordships  were  of 
opinion,  having  regard  to  those  facts,  that 
the  proceedings  on  the  present  summons 
would  be  ineffective  even  if  they  were  to 
decide  in  favour  of  the  appellant ;  and  at 
the  suggestion  of  the  Court  the  parties 
agreed  that  an  order  should  be  made  dis- 
charging by  consent  the  order  of  Farwell, 
J.,  the  appellant  paying  the  respondents' 
costs  of  the  appeal  as  between  solicitor  and 
client. 

Solicitors— Henry  Hllbery  &  Son,  for  appellant ; 
Bompas,  Bischoff,  Dodgson,  Coxe  &  Bompas, 
for  respondents. 

{Reported  by  A.  J.  Ball,  Esq., 
Barrister-at'Laiv. 


Kekewich,  J. ' 
1904. 
Nov.  8.       . 


Crawford,  In  re ; 
Cooke  v.  Gibson. 


Husband  and  Wife—Seitimnent — Trust 
for  Wife  ^Hf  she  shall  survive  her  now 
intendedcovertvre*' — TermimUion  of  Cover- 
ture by  Divorce — Effect  of  Trust. 

By  a  marriage  settlement  the  unfe*s 
father  covenanted  that  his  executors  should 
within  twelve  months  of  his  decUh,  if  the 
wife  were  then  living,  pay  to  the  trustees 
10,000/.  on  trust  {in  default  of  issue,  which 
happened)  for  the  wife  absolutely  *^  if  she 
shall  survive  her  now  intended  coverture, 
but  if  she  shall  die  during  her  now  in- 
tended coverture,"  then  in  trust  for  the 
father  absolutely.  The  husband  obtained 
an  absolute  decree  for  dissolution  of  the 
marriage,  and  the  wife  survived  her 
father : — Held,  that  the  wife  had  survived 
the  coverture  tvithin  the  meaning  of  the 
settlement,  and  was  therefore  entitled  to 
receive  the  10,000/.  from  the  trustees  when 
paid  to  them. 

Semble,  that,  an  order  of  the  Divorce 
Court  having  dealt  with  tne  $ettlei  pr:^J 
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periy  om  if  the  husband  were  dead,  the 
ku^and  muei  be  eoneidered  aa  dead  for  the 
jmrpoee  of  eanetruing  the  eetUemenit^  and 
the  wwrtnre  might  be  eoneidered  aa  ter- 
minated in  this  manner  aieo. 

Qunre,  whether  tmder  the  Mtttrimonial 
Caueee  Acta,  1857,  1859»  and  1878,  the 
Divorce  Court  haa  power  to  interfere  with 
the  intereata^  righta^orliabUitiea  ofperaona 
not  parties  to  the  auit—for  example^  a 
wif^e  father  covenanting  to  aettle  a  fund. 

Adjourned  summons. 

By  an  indenture  of  settlement  dated 
July  26, 1881,  and  made  on  the  marriage 
of  Donald  Crawford  and  the  defendant 
Virginia  Mary  Smith,  each  of  the  con- 
tracting parties  brought  funds  into  the 
settlement,  and  T.  E.  Smith,  the  father  of 
the  wife,  covenanted  that  his  executors  or 
administrators     should     within     twelve 
calendar  months  after  his  death  in  case 
the  said  Donald  Crawford  and  Virginia 
Mary  Smith  or  either  of  them  or  any 
issue  of  the  said  marriage  should  be  living 
at  his  death,  pay  to  the  trustees  of  the 
settlement  the  sum  of  10,000/.  with  in- 
terest from  the  day  of  his  death  to  the 
day  of  actual  payment,  and  it  was  thereby 
declared  that  the  trustees  should  stand 
possessed  of  all  the  trust  funds  in  trust 
during  the  joint  lives  of  the  husband  and 
wife  to  pay  the  income  thereof  to  the  wife 
for  her  sole  and  separate  use,  and  after 
the  decease  of  either  to  pay  the  income 
to  the  survivor  during  his  or  her  life,  and 
after  the  decease  of  such  survivor  upon 
trusts  for  children  of  the  marriage,  and  it 
was  thereby  agreed  and  declared  that  in 
default  of  issue  the  trustees  should  stand 
possessed  of  the    trust    funds  and   the 
income  thereof  subject  to  the  foregoing 
trusts  in  trust  for  the  wife,  her  executors, 
administrators,  and  assigns  "  if  she  shall 
survive  her  now  intended  coverture,  but 
if  she  shall  die  during  her  now  intended 
coverture  then  in  trust  for  the  said  T.  E. 
Smith  (the  &ther)  his  executors  adminis- 
trators and  assigns." 

The  husband  and  wife  were  divorced, 
and  the  divorce  decree  was  made  absolute 
on  August  6y  1886,  the  wife  being  the 
guilty  party. 

By  an  order  of  the  Divorce  Court  dated 
December  9,  1886,  varying  the  terms  of 


the  marriage  settlement,^  it  was  provided 
that  the  Smith  trust  funds,  including  the 
above-mentioned  10,000/.,  should  be  held 
upon  such  trusts  as  would  be  applicable 
in  respect  of  the  same  if  the  husband  were 
dead  and  had  died  in  the  lifetime  of  the 
wife. 

There  was  no  issue  of  the  marriage. 

T.  £.  Smith,  the  father,  died  on 
December  5,  1903,  and  the  wife  being  istill 
alive  the  trustees  of  the  marriage  settle- 
ment took  out  this  summons  asking  the 
Court  to  determine  whether  the  sum  of 
10,000/.  which  the  father  covenanted  by 
the  settlement  should  be  paid  to  them  by 
his  executors  was,  when  paid,  to  be  held 
by  them  upon  trust  for  Mrs.  Crawford 
the  wife  absolutely,  or  upon  trust  for  her 
for  life,  with  remainder  in  the  event  of  her 
death  in  the  lifetime  of  the  husband  to 
the  executors  of  the  father. 

Knowlea  Carrie^  for  the  trustees. 

Borthwicky  for  the  executors  of  the 
father. — It  was  intended  that  the  cover- 
ture should  last  during  the  joint  lives  of 
the  husband  and  wife,  and  the  words 
"survive  the  now  intended  coverture" 
should  be  construed  as  if  they  were  "  sur- 
vive the  husband."  The  result  of  the 
divorce  proceedings  should  not  be  allowed 
to  wipe  out  the  Other's  estate  as  a  bene- 
ficiary from  the  settlement.  The  Matri- 
monial Causes  Acts  ^  do  not  give  the 
Court  any  power  to  compel  the  father  to 
give  more  than  he  had  bargained  to  give, 
lb  is  true  that  the  wife,  although  she  was 
the  guilty  party,  cannot  be  deprived  of 
all  benefits  under  the  marriage  contract 
by  reason  of  the  divorce ;  but,  on  the 
other  hand,  she  cannot  increase  her 
benefits  under  the  contract.  In  Fitz- 
gerald V.  Chapman  [i875],2  Jesse],  M.R., 
fully  examined  the  efiect  of  a  divorce 
decree   upon  a  trust  for  a  wife  if  she 

(1)'  By  section  45  of  the  Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  it  was  provided 
that  the  Court  may  order  a  settlement  of  pro- 
perty for  the  benefit  of  the  innocent  party  and 
the  children  of  the  marriage,  and  this  power 
was  extended  by  section  5  of  the  Matrimonial 
Causes  Act,  1869  (22  k  23  Vict.  c.  61),  and 
further,  for  cases  where  there  are  no  children  of 
the  marriage,  by  section  3  of  the  Matrimonial 
Causes  Act,  1878  (41  Vict.  c.  19). 

(2)  45  L.  J.  Oh.  23 ;  1  Ch.  D.  563.       ^  t 
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should  survive  her  husband,  and  the 
question  of  forfeiture  for  the  offence  lead- 
ing to  the  divorce,  and  said  that  he  was 
quite  unable  to  follow  certain  cases  "  which 
were  decided  upon  the  ground  that  the 
dissolution  of  the  marriage  was  equivalent 
to  the  death  of  the  husband  " — see  also 
Burton  v.  Sturgeoh  [l876].'  The  settle- 
ment stands  except  so  far  as  the  order  of 
the  Divorce  Court  has  altered  the  bene- 
ficial interests  of  the  husband  and  wife ; 
the  right  should  therefore  be  reserved  to 
the  father's  estate  of  having  the  10,000/. 
back,  as  it  was  clearly  only  intended  that 
she  should  take  absolutely  if  she  survived 
her  husband — Cartunight  v.  Cariwright 

[1853].* 

The  case  is  analogous  to  those  under  a 
covenant  to  settle  after-acquired  property, 
in  which  it  has  been  held  that  funds  have 
not  been  caught  by  the  covenant,  but  go 
to  the  wife  as  AfsTne  sole, 

T.  T.  Mtthdd,  for  the  wife.— This  is 
simply  a  question  of  construction  on  the 
words  of  the  settlement ;  and  if  this  pro- 
vision is  held  to  be  bad,  then  many  ordinary 
precedents  of  conveyancing  in  the  re- 
cognised books  are  bad.  ''Survive ''  here 
does  not  mean  ''survive  the  husband." 
The  words  are  plain,  and  the  wife  has  in 
fact  survived  the  coverture ;  she  is  there- 
foi-e  entitled  absolutely.  Carivjrighi  v. 
Cariwright^  was  a  case  not  of  a  limita- 
tion, but  of  a  proviso  which  can  be 
declared  void.  This  question  was  recently 
fully  discussed  in  Hope  Johnetone^  In  re  ; 
Hope  Johnstone  v.  Hope  Johnstone  [l904],^ 
where  it  was  held  that  a  provision 
for  a  wife  so  long  as  she  should  continue 
the  cohabiting  wife  of  her  husband  was 
not  void  as  being  against  public  policy,  on 
the  ground  that  it  contemplates  a  future 
separation. 

Borthwick  replied. 

Kekewich,  J. — This  is  one  of  those 
cases  in  which  an  event  has  happened 
which  was  not  in  the  contemplation  of  the 
parties  to  the  document  in  the  sense  that 
they  really  thought  about  it ;  although  it 
does  not  follow  that  if  the  event  was  not 

(8)  2  Oh.  D.  318. 

(4)  22  L.  J.fOh.  841 ;  10  Hare,  630 ;  S  De  G.  M. 
Sc  O  982 
(6*)  73'l.  J.  Oh.  321 ;  [1904]  1  Oh.  470. 


in  their  contemplation,  if  the  language 
used  be  adequate,  the  Court  may  not  give 
effect  to  the  language,  notwithstanding 
that  it  may  see  very  well  that  the  matter 
was  not  considered. 

Now,  upon  the  marriage  of  this  husband 
and  wife  the  f&ther  of  the  lady  covenanted 
that    his    executors  should    pay   to  the 
trustees  of  the  marriage  settlement  10,000/. 
within  twelve  montl^  of  his  death  if  his 
daughter  should  be  then  living ;  and  he 
died    on    December    5,    1903,    and    his 
daughter  is  still  living,  so  that  in  accord- 
ance with  the  covenant  his  estate  is  bound 
to  pay  to  the  trustees  of  the  marriage 
settlement  10,000/.,  and  it  cannot  escape 
from  the  exigency  of  that  covenant.     But 
then  the  question  arises.  Upon  what  trusts 
are  the  trustees  of  the  marriage  settlement 
to  hold  it?  The  settlement  first  of  all  gives 
life  interests  in  the  money  in  common  form 
to  the  wife  and  the  husband  and  interests 
to  their  issue,  and  in  default  of  issue  gives 
the  money  in  trust  for  the  wife  absolutely 
"if  she  shall  survive  her  now  intended 
coverture,"   but  if  she  dies  during  the 
coverture,  then  in  trust  for  the  father 
absolutely.     Of  course,  one  can  see  that 
the    draftsman    framed    this    clause    in 
negligence  of  the  words  of  the  covenant, 
and  that  the  two  do  not  quite  fit.    Under 
the  covenant  the  lady  is  to  be  paid  10,000/. 
if  she  survives  her  &ther,  but  the  latter 
under  the  trust  is  not  to  get  the  money 
back  unless  she  dies  during  her  coverture ; 
and  in  fact  the  two  things  are  not  the 
same.     The  marriage  was  dissolved  by  the 
Divorce  Court,  and  the  coverture  is  no 
longer  existing.     There  are  three  ways  in 
which  a  coverture  may  come  to  an  end — 
by  the  death  of  the  husband,  by  the  death 
of  the  wife,  or  by  a  decree  absolute  in  the 
Divorce   Division.      In   this  case  it  has 
come  to  an  end  by  divorce,  which,  although 
not  a  natural  way,  is  such  a  way  that  the 
coverture  has  none  the  less  come  to  an 
end,  although  the  wife  is  still  living.   How 
can  I  construe  the  trust  as  meaning  any- 
thing else  than  what  it  says  ?    There  is  no 
issue  of  the  marriage,  and,  the  interest  of 
the  husband  being  out  of  the  way,  the 
trust  for  the  lady  tekes  effect.   The  words 
are  "  if  she  shall  survive  her  now  intended 
coverture."    The  coverture  has  come  to 
an  end.     She  is  still  living.     Therefore 
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she  has  survived  the  intended  coverture, 
and  the  father's  estate  was  only  to  get  the 
fand  back  if  she  should  die  during  her 
intended  coverture. 

With  regard  to  the  order  of  the  Divorce 
Court  directing  that  this  fund  is  to  be 
held  upon  such  trusts  as  would  be  appli- 
cable if  the  husband  were  dead  and  had 
died  in  the  lifetime  of  the  wife,  of  course 
the  Divorce  Court  has  jurisdiction  to  vary 
Mttlements,  as  is  provided  by  section  45 
of  the  Matrimonial  Causes  Act,    1857, 
section  5  of  the  Matrimonial  Causes  Act, 
1859,  and  section  3  of  the  Matrimonial 
Causes  Act,  1878 ;  and  in  the  exercise  of 
those  powers  the  Court  has  made  this 
order,  so  that  I  must  read  the  settlement 
as  having  been  varied  by  saying  that  the 
husband  is  dead,  and  that  the  coverture 
has  therefore  ceased  in   that  way.     Of 
course,  it  is  arguable  that  the  Divorce 
Court  has  no  power  to  interfere  with  the 
interests,  rights,  or  liabilities  of  persons 
who  are  not  parties,  so  that  it  cannot  in 
this  case  make  the  father's  covenant  to 
pay   other  than  what  it  was.     If  that 
argument  were  raised  it  would  require 
careful  consideration ;  but  in  this  case  the 
Divorce  Court  did  not  touch  the  father's 
covenant — it  only  ordered  the  money  to 
be  paid  under  the  trust  as  if  the  husband 
were  dead.     Therefore,  as  the  lady  was 
living  at  the  death  of  the  father,  his 
executors  are  bound  to  pay  the  money  to 
the  trustees  of  the  settlement,  and  the 
trastees  must  pay  it  to  the  lady  as  having 
survived  her  coverture. 


Solicitors — Ras8ell-Ck>oke  &  Co.,  for  trustees 
and  wife ;  PenniDf^ton  &  Soo,  agents  for 
Clayton  &  Gibson,  Newcastle-upon-Tyne,  for 
executors  of  T.  £.  Smith. 

[Rdported  hy  Warwick  JST.  Draper^  Esq., 
jBarrUter-at'La'W, 


Warrington,  J.  )         Horne,  In  re ; 
1904.  [  Wilson  v. 

Nov.  3.  )  COX-SINCLAIR. 

Trust  and  Trustee — Trtistee  also  Bene- 
Jicmry — Overpayment  to  Co-Benfficiaries — 
Underpayment  to  Himself — Absence  of 
Mistake— Right  of  Adjustment, 

A  trustee,  in  administering  an  estate 
bequeathed  to  his  brothers  and  himself  for 
their  respective  lives,  during  a  period  of 
seventeen  years  made  2)ayments  of  income 
to  the  beneficiaries  in  irregtdar  sums  not 
corresponding  with  their  respective  shares, 
with  the  remit  that  at  his  decUh  he  had 
overpaid  his  brothers  and  underpaid  him- 
self The  payments  were  not  made  by 
mistake,  and  his  brothers*  attention  was  not 
caUed  to  the  fact  that  they  were  being  over- 
paid : — Held,  that  his  estate  vxis  not  en- 
titled to  be  repaid  the  amount  overpaii. 

S within  Horne  died  on  August  5, 1886, 
having  by  his  will,  which  was  duly  proved, 
bequeathed  certain  leasehold  property  to 
trustees  upon  trust  to  perform  the  lessees' 
covenants  aud  to  keep  the  premises  in 
repair,  and  directed  them,  after  pay- 
ments out  of  the  rents  of  all  necessary 
outgoings  and  of  an  annuity  to  his 
daughter,  to  pay  the  residue  of  the  profits 
to  his  three  sons  Richard  Edward  Home, 
William  John  Horne,  and  Edwin  Henry 
Horne  as  tenants  in  common  for  their 
respective  lives,  and  after  the  decease  of 
any  of  his  three  sons  to  hold  an  equal 
third  part  of  the  estate  in  trust  for  the 
deceased  son's  next-of-kin  according  to  the 
Statutes  of  Distribution. 

By  a  deed  of  appointment  dated  Novem- 
ber 4,  1886,  Robert  Wilson  was  duly 
appointed  to  act  as  trustee  of  the  will 
conjointly  with  R.  E.  Horne. 

K.  E.  Horne  was  the  acting  trustee  of 
the  will,  his  co-trustee  merely  signing 
cheques  as  requested,  and  in  administering 
the  trust  he  made  payments  of  income 
from  time  to  time  to  each  of  his  two 
brothers  and  to  himself.  It  appeared  from 
the  accounts  that  the  payments  were  made 
in  round  sums  and  were  not  exact  thirds 
of  the  income,  nor  were  they  equal  or 
uniform  either  in  amount  or  in  date  of  pay- 
ment. Speaking  generally,  R.  E.  Home 
paid  his  brother  Edwin  a  small  sum 
monthly  and  his  brother  William  (oriiis  j 
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reprefientatives,  he  having  died  in  1898)  a 
larger  sum  approximately  corresponding 
in  total  amount  once  or  twice  a  year,  while 
he  appropriated  for  himself  various  sums 
at  irregular  intervals .  The  result  was  that 
between  the  testators  death  and  his  own 
death,  which  took  place  on  August  17, 1903, 
R.  E.  Home  had  paid  on  account  of  in- 
come to  his  brother  Edwin  the  total  sum  of 
9311. 10«.,and  to  his  brother  William  (or  his 
representatives)  the  sum  of  91 61.  lO^.,  while 
he  had  retained  for  himself  only  the  sum 
of  650^.  In  other  words,  as  each  of  the 
three  beneficiaries  should  have  received 
832/.  6«.  Sd.'or  one-third  of  2,497Z.,  he  had 
overpaid  Edwin  the  sum  of  99/.  3s.  4{£., 
and  William  (or  his  representatives)  the 
sum  of  83Z.  3«.  id.,  and  had  underpaid 
himself  182/.  6«.  Sd. 

The  executors  of  R.  E.  Home  claimed 
that  this  sum  of  1 82/.  6«.  Sd,  was  due  to 
the  estate  of  R.  E.  Home,  their  testator, 
and  ought  to  be  made  good,  and  they 
sought  to  have  the  account  adjusted 
accordingly. 

There  was  in  the  hands  or  under  the 
control  of  R.  Wilson,  as  sole  surviving 
trustee  of  the  will  of  S  within  Home, 
property  representing  the  capital  of  the 
estate  of  the  estimated  value  of  2,500/., 
and  a  sum  of  118/.  168.  dd.  representing 
income  of  which  33/.  lis.  lOd.  had 
accrued  prior  to  the  death  of  R.  E. 
Home. 

On  July  13,  1904,  R.  Wilson  took  out 
an  originating  summons  against  Edwin 
Henry  Home  and  the  executors  of  R,  E. 
Home  for  the  determination  of  the 
question  whether  R.  Wilson,  as  the  sole 
surviving  trustee  of  the  estate  of  Swithin 
Home,  ought  to  pay  or  allow  to  the  exe- 
cutors of  R.  E.  Home  the  sum  of 
182/.  68.  Sd.,  and  if  so  whether  out  of 
capital  or  income,  and  if  out  of  income 
whether  he  was  entitled  to  deduct  the 
sum  of  99/.  38.  4:d.  from  the  share  of 
Edwin  Henry  Home  in  accruing  income 
and  83/.  3«.  id.  from  the  share  of  the 
representatives  of  William  John  Home. 

Btckmore,  for  the  plaintiff. 

CoX'Sindair,  for  R.  E.  Home's  execu- 
tors.— The  amount  which  R.  E.  Home 
overpaid  to  his  brothers  and  underpaid  to 
himself  ought  now  to  be  made  good  to  his 


estate  out  of  income  accrued  and  accruing, 
and  his  executors  are  entitled  to  have  the 
account  adjusted  accordingly — Harria  v. 
Harris  (No.  2)  [l86l],*  Livesey  v.  Livessy 
[1827],*  and  Dibhs  v.  Chrsn  [l849].' 

Lampard,  for  E.  H.  Horne. — The  cases 
which  have  been  cited  on  the  other  side 
were  all  cases  in  which  the  payment  which 
it  was  sought  to  recover  hud  been  made  by 
mistake.  There  is  no  evidence  to  shew 
that  there  was  any  mistake  in  the  present 
case.  So  far  as  appears,  what  R.  E. 
Horne  did  was  done  by  intention.  He 
does  not  seem  ever  in  his  lifetime  to  have 
suggested  to  his  brothers  that  they  were 
being  overpaid.  Having  regard  to  the 
accounts  and  his  course  of  dealing,  he 
would  not  have  been  able  to  go  to  his  co- 
beneficiaries  and  say,  "  You  have  had  too 
much,  repay  me  the  surplus,"  nor  could  he 
have  repaid  himself;  and  of  course  his 
executors  can  be  in  no  better  position. 
He  made  the  payments  in  his  capacity  of 
trustee,  and  the  beneficiaries  were  entitled 
to  treat  the  money  they  received  as  their 
own.  After  the  length  of  time  which  has 
elapsed — sixteen  years— the  matter  ought 
only  to  be  dealt  with  on  strict  legal 
grounds— J?a//(vr(/  v.  Marsden  [i88o]  ^  and 
Ridgwayv.  Newsiead  [l86l].*  Whatever 
difficulty  has  arisen  has  been  caused  by 
R.  E.  Home's  own  laches ;  he  ought  to 
have  raised  the  question  of  overpayment 
at  the  time  if  there  was  anything  in  it. 
His  executors'  claim  must  fail. 

Cox- Sinclair y  in  reply. 

[Warrington,  J. — I  am  not  impressed 
by  the  suggestion  of  ladies  ;  but  would  it 
not  be  inequitable  now,  at  the  suit  of  a 
trustee  who  has  done  whatever  it  is  which 
has  been  wrong,  that  the  matter  should 
be  set  right  ?] 

The  inconvenience  to  beneficiaries  who 
have  to  refund  is  the  same  whether  it  is 
at  the  suit  of  a  beneficiary  who  is  also  a 
trustee  or  of  one  who  is  merely  a  bene- 
ficiary. 

Warrington,  J. — This  is  a  somewhat 
curious  case.     The  exact  point  which  I 

(1)  29Beav.  110. 

(2)  6  L.  J.  <0.s.)  Ch.  13  ;  3  Rubs.  287. 

(3)  11  Beav.  483. 

(4)  49  L.  J.  Oh.  614 ;  14  Ch.  D.  374. 

(5)  30  L.  J.  Ch.  889. 
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have  to  decide    does   not  seem    to    be 
oovered   by    authority.     [His    Lordship 
stated  the  facts  to  the  effect  set  out  above, 
and  continued :]  If  R.  E.  Home  had  not 
been  himself  a  trustee  as  well  as  a  bene- 
ficiary, the  case  would  be  plainly  covered 
by  authority,  and  it  would  now  be  the 
duty  of  the  plaintiff,  the  surviving  trustee 
of  the  will,  in  properly  administeiing  the 
trust  for  the  future,  to  equalise  the  pay- 
ments   which  have  been    made  out    of 
income.     That  proposition  is  established 
by  the  three  cases  which  have  been  re- 
ferred   to  on   behalf  of  R.   E.   Home's 
executors — HarrU  v.   Hwrris^   Dibbs  v. 
Goren^^  and  Limaey  v.  Livtaey.^    Those 
cases  put  the    point   clearly,  but  it  is 
especially  clearly  put  in  Dihhs  v.  Gortn^ 
But  in  the  present  case  we  have  the  fact 
that  the  person  who  is  seeking  re-adjust- 
ment is  himself  a  trustee.     It  seems  to 
me  that  this  fact  introduces  into  this  case 
an  element    of   an    essential    character 
^ich  was  absent  from  the  cases  to  which 
I  have  refen*ed.     When  a  trustee  comes 
to  the  Court  to  have  an  account  adjusted 
upon  the  ground  that  he,  being  alno  a 
beneficiary,  has  paid  himself  too  little,  it 
is  well  we  should  look  and    see    what 
is  or  may  be  the  effect  of  the  proposed 
adjustment    to    the    other   beneficiaries, 
and   particularly   with   reference  to  the 
great  inconvenience  that  may  be  caused 
to  them    if  the    claim    is  allowed   and 
the  income  has    to    be   impounded    to 
make  good  the  deficiency  to  the  trustee. 
Here    there    are     three   beneficiaries — 
Richard,  Edwin,  and   William.     Let  us 
assume  that  the  first  of  these  to  die  is 
Richard  the  trustee  himself.     Richai-d's 
executors  then  after  his  death  come  and 
say  to  William  and  Edwin,  "  You  have 
received  a  great  deal  more  income  than 
you  were  entitled  to ;  we  the  represen- 
tatives of  Richard,  who  has  paid  you  too 
much,  say  that   your  income   must   be 
stopped  until  his  estate  has  been  repaid 
what  has  been  overpaid  to   you."     This 
would  be  very  inconvenient  and  a  great 
aardship  to  the  other  legatees.    The  same 
difficulty  arises  when  the  claim  is  made  at 
the  instance  of  a  beneficiary,  but  in  that 
case  the  suitor  is  not  the  person  respon- 
sible for  what  has  been  done.     Here  the 
trustee  is  the  suitor,  and  he  was  respon- 


sible. Upon  what  principle  can  it  be 
said  the  trustee  is  entitled  to  recover  ?  I 
think  clearly  none  at  all,  because,  having 
regard  to  the  circumstances  and  mode  of 
payment,  it  is  plain  he  made  no  mistake  : 
he  seems  to  have  made  the  payments 
without  any  exact  reference  to  the  actual 
amount  of  the  income,  but  there  was  no 
mistake  of  fact.  He  clearly  could  not 
recover  at  law.  Can  he  recover  in  equity  ? 
Can  he  call  upon  the  other  beneficiaries 
to  repay  him  the  amount  which  he  has 
overpaid  to  them,  or  claim  the  right  to 
impound  their  accruing  income  till  he  has 
repaid  himself  1  I  think  he  has  no  such 
right.  Such  right  as  he  might  have  had 
in  the  character  of  a  beneficiary  is  ousted 
by  the  fact  that  he  is  himself  responsible 
for  the  payments  made.  I  say  here,  as 
was  said  in  Ridgway  v.  Newatead^^  that 
the  right  of  a  creditor  to  make  legatees 
refund  may  be  affected  by  the  course  of 
conduct  of  the  creditor,  and  that  not  only 
has  the  trustee  here  no  equity  to  entitle 
him  to  invite  the  Court  to  interfere,  but 
that,  having  regard  to  the  course  he 
adopted,  it  would  be  inequitable  now  for 
the  Court  to  give  effect  to  his  contention 
as  against  the  other  eeatuia  que  trusty  who 
wore  themselves  perfectly  innocent  and 
were  receiving  in  good  faith  what  was 
paid]  to  them,  believing  that  it  was  the 
amount  to  which  they  were  properly 
entitled. 

I  think  therefore  I  ought  to  declare 
that  the  trustee  of  the  estate  of  Swithin 
Home  ought  not  to  pay  or  allow  to  the 
executors  of  R.  E.  Home  the  sum  of 
182Z.  6tf.  Scf.,  being  the  amount  appearing 
by  the  accounts  to  have  been  overpaid.  I 
think  the  plaintiff  was  bound  to  come  to 
the  Court  to  determine  this  question, 
and  therefore,  following  my  usual  practice 
in  these  cases,  I  direct  that  the  costs  pi 
all  parties  as  between  solicitor  and  client 
shall  be  paid  out  of  the  estate. 


Solicitors— Walter  A.  Jenniogs,  for  plaintiff 
aod  E.  H.  Home;  J.  A.  Bartrum^for  R.  E. 
Home's  executors. 

IBeported  hy  Arthur  Ztporenoe,  E$q,^ 
Bwrriiter-at'IfLW, 
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^■"JJ^^'*^- 7  Bland's  Sbttlbmkht,  7n 
N      3        J   *** '  Blaot)  v.  Perkin. 

Marriage  SMrnnmi — Covenant  to  Settle 
A/ier-ctequired  Property —  Veeted  Rever- 
eumary  Intereet — ^' ShaU  become  entitled** 

A  marriage  eetUement  contained  a  cave- 
nant  that  all  property  to  which  ^  wife 
during  her  then  intended  coverture  '*  ehaU 
become  entitled  "  ehould  be  eeUled.  At  the 
date  of  her  marriage  the  wife  woe  entitled 
to  a  veeted  reversionary  interest  in  certain 
property  expectant  upon  the  death  of 
tenants  for  life  .—Held,  that  the  words 
^^ become  entiiled**  m^ant  entitled  '^m 
interest"  and  not  *^in  enjoyment^**  and 
that  even  if  the  reversionary  interest  in 
question  fell  into  possession  during  the 
coverture  it  would  not  become  subject  to  the 
trusts  of  the  settlemenL 

Under  the  will  of  her  grandfather, 
Philip  Cazenove,  who  died  on  January  20, 
1880,  the  plaintiff  Susanna  Haworth 
Bland  was,  at  the  date  of  her  marriage, 
entitled  in  reversion  expectant  on  the 
death  of  her  mother,  Emily  Frances  Peel, 
to  a  share  of  the  residuary  estate  of  the 
testator.  By  a  settlement  made  on  No- 
vember 9,  1865,  on  the  marriage  of  Emily 
Frances  Peel  with  Lawrence  Peel,  the 
plaintiff  was  also  entitled  on  the  death  of 
the  survivor  of  her  parents  to  certain 
funds  therein,  settled,  as  they  should 
appoint. 

By  a  deed  of  appointment  dated 
February  21,  1894,  Lawrence  Peel  and 
Emily  fiances  Peel  appointed  that  after 
the  death  of  the  survivor  of  them  the 
trustees  of  the  settlement  of  November  9, 
1865,  should  hold  certain  funds  in  trust 

'  the  plaintiff  and  her  sister  equally. 

By  a  settlement  dated  January  15, 
ig^5,  made  on  the  marriage  of  Oscar 
Bland  with  the  plaintiff,  a  sum 
of  lHyOOO/.  was  settled  by  the  husband 
rust  for  himself  for  life,  and  on 
his  del^^  ^or  his  wife  for  life,  without 
power  ofL^^^^<^^P&^^o^9  ^^^  after  the  death 
of  the  suiV^^or  for  the  children  equally. 
Thesettletil^Q^coi^^^^^c^i^  after-acquired 
property  cMps©  whereby  it  was  agreed 
and  declared^^At  except  as  thereinafter 
mentioned  **  M^ro^^rty  to  which  the  wife 


during  her  now  intended  coverture  shall 
become  entitled "  should,  as  soon  as  cir- 
cumstances permitted,  be  vested  in  the 
trustees  upon  trust,  as  to  any  annuity  or 
interest  determinable  on  the  wife's  death 
or  in  her  lifetime,  for  the  wife,  for  her  sole 
and  separate  use,  without  power  of  antici- 
pation during  coverture,  but  with  power 
of  sale  exercisable  by  the  trustees  with 
her  consent  in  writing,  and  as'  to 
other  property,  real  and  personal,  upon 
trust  that  the  trustees  should  sell  and 
convert  the  same,  provided  always  that 
the  trustees  should  not,  during  the  life  of 
the  husband  or  the  wife,  sell  or  convert 
into  money  any  real  or  personal  property 
of  a  reversionary  nature  without  the  con- 
sent in  writing  of  the  husband  and  the 
wife,  or  the  survivor  of  them. 

The  plaintiff's  parents,  Lawrence  Peel 
and  Emily  Frances  Peel,  were  still  living, 
and  the  plaintiff  was  desirous  of  dealing 
with  her  above-mentioned  interest  under 
the  will  of  her  grandfather,  and  also 
under  the  appointment.  The  question  was 
accordingly  raised  upon  an  originating 
summons  on  her  behalf  whether,  having 
regard  to  the  covenant  to  settle  after- 
acquired  property  contained  in  the  settle- 
ment of  January  15,  1895,  her  interest 
under  the  will  of  Philip  Cazenove  was 
now,  or  would  if  it  should  fall  into  pos- 
session during  the  present  coverture,  be 
bound  by  the  settlement.  A  similar 
question  was  also  asked  as  to  the  plaintiff's 
interest  under  the  deed  of  appointment 
of  1894.  The  defendants  were  the  trustees 
of  the  indenture  of  January  15,  1895. 

Leigh  Clare^  for  the  summons. — This 
lady  is  absolutely  entitled  to  all  the 
interest  which  she  had  at  the  date  of  her 
marriage  settlement  of  1895,  even  if  such 
interest  falls  into  possession  during  the 
coverture.  It  is  not,  therefore,  caught 
by  the  covenant,  which  only  applies  to 
property  to  which  she  ''  shall  become 
entitled."  The  words  are  strictly  words 
of  futurity.  The  question  comes  to  this  : 
whether  the  words  ''shall  become  en- 
titled "  mean  entitled  in  point  of  title  or  of 
enjoyment.  The  construction  of  words  such 
as  occur  here  has  come  before  the  Ck)urt 
in  many  cases — Wilton  v.  Cclvin  [1856],* 
(1)  26  L.  J.  Ch.  860 ;  3  Drew.  617. 
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Wiicox  ▼.  Smith  [l857],*  and  Pedder^a 
SMement  TruaU,  In  re  [l87o].'  A  case 
which  appears  somewhat  against  the  con- 
straction  contended  for  is  that  ofCHfiton's 
TruttSj  In  re  [l872].^  All  of  these  cases 
were  decided  before  the  Married  Women's 
Property  Act,  1882,  and  the  necessity,  or 
assumed  necessity,  of  excluding  the  hus- 
band influenced  the  decisions  in  them.  In 
the  present  case  the  provision  in  the  settle- 
ment as  to  reversionary  interests  not 
being  sold  except  with  the  consent  of  the 
husband  and  wife  assists  the  plaintiff's 
contention.  She  can,  therefore,  sell  or 
mortgage  her  interest  to  which  she  was 
entitled  at  the  date  of  the  marriage,  as 
the  covenant  to  settle  does  not  apply. 
Even  if  the  covenant  could  apply  to  these 
funds  on  their  falling  into  possession 
before  being  assigned  or  mortgaged  by 
the  plaintitt',  she  has  power  to  divert 
them  by  an  assignment  while  they  are 
still  reversionary.  To  hold  otherwise 
would  be  to  hold  that  they  are  now  un- 
assignable— that  is,  that  they  are  bound. 
K  H,  L,  Errington^  for  the  trustees  of 
the  settlement. — The  words  "  become  en- 
titled" indicate  a  change  of  interest,  and 
if  the  plaintiff  becomes  entitled  in  posses- 
sion during  the  coverture  the  property 
in  question  will  be  caught  by  the  cove- 
nant— Bhjthe  V.  OranvUle  [1842].'^ 

[Kekewich,  J. — Is  there  any  authority 
which  decides  that  you  may  have  the  two 
different  meanings  attached  to  such  words 
as  these  in  the  same  instrument — namely, 
"  entitled  either  in  interest  or  in  enjoy- 
ment")] 

There  appears  to  be  no  direct  decision. 
The  point  was  raised  in  Clinton^s  Trusts^ 
In  r«,^  but  was  not  expressly  decided 
by  the  Judge.  That  case,  however,  governs 
the  present,  and  the  words  '^  become 
entitled  "  must  be  held  to  mean  *'  entitled 
in  possession."  In  Archer  v,  Kelly  [l86o],^ 
Kindersley,  V.O.,  followed  the  decision 
in  Blythe  v.  Granville/'  although  he  did 
not  follow  all  the  reasoning  in  that  case. 

Leigh  Clares  in  reply. — In  ClirUon'a 
Trusts,     In    re,^    Wickens,    V.O.,    said 

(2)  26  L.  J.  Ch.  596 ;  4  Drew.  40. 

(3)  40  L.  J.  Ch.  77  ;  L.  R.  10  Eq.  685. 

(4)  41  L.  J.  Ch.  191  ;  L.  R.  13  Eq.  296. 
(6)  12  L.  J.  Ch.  82 ;  13  Sim.  190. 

(6)  29  L.  J.  Ch.  911  ;  1  Dr.  &  Sm.  300. 


that  the  words  could  not  imply  both 
the  meanings  which  he  there  gave  as 
the  second  and  third  alternatives.  The 
second  alternative  is  that  which  is  in 
question  here. 

Kkkbwigh,  J. — Notwithstanding  the 
period  of  upwards  of  thirty  years  which 
has  elapsed  since  the  decision  of  Yice- 
Chancellor  Wickens  in  Clinton*9  Trusts, 
In  re,^  and  notwithstanding  the  &ct  that 
during  that  period  these  covenants  have 
been  in  constant  use,  and  are  to  be  found 
in  various  forms  in  various  books,  and 
have  been  carefully  considered  by  con- 
veyancers, and  have  also  been  the  subject 
of  various  decisions  of  the  Courts,  I  think 
it  may  not  unfairly  be  stated  that  the 
remark  of  the  Vice-chancellor  in  that 
case,  that  the  law  was  'Mn  a  very  em- 
barrassing state,"  is  still  as  true  to-day  as 
it  was  then.  Probably  the  embarrassment 
arises  from  the  groat  variety  of  language, 
and  some  variety  in  the  circumstances  to 
be  found  in  the  marriage  settlements 
which  have  to  be  construed.  I  think 
also  one  is  bound  to  remember  that  fact 
to  which  my  attention  was  called  by  the 
counsel  for  the  plaintiff — that  in  the 
meantime  the  position  of  a  married  woman 
has  been  materially  changed  by  the  Legis- 
lature as  regards  her  property,  and  in 
consequence  the  position  of  her  husband 
has  also  been  affected.  That  must  be 
borne  in  mind  when  a  husband's  covenant 
has  to  be  considered,  as  distinguished 
from  the  form  of  covenant  which  has  been 
adopted  here. 

It  seems  to  me  there  is  a  certain 
point  which  has  been  fairly  well  settled. 
In  Blythe  v.  QranviUe/*  Vice-Chancellor 
Bhadwell  says  in  the  course  of  the  argu- 
ment that  the  words  *'  become  entitled  " 
mean  **  become  entitled  either  in  possession 
or  in  reversion."  Probably  something  to 
the  same  effect  might  be  found  in  .some 
of  the  other  judgments  which  have  been 
cited  to  me ;  and  I  take  it  that  there  is  no 
doubt  about  it  at  all,  and  if  these  words 
**  become  entitled  "  occur  in  a  covenant  of 
this  kind,  you  necessarily  refd  in  the 
words  "in  possession  or  in /reversion." 
notwithstanding  that  they  attb  not  writt' 
out  in  fact.  In  the  presenf/covenanti 
words  "  in  Po--ion  or,i^^V@,^gle 
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Bland*s  Settlement,  In  ee. 

to  be  read  in  after  *' become  entitled." 
These  words  are  words  of  futurity.  That 
is  as  clear  as  in  the  case  before  Yioe- 
Ohancellor  James  of  Pedden's  Settkntent 
•  TrtutSj  In  re,^  Nothing  to  which  the 
wife  was  entitled  at  the  date  of  the 
marriage  could  possibly  be  brought  in, 
and  therefore  I  confess  I  cannot  for 
a  moment  think  that  the  wife  can  be 
regarded  as  becoming  entitled  on  her 
coverture  in  a  different  way  or  in  a 
different  character  to  property  to  which 
she  was  entitled  in  possession  imme- 
diately before  the  solemnisation  of  the 
marriage.  The  Vice-chancellor,  in  his 
reasoning  in  the  case  of  Blyihe  y. 
GranmUSf^  seems  to  have  found  a  certain 
amount  of  futurity  in  the  marriage  itself 
which  Vice-Chancellor  Kindersley  did  not 
appreciate  in  Archer  v.  Kdlf/,^  and  which 
I  too  £Giil  to  appreciate.  We  are  dealing 
here  with  something  to  which  the  wife 
was  entitled  in  reversion  at  the  date  of 
the  marriage,  and  which  may  fall  into 
possession  during  the  coverture. 

Before  going  further,  it  is  important 
to  observe  that  there  is  a  provision  in  this 
very  agreement  concerning  the  duty  of 
the  trustees  as  regards  property  of  a  re- 
versionary nature  brought  into  settlement 
under  this  covenant.  Therefore,  quite 
apart  from  the  point  as  to  the  meaning 
of  the  words  "  become  entitled,"  the  parties 
do  contemplate  that  the  wife  may,  during 
the  coverture,  become  entitled  to  property 
in  reversion  which  would  be  bound. 

The  question  arises  in  this  way :   A 

lady  was  at  the  time  of  her  marriage 

entitled  to  property  in  reversion,  and  she 

is  still  so  entitled.     That  is  only  material 

upon  this   point,  that    the  property  to 

which  she  was  entitled  in  reversion  is 

clearly  not    covered    by  this  covenant, 

since  the  words  are  words  of  futurity. 

The  words  in   the  clause  dealing  with 

property  of   a   reversionary    nature    of 

cour^  do  not  apply  to  property  to  which 

she  i^en  was  entitled  in  reversion,  but 

only  tX  property  to  which  she    might 

become^ntitled  in  reversion  during  the 

'j^  oovertur^  It  may  be  that  during  the 

pjigoverture^he    will  become  entitled  in 

axKi'fsession  Ad  that  which  at  the  time  of 

iqoqI^I jparr]agel[he  was  entitled  in  reversion ; 

'  iastateS  on  behalf  of  the  trustees 


that  if  she  becomes  entitled  in  possession 
during  the  coverture,  then  that  property 
will  come  within  the  terms  of  the  covenant, 
and  should  be  settled.  In  order  to  effect 
that  I  must  hold  that ''  become  entitled  *' 
not  only  means  "become  entitled  in 
interest,"  but  also  means  "become  en- 
titled in  enjoyment.''  It  certainly  means 
become  entitled  in  interest,  if  1  am  right 
in  what  I  have  already  said,  and  it  is 
argued  that  it  also  means  "become 
entitled  in  enjoyment."  I  venture  to 
say  that  there  is  no  form  of  cove- 
nant in  married  settlements  framed 
in  that  way,  as  it  has  not  been  the 
practice  to  form  covenants  so  as  to  cover 
both  meanings.  The  very  point  came 
before  Vice-Uhancellor  Wickens  in  the 
case  of  ClintorCs  Trusts,  In  re,*  and  he 
puts  it  in  this  way :  "  The  expression 
'  become  entitled  to '  in  these  and  most 
covenants  of  the  sort  applies,  I  conceive, 
only  to  an  acquisition  of  interest  by  the 
wife,  and  this  may  mean  an  acquisition 
of  property  in  which  the  wife  had  no 
interest  at  the  time  of  marriage,  and  which 
vests  in  her  absolutely  during  the  cover- 
ture— or  an  acquisition  of  property  which 
she  was  entitled  to  in  remainder  at  the 
time  of  marriage,  and  which  vests  in 
possession  during  the  coverture — or  an 
acquisition  of  property  in  which  she  had 
no  interest  at  the  time  of  the  marriage, 
which  vests  in  her  by  way  of  future  title 
during  the  coverture,  but  does  not  vest  in 
possession  till  it  is  determined."  Then  he 
goes  on  to  say  that  there  could  be  no 
doubt  as  to  the  first  of  these  classes  being 
within  the  covenant,  and  continues : 
"  the  difficulty  arises  with  regard  to  the 
other  two  classes.  Both  of  them  cannot 
be  included  iu  such  a  covenant,  and  the 
question  is,  which  of  them  is,  prima  facie, 
to  be  considered  as  so  included."  He 
gives  no  reason,  but  expresses  his  judicial 
view  that  both  meanings  cannot  be  in- 
cluded ;  and  I  respectfully  agree  with  the 
Vice-Ohancellor  that  you  cannot  include 
both  in  the  words  "become  entitled" 
which  are  used  in  this  covenant.  No 
doubt  they  could  be  included  by  the  in- 
genuity of  conveyancers,  but  1  do  not 
think  they  ave  included  in  the  words 
which  we  have  here.  The  Vice-Chancellor 
asks  which  of  the  two  classes  is  prima  facie 
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to  be  included,  and  unfortanately  he  does 
not  answer  the  question  directly,  and 
counsel  have  not  been  able  to  furnish  me 
with  any  authority  which  gives  an  answer 
to  that  question.  I  therefore  have  to 
answer  the  question  so  far  as  I  can  without 
the  assistance  of  any  authority  directly  in 
point  upon  it,  although  the  authorities 
which  have  been  called  to  my  attention 
all  bear  more  or  less  upon  it.  To  my 
mind,  the  prima  facie  meaning  of  the 
words  is  ^*  entitled  in  interest "  and  not 
''in  enjoyment."  There  is  no  difficulty 
in  holding  that  they  mean  *'  entitled  in 
enjoyment"  where  the  context  requires 
such  a  conclusion,  or  where  even  that 
conclusion  is  more  consistent  with  all  the 
circumstances ;  but  here  I  have  to  consider 
whether  they  can  mean  both,  because 
certainly  they  mean  *' entitled  in  in- 
terest." The  Vice-Chancellor  says  you 
cannot  have  both  meanings  in  the  ab- 
sence of  express  words ;  and  as  I  am  of 
the  same  opinion,  it  follows  that  this  lady 
wDl  not  '* become  entitled"  to  the  property 
in  question  here,  within  the  meaning  of 
the  covenant,  although  it  may  fall  into 
possession  during  the  coverture.  That  is 
the  best  conclusion  I  can  come  to  upon 
this  covenant. 

That  being  so,  it  is  unnecessary  for  me 
to  decide  what  would  be  the  result  if  this 
interest  were  covered  by  the  covenant,  and 
whether  the  lady  could  defeat  the  trustees' 
title  by  making  an  assignment  before  the 
interest  fell  into  possession,  l^ith  regard 
to  that,  I  only  desire  to  say  that  the 
argument  of  plaintiff's  counsel  does  not 
commend  itself  to  me  and,  as  at  present 
advised,  seems  to  me  erroneous. 


Solicitors— W.  F.  Foster,  for  applicant  ; 
Upperton  k  Co.,  for  respondents. 

^Reported  by  G.  Macan,  Esq., 
BaTTister-at'Law, 
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Eepfiniie — Settlement  Estate  Duty — WiU 
— Legacy  of  Specific  Chaitets — Direction 
to  Pay  *  deaih  diUiee '  out  of  Specific  Fund 
— Exoneration  of  Specific  Chattels  — 
Finance  Act,  1896  (59  <fc  60  Vict,  c.  28), 
s.  19,  subs,  1. 

The  bequest  of  a  specific  fund  of  money 
upon  trust  ^^to  pay  thereout  .  ,  ,  the 
death  duties  payable  out  of  my  estate** 
throws  the  burden  of  the  payment  of 
setUem^ent  estate  duty,  payable  in  respect  of 
property  specifically  bequeathed,  upon  the 
specific  fund  in  exoneration  of  the  pro- 
perty specifically  bequeathed, 

Lewis,  In  re  ;  Lewis  v.  Smith  (69  L.  J. 
Ch.  406  ;  [1900]  2  Oh.  176),  distinguished ; 
Pimm,  In  re ;  Sharpe  v,  Hodgson  (73  L.  J. 
Ch.  627 ;  [1904]  2  Gh.  345),  applied. 

Summons. 

By  her  will  the  late  Ellen  Louisa  Cayley 
(inter  alia)  settled  certain  speciGc  chattels. 
And  the  testatrix  thereby  further  be- 
queathed a  specific  fund  of  money  to 
certain  trustees  **  upon  trust  to  pay  there- 
out my  funeral  and  testamentary  expenses 
and  debts  and  the  legacies  bequeathed  by 
this  my  will  and  the  death  duties  payable 
out  of  my  estate." 

A  question  having  arisen  as  to  whether 
the  settlement  estate  duty  payable  in 
respect  of  the  settled  chattels  was  payable, 
under  section  19,  sub-section  1  of  the 
Finance  Act,  1896,^  out  of  the  chattels 
themselves,  or  out  of  the  specific  fund  of 
money,  the  present  summons  for  its  deter- 
mination was  taken  out  by  the  trustees  of 
the  will. 

T.  A,  Nash,  for  the  summons. 

Ccldridge,  for  the  residuary  legatee. 
— The  settlement  estate  duty  is  payable 
out  of  the  settled  chattels.  This  is  the 
general  incidence  directed  by  section  19, 

(1)  Finance  Act,  1896,  s.  19,  sub-s.  1 :  "The 
settlement  estate  duty  leviable  in  respect  of  9 
legacy  or  other  personal  property  settled  by  th 
will  of  the  deceased  shall  (unless  the  will  o 
tains  an  express  provision  to  the  centra];^ 
payable  out  of  the  settled  legacy  or  ytj 


in  exoneration  of  the  rest 
estate." 
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sub-section  1  of  the  Finance  Act, 
1896,  and  there  is  no  "express  provision 
to  the  contrary "  to  be  found  in  the 
present  wil),  unless  it  be  shewn  that 
settlement  estate  duty  is  properly  included 
under  '*  death  duties.''  This  is  not  the 
case.  Settlement  estate  duty  has,  indeed, 
been  held  to  be  included  under  estate 
duty  in  Lever idge^  In  re  ;  Spain  v. 
Lejoindre  [l90l],*  and,  similarly,  it  has 
twice  been  decided  that  estate  duty  is 
included  under  "  testamentary  expenses" 
— Clemow,  In  re  ;  Yeo  v.  Clemow  [l900],^ 
and  Treasure,  In  re;  Wild  v.  Stanham 
[1900]  * ;  whilst  in  Pimm^  In  re  ;  Sharpe 
V.  Hodgson  [1904],^  it  was  held  that  both 
estate  duty  and  settlement  estate  duty 
were  involved  in  the  phrase  "  funeral  and 
testamentary  expenses  and  duties.''  So, 
too,  a  direction  to  pay  "  without  any 
deduction "  has  been  held  a  sufficient 
**  expre.s8  provision  to  the  contrary " — 
Maryon-  Wilson,  In  re  ;  Wilson  v.  Maryon- 
Wilson  [l9oo].^  On  the  other  hand,  in 
King,  In  re;  Travers  v.  Kelly  [l 904],"  it 
was  held  that  settlement  estate  duty  was 
not  a  "  testamentary  expense  " ;  whilst 
in  Lewis,  In  re;  Lewis  v.  Smith  [l90o],** 
it  was  decided  that  settlement  estate 
duty  is  not  even  included  under  so  large 
a  phrase  as  "  all  duties  payable  by  law." 
None  of  these  cases  is  exactly  in  point ; 
but  Lewis,  In  re;  Lewis  v.  Sviiih,^  is 
undoubtedly  the  nearest,  and  suggests 
that  *^  settlement  estate  duty,"  in  the 
present  case,  cannot  be  included  under 
the  words  "death  duties  payable  out  of 
my  estate." 

A»  Adams,  for  the  legatees  of  the  specific 
chattels. — The  duty  ought  to  be  paid  out 
of  the  specific  fund  of  money  specially 
appropriated  for  the  payment  {inter  alia) 
of  "death  duties."  Settlement  estate 
duty  is  properly  comprehended  under  that 
term— at  least  as  properly  as  under  the 
term  "  duties,"  which  was  the  word  used 
in  Pimm,  In  re  ;  Sharpe  v.  Hodgson.^  It 
[^  noticeable  that  the  expression  "  death 

(2)  71  L.  J.  Ch.  23  :  [1901]  2  Ch.  830. 

(3)  m  L.  J.  Ch.  r,22  ;  [1900]  2  Ch.  182. 
Ct'4)  G9  L.  J.  Ch.  751 ;  [1900]  2  Ch.  GJ8. 

^ov^  TA  L.  J.  Ch.  627,  628;  [1904]  2  Ch.  345, 


■^^■^^  :g  L.  J.  Ch.  310 

metstft^iftTL.  J.  Ch.  210 

i^..  J.  Ch.  406 


i? 


1900]  1  Ch.  565. 
1904]  1  Ch.  363. 
1900]  2  Ch.  176. 


duties"  is  actually  defiued  in  section  13, 
sub-section  3  of  the  Finance  Act,  1894 
(57  ik  58  Vict.  c.  30),  as  including  estate 
duty  for  the  purposes  of  that  Act. 
Estate  duty,  in  its  turn,  was  held  to  in- 
clude settlement  estate  duty  in  Leveridge^ 
In  re  ;  Spain  v.  Lejoindre,^  It  is  natural 
to  construe  "  death  duties "  in  a  similar 
sense  for  the  purposes  of  a  similar  Act. 

SwiMPEN    Eady,   J. — The  question    is 
whether  the  settlement  estate  duty  on 
the    settled    chattels  is  payable  out  of 
those  chattels,  or  out  of  the  specific  fund 
bequeathed  "  upon  trust  to  pay  thereout 
my   funeral  and   testamentary  expenses 
and  debts  and  the  legacies  bequeathed  by 
this  my  will  and  the  death  duties  payable 
out  of  my  estate."     Does  that  direction 
amount  to  "  an  express  provision  to  the 
contrary "  within   the  meaning  of  sec- 
tion 19,  sub- section    1   of    the   Finance 
Act,  1896  ?     Unless  it  does,  the  settled 
chattels  must  bear  the  duty  under  sec- 
tion   19,   sub-section    1.     On   the  other 
hand,  if  the  trust  amounts  to  "  an  express 
provision  to  the  contrary,"  efiect  must  be 
given  to  ib  under  the  sub-section.     I  am 
of  opinion  that  the  language    used    by 
the  testatrix  is  very  wide,  and  I  see  no 
reason  to  cut  it  down.     She  directs  that 
"  the  death   duties  payable  out  of  my 
estate"  shall  be  paid  out  of  a  certain 
specific   fund.     It  is  clear,  in  my  judg- 
ment, that  settlement  estate  duty  is  a 
"death   duty."     It  was  pointed  out  in 
argument  that  in  section  13,  sub  section  3 
of  the   Finance  Act,    1894,    where    the 
expression   "death    duties"    occurs,  the 
expression  is  defined  as  including  estate 
duty,  and  therefore  settlement  estate  duty. 
In  Lewis,  In  re ;  Lewis  v.  Smiih,^  there 
was    a     direction    to    pay    "all    duties 
payable  by  law  out  of  my  estate."    It  was 
contended  in  that  case  that  the  testatrix 
had  contrasted   duties  of  two  classes — 
namely,  duties  payable  "by  law"  out  of 
her  estate —that  is,  duties  payable    by 
reason  of  ^etith  simpliciter ',   and  duties 
payable   by  reason  of  something  else — 
that  is,  the  dispositions  she  had  made. 
Mr.  Justice  Kekewich  did  not  adopt  this 
construction ;  but  held  that  the  expression 
"  duties  payable  by  law  out  of  my  estate  " 
meapt   duties  thrown  on  the   residuary 
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estate.  I  am  not,  however,  embarrassed 
by  the  expression  "  by  law  "  in  the  present 
cose. 

In  the  recent  case  of  Pimm,  In  re; 
SJuurpe  V.  Uodgton^  the  testator,  after 
settling  certain  freeholds  directed  ''  my 
debts,  funeral  and  testamentary  expenses 
and  daties,''  to  be  paid  out  of  residue. 
Mr.  Justice  Farwell  says,  "  The  expres- 
sion *my  duties'  is  certainly  a  wide 
phrase,  and  I  can  see  no  ground  for 
restricting  its  generality.  I  think  it  is  a 
compendious  way  of  expressing  what  [the 
testator]  had  in  his  mind,  and  that  he 
meant  tosay,  'all  duties  to  which  my  estate 
is  liable  by  reason  of  any  of  the  disposi- 
tions I  have  made  in  my  will.'  I  can 
see  no  other  sensible  construction  of  this 
direction  in  the  residuary  clause  of  the 
will.  The  duties  are  payable  to  the 
revenue,  but  they  arise  under  the  pro- 
visions of  the  testator's  will,  and  in  this 
sense  are  the  testator's  duties.  .  .  .  The 
result  is  that  in  this  case  the  settlement 
estate  duty  as  well  as  the  estate  duty  are 
payable  out  of  the  general  residuary 
estate."  In  the  present  case  I  am  of 
opinion  that  the  expression  ''the  death 
duties  payable  out  of  my  estate  "  extends 
to  all  death  duties — that  is,  settlement 
estate  duty  as  well  as  estate  duty.  It  is 
a  convenient  and  compendious  expres- 
rion,  and  I  can  see  no  reason  to  restrict 
its  meaning.  The  duties  must  therefore 
be  borne  by  the  specific  fund. 


Solicitors  —  Wood,  Biggr  &  Nash,  agents  for 
W.  J.  3c  D.  Awdry,  Chippenham,  for  sum- 
mons and  for  residuary  legatee;  Bell, 
Brodrick  k.  Gray,  agents  for  Gray  &  Dods- 
worth,  York,  for  specific  legatees. 

\Tteporitd  hy  Joteph  E.  Morris^  Esq,^ 
Ba'^tter-at'Law, 
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Will — Conatruetion — GharitcMe  Bequest 
—  Bequest  of  Annuity  f<yt  Support  of 
NtUumal  Schooh— Trust  Deed—Gift  over 
if  Funds  NecnBaryfor  Carrying  on  Schools 
should  be  Raised  under  Povoers  of  any 
Act  of  Parliament — Perpetuity — Educa- 
tion Act,  1902  (2  Bdw.  7.  c.  42). 

A  testatrix,  who  died  in  1900,  hy  her 
wiU  dated  in  1891  bequeathed  to  her  trus- 
tees a  sum  sufficient  when  invested  to  pro- 
duce a  yearly  sum  of  20/.,  and  she  directed 
them  to  pay  such  yearly  sum  to  the  treasurer 
for  the  time  being  of  certain  National 
schools  80  long  as  they  should  be  carried  (m 
under  the  conditions  contained  in  a  deed 
of  trust  dated  in  1873  and  the  funds 
necessary  for  so  carrying  them  on  should 
be  supplied  by  voluntary  contributions,  and 
she  declared  that  the  bequest  should  not  take 
effect  but  should  be  nvM  and  void  in 
certain  events — inter  alia,  if  the  fwnds 
necessary  for  carrying  on  the  school  shotdd 
be  raised  under  powers  for  that  purpose 
contained  in  any  then  present  or  future 
Act  of  Parliament;  and  that  upon  the 
happening  of  such  event  the  payment  of 
the  yearly  sum  should  cease,  and  the  fund 
purchased  should  fall  into  her  residuary 
estate.  By  the  deed  of  1873  it  was  declared 
that  the  schools  should  be  conducted  accord- 
ing to  the  principles  and  designs  of  the 
National  Society.  Subject  to  certain  super- 
intendence by  the  principal'  offldaHng 
minister  of  the  parish,  the  control  and 
management  of  the  schools  and  premises 
and  the  funds  and  endowments  thereof 
were  vested  in  and  exercised  by  a  committee 
consisting  of  such  minister  and  certain 
other  persona,  being  communicants : — Held, 
first,  that  on  the  coming  into  operation  of 
the  Education  Actj  1902,  the  schools  ceased 
to  be  any  longer  carried  on  under  the 
conditions  contained  in  the  trust  deed  of 
1873 ;  and  secondly,  that,  as  regarded  the 
gift  over,  there  was  no  infringement  of 
the  rule  against  perpetuities^  for  ifie  Gourt 
ufas  entitled  to  look  at  the  will  in  order  to 
ascertain  whether  the  event  had  happened 
on  which  the  yearly  sum  was  to  cease  and 
determine;  that  on  the  coming  irUo  opercttion 
of  the  Act  of  1902  the  event  contemplated  )OqIc 
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by  the  testcUinx  had  happened;  and  that 
therefore  the  fund  producing  the  yearly 
sum  fell  into  the  residue, 

Randell,  In  re;  Randell  v.  Dixon  (57 
L.  J.  Ch.  899 ;  38  Oh.  D.  213),  foUowed. 

Originating  summons  taken  out  by  the 
trustee  of  the  will  of  the  late  Mrs.  Isabella 
Dorothea  Blunt  for  the  determination  of 
the  question  whether,  upon  the  coming 
into  operation  of  Fart  III.  of  the  Educa- 
tion Act,  1902,  with  reference  to  the 
Bicknor  and  Hucking  National  Schools 
mentioned  in  the  will,  the  stock  pro- 
ducing a  yearly  sum  of  201,  invested 
under  the  provisions  of  the  will  fell  into 
and  formed  part  of  the  residuary  estate 
of  the  testatrix,  and  how  the  capital  and 
income  thereof  ought  to  be  applied  or 
dealt  with. 

The  testatrix,  by  her  will  dated 
August  10,  1891,  after  appointing  the 
plaintiff  and  other  persons  trustees  thereof, 
bequeathed  such  a  sum  as  when  invested 
in  the  purchase  of  certain  stocks  would 
produce  a  clear  income  or  yearly  sum  of 
20Z.  And  she  directed  her  trustees  to 
pay  such  income  or  yearly  sum  to  the 
treasurer  for  the  time  being  of  the  Bicknor 
and  Hucking  National  Schools  for  the 
support  of  the  said  schools  *'  so  long  as 
they  shall  be  carried  on  under  the  con- 
ditions contained  in  the  Deed  of  Trust 
of  the  said  Schools  dated  18th  June, 
1873,  and  the  funds  necessary  for  so 
carrying  them  on  shall  be  supplied  by 
voluntary  contributions";  but  she  de- 
clared that  the  bequest  should  not  take 
effect  but  should  be  null  and  void  if  any 
of  the  three  following  events  should 
happen  in  her  lifetime — namely,  "  (1)  If  a 
School  Board  for  the  Parishes  of  Bicknor 
and  Hucking  shall  be  formed  or  (2)  if  the 
funds  necessary  for  carrying  on  the  said 
Schools  shall  be  raised  under  powers  for 
that  purpose  contained  in  any  present  or 
future  Act  or  Acts  of  Parliament  or 
(3)  if  a  trust  shall  be  created  and  a  suffi- 
cient fund  shall  be  set  apart  for  the  pur- 
pose of  carrying  on  the  said  Schools 
under  the  conditions  of  the  aforesaid  Deed 
of  Trust."  And  the  testatrix  further 
declared  that  if  either  of  the  two  first 
mentioned  events  should  happen  after 
her   death)    then    immediately    on    the 


happening  of  such  one  of  these  events 
as  should  first  happen  the  payment  of 
the  income  or  yearly  sum  to  the  treasurer 
aforesaid  under  the  aforesaid  direction  in 
that  behalf  should  cease  and  determine, 
and  the  fund  purchased  to  produce  the 
same  should  fall  into  and  form  part  of  her 
residuary  estate. 

The  testatrix,  after  making  various 
other  pecuniary  bequests,  devised  and 
bequeathed  her  residuary  real  and  per- 
sonal estate  to  her  nephew,  £.  E.  Green, 
absolutely. 

The  testatrix  died  on  April  3,  1900, 
and  her  will  was  duly  proved  by  the 
plaintiff  alone,  liberty  being  reserved  to 
the  other  trustees  to  come  in  and  prove, 
which  they  had  not  done. 

By  the  deed  of  trust  of  June  18,  1873, 
which  was  in  the  form  adopted  by  the 
National  Society  for  Promoting  the  Edu- 
cation of  the  Poor  in  the  Principles  of 
the  Established  Ohurch,  it  was  declared 
'*that  such  school  shall  always  be  in 
union  with  and  conducted  according  to 
the  principles  and  in  furtherance  of  the 
ends  and  designs  of  the  National  Society 
for  Promoting  the  Education  of  the  Poor 
in  the  Principles  of  the  Established  Ohurch 
throughout  England  and  Wales  and  sub- 
ject to  and  in  conformity  with  the  declara- 
tion aforesaid  such  school  and  premises 
and  the  funds  and  endowments  thereof 
in  respect  whereof  no  other  disposition 
shall  be  made  by  the  donor  shall  be 
controlled  and  managed  in  manner  fol- 
lowing that  is  to  say:  the  principal 
officiating  minister  for  the  time  being  of 
the  said  psirish  of  Bicknor  shall  have  the 
superintendence  of  the  religious  and  moral 
instruction  of  all  the  scholars  attending 
such  school  subject  to  the  provisions 
hereinafter  contained  and  may  use  or 
direct  the  premises  to  be  used  for  the 
purposes  of  a  Sunday  School  under  his 
exclusive  control  and  management.  But 
in  all  other  respects  the  control  and  man- 
agement of  such  school  and  premises  and 
of  the  funds  and  endowments  thereof  and 
the  selection  appointment  and  dismissal 
of  the  schoolmaster  and  schoolmistress 
and  their  assistants  (except  when  under 
the  provisions  hereinafter  mentioned  the 
dismissal  of  any  master  mistress  or  assist- 
ant shall  be  awarded  by  tha-^ishop 
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the  Diooeee  or  the  arbitrators  as  the  case 
may  be)  shall  be  vested  in  and  exercised 
by  a  committee  consisting  of  the  principal 
officiating  minister  for  the  time  being  of 
the  said  parish  his  Hcensed  curate  or 
curates  if  the  minister  shall  appoint  him 
or  them  to  be  a  member  or  members  of 
the  said  committee  such  of  the  church- 
wardens for  the  time  being  of  the  said 
parish  of  Bicknor  and  of  the  ancient 
chapelry  of  Hucking  as  shall  be  com- 
municants of  the  Church  of  England  and 
'  of  six  other  persons  of  whom  the  following 
shall  be  first  appointed  that  is  to  say  : 
Edward  Leigh  Pemberton  of  Wrinstead 
Court  in  the  county  of  Kent  Esq.  M.P. 
and  the  Bev.  Alfred  Morden  Bennett 
Vicar  of  Saint  Peters  Bournemouth  in 
the  county  of  Hants  such  other  persons 
continuing  to  be  contributors  in  every 
year  to  the  amount  of  208,  each  at  least 
to  the  funds  of  the  said  schools  and  to  be 
communicants  of  the  Church  of  England 
as  by  law  established  and  either  to  have 
a  beneficial  interest  to  the  extent  of  a  life 
estate  at  least  in  real  property  situated  in 
the  said  parish  of  Bicknor  or  to  be  resident 
therein  or  in  a  parish  or  ecclesiastical  dis- 
trict adjoining  thereto.  And  any  vacancy 
which  shall  occur  in  the  number  of  the 
said  other  persons  by  death  resignation 
incapacity  or  otherwise  shall  be  filled  up 
by  the  election  of  a  person  or  persons 
qualified  as  aforesaid  who  shall  be  elected 
by  the  majority  of  votes  of  such  of  the 
contributors  during  the  year  current  at 
the  time  of  the  election  to  the  amount  of 
10.9.  each  at  the  least  to  the  funds  of  the 
said  school  being  members  of  the  said 
Church  of  Engird  and  qualified  as  the 
persons  to  be  elected  by  residence  or  estate 
as  shall  be  present  at  the  meeting  duly 
convened  for  the  purpose  of  the  election 
or  not  being  present  thereat  shall  vote 
by  any  paper  sent  on  or  before  the  day 
of  such  meeting  to  the  chairman  thereof 
and  signed  by  any  contributor  wherein 
shall  be  named  the  person  or  persons 
whom  such  contributor  shall  desire  to 
elect  and  every  contributor  qualified  to 
vote  shall  be  entitled  at  every  such 
election  to  give  one  vote  in  respect  of 
each  such  sum  of  lOf.  but  no  person  shall 
be  entitled  to  give  more  than  6  votes  in 
respect  of  any  sum  so  contributed.    Pro- 


vided that  no  appointment  to  serve  the 
office  of  churchwarden  nor  any  election 
as  aforesaid  shall  give  or  vest  any  right 
to  or  in  any  lay  person  to  serve  upon  the 
committee  or  anywise  interfere  with  the 
management  of  the  school  and  the  funds 
and  endowments  thereof  until  after  he 
shall  have  in  the  presence  of  the  chairman 
at  a  meeting  of  the  committee  made  and 
signed  in  a  book  to  be  kept  at  the  said 
school  a  declaration  in  the  manner  and 
form  following,  that  is  to  say, '  I,  A.  B.  do 
solemnly  and  sincerely  declare  that  I  am 
and  have  been  for  three  years  last  past  a 
communicant  of  the  Church  of  England.' 
Provided  also  that  no  vacancy  during  any 
current  year  shall  prevent  the  other  mem- 
bers of  committee  from  acting  until  the 
vacancy  shall  be  filled  up.  And  it  is 
further  declared  that  all  the  provisions 
of  the  Elementary  Education  Act  1870 
which  constitute  a  public  elementaiy 
school  shall  apply  to  the  school  to  be  con- 
stituted under  this  deed  Provided  that 
if  the  committee  of  management  herein 
described  pass  a  resolution  at  a  meeting 
composed  of  a  majority  of  the  managers 
for  the  time  being  to  repay  any  grant 
made  in  aid  of  the  establishment  of  the 
said  school  out  of  the  Parliamentary  grant 
for  Education  and  if  the  said  committee 
shall  accordingly  repay  that  amount  to 
the  Lords  Commissioners  of  the  Treasury 
for  the  time  being  the  aforesaid  declara- 
tion whereby  this  school  shall  be  a  public 
elementary  school  within  the  meaning 
of  the  Elementary  Education  Act  1870 
shall  forthwith  become  void  and  of  no 
effect " 

In  November,  1900,  800Z.  Midland 
2^  per  cent,  debenture  stock  was  pur- 
chased in  the  name  of  the  plaintiff  to  meet 
the  sum  of  20/.  per  annum  for  the  schools, 
and  under  a  direction  signed  by  him  the 
dividends  were  paid  every  half-year  to  the 
account  of  the  treasurer  of  the  Bicknor 
and  Hucking  Schools. 

On  January  8,  1904,  the  Board  of 
Education  made  a  final  order  under  sec- 
tion 11  of  the  Education  Act,  1902— 
first,  that  the  appointment  of  foundation 
managers  of  each  of  the  schools  specified 
in  the  second  schedule  thereto  (which  in- 
cluded the  present  schools)  should  be  made 
in  accordance  with  the  provisions  specified  r^r^]r> 
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in  the  first  schedde  thereto  ;  and 
secondly,  that  the  order  should  take  effect 
from  the  date  thereof  as  a  final  order  for 
the  purposes  of  section  1 1  of  the  Act. 

•  The  first  schedule  to  the  order  was  as 
follows : 

"1.  The  provisions  contained  in  the 
First  Schedule  of  the  interim  Order 
already  made  in  the  matter  of  the  school 
shall  continue  in  force  for  one  year  from 
the  appointed  day  on  which  Part  III.  of 
the  said  Act  came  into  operation  in  the 
area  in  which  the  school  is  situated. 

'^  2.  On  and  after  the  expiration  of  the 
said  period  the  Foundation  Managers  shall 
(subject  as  hereinafter  provided)  consist 
of  one  Ex  officio  Manager  and  three 
representative  Managers. 

'^  3.  The  Ex  officio  Manager  shall  be 
the  person  who  is  the  Principal  Officiating 
Minister  of  the  ecclesiastical  parish  or 
district  within  which  the  school  is  for  the 
time  being  situated.  If  the  said  Minister 
refuses  to  act,  or  is  absent  from  all  meet- 
ings of  the  Managers  during  a  period  of 
siz  months,  the  Archdeacon  of  the  Arch- 
deaconry within  which  the  school  is 
situated  may  from  time  to  time  appoint 
sohie  person  to  act  as  his  substitute  for  a 
period  not  exceeding  the  current  triennial 
period,  and  so  in  respect  of  each  sub- 
sequent triennial  period,  provided  that 
if  the  Minister  in  whose  place  the  sub- 
stitute is  appointed  vacates  the  office  of 
Minister,  his  successor  shall  forthwith  be 
Ex  officio  Manager  in  place  of  the  said 
substitute. 

**  4.  The  representative  Managers  shall 
be  qualified  persons  elected  by  qualified 
subscribers  to  the  funds  of  the  school  at  a 
meeting  to  be  held  triennially  for  that 
purpose.  Their  term  of  office  shall  be 
three  yeais,  but  they  shall  remain  in  office 
till  their  successors  are  elected  or  other- 
wise appointed,  and  shall  be  eligible  for 
re-election  or  re-appointment. 

*'  If  at  the  date  of  any  meeting  for  the 
election  of  representative  Managers  there 
are  less  than  eight  qualified  subscribers, 
or  if  the  qualified  subscribers  &il  to  elect, 
the  right  of  the  qualified  subscribers  shall, 
for  that  turn,  be  exercised  by  the  persons 
who  are  at  the  time  the  Foundation 
Managers  of  the  school. 

'^5.    'Qualified    persons'    shall    mean 


persons  residing  in  or  near  the  said  eccle- 
siastical parish  or  district,  or  having  a 
beneficial  interest  to  the  extent  of  a  life 
estate  at  the  least  in  real  property  situated 
in  the  said  parish  or  district,  and  in  each 
case  being  and  continuing  to  be  bona  fide 
members  of  the  Church  of  England,  and 
no  person  who  is  required  to  possess  these 
qualifications  shall  be  entitled  to  act  ajs  a 
Foundation  Manager  until  he  has  signed 
a  declaration  that  he  is  a  member  of  the 
Church  of  England. 

'*  6.  '  Qualified  subscribers '  shall  mean : 
(a)  Persons  who    have  voluntarily 
contributed  a  sum  of  not  less 
than  two  shillings  and  sixpence 
to  the  funds  of  the  school  in  each 
of  the  three  last  preceding  school 
years;  or 
(5)  Persons  who   have  voluntarily 
contributed  to  the  funds  of  the 
school  not  less  than  five  pounds 
in  one  sum  ;  or 
(c)  Societies  or  other  bodies  who 
have  voluntarily  contributed  to 
the  funds  of  the  school  not  less 
than  ten  pounds  in  one  sum. 
"  7.  The    Foundation   Managers  shall 
keep  a  list  (corrected   up    to   date)  of 
qualified  subscribers,  and  this  list  shall  be 
open  to    inspection    by  all  persons  in- 
terested.    No  person  as  respects  his  right 
to  vote  shall  be  regarded  as  a  qualified 
subscriber  unless  his  name  is  included  in 
the  said  list. 

"  8.  It  shall  be  the  duty  of  the  Founda- 
tion Managers,  by  public  notice  given  a 
sufficient  time,  being  not  less  than  twenty- 
one  days,  before  the  expiration  of  the 
term  of  office  of  the  First  Foundation 
Managers  appointed  under  the  said  interim 
Order,  and  afterwards,  before  the  end  of 
each  triennial  period,  to  call  a  meeting  of 
subscribers  for  the  purpose  of  electing 
Foundation  Managers.  Each  subscriber 
shall  have  one  vote  only  in  respect  of  each 
vacancy. 

"Subscribers  may  give  their  votes  either 
personally  at  the  meeting  or  by  writing 
delivered  before  the  commencement  of  the 
meeting  to  the  person  named  for  that 
purpose  by  the  Foundation  Managers  in 
the  notice  convening  the  meeting. 

**  Any  Society  or  body  may  exercise  its 
power  of  voting  through  its  Secp^ry  or  j 
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some  other  person  authorised  by  it  in 
writing  for  that  purpose. 

"The  Foundation  Managers  shall  choose 
one  of  their  number  to  act  as  Chairman  at 
the  meeting  for  the  election.  In  case  of 
an  equal  division  of  votes  the  Chairman, 
if  he  is  a  qualified  subscriber,  shall  have  a 
second  or  casting  vote.  It  shall  be  the 
duty  of  the  Chairman  before  the  close  of 
the  meeting  to  declare  the  result  of  the 
election. 

"The  names  of  persons  elected  or 
appointed  to  be  Foundation  Managers 
shall  be  communicated  to  the  Clerk  of  the 
Local  Education  Authority  by  the  Founda- 
tion Managers. 

"  9.  If  the  Local  Education  Authority, 
under  the  provisions  of  Section  6  (3)  (6) 
of  the  Education  Act,  1902,  have  increased 
or  at  any  time  shall  increase  the  total 
number  of  Managers,  the  additional 
number  of  Foundation  Managers  required 
shall  be  provided  by  the  co-optation  from 
time  to  time  by  the  Foundation  Managers 
of  a  sufficient  number  of  qualified  persons, 
who  shall  hold  office  for  the  same  term 
and  subject  to  the  same  conditions  as  if 
they  were  representative  Managers. 

"10.  If  any  casual  vacancy  occurs 
among  the  representative  Managers  or 
the  Managers  co-opted  under  Clause  9 
hereof,  it  shall  be  filled  by  the  appoint- 
ment by  the  remaining  Foundation 
Managers  of  some  other  qualified  person 
to  hd[d  office  for  the  remainder  of  the 
term. 

"11.  Any  Foundation  Manager  (other 
than  a  Manager  Ex  officio)  who  ceases  to 
be  qualified  as  aforesaid,  or  who  is  absent 
fix)m  all  meetings  of  the  Managers  during 
a  period  of  one  year,  or  who  is  adjudicated 
a  bankrupt,  or  who  is  incapacitated  from 
acting,  or  who  sends  to  the  Foundation 
Managers  his  written  resignation  shall 
thereupon  cease  to  be  a  Foundation 
Manager. 

"  12.  If  for  any  reason  there  is  a  failure 
to  hold  any  election  required  by  this 
Order,  or  make  any  appointment  (by  way 
of  co-optation  or  otherwise)  so  required, 
any  person  interested  may  apply  to  the 
Board  of  Education,  and  the  Board  of 
Education  may  by  Order  give  such  direc- 
tions as  are  necessary  for  the  purpose  of 
holding  the  election  or  making  the  appoint- 


ment, and  any  election  held  or  appoint- 
ment made  under  such  directions  shall  be 
as  valid  as  if  it  had  been  held  or  made  in 
pursuance  of  this  Order. 

'^  13.  Any  dispute  (except  a  dispute  on 
the  question  whether  any  person  is  or  is 
not  a  bona  fide  member  of  the  Church  of 
England)  arising  out  of  or  in  relation  to 
the  election,  appointment,  or  qualifica- 
tions of  Foundation  Managers  or  the 
qualifications  of  subscribers,  shall  be 
referred  to  and  determined  by  the  Board 
of  Education. 

"  Until  the  contrary  is  proved  Founda- 
tion Managers  shall  be  deemed  to  have 
been  duly  elected  or  appointed. 

"14.  The  Interpretation  Act,  1889, 
applies  for  the  purpose  of  the  interpreta- 
tion of  this  Order  as  it  applies  for  the 
purpose  of  the  interpretation  of  an  Act  of 
Parliament.'' 

Voluntary  subscriptions  to  the  Bicknor 
and  Hucking  National  Schools  during  the 
four  years  which  had  elapsed  since  the 
death  of  the  testatrix,  other  than  the 
annual  sum  of  20Z.  bequeathed  by  hei^, 
had  been  given  to  the  amounts  following  : 
For  the  year  ending  April  30,  1901, 
39^.  16^.;  for  the  year  ending  April  30, 
1902,  ZOl  5«.  4^(2.;  and  for  the  year 
ending  April  30,  1903,  19^.  If.  M.  The 
amount  of  the  subscriptions  for  the  year 
ending  April  30,  1904,  did  not  appear. 

Owing  to  the  passing  of  the  Education 
Act,  1902,  the  question  had  arisen  whe- 
ther the  annuity  ought  still  to  be  paid 
towards  the  support  of  the  schools,  and 
the  plaintiff  took  out  the  present  summons 
for  the  determination  of  the  question. 

G,  B,  RaMeigk,  for  the  summons. 

0.  Leigh  Clare,  for  the  managers  of  the 
schools  and  for  the  Kent  County  Council. 
— The  gift  over  has  not  taken  effect. 

[BucKLET,  J.,  referred  to  section  6, 
sub-section  2  of  the  Education  Act, 
1902.] 

At  the  date  of  the  will  the  schools  were 
being  carried  on  with  funds  arising  partly 
from  voluntary  subscriptions  and  partly 
from  the  Government  grant.  Since  the 
coming  into  operation  of  the  Act  of  1902 
there  has  been  no  substantial  change  in 
the  way  in  which  the  schools  have  been 
carried  on.      By  section   11  of  the-Act         t 
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provision  is  made  for  the  appointment  of 
foundation  managers.  By  section  13 
nothing  in  the  Act  is  to  affect  any  endow- 
ment, or  the  discretion  of  the  trustees  in 
respect  thereof.  By  section  17  provision 
is  made  for  the  maintenance  of  the  schools 
by  the  local  education  authority.  Sec- 
tion 18  merely  deals  with  the  manner  in 
which  the  money  to  meet  the  expenses  of 
maintaining  the  schools  is  to  be  nused. 
The  school  buildings  remain  the  property 
of  the  trustees,  and  the  managers  are 
still  responsible  for  their  maintenance 
and  repair.  This  will  involve  an  expen- 
diture which  in  most  cases  will  have  to 
be  met  by  voluntary  subscriptions.  It 
must  be  assumed  that  the  testatrix  did 
not  intend  that  the  schools  should  lose 
the  endowment  if  they  received  additional 
assistance. 

Further,  under  the  provisions  of  the 
will  the  gift  over  is  to  take  effect  on  the 
happening  of  a  future  event  which  need 
not  necessarily  occur  within  perpetuity 
limits,  and  is  therefore  void — Bowen^  In 
re  ;  Lhyd  PhiUipa  v.  Davis  [1893].^  The 
gift  over  having  therefore  £a.iled,  the 
schools  take  absolutely.  Beardy  In  re; 
BuUin  V.  Hcvrria  [1904],^  was  a  case  very 
similar  to  the  present.  There  it  was  held, 
on  the  construction  of  the  will  and  the 
Act,  that  a  gift  over  on  the  schools 
ceasing  to  be  supported  by  voluntary 
contributions  had  not  taken  effect. 

Eandellylnre  ;  RandeUv,  Dixon  [isss],' 
does  not  apply. 

F,  G.  Champemoumey  for  the  residuary 
legatee,  was  not  called  upon  to  argue. 

Buckley,  J. — I  think  the  very  event 
has  happened  on  which  the  testatrix  has 
said  that  the  gift  of  the  annuity  is  to 
cease  and  determine.  She  gave  a  certain 
sum  of  money  to  trustees  upon  trust  "  to 
pay  such  income  or  yearly  sum  to  the 
treasurer  for  the  time  being  of  the 
Bicknor  and  Hucking  National  Schools 
for  the  support  of  the  said  schools  so 
long  as  they  shall  be  carried  on  under 
the  conditions  contained  in  the  deed  of 
trust  of  the  said  schools  dated  June  18, 
1873,    and    the  funds   necessary  for  so 

(1)  62  L.  J.  Ch.  681 ;  [1893]  2  Ch.  491. 

(2)  73  L.  J..Ch.  176 ;  [1904]  1  Ch.  270. 

(3)  67  L.  J.  Ch.  899 ;  38  Ch.  D.  213. 


carrying  them  on  shall  be  supplied  by 
voluntary  contributions."  The  deed  of 
1873  contained  provisions  that  the  school 
and  endowments  should  be  controlled 
and  managed  by  the  principal  officiating 
minister  for  the  time  biaing  of  the 
parish  of  Bicknor;  that  there  should 
be  a  committee  consisting  of  the  principal 
officiating  minister  for  the  time  being  of 
the  said  parish,  his  licensed  curate  or 
curates,  if  appointed,by  the  minister,  such 
of  the  churchwardens  for  the  time  being 
of  the  said  parish  of  Bicknor  and  of  the 
ancient  chapelry  of  Hucking  as  should  be 
communicants  of  the  Church  of  England, 
and  six  other  persons  who  were  each  to 
contribute  20^.  a  year  at  least  to  the 
funds  of  the  schools  and  were  to  be  com- 
municants of  the  Church  of  England  and 
have  a  beneficial  interest  in  real  estate  in 
the  parish  of  Bicknor  or  be  residents 
therein.  The  deed  contained  a  number 
of  other  provisions  constituting  qualifica- 
tions of  persons  who  should  have  control 
of  the  school.  The  result  of  the  Educa- 
tion Act,  1902,  is  that  that  body  is  dis- 
placed. Are  the  schools  carried  on 
under  the  conditions  contained  in  the 
trust  deed?  It  is  plain  that  they  are 
not.  Under  the  clause  of  the  will  which 
I  have  read  the  annuity  has  come  to  an 
end. 

Then  the  testatrix  goes  on  to  declare 
that  the  bequests  should  be  null  and  void 
if  any  of  three  events  should  happen  in 
her  lifetime — first,  if  a  school  board  for  the 
parishes  of  Bicknor  and  Hucking  should 
be  formed ;  secondly,  if  the  funds  neces- 
sary for  carrying  on  the  schools  should  be 
raised  under  powers  contained  in  any  Act 
of  Parliament;   or  thirdly,  if   sufficient 
funds  should  be  set  apart  to  carry  on  the 
schools  under  the  conditions  of  the  trust 
deed ;  and  she  declared  that  if  either  of 
the  two    first-mentioned    events   should 
happen  after  her  death  then  the  payment 
of  the  annuity  was  to  cease  and  deter- 
mine, and  the  fund  purchased  to  produce 
this  sum  was  to  fall  into  and  form  part  of 
her  residuary  estate.     It  was  said  on  the 
authority  of  Bowen^  In  re,^  that  such  a 
gift  over  was  void,  because  it  came  within 
the  rule  against  perpetuities — that  you 
cannot  have  a  gift  over  which  does  not 
take  effect  within  the  prescribed^eriod  of  ^ 
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'  a  life  or  lives  in  being  and  twenty-one 
years  afterwards.  That  principle  is  quite 
firmly  established,  but  it  does  not  apply 
to  this  ca^e.  There  is  here  no  necessity  to 
resort  to  the  gift  over.  The  gift  over  is 
a  direction  that  the  fund  should  fall 
into  the  residuary  estate,  and  that  is 
where  it  would  go  by  law  if  the  gift 
feSled,  Therefore  I  have  only  to  look  at 
the  will  to  ascertain  whether  the  event 
has  happened  on  which  the  annuity  was 
to  cease  and  determine.  Has  the  event 
happened  on  which  it  was  to  cease  1  If 
so,  the  fund  by  law  goes  into  the  residue, 
and  there  is  no  necessity  to  resort  to  the 
gift  over  ;  the  gift  having  failed,  the  law 
takes  the  fund  into  the  residue.  As  Mr. 
Justice  North  said  in  RandeU^  In  r«,'  '*  If 
she  (that  is,  the  testatrix)  had  said  that 
it  would  fall  into  and  form  part  of  her 
residuary  personal  estate,  she  would 
simply  have  been  saying  what  the  law 
is;  and  saying  that  it  shall  do  so  is 
simply  saying  what  the  law  would  do 
without  such  a  statement.  In  my  opinion 
a  direction  that  in  a  particular  event  a 
fund  shall  go  in  the  way  in  which  the 
law  Would  make  it  go  in  the  absence 
of  such  a  direction,  cannot  be  said  to  be 
an  invalid  gift,  or  contrary  to  the  policy 
of  the  law.''  It  results  from  this  that  I 
am  also  entitled  to  read  the  conditions  in 
the  defeasance  clauses  o£  the  will  and  see 
whether  they  have  taken  effect.  One  of 
them  is  that  the  bequest  of  the  annuity 
shall  be  null  and  void  if  the  funds  neces- 
sary to  carry  on  the  school  shall  be  raised 
under  any  Act  of  Parliament.  That  is 
satisfied  to  a  certain  extent,  for  the  funds 
are  now  provided  under  the  Education 
Act,  1902.  I  am  therefore  of  opinion 
that  the  gift  of  the  annuity  has  ceased  to 
take  effect,  and  that  the  fund  has  fallen 
into  the  residue. 


Solicitors— Wigan.  Champernowne  &  Prescott, 
for  all  parties. 

[Reported  hy  W,  Iviniey  Cook,  Esq., 
BarrUter-at'Law. 


N  EaDY,  J. ') 

.904.  [ 
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SwiNFBN  Eady,  J. 

1904. 
Aug.  10. 

Landlord  and  Tenant — DUtresi — Lease 
— Asaignmeni — Reversionary  Term — In- 
Urease  Termini — Merger — Landlord  and 
Tenant  Act,  1730  (4  Geo.  2.  c.  28),  s,  5— 
Conveyancing  and  Law  of  Property  Act, 
1881  (44  d:  45  VicL  c.  41),  s.  44. 

A  svh'leasefor  a  period  oo-eostensive  toiih, 
or  longer  than,  the  mb-lessor^s  term  operates 
as  an  assignment^  cmd  the  sub-lessor  oannot 
distrain  for  rent  in  arrear, 

Parmenter  v,  Webber  (8  Taunt.  593  ; 
2  Moore,  656)  and  Freece  v.  Corrie  (6  L.  J. 
(O.S.)  C.P.  205;  6  Bing.  2i) /(dloioed. 

A  reversionary  lease  only  confers  an 
interesse  termini  until  after  entry  under 
the  lease  when  tlie  date  fixed  for  the  com- 
meneement  of  the  term  has  arrived.  It 
cannot,  therefore,  coaJesee  vnth  an  earlier 
subsisting  term  so  as  to  cause  a  merger. 

Smith  V.  Day  (6  L.  J.  Ex.  219 ;  2  M.  & 
W.  684)  and  Doe  d.  Rawlings  v.  Walker 
(4  L.  J.  (o.s.)  K.B.  93 ;  5  B.  Jk  C.  Ill) 
followed. 

Neither  section  b  of  the  Landlord  and 
Tenant  Act,  1730,  ruyr  section  44  of  the 
Conveyancing  and  Law  of  Property  Act, 
applies  so  as  to  give  a  right  of  distress 
where  the  original  right  has  been  lost  by 
reason  of  the  lessor  of  a  term  at  a  rent 
pelting  unth  the  whole  of  his  interest. 

By  an  indenture  of  lease  dated  Decem- 
ber 6,  1865,  the  freeholder  demised  a 
house.  No.  232  Great  Portland  Street, 
for  a  term  of  forty  years,  computed  from 
July  6,  1864.  The  residue  of  the  term  of 
forty  years  in  the  said  premises  became 
vested  in  the  defendant  Baker  by  an 
indenture  of  assignment  dated  June  30, 
1902.  By  an  agreement  in  writing  dated 
May  6,  1902,  the  owner  in  fee  of  the 
freehold  agreed  to  grant  to  the  defendant 
Baker  a  reversionary  lease  of  the  same 
premises  for  seventy-three  years,  computed 
from  July  6,  1904,  the  day  on  which  the 
current  term  of  forty  years  would  expire. 

By  an  agreement  in  writing  dated 
October  20,  1903,  the  defendant  Baker 
agreed  to  sub-let  the  premises  to  the 
defendant  Haddon  for  a  term  of  twenty- 
one  years  from  September  29,  1903.    On 
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the  date  of  the  agreement  Haddon  entered 
into  possession. 

Haddon  sub-let  the  upper  part  of  the 
premises  to  the  plaintiff,  under  terms 
which  made  her  an  under-tenant,  and  not 
a  lodger. 

On  February  19,  1904,  the  defendant 
Baker  levied  a  distress  for  rent  upon  the 
plaintiff's  goods  at  the  premises. 

The  action,  which  had  been  originally 
one  for  an  injunction  to  restrain  the 
defendants  Baker  and  the  bailiff  from 
proceeding  with  the  distress,  resolved 
itself  into  a  claim  for  damages  for  iUegal 
distress. 

Bve,  K,C.,  and  BeddaU,  for  the  plaintiff. 
— Baker  had  no  reversion,  and  was  not 
entitled  to  distrain — Smi^  v.  Day  [l837],^ 
Freeoe  v.  Ccrrie  [l828],*  and  ParmerUer 
V.  Webber  [isisj.^  He  had  no  right  to 
distrain  under  section  44  of  the  Con- 
veyancing and  Law  of  Property  Act, 
[l88l],^  which  was  not  intended  to  apply 
to  the  case  of  a  rent  reserved  upon  a  lease. 

[They  also  referred  to  Co.  Lit  143a, 
151 ;  JRusaeH,  In  re;  Bussell  v.  Shoolbred 

itcklem,  K.C.,  and  J.  S.  Green,  for  the 
defendant  Baker. — Assuming  that  the 
defendant  Baker  had  no  title,  yet  a  tenant 
claiming  under  him  would  be  estopped 
from  denying  his  title,  or  objecting  to  his 
right  to  distrain,  and  the  plaintiff  who 

(1)  6  L.  J.  Sz.  219 ;  2  M.  &  W.  684. 

(2)  6  L.  J.  (o.S.)  C.P.  206 ;  5  Bing.  24. 

(3)  8  Taant.  693 ;  2  Moore,  666. 

(4)  The  material  portion  of  section  44  of  the 
Oonveyanoing  and  Law  of  Property  Act,  1881, 
is  as  follows :  "  (1)  Where  a  person  is  entitled 
to  receive  out  of  any  land,  or  oat  of  the  income 
of  any  land,  any  annual  sum,  payable  half 
yearly  or  otherwise,  whether  charged  on  the 
land  or  on  the  income  of  the  land,  and  whether 
by  way  of  rentoharge  or  otherwise,  not  being 
rent  incident  to  a  reversion,  then  ...  the 
person  entitled  to  receive  the  same  shall  have 
sach  remedies  for  recovering  and  compelling 
payment  of  the  same  as  are  described  in  this 
section.  ...  (2)  If  at  any  time  the  annual 
sum  or  any  part  thereof  is  unpaid  for  21  days 
next  after  the  time  appointed  for  any  payment 
in  reapeot  thereof,  the  person  entitled  to  receive 
the  annual  sum  may  enter  into  and  distrain  on 
the  land  charged  or  any  part  thereof,  and  dis- 
pose according  to  hiw  of  any  distress  found." 

(6)  29  Ch  £).  264. 


claims  title  under  a  lessee  of  Baker  and 
retains  possetssion  is  in  the  same  position 
— Tcidman  v.  Henman  [l893l.®  It  is  a 
tenancy  by  estoppel,  to  which  the  same 
incidents  apply  as  if  it  were  a  valid  lease. 
That  is  the  answer  to  Preeoe  v.  Corrie  ^ 
and  Parmenter  v.  Webber,^  The  defendant 
Baker  had  an  agreement  for  a  reversionary 
lease,  and  must  be  regarded  as  having  an 
actual  lease — Walah  v.  Lonsdale  [i882].^ 
He  has  therefore  a  term  which  is  not 
exhausted  by  the  twenty-one  years'  term 
granted  by  him  to  Haddon.  If  there  is  no 
power  of  distress  then  this  is  a  rent  seek, 
and  the  landlord  may  distrain  by  virtue 
of  section  5  of  the  Landlord  and  Tenant 
Act,  1730. 

[SwiNPEN  Eadt,  J. — If  there  is  any 
force  in  that  argument,  why  did  not  the 
avowant  in  Parmenter  v.  Webber  ^  succeed  ?] 

The  point  was  not  argued  there.^  He 
may  also  distrain  under  section  44  of  the 
Conveyancing  and  Law  of  Property  Act, 
1881.* 

Israei,  for  the  bailiiS: 

Eve,  K,C,,  replied. 

Cur,  adv,  vuU. 

Nov,  2. — SwiNFEN  Eai)T,  J.,  read  the 
following  written  judgment :  This  action 
is  brought  to  recover  damages  for  an 
illegal  distress.  The  plaintiff  occupied 
the  upper  part  of  232  Great  Portland 
Street,  as  tenant  to  Hart  Haddon.  On 
February  19,  1904,  the  defendant  Alfred 
Baker  distrained  on  the  plaintiff's  goods 
upon  the  premises  for  57/.  3«.  due  from 
!E^don  on  December  25,  1903,  for  rent. 
The  plaintiff  denies  that  Baker  had  any 
right  to  distrain.  She  also  contended 
that  she  was  a  lodger,  and  that  her  goods 
were  protected  by  the  Lodgers'  Goods 
Protection  Act,  1871.  This  latter  point 
was  disposed  of  during  the  trial.  The 
plaintiff  was  not  a  lodger,  but  a  tenant 
having  exclusive  occupation  of  the  pre- 
mises demised  to  her  with  a  separate 
entrance  from  the  street,  the  landlord 

C6)  [1893]  2  Q.B.  168. 

(7)  62  L.  J.  Ch.  2  ;  21  Ch.  D.  9. 

(8)  It  had  previouBly  been  held  that  the 
statute  did  not  apply  to  such  a  case— ^9Mm. 
V,  Cocper  [i768]  (2  Wils.  375) :  and  see  Patcne 
V.  Poiooe  [1837]  (6  L.  J.  C.P.  322 ;  3  Biog.  N.C. 
898). 
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(Haddon)  not  retaining  any  control  over 
them.  The  question  remaining  to  be 
disposed  of  is  whether  Baker  had  a  light 
to  distrain.  By  an  agreement  dated 
October  20,  1903,  Baker  let  to  Haddon 
the  house,  shop,  and  premises,  232  Great 
Portland  Street,  for  twenty- one  years 
from  September  29,  1903,  at  a  rent  of 
300/.  a  year,  and  on  the  same  day  Haddon 
entered  into  possession  of  the  premises. 
It  is  not  disputed  that  the  amount  dis- 
trained for  was  due  from  Haddon  under 
this  agreement;  but  it  is  alleged  that 
Baker  had  not  such  estate  in  the  pre- 
mises as  entitled  him  to  distrain,  that  he 
had  not  any  reversion  to  which  the  rent 
reserved  was  incident.  Alfred  Baker's 
title  was  as  follows :  On  June  30,  1902, 
Alfred  Baker  obtained  an  assignment  to 
himself  of  a  lease  of  232  Great  Portland 
Street,  dated  December  6,  1865,  for  a 
term  of  forty  years  from  July  6,  1864, 
and  by  an  agreement  dated  May  6,  1902, 
Baron  Howud  de  Walden  and  Seaford, 
the  owner  in  fee  of  the  reversion,  agreed 
to  grant  to  Alfred  Baker  a  reversionary 
lease  of  the  same  premises  for  seventy- 
three  years  from  July  6,  1904.  It  was 
ai^ed  that  Alfred  Baker  had  no  right  of 
distress,  as  that  right  depends  on  the  exist- 
ence of  a  reversion  in  the  lessor,  and  Baker 
had  no  such  reversion ;  that  the  demise 
to  Haddon  was  for  a  longer  period  than 
the  unexpired  residue  of  the  lease  of 
1865,  and  therefore  amounted  to  an 
assignment  of  that  term  ;  and  that  under 
the  agreement  of  May  6,  1902,  for  the 
grant  of  a  reversionary  lease.  Baker  had 
only  an  ifUeresse  termini  and  no  estate  in 
the  land,  and  that  there  was  not  any 
merger  of  the  interests  held  by  Baker. 

Where  a  person  parts  with  all  his 
estate  in  land,  as  where  he  purports  to 
demise  for  a  period  co- extensive  with  his 
own  interest,  or  longer,  the  transaction 
is  in  law  an  assignment,  although  pur- 
porting to  be  a  demise ;  an  under-lease  for 
the  whole  of  a  residue  of  a  term  is  in 
law  an  assignment.  In  Brockets  Ahridg- 
^nent,  tit.  "  Dette,"  pi.  39,  the  following 
proposition  is  laid  down :  "  If  a  man 
hath  a  term  for  years,  and  grants  all  his 
estate  of  the  term,  rendering  rent,  he 
cannot  distrain ."  In  Parmenter  v.  Webber  ^ 
the  defendant  agreed  to  let  two  farms  to 


the  plaintiff  during  the  residue  of  the 
defendant's  leases  of  the  same,  the  plaintiff 
paying  rent  half-yearly,  at  Lady-day  and 
Mich^mas;  the  plaintiff  entered  into 
possession  of  the  farms  and  paid  rent  for 
a  year,  but  the  subsequent  rent  being  in 
arrear  the  defendant  distrained.  It  was 
held  by  the  Court  of  Common  Pleas  that 
the  agreement  between  the  plaintiff  and  de- 
fendant amounted  in  law  to  an  assignment 
of  the  defendant's  estate,  and,  although 
there  was  a  rent  reserved  upon  the  face 
of  the  instrument,  the  defendant  could 
not  legally  distrain,  as  there  was  no 
reversion  left  in  him.  Again,  in  Preece 
V.  Carrie^  the  facts  wei*e  that  Thomas 
White  held  certain  premises  for  the 
residue  of  a  term  of  years  which  would 
expire  on  November  11,  1826,  and  on 
September  11,  1826,  he  let  the  premises 
to  the  plaintiff  to  hold  until  November  11, 
1826,  rendering  immediately  270/.  for 
rent.  This  not  being  paid,  the  defendant, 
as  the  bailiff  of  Thomas  White,  distrained, 
and  the  plaintiff  brought  replevin.  The 
Court  of  Common  Pleas  held  that  the 
distress  was  illegal.  White  having  no 
reversionary  interest  expectant  on  the 
term,  although  an  action  of  debt  or 
aeeumpeit  for  the  rent  reserved  might 
have  been  maintained.  In  my  opinion 
the  defendant  Baker,  having  parted  with 
all  his  estate  in  the  term  created  by  the 
deed  of  December  6,  1865,  had  no  right  to 
distrain.  It  was  contended  that  Haddon, 
as  tenant,  was  estopped  from  disputing 
his  landlord's  title,  and  that  the  plaintiff, 
being  a  sub-tenant  of  Haddon,  was  in  the 
same  position.  It  is  not,  however,  a  case 
of  disputing  title,  but  of  denying  the  right 
of  the  landlord  to  pursue  the  summary 
remedy  by  distress,  and  both  of  the  cases 
to  which  I  have  referred  shew  that  even 
as  between  the  two  parties  to  such  a 
transaction  there  is  no  estoppel  precluding 
the  lessee  from  questioning  the  legal  right 
to  distrain. 

It  was  further  urged  that,  having 
regard  to  the  agreement  to  grant  the 
reversionary  lease  and  to  the  case  of 
Walsh  v.  LonsdaUj''  the  defendant  Baker 
must  be  treated  as  having  on  October  20, 
1903,  a  term  of  years  expiring  on  •Tuly  6, 
1977,  and  therefore  that  he  had  in  fact 
the    reversion    expectant    on   the    term 
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agreed  to  be  granted  to  Haddon.  This 
contention  is  not  well  founded.  Assuming 
that  the  reversionary  lease  had  been 
actually  granted,  it  would  not  have  con- 
veyed any  estate  to  Baker,  bub  he  would 
only  have  had  an  interesse  termini  until 
entry  on  or  after  the  date  as  from  which 
he  was  entitled  to  enter  into  possession 
under  it.  Smith  v.  Day  *  is  a  clear  authority 
on  this  point.  There  the  ground  landlord 
had  granted  to  an  under-tenant  a  rever- 
sionary lease  to  commence  as  from  a  future 
date,  which  was  the  date  of  the  expiration 
of  the  original  lease,  and  it  was  held  that 
he  still  had  the  reversion  expectant  on 
the  original  lease,  and  was  entitled  to 
distrain  for  rent  due  under  it,  and  that 
where  a  lease  is  granted  to  commence 
from  a  futare  date  the  lessee  has  there- 
under no  estate  whatever,  which  remains 
in  the  lessor,  but  a  mere  interesse  termini 
until  after  entry  under  the  lease  when 
the  date  for  its  commencement  has  arrived. 
Baron  Parke  said  :  '<  The  second  lease  to 
commence  in  futniro  was  a  mere  inAeree^e 
termini.  The  reversion  continued  in  the 
lessor  till  the  determination  of  the  first 
term."  And  again  :  "  The  second  lessee 
has  no  interest  whatever  till  the  deter- 
mination of  the  first  lease,  except  a  mere 
interesse  termini.  It  is  clear  that  no 
reversion  could  pass  by  that  deed,  since  it 
is  a  mere  interest  infutiuro"  The  nature 
of  an  interesse  termini  was  very  fully  con- 
sidered in  Doe  d.  Rawlings  v.  Walker 
[l826].®  It  was  there  pointed  out  that 
such  an  interest  merely  gives  a  right  to 
have  the  possession  at  a  ftiture  time.  It 
is  a  right,  not  an  estate.  The  whole  estate 
notwithstanding  such  right  is  in  the 
lessor.  The  right  may  be  granted  away 
as  a  right,  or  extinguished  by  a  release, 
but  it  cannot  be  conveyed  as  an  estate. 
It  has  all  the  properties  and  consequences 
of  a  right  only,  not  of  an  estate.  See  also 
Beardmore  v.  Wilson  [l868]  >®  and  Hyde  v. 
Warden  [l877].^^  As  therefore  the  rever- 
sionary lease,  if  granted,  would  not  have 
conveyed  any  estate  to  Baker,  he  cannot 
rely  upon  the  agreement  to  grant  it  as 
giving  him  any  reversion.     On  the  ex- 

(9)  4  L.  J.  (O.S.)  K.B.  93  ;  5  B.  &  C.  111. 
(10)  .^  L.  J.  O.P.  91;  L.  B.  4  C.P.  57  {suh 
m,  Beardman  v.  WiUon), 
ril)  47  L.  J.  Ex.  121 ;  3  Kx.  D.  72. 


piration  or  sooner  determination  of  the 
lease  of  December  6,  1865,  the  freeholder 
would  have  had  a  right  of  entry.  This 
point  is  well  illustrated  by  the  case  of 
Joynerv,  Weeks  \\%^\\^^  It  was  an  action 
for  breach  of  a  covenant  by  a  lessee  to 
deliver  up  the  demised  premises  in  repair 
at  the  expiration  of  the  lease.  Some  two 
years  before  the  expiration  of  the  lease 
the  lessors  had  granted  to  a  third  person 
a  reversionary  lease  of  the  same  premises 
at  an  increased  rent,  and  it  was  urged 
that  the  lessors  had  therefore  sustained 
no  damage  by  the  breach  of  covenant. 
The  Court  of  Appeal  held  that  the 
measure  of  damage  for  the  breach  was 
not  affected  by  the  fact  that  by  reason 
of  such  reversionary  lease  having  been 
granted  the  lessor  was  no  worse  off  at 
the  time  of  action  brought  than  he  would 
have  been  if  the  covenant  had  been 
performed.  Lord  Justice  Fry  siaid : 
^'  The  second  lease  passed  no  estate  until 
possession  was  taken  under  it.  It  only 
gave  an  interesse  termini  which  would, 
on  possession  being  taken,  become  an 
estate.  The  lessor  had  aright  of  entry  on 
the  determination  of  the  first  lease. 
Directly  that  happened  a  right  of  action 
for  damages  accrued  in  respect  of  the 
breach  of  the  covenant  to  yield  up  in 
repair.  Therefore  the  lessor^s  right  of 
action  for  these  damages  vested  before  any 
estate  vested  in  the  grantee  of  the  sub- 
sequent lease." 

The  defendant  Baker  also  relied  on 
section  44  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  but  that  does  not 
appear  to  me  to  have  any  application  to 
the  present  case. 

Upon  these  grounds  I  am  of  opinion 
that  at  the  date  of  the  distress  the  de- 
fendant Baker  had  not  any  reversion  in 
the  premises,  and  therefore  had  not  any 
right  of  distress  as  incident  thereto ;  and 
I  decide  in  £a.vour  of  the  plaintiff  that  the 
distress  was  illegal.  The  plaintiff  is 
therefore  entitled  to  recover  against  the 
defendants  Baker  and  Pantlin,  and  I 
assess  the  damages  at  50Z.  The  plaintiff 
will  have  the  costs  of  the  action  against 
these  defendants.  Judgment  will  be  in 
favour  of  the  defendant  Haddon,    but 

(12)  60  L.  J.  Q.B.  610 ;  [1891]  2  Q.B.  31. 
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without  ooetBy  as  he  did  not  appear  to  ask 
for  them. 


Solioitora— M.  H.  Lewis,  for  plaintiff ;  A.  J. 
Harman,  for  defendant  Baker;  S.  Myers, 
for  bailiff. 

lEsporied  by  A.  K  JRandall,  JStq., 
Barrister-at-Lan, 


[IN  THB  COUBT  OP  APPEAL.] 


Vauqhan  Williams,  L.J. 

ROMER,   L.J. 
Ck>ZENS-HABDY,  L.J. 

1904. 
July  16, 18, 19, 20, 21, 26. 


Trbchmann 

I  v.  Calthobpb. 

Db  la  Cour 

t7.  CUNTON. 

Tait  V, 
MaoLeat, 


Compcmy — Prospectus — McUerud  Con- 
iraet  —  Omission  —  Duty  of  Director  — 
LidbUUy—Cwnpcmies  Act,  1867  (30  4?  81 
Firt.c.  131), «.  38. 

Where  a  director  has  issued  a  prospectus 
knowing  that  there  might  he  contracts 
material  to  he  stated  under  section  38  of 
the  Companies  Act^  1867,  and  taken  no 
trouble  to  ascertain  the  facts^  hut  left  the 
matter  to  the  company^ s  soUeitor^  his  re- 
sponsibility under  that  section  is  not  avoided 
by  the  fact  that  he  may  truthfully  say 
thai  when  he  approved  the  prospectus  he 
had  in  fact  forgotten  the  existence  of  a 
partieular  contraet  which  was  material  to 
be  stated.  It  is  not  necessary  for  the 
plaintiff  to  shew  that  the  directors^  attention 
was  deliberately  and  consciously  directed  to 
a  particular  contraet  which  he  then  omitted 
to  mention. 

The  duties  and  responsibiUties  of  a 
director  under  section  38  considered,  and 
the  ruling  qfCocKBURN,  C.J.,  in  Twycross 
V.  Grant  (46  L.  J.  O.P.  636;  2  C.P.  D. 
469)  expHained. 

These  were  three  appeals  by  the  defen- 
dants in  the  first  two  actions  from  the 
decision  of  Joyce,  J.,  and  by  Sinclair 
MacLeay,  the  defendant  in  the  third 
action,  from  the  decision  of  Kekewich,  J., 
declaring  in  each  case  that  the  prospectus 
of  the  Standard  Exploration  Company  must 
he  deemed  fraudulent  on  the  part  of  the 
lespectiye  defendants  by  reason  of  its  Qot 


having  specified  the  date  of  and  names 
of  the  parties  to  an  agreement  dated 
October  27, 1898,  made  between  the  London 
and  Globe  Finance  Corporation  and  the 
Standard  Exploration  Company,  whereby 
the  corporation  agreed  to  transfer  to  the 
company  5,000  deferred  shares  held  by 
the  corporation  in  the  Austin  Friars 
Finance  Syndicate,  and  the  company 
agreed  to  allot  and  issue  to  the  corpora- 
tion 40,000  shares  in  the  company  in 
exchange  therefor. 

The  Court  of  Appeal  affirmed  the 
judgments  appealed  from  on  this  point, 
holding  that  the  contract  in  question  was 
materuJ,  that  it  was  not  covered  by  a 
waiver  clause,  and  that  the  plaintifib  had 
proved  sufficient  damage  to  entitle  them 
to  an  enquiry.  The  appeals  in  the  first 
two  actions  do  not  call  for  any  report. 
The  appeal  in  the  third  action  was  argued 
immediately  after,  but  separately  from 
the  appeals  in  the  first  two  actions,  the 
appellant's  case  raising  this  additional 
feature,  that  at  the  time  when  he,  as 
director,  approved  the  prospectus  he  had 
in  fact  totally  forgotten  the  agreement  in 
question. 

The  facts  relating  to  this  appeal  were 
as  follows : 

The  defendant  Sinclair  MacLeay  was 
appointed  one  of  the  first  directors  of  the 
Standard  Company  together  with  two  other 
persons,  and  the  following  extracts  from 
the  minute-book  of  the  company  were 
relied  on  by  the  plaintiff  as  fixing  the 
defendant  with  knowledge  of  the  agree- 
ment of  October  27,  1898. 

At  a  board  meeting  held  on  Octx)ber  26, 
1898,  at  which  Lord  Donoughmore  (the 
chairman)  and  the  defendant  were  pre- 
sent, the  solicitor  of  the  company  sub- 
mitted an  agreement  in  five  parts  between 
the  London  and  Globe  Finance  Corpora- 
tion, Lim.,  of  the  one  part  and  the  com- 
pany of  the  other  part,  providing  for  the 
acquisition  by  the  company  of  the  5,000 
fully  paid-up  deferred  shares  in  the 
undertaking  known  .as  the  Austin  Friars 
Finance  Syndicate,  Lim.,  in  consideration 
of  the  40,000  fully  paid-up  shares  of 
the  company,  and  it  was  resolved  that 
the  seal  of  the  company  be  affixed 
thereto,  and  the  agreement  remitted  to  the 
London  and  Globe  Finance  OorporatiQn  for      ^ 
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execution,  and  that  thereafter  the  same 
be  filed  with  the  Registrar  of  Joint-Stock 
Companies. 

At  a  board  meeting  held  on  Octo- 
ber 27,  1898,  at  which  Lord  Donough- 
more  (the  chairman)  and  the  defendant 
were  present,  the  minutes  of  the  previous 
meeting  of  October  26,  1898,  were  read 
and  signed  by  the  chairman,  and  the 
company's  solicitor  reported  that  the 
agreement  with  reference  to  40,000  fully 
paid  shares  of  the  company  to  be  allotted 
to  the  London  and  Globe  Finance  Corpo- 
ration, or  its  nominees,  sealed  at  the 
previous  board  meeting,  had  been  duly 
filed,  and  that  such  shares  could  be 
allotted.  The  secretary  also  produced  a 
letter  from  the  London  and  Globe  Finance 
Corporation  requesting  such  aUotment  to 
be  made  to  certain  nominees,  and  it  was 
resolved  that  such  allotment  be  made  and 
that  40,000  shares,  the  numbers  of  which 
were  specified,  be  and  are  hereby  allotted 
to  the  nominees,  such  shares  being  cre- 
dited as  fully  paid  up,  and  the  secretary 
be  authorised  to  prepare  and  despatch 
letters  of  allotment  accordingly. 

At  the  next  board  meeting,  held  on 
May  12,  1899,  at  which  six  directors  of 
the  company  were  present,  including  Mr. 
Whitaker  Wright  (the  chairman)  and  the 
defendant,  the  minutes  of  the  previous 
meeting  of  October  27,  1898,  were  read 
and  signed  as  a  correct  record  of  the  pro- 
ceedings at  such  meeting  ;  and  the  draft 
prospectus  was  submitted  by  Mr.  Whitaker 
Wright,  and  it  was  resolved  that  the 
same  be  approved  subject  to  indorsement 
by  the  company's  solicitors,  and  that  the 
secretary  be  authorised  to  issue  the  same 
and  receive  subscriptions  for  500,000 
shares. 

Notwithstanding  these  minute?,  the 
defendant  swore  that  in  point  of  fact  he 
had  at  the  meeting  of  May  12,  1899, 
when  the  prospectus  was  approved,  totally 
forgotten  the  agreement  referred  to  in 
the  minutes ;  that  he  did  not  attend  to 
the  reading  of  the  fprmer  minutes  at  the 
meeting  of  May  12  ;  and  that  the  agree- 
ment was  not  in  fact  present  to  his  mind 
on  that  occasion ;  and  both  Kekewich,  J., 
and  the  Court  of  Appeal  accepted  his 
evidence  in  this  respect  as  true  ;  but  the 
Court  considered  that  he  was  aware  that 


there  might  be  contracts  requiring  to  be 
stated  under  section  38  of  the  Companies 
Act,  1867,^  that  he  took  no  steps  to  ascer- 
tain whether  this  was  so  or  not,  and  was 
content  to  leave  it  entirely  to  the  solicitor 
of  the  company. 

Kekewich,  J.,  gave  judgment  for  the 
plaintiff  with  costs.  As  to  the  agreement 
of  October  27,  1898,  his  Lordship  held 
that  it  ought  to  have  been  and  was  not 
disclosed,  and  that  therefore  prima  facie, 
ajs  the  defendant  was  a  director  of  the 
company  and  took  part  in  the  issue  of  the 
prospectus,  he  must  be  held  liable  under 
section  38,  and  continued :  *' '  But,'  he 
says,  '  I  did  not  knowingly  issue  the  same, 
and  the  construction  I  put  on  the  section, 
which  is  not  denied  on  the  other  side,  is 
that  "  knowingly  "  means  knowing  of  the 
contract  which  ought  to  have  been  dis- 
closed and  which  is  not  disclosed.'  He 
says, '  I  did  not  know  of  the  contract ;  I 
had  entirely  forgotten  it;  it  was  not 
present  to  my  mind  on  May  12,  1899, 
when  I  approved  the  prospectus.  There- 
fore I  cannot  be  said  to  have  issued  the 
prospectus  knowing  of  this  contract.' 
Now  I  have  already  said  that  in  my 
opinion  it  may  well  be  that  total  forget- 
fulness  is  equivalent  to  total  ignorance. 
I  am  aware  that  any  question  of  that 
kind  transcends  ordinary  discussion  and 
tends  to  pass  into  the  sphere  of  meta- 
physics, but  still  I  think  that  it  is  quite 
possible  for  a  man  to  excuse  himself  with 
reference  to  his  acts  by  saying  that, 
though  weeks,  months,  or  years  ago  some- 
thing was  brought  to  his  mind,  it  had,  to 
use    a    vulgar    expression,    escaped    his 

(1)  Companies  Act,  1867,  s.  38  (now  re- 
pealed by  the  Companies  Act,  1900,  s.  83)  : 

'<  Every  prospectus  of  a  company,  and  every 
notice  inviting  persons  to  subscribe  for  shares 
in  any  joint-stock  company,  shall  specify  the 
dates  and  the  names  of  the  parties  to  any  con- 
tract entered  into  by  the  company,  or  the  pro- 
moters, directors,  or  trustees  thereof,  before  the 
issue  of  such  prospectus  or  notice,  whether 
subject  to  adoption  by  the  directors  or  the  com- 
pany, or  otherwise;  and  any  prospectus  or 
notice  not  specifying  the  same  shall  be  deemed 
fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  know- 
ingly issuing  the  same,  as  regards  any  person 
taking  shares  in  the  company  on  the  faith  of 
such  prospectus,  unless  he  shall  have  had  notice 
of  such  contract.*' 
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memory,  and  he  was  entirely  ignorant  of 
it.  I  am  not  prepared  to  say  that  that  is 
a  plea  which  is  impossible  at  law,  but  it  is 
one  which  must  be  regarded  with  reference 
to  all  the  £ELct».  The  contract  in  question 
was  one  entered  into  by  the  Standard 
Company,  of  which  the  defendant  was  a 
director,  and  it  had  been  approved  on 
behalf  of  the  Standard  Company  at  a 
meeting  of  directors  at  which  the  defen- 
dant was  present.  He  explains  that 
he  was  summoned  by  telegram  and  found 
the  matter  all  cut  and  dried  and  did 
not  go  into  it,  but  as  a  matter  of  feust 
he  did  approve  of  this  very  contract, 
and  I  am  told  that  it  vras  brought 
up  on  some  other  occasion,  but  I  am 
content  with  the  one  when  the  docu- 
ment was  approved.  More  than  that,  at 
a  meeting  of  May  12,  1899,  according  to 
the  ordinary  rules  of  business  the  minutes 
of  the  last  meeting  were  read  and  signed ; 
and  though  it  is  quite  possible  that  the 
defendant  did  not  attend  to  that  which  to 
my  mind  is  an  extremely  important  part 
of  the  meeting,  though  often  regarded  as  a 
perfunctory  matter,  he  cannot  be  heard  to 
say  that  he  sat  there  and  did  not  hear 
attention  called  to  this  very  contract 
which  he  had  himself  approved  at  the 
former  meeting.  It  seems  to  me  that, 
whatever  it  may  be  right  to  say — under 
other  circumstances  in  a  different  case — 
respecting  ignorance  and  forgetfulness 
being  equivalent,  it  is  impossible  to  allow 
that  in  a  case  like  this,  where  the  forget- 
fulness  was  really  due  to  the  man's  own 
neglect.  He  cannot  be  allowed  to  say, 
*  I  sat  there  and  did  not  hear  the  refer- 
ence to  this  document,  and  therefore  I 
had  forgotten  it.'  I  must  therefore  hold 
that  he  knowingly  omitted  to  state  this 
contract  on  the  prospectus." 
The  defendant  appealed. 

Gcre-Bravmey  E,C.,  and  Ashton  Cross, 
for  the  appellant. — The  evidence  is  that 
the  defendant  did  not  attend  to  the 
mmutes  of  October  27, 1898,  being  read 
at  the  board  meeting  of  May  12,  1899, 
and  that  he  had  in  fact  totally  forgotten 
the  contract  in  question.  There  is  no 
case  of  estoppel  in  £a.vour  of  the  plaintiff. 

The  true  test  of  liability  imder  sec- 
tion 38  is  deliberate  omission  as  to  some- 
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thing  the  director  knew  at  the  time. 
If  (as  Kekewich,  J.,  finds)  the  defendant 
had  forgotten  something  he  once  knew, 
there  is  no  such  omission  and  no  liability 
under  the  section.  The  Directors'  Liability 
Act,  1890,  raised  no  doubt  a  new  standard 
of  liability  altering  the  law  in  Derry  v. 
Peek  [1889],*  but  section  38  of  the  Com- 
panies Act,  1867,  must  not  be  regarded 
from  that  point  of  view.  Section  38 
creates  a  criminal  as  well  as  a  civil 
liability,  and  the  director  could  be  in- 
dicted for  a  misdemeanour. 

[Vaughan  Williams,  L.J. — No.  It 
only  enacts  that  certain  acts  shall  be 
deemed  fraudulent  between  certain 
parties.] 

The  ruling  of  Cockburn,  C.J.,  in 
Twycroee  v.  Qrcvnt  [1877],^  shews  that  the 
defendant  cannot  be  made  liable  if  the 
view  of  Kekewich,  J.,  on  the  evidence  is 
treated  as  correct. 

[They    also    cited    WaUa  v.   Bucknall 

[1903].'*] 

[Vaughan  Williams,  L.J.,  referred  to 
Gfrmersall,  In  re  [1876].*] 

W,  Higgina  {Uughes,  K,G,,  with  him), 
for  the  respondent. 

[Vaughan  Williams,  L.J. — The  argu- 
ment against  you  is  that  the  defendant 
did  not  do  it  '*  knowingly"  if  the  contract 
was  not  present  to  his  mind.] 

That  is  too  narrow  a  view  of  the  sec- 
tion. If  the  defendant  knew  there 
were  or  might  be  contracts  material  to  be 
stated,  and  omitted  all  enquiry,  the  &ct 
that  he  may  have  forgotten  the  particular 
contract  will  not  save  him.  Waits  v. 
BucknaU^  entirely  governs  the  present 
case.  Section  38  does  not  create  any 
criminal  liability. 

July  26. — Their  Lordships,  afcer  giving 
judgment  in  Trechmcmn  v.  CaUhcrpe 
and  De  la  Cour  v.  Clinton  affirming  the 
judgment  of  Joyce,  J.,  proceeded  to  give 
judgment  on  the  third  appeal. 

(2)  58  L.  J.  Ch.  864 ;  14  App.  Cas.  337. 

(3)  46  L.  J.  C.P,  636;  2  C.P.  D.  469. 

(4)  72  L.  J.  Ch.  447 ;  [1903]  1  Ch.  766 ;  affirm- 
ing Byrne,  J..  71  L.  J.  Ch.  903;  [1902]  2  Ch. 
628. 

(5)  45  L.  J.  fik.  1 ;  1  Ch.  D.  137;  affirmed 
in  H.L.,  ivb   nom,   Janes   v.    Gordon,  [1877] 

47  L.  J.  Bk.  1 ;  2  App.  Cas.  616.  f^  r^r^r^o 

igitized  by  VnOOQ  Ic 


46 


CHANCBEY  DIVISION, 


[1905 


Tbechmann  v.  Calthobpe,  App. 

Vauqhan  Williams,  L.J. — ^This  case 
has  been  argued  before  us  on  both  sides 
on  the  basis  that  it  differs  from  the  two 
cases  in  which  we  have  delivered  judgment 
only  in  this,  that  the  defendant  in  this 
action  sets  up  a  defence  which  was  not 
set  up  by  the  defendants  in  the  other 
actions. 

The  evidence  generally  taken  in  the 
two  first-mentioned  actions  was  taken  by 
consent  as  if  given  in  this  action,  and 
therefore  all  we  have  to  do  in  this  action 
is  to  consider  the  nature  of  this  additional 
defence  and  the  evidence  given  by  the 
defendant  in  support  of  it.  The  defen- 
dant pleads  {inter  alia)  in  his  ^amended 
defence  that  '*In  any  case  he  did  not 
'knowingly'  issue  a  prospectus  not  dis- 
closing such  contracts" — namely,  the 
contracts  mentioned  in  the  statement  of 
claim  ;  and  in  the  argument  the  contract 
of  October  27,  1898,  was  treated  as  the 
only  contract  to  which  the  Court  need 
address  its  attention.  [Sis  Lordship 
referred  to  the  defendant's  evidence  and 
continued :] 

Now  it  is  common  ground  in  this  case 
that  Mr.  MacLeay  is  to  be  considered  as 
a  witness  of  truth,  and  that  his  state- 
ments are  to  be  accepted,  as  far  as  they 
go,  as  true  in  fact.  Bat  what  is  the  sub- 
stance of  his  evidence  ?  I  do  not  think 
that  it  comes  to  more  than  this — that  the 
particular  contract  of  October  27,  1898, 
was  not  present  to  his  mind  on  May  12, 
1899.  He  nowhere  states  that  it  was  not 
generally  present  to  his  mind  that  there 
had  been  a  purchase  by  the  Standard 
Company  from  the  London  and  Globe,  or 
even  that  it  was  not  present  to  his  mind 
there  had  been  a  contract  of  some  sort 
between  the  Standard  Company  and  the 
London  and  Globe  in  respect  of  the 
Austin  Friars  Syndicate.  Mjoreover,  Mr. 
MacLeay  makes  it  clear  that  he  contem- 
plated that  there  might  be  some  contracts 
which  might  not  be  inserted  because  the 
solicitor  did  not  consider  the  contract  as 
necessary  or  material.  Such  being  the 
general  knowledge  of  Mr.  MacLeay,  I  am 
not  prepared  to  hold  that,  because  he  had 
not  present  to  his  mind  the  particular 
contract  of  October  27,  1898,  he  had  not 
present  to  his  mind  generally  that  there 
was  some  contract  between  the  Standard 


and  the  London  and  Globe  as  to  the  Austin 
Friars  Syndicate  and  its  property  or 
shares.  Nor  am  I  prepared  to  hold  that 
he  was  not  content  that  such  contract 
should  be  omitted  if  the  solicitor  was  of 
opinion  that  as  a  matter  of  law  it  was  not 
so  material  a  contract  as  to  necessitate 
its  insertion  in  compliance  with  section  38 
of  the  Act  of  1867.  I  therefore  come  to 
the  conclusion  that  the  prospectus  was 
**  knowingly "  issued  by  Mr.  MacLeay 
with  a  general  knowledge  of  the  existence 
of  contracts  within  the  section,  and  that 
he  was  content  that  such  contracts  should 
be  omitted  if  the  solicitor  thought  for 
any  reason  that  it  was  not  necessary  to 
insert  them  or  refer  to  them  in  the 
prospectus,  and  that  the  case  is  brought 
within  the  definition  of  Chief  Justice 
Cockburn  in  Twycroaa  v.  Orant  ^  of 
'*  knowingly  issuing,"  which  runs  thus : 
"  *  Bjiowingly  issuing '  means  neither 
more]  nor  less  than  issuing  with  a 
knowledge  of  the  existence  of  contracts 
within  the  section,  and  the  intentional 
omission  of  them  from  the  prospectus." 
It  is  not  necessary  that  there  should  be 
a  conscious  fraud  on  the  part  of  the 
defendant  to  render  him  liable  to  be  sued 
under  the  provisions  of  section  38  of  the 
Act  of  1867.  Omission  because  the  de- 
fendant was  advised  that  a  particular 
contract  did  not  require,  as  a  matter  of 
law,  to  be  specified  will  not  afford  ground 
of  defence.  This  is  TwyorosB  v.  Grant,^ 
Neither  will  omission  left  to  the  discretion 
of  the  solicitor. 

I  have  felt  it  necessary  to  express  my 
opinion  upon  this  additional  defence  which 
is  raised  by  Mr.  MacLeay,  but  as  a  matter 
of  course  the  judgment  given  in  the  other 
cases  applies  against  him.  The  only 
question  is  whether  he  can  escape  from 
the  effect  of  this  judgment  on  the  ground 
of  his  having  forgotten  this  contract  of 
October  27,  1898.  My  judgment  is  that 
he  cannot,  and  therefore  the  appeal  must 
be  dismissed,  and  in  effect  the  judgment 
delivered  in  the  other  case  will  also  be 
judgment  in  this  case. 

EoMEB,  L.J. — This  case  is  governed  by 
our  former  decision  except  as  to  one 
furthidr  point  nused  on  behalf  of  the  de- 
fendant.   That  point  depends  upon  this : 
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He  says  that  at  the  time  when  the  pro- 
Bpectns  was  settled  and  agreed  to  by  him 
on  May  12,  1899,  ^and  first  issued,  he  did 
not  remember  the  contract  of  October  27, 
1898.  Now  with  reference  to  that  point 
I  should  like  to  make  a  few  observations 
about  the  general  effect  of  section  38. 
That  section  is  divided  into  two  parts, 
and  the  earlier  part  says  that  "Every 
prospectus  of  a  company,  and  every  notice 
inviting  persons  to  subscribe  for  shares  in 
any  joint  stock  company,  shall  specify " 
the  particulars  of  the  contracts  there 
mentioned.  These  contracts  are  very 
numerous,  as  stated.  Now  with  regard  to 
that  part  of  section  38,  noticing  its  impera- 
tive terms,  I  think  it  follows  from  it  that  a 
director  who  is  settling  and  issuing  a  pro- 
spectus has  a  duty  cast  upon  him  to  see 
that  the  provisions  of  this  section  are 
complied  with — a  duty  at  any  rate  to  take 
reasonable  care  to  comply  with  the  sec- 
tion. When  one  comes  to  the  second 
part  of  the  section  it  is  very  general 
indeed  so  far  as  the  mere  wording  is  con- 
cerned, for  it  says  that  '^  any  prospectus 
or  notice  not  specifying  the  same  " — that 
is,  the  dates  and  the  names  of  the  parties 
to  the  contracts  above  referred  to — *'  shall 
be  deemed  fraudulent  on  the  part  of  the 
promoters,  directors,  and  officers  of  the 
company  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the 
company  on  the  faith  of  such  prospectus, 
unless  he  shall  have  had  notice  of  such 
contract."  Now  it  will  be  observed  that 
the  second  part  of  section  38  only  speaks 
of  "knowingly  issuing  the  same" — that 
is  to  say,  knowingly  issuibg  a  prospectus ; 
so  that,  so  far  as  the  wording  is  concerned, 
the  effect  of  that  section  might  be  very 
wide  and  feir-reacbing  indeed  if  no  limita- 
tion were  put  upon  it,  for  a  man  who  issues 
a  prospectus  of  course  "  knowingly  "  issues 
it  in  one  sense ;  and  if  the  mere  wording  of 
the  section  were  looked  at  it  would  follow 
that  if  the  prospectus  as  issued,  and 
knowingly  issued,  did  not  comply  with 
the  earlier  part  of  the  section,  then  it 
would  be  deemed  fraudulent  against  the 
officer  issuing  it.  But  it  was  soon  appa- 
rent to  the  Courts  that  the  very  large 
wording  of  the  section,  if  I  may  so  express 
it,  in  the  latter  part  ought  to  receive  some 
narrowing  in  order  that  justice  might  be 


done.  Take  a  typical  example  to  shew 
this.  Take  the  case  of  a  director  who 
really  does  his  duty  and  tries  to  comply 
with  section  38.  Take  it  that  he  en- 
quires into  what  contracts  there  ai'e 
which  might  fall  within  section  38,  and 
properly  discharges  his  duty  in  seeking  to 
ascertain  what  those  contracts  were  in 
existence  which  ought  to  be  set  forth. 
But  suppose  that,  having  done  hi9  daty 
in  that  respect,  the  result  is  that  he  is  not 
informed  of  and  does  not  ascertain  the 
existence  of  a  particular  contract.  It 
could  not  be  that  the  Legislature  intended 
that  he  should  be  made  liable  merely 
because  the  prospectus  did  not  set 
forth  that  particular  contract  under 
the  circumstances  indicated.  Now  I 
think  that  it  was  a  consideration  of 
cases  like  that  which  I  have  just  men- 
tioned which  made  the  Judges  in  some 
cases,  and  particularly  Chief  Justice 
Cockbum  in  Ttoycross  v.  Gra-nJt^  state 
that  " knowingly  issuing"  in  section  38 
means  issuing  with  a  knowledge  of  the 
existence  of  contracts  within  the  section, 
and  intentional  omission  of  them  from 
the  prospectus.  But  those  statements 
must  be  taken  with  reference  to  the 
facts  of  the  particular  cases  which 
the  Judges  who  made  those  statements 
were  considering ;  and  I  do  not  think  that 
those  statements  are  to  be  taken  as  giving 
a  complete  interpretation  of  the  section 
applicable  to  all  possible  cases.  Take,  for 
example,  the  following  case,  to  shew  what 
I  mean :  Suppose  that  a  director  knows 
generally  that  there  are  contracts  in 
existence  which  have  been  entered  into 
by  the  company,  and  which  may  or  may 
not  fall  within  section  38,  but  does  not 
choose,  in  the  discharge  of  his  duty  under 
the  earlier  part  of  the  section,  to  enquire 
into  those  contracts  at  all,  so  that  he  may 
truthfully  say  that  he  had  no  knowledge 
of  any  contracts  in  particular  which  ought 
to  be  set  forth  in  the  prospectus,  would 
that  absence  of  enquiry  and  consequent 
ignorance  excuse  him  from  liability  under 
section  38  if  it  turned  out  that  some  of 
the  contracts  of  which  he  had  a  general 
knowledge  were  contracts  which  ought  to 
have  been  set  out,  and  which  he  would 
have  ascertained  if  he  had  taken  the  trouble 
to  make  proper  enquiries  and  toili^cha^ge  | 
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his  duty  under  section  38  ?  In  my  opinion, 
he  would  not  be  so  excused.  I  think 
that,  after  such  a  neglect  of  his  duty  to 
endeavour  to  comply  with  the  earlier  part 
of  the  section,  he  could  not  say  that  he 
had  no  knowledge  of  the  existence  of  the 
contracts  in  question,  which  were  not  set 
out,  so  as  to  hold  him  free  from  liability 
under  the  section. 

Those  general  considerations  bring  me 
now  to  consider  the  circumstances  and 
evidence  in  the  present  case.  It  is  clear 
that  the  defendant  knew  there  were 
contracts  made  by  the  company  which 
it  might  be  material  to  set  forth  in  order 
to  comply  with  section  38.  What  did  he 
do  under  those  circumstances  ?  The  con- 
clusion which  I  have  come  to  upon  the 
evidence  is  that  in  substance  he  made  no 
enquiry  as  to  what  those  contracts  really 
were.  He  left  it  to  the  solicitor  of  the 
company  to  say  which  of  the  contracts  in 
question  were  material  to  be  set  forth  and 
to  see  them  sufficiently  and  properly  set 
forth  in  the  prospectus.  He  really  took 
no  other  trouble  in  reference  to  section  38. 
It  is  to  be  noticed  that  when  he  attended 
the  meeting  of  May  12,  when  the  pro- 
spectus was  considered,  he  had  not  pre- 
viously made  any  enquiry  into  the  details 
of  the  proposed  prospectus,  and  at  the 
meeting  he  did  nothing  to  discharge  his 
duty  with  regard  to  section  38  except  to 
ask  the  solicitor,  or  to  hear  the  solicitor 
asked  by  the  other  co-directors,  whether 
he,  the  solicitor,  had  taken  care  to  see 
that  all  contracts  that  ought  to  be  set 
forth  in  the  prospectus  were  there  pro- 
perly set  forth.  [His  Lordship  referred 
to  the  evidence  of  the  defendant,  and 
continued:]  Under  these  circumstances 
his  allegation  of  not  remembering  appears 
to  me  to  be  a  mere  irrelevant  and  useless 
excuse.  The  £Etct  is,  he  made  no  enquiry 
into  the  contracts,  and  that  was  the 
reason  why  this  contract  was  not  set 
forth.  If  he  had  enquired  into  the  con- 
tracts for  the  purpose  of  complying  with 
the  earlier  part  of  section  38,  and  doing 
his  duty,  there  is  no  reason,  so  far  as  I 
can  see,  for  believing  that  this  contract 
of  October  would  not  have  been  brought 
to  his  attention  for  consideration  in  con- 
nection with  that  section,  even  if  it  had 
not     been     previously     present    to    his 


memory.  But  the  fiict  was  that  he 
thought  everything  should  be  left  to  the 
solicitor,  and  accordingly  he  never  exer- 
cised his  memory  one  way  or  the  other — 
he  never  tried  to  remember.  He  can  no 
more  be  said  to  have  ceased  to  remember 
this  particular  contract  of  October  27, 
1898,  than  to  have  ceased  to  remember 
any  other  of  the  contracts.  His  want  of 
memory  in  this  respect  had  nothing  to 
do  in  fact  with  the  form  this  prospectus 
took  with  reference  to  the  provisions  of 
section  38.  He  left  it  to  the  solicitor  en- 
tirely, and  if  the  solicitor  did,  as  may  be  the 
case,  after  conferring  with  Mr.  Whitaker 
Wright,  choose  improperly  to  keep  that 
contract  out  of  the  prospectus,  this  de- 
fendant cannot  say  that  he  was  excused 
by  the  action  of  the  solicitor  under  the 
circumstances.  It  appears  to  me  that 
this  defendant  '^  knowingly  issued  "  this 
prospectus  within  the  meaning  of  those 
words  as  used  in  section  38  and  is  re- 
sponsible for  it,  and  that  his  present  and 
particular  excuse  wholly  fails.  I  think 
therefore  that  his  special  point  does  not 
avail  him. 

Cozens-Hardy,  L.J. — ^This  appeal  raises 
all  the  questions  which  have  been  dealt 
with  in  Trechmann  v.  Calthorpe  and  De 
la  Caur  v.  Clinton^  but,  in  addition, 
one  point  was  strenuously  argued.  The 
defendant  MacLeay,  the  appellant,  was 
actively  concerned  with  Mr,  Whitaker 
Wright  in  the  negotiations  which  resulted 
in  the  taking  over  by  the  Standard  of 
some  companies  of  which  he  was  director. 
He  was  one  of  the  first  directors  of  the 
Standard.  He  was  present  at  the  first 
meeting  of  the  board  in  October,  1898, 
when  the  Austin  Friars  contract  was 
approved  and  adopted  on  behalf  of  the 
Standard.  He  was  also  present  at  the 
second  board  meeting  at  which  the 
40,000  shares,  the  consideration  for  that 
contract,  were  allotted  to  the  London 
and  Globe  or  its  nominees.  He  was 
present  at  the  third  meeting — namely,  on 
May  1 2 — ^at  which  minutes  of  the  previous 
meeting  were  read  and  confirmed,  but  he 
says  that,  although  undoubtedly  at  one 
time  he  knew  of  the  Austin  Friars  con- 
tract, he  had  in  truth  and  in  fact  for- 
gotten all  about  it  when  the  pra^ectus 
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was  approved  on  May  12,  and  that  there- 
fore he  is  not  liable,  becaase  he  did  not 
'*  knowingly  iasne''  the  prospectus.  He 
relies  npon  a  passage  in  the  judgment  of 
Chief  Justice  Oockbum  in  Twycrosa  v. 
Grant ^:  ''* Knowingly  issuing'  means 
neither  more  nor  less  than  issuing  with  a 
knowledge  of  the  existence  of  oontractA 
within  the  section,  and  the  intentional 
omission  of  them  from  the  prospectus." 
That  statement  of  the  law  was  entirely 
adequate  for  the  case  before  the  Court, 
though  it  may  not  be  an  exhaustive 
definition.  I  do  not  think  that  the  word 
"  intentional "  can  be  regarded  as  strictly 
accurate  if  it  imports  that  a  director  can- 
not be  liable  unless  his  attention  is 
deliberately  and  consciously  directed  to  a 
particular  contract  which  he  there  pur- 
posely omits  to  mention.  I  accept  the 
judgment  of  Byrne,  J.,  in  WcUU  v. 
Bucknall^  as  correct.  The  evidence 
satisfies  me  that  the  defendant,  who  un- 
questionably knew  there  were  some  con- 
tracts which  ought  to  be  mentioned,  left 
all  matters  relating  to  the  contracts  to 
Mr.  Simmons,  the  solicitor.  He  made  no 
enquiry  about  the  contracts.  He  did 
not  attempt  to  discharge  the  statutory 
obligation  imposed  by  the  first  part  of 
section  38.  He  simply  abstained  from 
enquiry.  In  other  words,  he  knowingly 
issued  the  prospectus  without  addressing 
his  mind  to  the  consideration  of  the 
question  what  contracts  ought  to  be 
noticed.  A  man  cannot  properly  be  said 
to  forget  a  matter  to  the  existence  of 
which  he  has  not  directed  his  attention. 
I  think,  therefore,  that  Mr.  Justice 
Kekewich's  judgment  should  be  affirmed 
in  substance  and  the  appeal  dismissed 
with  costs. 

[The  judgment  of  Kekewich,  J.,  was 
modified  in  some  other  respects  not 
material  to  this  report,  but  the  Court 
declined  to  interfere  with  the  order  of 
the  learned  Judge  as  to  costs.] 


Bolicitors — Gilbert  Robins  ;  Lesser  k,  Danger. 

[Beported  hy  A»  Cordery^  Eiq,^ 
Barriiter-at'Law, 


Vol.  74.— Chanc. 


SWIN7KN  EaDY,  J.  '\       HbBTFOADSHIRE 

1904.  ^County  Council   v, 

July  14,  15,  16.   )      New  Rivbe  Co. 

Highway — Bridge — LiabilUy  to  Main- 
tain— New  River  Company — Approaohee 
to  Bridge — lAabUity  to  Repair  Highway 
for  300  feet  from  each  end  of  Bridge — 
Statute  of  Bridges,  1531  (22  Hen,  S,e.  5)— 
New  River  Company's  Act,  1606  (3  */ac  1. 
c.  18). 

By  the  common  law,  where  a  person  cvis 
through  a  highway,  even  although  em- 
powered to  do  80  hy  8tatu>te,  there  is  an 
obligation  imposed  upon  him,  even  if  the 
statute  is  silent  on  the  subject,  to  make  a 
bridge  for  Hie  passage  of  the  King's  sub- 
jects and  to  maintain  it  for  all  time.  The 
Statute  of  Bridges,  1531,  which  imposes 
upon  the  person  liable  to  maintain  a  bridge 
the  liabUity  to  maintain  the  highway  also 
to  the  eactent  of  300  feet  from  each  end  of 
the  bridge,  applies  to  a  case  where  the 
county  at  large  is  liahle  to  repair  the 
bridge,  and  where  a  party  is  liable  to  do  so 
by  prescription,  or  rations  tenures,  but  the 
Court  urill  not  extend  the  operation  of  the 
stutute  to  a  case  where  the  obligation  to 
maJce  and  maintain  the  bridge  is  imposed 
by  the  statute  which  enables  the  inter- 
ference to  be  made  with  the  highway. 

The  New  River  Company  s  Act,  1606, 
empowered  the  corporation  to  interfere  with 
the  highway  by  making  cuts  across  it, 
bui  required  them  to  make  and  maintain 
convenient  bridges  and  ways : — Held,  that 
the  expression  ^^  bridge,"  as  used  in  the 
statute,  did  not  necessarily  mean  a  bridge 
vnth  the  approaches  defined  by  the  Statute 
of  Bridges— namely,  a  bridge  and  approach 
to  the  extent  of  300  feet  from  each  end. 

Action  by  the  County  Council  of  Hert- 
fordshire for  a  declaration  that  the 
defendants,  the  Governors  and  Company 
of  the  New  River,  were  bound  to  repair 
and  keep  in  repair  three  bridges  carry- 
ing highways  over  the  New  River  at 
Broxboume,  Stanstead  St.  Margarets, 
and  Wormley  respectively,  and  the 
arches  and  other  parts  thereof  and 
approaches  thereto,  including  the  high- 
ways ovGP  such  bridges  and  such  parts  of 
the  highways  adjoining  as  lay  within 
300  feet  next  adjoining  the  ends  of  such 
bridges. 
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The  Lord  Mayor,  oommonaltyy  and 
oitizeiis  of  the  City  of  London,  who  were 
the  predecessors  in  title  of  the  defen- 
dants, were  hy  3  Jac.  I.e.  18  empowered 
to  make  a  new  trench,  cut,  or  river 
ten  feet  wide,  to  convey  the  water  from 
Chadwell  and  Amwell  springs,  in  the 
county  of  Hertford,  to  the  north  parts 
of  the  City  of  London,  and  for  that  pur- 
pose  to  acquire  the  necessary  land  in 
manner  therein  provided,  and  it  was 
thereby  enacted  (section  6),  '*  That  the 
mayor,  commonalty,  and  citizens  of 
London  and  their  successors  for  ever, 
shall  make  and  maintain  at  their  costs 
and  charges  from  time  to  time,  con- 
venient bridges  and  ways  for  the  passage 
of  the  King's  subjects,  and  their  cattle 
and  carriages,  over  or  through  the  said 
new  cut  or  river,  in  places  meet  and  con- 
venient." By  4  Jac.  I.e.  12,  the  Mayor, 
commonalty,  and  citizens  of  London  were 
empowered  to  make  and  maintain  a 
trunk  or  vault  of  brick  or  stone  instead  of 
an  open  trench,  for  the  passage  of  the 
said  water  where  they  thought  meet. 

In  1620  a  charter  was  granted  incor- 
porating the  assignees  of  the  corporation 
under  the  name  of  the  Governors  and 
Company  of  the  New  River,  and  providing 
that  they  and  their  successors  *'  at  all  and 
every  tyme  and  tymes  hereafter  shall  well 
and  sufficiently  maintaine  repair  preserve 
and  scour  the  said  new  river  and  stream 
and  all  the  bancks  and  bridges  of  and 
belonging  to  the  same  as  now  it  is." 

In  exercise  of  their  statutory  powers 
the  New  River  Company  had  erected  the 
bridges  which  were  the  subject-matter  of 
this  action,  and  had  repaired  them,  but 
had  not  repaired  any  part  of  the  ap- 
proaches to  the  said  bridges,  which 
approaches  formed  part  of  the  adjoining 
highways,  which  were  main  roads  within 
the  meaning  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  13,  and  had  been  repaired 
by  the  plaintiffs  as  the  local  authority. 

The  plaintiff  contended  that  under  the 
Statute  of  Bridges  (22  Hen.   8.  c.   5)^ 

(1)  The  Statute  of  Bridges  provides  as 
follows : 

Section  1 :  '*  Be  it  enacted  •  .  .  That  the 
jastices  of  peace  in  every  shire  of  this  realm, 
franchise,  city,  or  borough,  or  four  of  them  at 


the  defendants  were  liable  to  repair  the 
highways  to  the  extent  of  300  feet  from 
each  end  of  the  bridge.  The  defendants 
denied  that  they  were  liable  to  the 
extent  asserted  by  the  plaintiffs,  but 
admitted  that  they  were  liable  to  repair 
the  approaches  to  the  bridges,  including 
therein  so  much  of  the  highway  as  for  the 
purposes  of  the  bridge  had  been  raised  or 
interfered  with. 

DanckwerU^  K,C,,  Mieklem^  K,C.j  and 
LaiUyy  for  the  plaintiffs. — The  Statute 
of  Bridges  was  declaratory  of  the  com- 
mon law  and  defined  the  distance  along 

the  least,  whereof  one  to  be  of  the  quorum, 
shall  have  power  and  authority  to  inquire,  hear, 
and  determine  in  the  king's  general  sessions  of 
peace,  of  all  manner  of  annoyances  of  bridges 
broken  in  the  highways,  to  the  damage  of  the 
king's  liege  people,  and  to  make  such  process 
and  pains  upon  every  presentment  afore  them 
for  the  reformation  of  the  same,  against  such  as 
owen  to  be  charged  for  the  making  or  amend- 
ing of  such  bridges,  as  the  king's  justices  of  his 
bench  use  commonly  to  do,  or  as  it  shall  seem 
by  tbeir  discretions  to  be  necessary  and  con- 
venient for  the  speedy  amendment  of  such 
bridges." 

Section  9 :  **  Forasmuch  that  albeit  bridges 
decayed  were  amended  and  repaired  according 
to  the  tenor  of  this  act,  yet  nevertheless,  if 
speedy  remedy  for  the  amendment  of  the  ways 
next  adjoining  to  every  of  the  ends  of  such 
bridges  should  not  be  had  and  made,  the  king's 
subjects  should  take  little  or  none  avail  or  com- 
modity in  many  parts  of  this  realm  by  the 
making  of  the  bridges:  (2)  in  consideration 
whereof,  be  it  enacted  ....  That  such  part 
and  portion  of  the  highways  in  every  part  of 
this  realm,  as  well  within  franchise  as  without, 
as  lie  next  adjoining  to  the  ends  of  any  bridges 
within  this  realm,  distant  from  any  of  the  said 
ends  by  the  space  of  three  hundred  foot,  be 
made,  repaired,  and  amended  as  often  as  need 
shall  require ;  (3)  and  that  the  justices  of  the 
peace  in  every  shire  of  this  realm,  franchise, 
city,  or  borough,  or  four  of  them  at  the  least, 
whereof  one  to  be  of  the  quorum,  within  the 
limits  of  their  commissions  and  authorities, 
shall  have  power  and  authority  to  inquire,  hear, 
and  determine  in  the  king's  general  sessions 
of  peace,  all  manner  of  annoyances  of  and  in 
such  highways,  so  being  and  lying  next  adjoin- 
ing to  any  ends  of  bridges  within  this  realm, 
disumt  from  any  one  of  the  ends  of  such 
bridges  three  hundred  foot,  and  to  do  in  every- 
thing and  things  concerning  the  making,  re- 
pairing, and  amending  of  such  highways,  and 
every  of  them,  in  as  large  and  ample  manner,  as 
they  might  and  may  do,  to  and  for  the  making, 
repairing,  and  amending  of  bridges,  by  virtue 
and  authority  of  this  present  Act." 
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tbe  highway  for  which  the  approaches 
to  the  bridge  were  repairable — namely, 
300  feet.  Prima  facie  the  county  is  liable 
to  repair  the  approaches  unless  it  can  be 
shown  that  some  one  else  is  bound  by  pre- 
jscription  or  tenure  to  repair  the  same — 
Rex  V.  West  Riding  of  York  (Inhabitants) 
[1806].^  But  the  principle  is  well  estab- 
Hshed  that  where  any  one  for  his  own 
benefit  cuts  through  or  interferes  with  a 
highway  lawfully  and  under  the  autho- 
rity of  an  Act  of  Parliament,  then  it  is 
Always  implied,  if  not  expressly  provided, 
that  he  must  supply  a  bridge,  and  it  is  a 
continuing  condition  that  he  should  keep 
the  bridge  in  repair — Rex  v.  XerU  {In- 
Aabitants)  [iSll],"  Rexv.  Kerrison  [{Sl5]y^ 
Rex  V.  Lindsey  (Inhabitants)  [iSllV  '^^« 
V.  Isle  of  Ely  (Inhabitants)  [l850J,*  and 
Bwry  Corporations.  Lancashire  and  York- 
shire Railway  [isss]  ^ ;  and  whoever  is 
bound  to  repair  the  bridge  is  bound  also 
to  repair  the  highway  to  the  extent  of 
300  feet  from  each  end  of  the  bridge — 
RoUe'a  Abr,,  vol.  1,  p.  368,  Reg,  v.  Linodn 
Corporation  [l838],^  and  Reg.  v.  South- 
Eastern  Railvoay  [l875],^  even  though 
the  300  feet  at  one  end  may  be  in 
a  county  other  than  the  county  which 
i&  liable  to  repair  the  bridge — Rex 
V.  Devon  (Inhabitants)  [isilj.^  The 
decision  of  Lord  Ellenborough  in  Rex  v. 
Kent  (Inhabitants)  [l814],io  ^g  ^^g  pointed 
out  in  Reg.  v.  Isle  of  Ely  (Inhabitants),^ 
was  founded  upon  a  record  which  was  not 
in  fact  the  correct  record  of  the  decision 
cited  in  RoU^s  Abr.,  vol.  1,  p.  368.  The 
liability  to  repair  the  approaches  to  the 
extent  of  300  feet  flows  not  from  juris- 
diction, but  from  the  liability  with  regard 
to  the  bridge.  The  Statute  of  Bridges 
was  a  gen^^  statute  applicable  to  all 
bridges. 

EvSf  K.C.f  and  Vaughan  Hawkins,  for 
the  defendants. — ^The    only    question    is 

(1)  7  Bast,  688 ;  affirmed,  [isis]  5  Taunt.  284. 

(2)  13  East,  220. 

(3)  3  M.  &  8.  521. 

(4)  14  East.  317. 

(6)  19  L.  J.  M.C.  223 ;  16  Q.B.  827. 

(6)  67  L.  J.  QJ5.  280;  20  Q.B.  D.  485.    In 
H.L.:  69  L.  J.  dK  85;  14  App.  Cas.  417. 

(7)  7  L.  J.  Q.B.  161 ;  8  Ad.  &  B.  65. 

(8)  32  L.  T.  868. 

(9)  14  Bast,  477. 
(10)  2  M.  &  S.  613. 


whether  the  300-feet  limit  applies.  In 
this  case  the  statutory  width  of  the  river 
is  ten  feet,  and  as  it  is  not  used  for  navi- 
gation, but  merely  for  the  passage  of 
water,  there  is  no  need  for  raised  arches. 
In  the  recent  case  of  j^ottingham  County 
Council  V.  Manchetter,  Sheffield,  and  Lin- 
colnshire Railway  [iS94]  ^^  the  defendants 
were  held  liable  to  maintain  the  bridge 
and  approaches,  bat  only  to  an  extent  of 
180  feet,  not  300.  If  "bridge"  really 
includes  the  approaches  to  the  extent  of 
300  feet  at  each  end,  it  is  hardly  likely 
that  counsel  would  not  have  used  that 
argument  in  that  case.  In  Rex  v.  Staf- 
fordshire and  Worcestershire  Canal  Co. 
[l90l]  ^*  the  questioner  the  300-feet  limit 
was  raised,  but  not  determined  ;  and  it 
must  not  be  taken  as  settled  law  that  the 
obligation  to  repair  a  bridge  carries  with 
it  the  obligation  to  repair  300  feet  of  the 
highway  at  each  end.  The  reason  of  the 
Statute  of  Bridges  does  not  extend  to  a 
modern  Act.  Why  go  back  to  an  old 
statute  when  the  repair  of  the  bridge  and 
the  approaches  will  be  sufficient  to  satisfy 
the  common-law  liability  f  The  Statute 
of  Bridges  was  not  applied  in  Notting- 
ham County  Council  v.  Manchester,  Shef- 
field, and  Lincolnshire  Railway. ^^ 
Danckwerts,  K.C,  replied. 

SwiNFEN  Eady,  J. — The  question  for 
decision  in  this  action  is  whether  the 
defendants,  the  New  River  Company,  are 
liable  to  maintain  and  keep  in  repair  the 
roadway  at  either  end  of  their  bridges  to 
the  extent  of  300  feet  adjoining  the 
ends  of  such  bridges,  or  whether  the 
defendants  are  only  liable  to  main- 
tain the  bridges  and  the  approaches, 
leaving  the  question  what  the  extent  of 
the  approach  is  to  be  dealt  with  as  a  matter 
of  fact  in  each  case.  The  defendants 
admit  the  latter  liability,  but  they  deny 
that  they  are  liable  in  every  case  to  main- 
tain 300  feet  measured  from  each  end  of 
the  bridge.  The  plaintiffs  base  their  con- 
tention on  the  Statute  of  Bridges.  [His 
Lordship  referred  to  the  New  il^ver  Com- 
pany's Acts  and  charter,  and  continued  :] 
Now  upon  these  fetcts  it  is  contended  that 
upon  the  true  construction  of  the  Statute 

(11)  71  L.  T.  430. 

(12)  65  J.  P.  605. 
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of  Bridges  the  defendants  are  liable  for 
maintaining  the  300  feet  from  each 
end,  and  the  case  is  put  in  this  way : 
By  the  common  law,  where  a  person 
cuts  through  a  highway,  even  though 
empowered  to  do  so  by  statute,  there  is 
an  obligation  imposed  upon  him,  even  if 
the  statute  is  silent  on  the  subject,  to 
make  good  the  passage  for  all  the  King's 
subjects — as  good  as  it  was  before  he 
interfered  with  the  highway.  That, 
therefore,  requires  him  to  make  a  bridge 
for  the  passage  of  people  and  carriages, 
where  it  is  a  carriage-way,  and  to  main- 
tain it  for  all  time.  Then  it  is  said  that  the 
liability  at  common-law  being  to  maintain 
the  bridge  and  its  approaches,  the  statute 
fixed  the  extent  of  the  approaches  by  a 
hard-and-fast  line  to  govern  every  case, 
instead  of  it  being  left  to  be  determined 
as  a  matter  of  fact  in  each  case  what  the 
extent  of  the  approach  is  which  the  bridge 
builders  are  liable  to  maintain.  The 
Statute  of  Bridges  itself  does  not  in  terms 
contain  any  such  provision ;  but  that 
statute  has  been  the  subject  of  judicial 
interpretation  from  time  to  time,  and  the 
contention  is  that,  having  regard  to  that 
interpretation,  it  is  within  the  intend- 
ment and  provision  of  the  statute  that 
persons  and  corporations  becoming  liable 
to  repair  the  bridge,  whether  ratione 
tenures  or  by  prescription  or  otherwise, 
including  a  case  like  the  present  where 
they  have  cut  through  a  highway,  should 
be  bound  by  the  rule  laid  down  in  the 
statute. 

Numerous  cases  have  arisen  from  time 
to  time  upon  the  construction  of  the 
statute.  In  1806  there  was  a  case  of 
Hex  V.  West  Biding  of  York  (InhalntantB)^^ 
in  which  it  was  determined  that  where 
the  inhabitants  of  a  county,  or  of  a  divi- 
sion or  riding  of  a  county,  are  liable  to 
the  repairs  of  a  public  bridge,  they  are 
liable  alsq  to  the  repair,  to  the  extent  of 
300  feet,  of  the  highway  at  each  end  of 
the  bridge ;  and  if  indicted  for  that  non- 
repair, they  can  only  exonerate  them- 
selves by  pleading  specially  that  some 
other  is  bound  by  prescription  or  tenure 
to  repair  the  same.  The  bridge  in  that 
case,  called  the  Tame  Water  Bridge,  was 
a  bridge  erected  long  after  the  Statute  of 
Bridges.   It  was  the  third  of  three  Tame 


Water  Bridges ;  the  first  two  had  he&a 
swept  away,  and  a  dispute  arose  with 
regard  to  the  non-repair  of  the  third 
bridge.  All  of  the  bridges  were  erected 
some  time  in  the  eighteenth  century,  the 
first  about  the  year  1750  or  shortly 
afterwards. 

Then  cases  arose  where  bridges  had 
been  made  by  navigation  companies  under 
statutory  powers,  and  those  cases  divide 
themselvei^  into  two  classes.    The  first  is 
where  the  Act  requires  the  navigation 
company   to  place  a  bridge  in  as  coiw 
venient  a  place  and  so  as  to  make  tho 
highway  as  convenient  as  before  they 
interfered  with  it ;  and  the  second  where 
the  statute  is  silent  with  regard  to  any 
substituted  provision,  and  the  company  is 
bound  by  the  common  law.     An  instance 
where  a  navigation    company    was    re- 
quired to  make  bridges  by  the  Act  which 
gave  them  power  is  Mex  v.  £^ent  (Inhabi- 
tants),^   There  the  Medway  Navigation 
Company  were  empowered  under  a  local 
Act  to  make  the  river  Medway  navi- 
gable, to  take  tolls,  and  then  the  words  of 
the  Act  were :  *'  and '  to  amend  or  alter  such 
bridges  or  highways  as  might  hinder  the 
passage  or  navigation,  leaving  them  or 
others  as  convenient  in  their  room.' "    It 
was  held  in  that  class  of  case  that  the 
liability  to  repair  is  upon  the  navigation 
company,  and  not  upon  the  inhabitants 
of  the  county  at  large.      An  instance  of 
the  second  class,  where  the  Act  is  silent 
as  to  this  liability,  was  Bex  v.  Kerrison,^ 
In  that  case  certain  persons  were  ap- 
pointed commissioners  for  making  navi- 
gable the  river  Waveney  from  Beccles  to 
Bungay,  and  they  were  authorised  to  cut 
the  soil  of  any  persons  for  making  a  new 
channel,  and  so  on ;  and  by  virtue  of  their 
powers  they  made  a  cut  through  a  high- 
way, rendering  it  impassable,  and  a  bridge 
was  built  over  the  cut,  over  which  the 
public  passed,  and  it  was  held  that  the  pro- 
prietors of  the  navigation  were  the  persons 
who  were  liable  to  repair  the  bridge.  Mr. 
Justice  Le  Blanc  said, ''  The  proprietors  had 
right  to  make  a  cut  through  the  highway, 
and  so  far  were  not  wrongdoers :  but  if 
they  had  left  it  so,  I  conceive  they  would 
have  been  wrongdoers,  and  might  have 
been  indicted."    To  take  another  illustra- 
tion, in  Beg,  v.  Isie  of  Ely  {Inhabiiante)^^ 
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where  the  question  was  whether  the  Com- 
miamoners  of  Bedford  Level  or  the  in- 
habitants of  the  Isle  of  Ely  were  liable  to 
repair  a  bridge,  the  defendants  had  put 
in  a  plea  raising  the  question,  to  which 
the  Crown  demurred.  Mr.  Justioe  Patte- 
son  said,  in  delivering  judgment:  *'As 
the  first  count  has  shewn  the  defendants 
liable  prima  faeiej  the  question  on  this 
f>lea  will  be,  whether  it  shews  any  other 
party  really  liable.  .  .  .  Now  the  plea 
«hews  a  highway  interrupted,  and  an 
artificial  drain  or  river  made  across  it, 
for  the  use,  profit  and  advantage  of  the 
Adventurers,  the  necessity  for  a  bridge 
thereby  created,  and  the  bridge  in  con- 
sequence constructed  on  the  line  of  the 
former  highway  by  them,  and  the  former 
highway  thenceforward  and  now  carried 
vpon  the  bridge/'  Then  later  on  he 
said,  "It  appears  to  us  that,  when  the 
Adventurers  first  cut  the  drain,  and  in- 
terrupted the  public  highway,  that  act, 
however  authorized  by  commissions  of 
sewers  or  other  power  vested  in  them, 
was  done  for  their  own  use,  benefit  and 
convenience,  and  could  be  legal  only  on 
the  condition  of  substituting  another  high- 
way, which  could  be  only  by  a  bridge  as 
convenient  for  the  public  as  the  old  ooe  ; 
that  the  public  were  in  truth  no  gainers 
by  the  change ;  they  were  by  this  hypo- 
thesis merely  placed  in  the  same  situation 
as  before ;  and  that  the  condition  which 
was  necessary  to  legalise  the  first  cutting 
of  the  drain  was  and  is  a  continuing  one : 
the  instant  it  is  broken,  the  indefeasible 
eights  of  the  public  revive,  and  the  cut 
b^mes  a  nuisance."  The  Court  held 
that  the  plea  was  good,  and  on  the  facts 
being  proved  the  inhabitants  of  the  Isle 
of  Ely  would  be  exonerated  from  the 
repair  of  the  bridge.  It  will  be  observed 
that  in  these  cases  to  which  I  have  last 
referred  no  question  was  raised  with 
regard  to  the  extent  of  the  liability, 
whether  it  was  a  liability  to  repair  the 
bridge  and  approaches,  or  300  feet  from 
cither  end.  So  far  as  can  be  gathered 
firom  the  report  of  those  cases,  no  refer- 
ence was  made  to  the  300  feet. 

Then  there  is  another  case  in  which 
reference  to  the  300  feet  was  made, 
and  that  is  Eeg.  v.  Lincoln  {Corpora- 
aony    There  was    a   question    of  the 


liability  of  the  Corporation  of  Lincoln  to 
repair  by  prescription  a  certain  bridge, 
and  it  was  held  in  that  case  that  where 
a  party  is  liable  by  prescription  to  repair 
a  bridge  he  is  also  prima  facie  liable  to 
repair  the  highway  to  the  extent  of  300 
feet  from  each  end,  and  it  was  so  ad- 
judged. 

So  far,  the  decisions  upon  the  Statute 
of  Bridges  shew  that  the  statute  applies 
to  a  case  where  the  county  at  large  is 
liable  to  repair  a  bridge,  and  where  a 
party  is  liable  to  do  so  by  prescription, 
and  I  think  the  reasoning  would  also 
obviously  extend  to  a  case  where  the 
party  is  liable  raiione  tenuroB,  Still,  the 
question  remains  open  whether,  where  a 
party  is  liable  under  an  Act  of  Parlia- 
ment subsequent  to  the  statute  of 
Henry  8,  his  liability  still  extends 
to  the  300  feet.  The  question  has 
twice  been  raised  in  modern  times.  In 
NoUingham  Couniy  Council  v.  Mancheater, 
Sheffield,  and  Lincolnshire  Railtcay^^  there 
was  a  Special  Case  stated  to  determine  the 
question  whether  the  railway  company 
were  liable  to  repair  the  approaches  to 
a  bridge.  In  the  Special  Case,  after  put- 
ting forward  the  contention  that  the 
company  were  bound  to  repair  the  ap- 
proaches, the  plaintiffii  added :  **  It  is 
farther  contended  by  the  plaintifis  that 
the  defendants  are  by  common  law  bound 
to  repair  the  highway  for  a  distance 
of  300  feet  from  each  end  of  the  said 
bridge."  The  defendants  admitted  their 
liability  to  repair  the  bridges,  but  con- 
tended that  they  were  not  liable  to 
maintain  or  repair  any  other  part  of 
the  raised  approaches.  There  the  ques- 
tion submitted  to  the  Court  was  whether 
the  defendants  were  legally  liable  to 
maintain  and  repair  the  raised  approaches. 
No  question  was  in  form  submitted  as  to 
whether  the  defendants  were  liable  to 
repair  to  the  extent  of  300  feet.  The 
Divisional  Court  (Air.  Justice  Mathew 
and  Mr.  Justice  Kennedy)  held  that  the 
railway  company  were  liable  to  repair 
the  approaches  as  part  of  the  bridge. 
Mr.  Justice  Mathew  said :  *'  the  particular 
bridge  which  was  made  over  the  canal  was 
on  a  higher  level  than  the  highway  leading 
up  to  the  spot  in  question,  and  so  it  be- 
came necessary  to  carry  the  bridge  over 

Digitized  by  VjOOQIC 


54  OHANCEEY  DIVISION. 

Hertfordshire  County  Council  v.  New  Riveb  Co. 


[190$ 


the  canal,  and  to  do  that,  and  for  the 
convenient  passage,  it  was  necessary  to 
provide  approaches  of  a  higher  level  than 
the  former,  of  180  feet  on  the  south  side 
of  the  canal  and  174  feet  on  the  north 
side.  That  was  the  bridge  perfected  and 
made  under  the  provisions  of  the  Act  of 
Parliament."  Then  the  Court  considered 
upon  whom  was  the  obligation  of  repairing 
those  approaches,  and  the  conclusion  was 
that  the  defendants  were  liable.  That 
case  is  rather  against  the  plaintiffs  than 
in  their  favour.  True  it  is  that  the  point 
was  not  decided  in  terms,  and  although 
mentioned  in  the  Special  Case  was  not 
formally  raised  in  the  question  submitted 
to  the  Court;  but  if  the  defendants 
were  liable  to  repair  to  the  fixed  limit 
of  300  feet  from  each  end  of  the 
bridge,  it  would  not  have  been  necessary 
to  consider  the  limits  of  the  raised  ap- 
proach, or  whether  it  in  fact  formed  part 
of  the  approaches  to  the  bridge.  If  the 
jH^esent  plaintiffs'  contention  was  right, 
the  short  answer  to  the  case  would  have 
been:  ''It  is  within  the  fixed  limit  of 
300  feet  from  each  end  of  the  bridge, 
and,  therefore,  under  the  Statute  of 
Bridges  you  are  bound  to  maintain  it. 
It  is  to  be  treated  as  part  of  the  bridge, 
and  it  is  not  necessary  for  us  to  consider 
any  of  the  facts  with  regard  to  it."  The 
point  was  raised  again  in  Bex  v.  Stafford- 
shire  arid  Worcestershire  Canal  Co.^^  by 
the  indictment.  But  Mr.  Justice  Wright 
expressly  stated  that  he  did  not  mean  to 
decide  it,  and  the  indictment  was  amended 
so  as  not  to  raise  the  question.  That 
case,  therefore,  is  not  a  decision  either 
way. 

Under  these  circumstances  I  have  to 
determine  whether  the  defendants  are 
liable  to  repair  to  the  extent  alleged. 
This  is  a  case  in  which  the  liability  to  erect 
a  bridge  is  not  left  to  the  common  law,  but 
is  imposed  by  statute.  It  is  not  like  one 
of  the  cases  to  which  reference  was  made, 
where  the  word  in  the  statute  was  that 
the  company  were ."  authorised"  to  make 
a  bridge.  The  Court  doubted  whether 
the  words  authorising  them  to  make  a 
bridge  would  be  sufficient  to  impose  upon 
them  a  liability  to  make  it.  But  that  is 
not  the  language  of  this  statute.  This 
statute  enacts  that  ''  the  Mayor,  com- 


monalty, and  citizens  of  London,"  the 
predecessors  of  the  defendants,  ''and  their 
successors  for  ever,  shall  make  and  main- 
tain at  their  costs  and  charges  from  time 
to  time,  convenient  bridges  and  ways  for 
the  passage  of  the  King's  subjects,  and 
their  cattle  and  carriages,  over  or  through 
the  said  new  cut  or  river,  in  places  meet 
and  convenient."  In  my  opinion,  where  a 
statute  passed  so  recently  as  the  time  of 
James  1  empowers  a  company  to  interfere 
with  the  highway  by  making  cuts  across 
it,  but  requires  them  to  make  and  main- 
tain convenient  bridges  and  ways,  the 
expression  '^  bridge"  as  used  in  the  statute 
does  not  necessarily  mean  a  bridge  with 
the  approaches  defined  by  the  Statute  of 
Bridges — that  is  to  say,  a  bridge  and 
approach  to  the  extent  of  300  feet  from 
each  end.  In  my  opinion,  the  liability  of 
the  defendants  in  the  present  case  is  te 
be  measured  by  the  terms  of  the  statute. 
Their  liability  is  imposed  by  section  6, 
and  according  to  the  true  construction  of 
that  section  I  am  of  opinion  that  the 
company  is  bound  to  maintain  for  ever 
convenient  bridges  and  ways,  but  is  not* 
under  an  obligation  to  maintain  the  ap- 
proaches for  the  full  distance  of  300  feet 
as  determined  by  the  Statute  of  Bridges. 
It  would  be  a  modern  extension  for 
which  no  precedent  is  to  found  in  the 
books,  so  far  as  search  has  been  made,  of 
the  Statute  of  Bridges  to  hold,  as  prac- 
tically I  should  have  to  hold,  in  order  tO' 
decide  in  favour  of  the  plaintiffs,  that 
wherever  a  subsequent  statute  has  imposed 
upon  a  company  or  person  the  obligation  of 
making  and  maintaining  bridges  over  the 
highway,  it  hos  ipso  facto  impased  upon 
them  the  obb'gation  of  repairing  the  ap- 
proaches to  the  extent  of  300  feet  on 
either  side.  From  the  time  of  Henry  8> 
to  the  present  time  it  has  never  been  so 
held  ;  and  I  am  of  opinion  that  I  am  not 
entitled  so  to  extend  the  operation  of 
that  ancient  statute  in  a  case  where  the 
obligation  to  make  the  bridge  is  imposed 
by  the  statute  which  enables  the  inter- 
ference to  be  made  with  the  highway.  I 
must  decide  that  the  defendants  are  bound 
to  repair  and  keep  in  repair  the  bridges 
and  arches,  and  other  parts  thereof  and 
approaches  thereto,  the  extent  of  which 
must  be  determined  aa  a  matter  of  fiact 
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in  eftch  case  if  in  dispute ;  but  they  are 
not  bound  to  repair  the  highway  to  the 
extent  of  300  feet  on  either  side. 


Solicitors — R.  A.  Read,  agent  for  C.  E.  Long- 
more,  Hertford,  for  plaintiffs ;  Thompson  &c 
Debenhams,  for  defendants. 

[Beported  by  R,J,  A,  Morrison^  Esq^ 
BtMrHster-at'  Laro, 


[IN  THE  COURT  OP  APPEAL.] 
Vaughan  Williams,  L.J.  ^ 
RoMEB,L.J.  I  Christy  &  Co. 

C0ZEKS.HarDY,L.J.  V      ^TlPPBR. 


1904. 
Nov.  14. 


Trade  Mark — Registration — *^  Invented 
ward  " — Rectification  of  Register — Patents, 
Designs,  and  Trade  Marks  Act,  1883 
(46  <j&  47  Vict.  e.  57),  s.  64,  suh-s.  1— 
Patents,  Designs,  and  Trade  Marks  Act, 
1888  (51  d'  52  Vict.  c.  50),  s.  10,  sid>-s.  1. 

Theioord  "  Abaorbine  "  used  in  connection 
mth  a  veterinary  preparation,  which  pro- 
fessed to  absorb  and  remove  certain  equine 
aUments  is  not  an  "invented  word  "  toithin 
the  meaning  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  s.  64,  suh-s.  1,  as 
amended  by  the  Patents,  Designs,  and  Trade 
Marks  Act,  1888,  s.  10,  and  therefore  is  not 
properly  registered  as  a  trade  mark,  and 
should  be  expunged  from  ihe  register. 

Decision  of  Joycb,  J.  (73  L.  J.  Ch.  212  ; 
[1904]  1  Ch.  696),  affirmed. 

Appeal  from  decision  of  Joyce,  J. 

The  plaintiffs,  Thomas  Christy  <fe  Co., 
were  a  firm  of  wholesale  druggists  in 
London,  and  the  plaintiff  Wilbur  Fenelon 
Young  was  a  manu£Eu:turing  chemist 
carrying  on  business  in  Massachusetts, 
in  the  ITnited  States  of  America.  Thomas 
Christy  &  Co.  acted  as  the  sole  agents  in 
England  of  W.  F.  Young  for  the  sale  of 
a  medicinal  preparation  for  veterinary  pur- 
poses, manufactured  by  him  and  identified 
by  the  name  and  trade  mark  "  Absorbine." 
This  had  been  sold  in  the  United  Kingdom 
for  a  number  of  years  under  that  name, 
and  was  also  well  known  in  America. 


On  November  21,  1900,  W.  F.  Young 
obtained  registration  in  England  of  the 
word  "  Absorbine "  as  a  trctde  mark  in 
class  2  in  respect  of  "  chemical  substances 
used  for  agricultural,  horticultural,  veterin- 
ary and  sanitary  purposes,"  and  in  class  3 
in  respect  of  chemical  substances  pre- 
pared for  use  in  medicine  and  pharmacy. 
He  disclaimed  any  claim  to  the  exclusive 
use  of  the  word  "  absorb."  The  plaintiffs 
used  the  word  '^Absorbine"  solely  in 
connection  with  and  as  a  designation  of 
a  liquid  preparation  professing  to  be  *'  es- 
pecially prepared  to  absorb  and  remove 
the  wind  puff,  capped  hock,  thoroughpin, 
shoeboil,  enlarged  glands,  soft  splint,  big 
knee,  thick  cord,  knotted  tendons,  big 
ankle,  collar  puffs,  and  tumors." 

The  defendants  Messrs.  B.  C.  Tipper  & 
Son  were  manufistcturers  and  vendors  in 
Birmingham  of  veterinary  preparations, 
and  had  previously  made  and  sold  an  oint- 
ment under  the  name  of  "  Tipper's  Ab- 
sorbent Ointment,"  for  application  in  cases 
similar  to  those  for  which  the  plaintiffs' 
liquid  remedy  was  advertised  to  be 
specially  prepared.  At  a  date  practically 
contemporaneous  with  the  plaintiffs'  ap- 
plication for  their  trade  mark  ^*  Absorb- 
ine," the  defendants  changed  the  title  of 
their  "Absorbent"  ointment  to  "Ab- 
sorbine," but  without  any  knowledge  of 
what  the  plaintiffs  were  doing.  The  de- 
fendants then  sold  their  preparation  under 
the  title  of  "  Absorbine  Tippers." 

On  discovering  this,  the  plaintiffs  com- 
menced their  action  on  March  30,  1903, 
and  asked  for  an  injunction  to  restrain 
the  defendants  from  selling  or  offering  for 
sale  any  veterinary  preparation  not  of  the 
plaintiffs'  manu&cture  under  the  name  of 
"  Absorbine  "  or  under  any  other  name 
which,  by  reason  of  colourable  imitation 
thereof  or  otherwise,  was  calculated  to 
represent  or  lead  to  the  belief  that  such 
preparation  was  a  preparation  of  the 
plaintiffs',  and  to  restrain  the  infringe- 
ment of  the  plaintiff'  registered  trade 
mark ;  and  the  plaintiffs  claimed  an  in- 
junction to  restrain  the  defendants  from 
passing  off  or  enabling  others  to  pass  off 
their  veterinary  preparation  as  used  for 
a  preparation  of  the  plaintiffs. 

The  defisndants  moved  to  expunge  the 
word  "Absorbine"  fix)m  the  regbter  of 
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trade  marks,  on  the  ground  that  the 
registration  of  the  word  was  improper, 
inasmuch  as  it  was  not  an  *' invented 
word  "  within  the  meaning  of  the  Patents 
&c.  Act,  1888.  The  action  and  motion  to 
rectify  came  on  together,  and  Joyce,  J., 
held  that  the  word  *'  Absorbine  "  must  be 
expunged  from  the  register  of  trade  marks 
as  not  being  an  *'  invented  word  "  within 
the  meaning  of  the  Patents,  Designs,  and 
Trade  Marks  Acts,  1883,  s.  64,  as  amended 
by  the  Act  of  1888,  s.  10. 
The  plaintiff  Young  appealed. 

NwiUe,  K.G.^  and  SehaMian,  for  the 
appellant.  —  "  Absorbine  "  is  an  "  in- 
vented word,'*  and  is  properly  on  the 
register.  An  invented  word  may,  accord- 
ing to  the  latest  decision,  be  registered 
under  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  s.  64,  as  amended  by  the 
Act  of  1888,  s.  10,  although  it  may  have 
reference  to  the  character  or  quality 
of  the  goods  —  Ecutmaii  Photographic 
Material  Co.  v.  ComptroUer-QeTiwal 
("  Solio  ")  [1898].^  In  Burroughs,  WeUoome 
<k  Co'a  Trade  Marks,  In  re  [l904],*  the 
word  ''Tabloid"  was  held  to  be  "a  distinc- 
tive fancy  word  not  in  common  use"  under 
section  64,  sub-section  1  (c)  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883. 
The  word  "Absorbine"  is  not  an  in- 
fringement of  any  one's  right  to  the  use 
of  the  English  language.  In  the  Solio 
Caee  ^  Lord  Herschell  expressed  himself 
to  the  effect  that  he  would  have  been 
inclined  to  consider  "Satinine''  a  good 
trade  mark,  and  said  that  if  the  word  is 
*'  invented  "  the  qitaTUum  of  invention  is 
immaterial.  The  real  question  in  cases 
of  ,this  sort  is  whether  anything  is 
taken  which  the  public  have  a  right  to. 
The  practice  of  the  Patent  Office  since 
the  decision  in  the  Solio  Caee^  has 
been  to  register  words  ending  in  ''ine," 
and  a  large  number  of  trade  marks 
have  been  so  registered,  which,  if 
this  decision  stands,  must  be  treated  as 
invalid. 

[RoMEB,  L.J. — I  object  to  consider  the 
practice  of  the  office.  We  are  not  going 
to  give  a  decision  of  principle.  Each  case 
must  be  judged  by  itself.] 

(1)  67  L.  J.  Ch.  628  ;  £1898]  A.C.  571. 

(2)  78  L.  J.  Ob.  476;  [1904]  1  Ch.  736. 


*' Absorbine"  is  intended  to  describe 
something  which  is  a  novelty.  The  word 
is  "  invented." 

ToungeTy  K.C,  and  E,  P.  Hewitt^  for 
the  defendants,  were  not  called  upon. 

Vaughan  Williams,  L.J. — I  do  not 
think  we  shall  be  depriving  the  trade  of 
any  advantage  on  which  they  counted  by 
holding  that  this  word  ''Absorbine*'  is 
not  an  *'  invented  word."  In  each  case 
you  must  look  at  the  word  itself  and 
decide  whether  it  is  an  invented  word  or 
not.  In  my  opinion  ''Absorbine"  is  a 
mere  variation  of  the  word  "  absorb,"  and 
is  used  in  precisely  the  same  sense  and 
with  the  same  effect.  It  is  obviously  used 
with  the  intention  of  indicating  that  this 
preparation  which  the  plaintiff  sell  does 
absorb  and  effects  its  cure  by  absorbing. 
I  do  not  decide  that,  if  we  could  say  that  it 
was  a  word  derived  from  some  other  word, 
that  would  be  sufficient  to  prevent  our 
holding  that  it  was  an  invented  word.  We 
have  not  to  decide  that.  In  the  present 
case  I  am  of  opinion  that  there  is  no  in- 
vention whatsoever  in  this  word  "Ab- 
sorbine." I  may  mention  that,  so  far  as 
"  Solio  "  is  concerned,  the  case  is 
obviously  different  "  Solio "  may  have 
been  derived  from  "  Sol,"  but  there  is  no 
word  in  the  English  language  of  which  one 
could  say  "  Solio  "  was  a  mere  variation. 
Under  the  circumstances,  I  think  the 
judgment  of  Mr.  Justice  Joyce  is  correct, 
and  the  appeal  must  be  dismissed  with 
costs. 

RoMEB,  L.  J.,  and  Gozens-Habdy,  L.  J., 
agreed. 

Appeal  dismissed. 


Solicitors— L.  B.  Toivnroe,  for  appellant; 
Belfrage  k.  Co.,  agente  for  T.  W.  Robinson, 
Birmingham,  for  respondents. 

IReported  hy  A,  J.  Spencer,  Etq., 
BarrUter-at-Law. 
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[IN  THE  COURT  OF  APPEAL.] 
'Vaughan  Wiluams,  L.  J.  ^ 
BoiiBK,  L.J.  Jones 

Cozbns-Hardy,  L.J.  >  V, 

1904.  Hughes. 

Nov.  16,  17.  ) 

Local  Government^ National  School — 
Teacher  Appointed  by  Managers  under 
Truet  Deed — Notice  of  Dismieaal  before 
** appointed  day" — Eoepira^tion  of  Notice 
AftertDarde — Consent  of  Local  Education 
Authority — Parties  to  Action — Education 
Ad,  1902  (2  Edw.  7.  c.  42),  s.  6,  sub^.  2  ; 
-8,  7,  siLb'S.  1  (c);  9. 11,  sub-8S,  1  and  6. 

The  plaintiff  was  in  July,  1899,  ap- 
pointed  teacher  ait  a  NaMonal  sdiool  by  the 
4hen  managers  under  the  trust  deed,  by  an 
agreement,  one  of  the  terms  of  %/Dhich  was 
that  his  engagement  should  be  determinable 
by  three  months'  notice.  On  May  6,  1904, 
the  then  managers  gave  the  plaintiff  notice 
that  they  would  not  require  his  services  as 
master  after  August  9,  1904.  On  July  1, 
1904,  the  Education  Act,  1902,  cam^  into 
operation  in  the  county  in  which  the  school 
was  situated,  that  being  the  "  appointed 
day  "  in  that  county.  The  county  council, 
the  local  education  authority,  refused  to 
consent  to  the  plaintiff's  dismissal. 

Under  section  7,  sub-section  1  (c),  in  the 
case  of  a  non-provided  school  maintained 
by  the  local  education  authority  the  consent 
4if  the  authority  is  required  to  the  dismissal 
of  a  teacher  except  in  the  ease  there 
mentioned:  —  Held,  that  on  the  day 
when  the  Act  came  into  operation  the 
plaintiff  was  being  employed  for  a  term 
which  ended  on  August  9,  1904,  when  the 
term  came  to  an  end  by  the  expiration  of 
the  timejixed  by  the  previous  notice,  which 
was  validly  given  in  accordance  with  the 
terms  of  the  contract ;  that  the  managers  had 
not  to  give  any  further  notice,  or  do  any- 
thing which  umUd  amount  to  a  dismissal 
within  the  meaning  of  the  Act ;  and  that 
section  7,  sub-section  1  (c)  of  the  Educa- 
tion Act,  I902,hadno  application  to  the  case. 

The  action  was  brought  for  an  injunc- 
tion restraining  the  defmdants  from  pre- 
venting the  plaintiff  from  exercising  his 
duty  as  teacher.  The  defendants  were  the 
four  persons  who  were  "  fotmdation 
managers  "  under  the  Education  Act,  1902. 
They  were  not  the  persons  unth  whom 


the  plaintiff  made  his  contract,  neither 
were  they  tJie  whole  body  of  managers 
under  the  Act : — Held,  that  the  action  was 
not  properly  constituted. 

Appeal  from  decidon  of  Eekewich,  J. 

The  action  was  brought  for  an  injunc- 
tion to  restrain  the  defendants  from  pre- 
venting the  plaintiff  from  exerci»ing  his 
duty  as  master  of  the  Gwaenysgor  schools, 
in  Flintshire,  and  for  a  declaration  that 
the  plaintiff  was  master  of  the  said 
schools  until  his  engagement  had  been 
duly  terminated  by  a  properly  constituted 
authority. 

The  plaintiff  was  appointed  headmaster 
of  the  Qwaenysgor  National  School  by 
the  managers,  by,  as  he  alleged,  a  written 
agreement  on  July  3,  1899.  The  terms 
of  the  agreement  were  that  he  should 
receive  by  way  of  emoluments  a  salary  of 
20/.  a  year,  the  fee  grant,  and  21,  of  the 
aid  grant,  and  all  the  other  (Government 
grants  except  10/.,  which  the  managers 
retained  for  school  expenses,  and  that  his 
engagement  should  be  determinable  by 
three  months'  notice. 

The  site  of  the  school  was  by  deed-poll 
dated  May  31,  1875,  under  the  Schools 
Sites  Act,  1841  (4  &  5  Vict.  c.  38),  and 
the  School  Sites  Act,  1844  (7  &  8  Vict. 
c.  37),  conveyed  to  the  minister  and 
churchwardens  of  the  parish  of  Qwaenysgor 
and  their  succe/wors,  to  hold  the  same 
unto  and  to  the  use  of  the  minister  and 
churchwardens  and  their  successors  for 
the  purposes  of  the  said  Acts.  The  trusts 
wore  to  permit  the  premises  and  all 
buildings  thereon  to  be  appropriated  and 
used  as  and  for  a  school  for  the  education 
of  children  and  adults  or  children  only 
of  the  labouring,  manufacturing,  and  other 
poorer  classes  in  the  parish,  and  as  a 
residence  for  the  teacher  or  teachers  of 
the  school,  and  for  no  other  purpose 
whatever,  such  school  to  be  always  in 
communication  with  and  conducted  upon 
the  principles  and  in  furtherance  of  the 
ends  and  designs  of  the  National  Society ; 
and  it  was  provided  that  the  management 
of  the  school  and  the  appointment  and 
dismissal  of  the  school  teachers  should  be 
vested  in  a  committee  consisting  of  the 
incumbent  for  the  time  being,  his  licensed 
curate  if  the  incumbent  should  appoint 
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him  a  member,  and  of  the  churchwardens, 
and  three  other  persons  being  members 
of  the  Established  Ohurch  and  subscribers 
to  the  funds  of  the  school  of  not  less  than 
10«.  annually ;  and  that  any  vacancy  on 
the  committee  should  be  filled  up  by  the 
appointment  of  a  subscriber  qualified  as 
aforesaid,  such  appointment  to  be  vested 
in  the  incumbent  for  the  time  being. 

The  trust  deed  was  in  the  form  con- 
tained in  section  10  of  the  Schools  Sites 
Act,  1841,  as  varied  by  section  4  of  the 
School  Sites  Act,  1844. 

The  managing  body  by  whom  the 
plaintiff  was  appointed  consisted  only  of 
the  then  rector  and  churchwardens  of  the 
parish.  No  written  agreement  relating  to 
his  appointment  was  produced,  but  he 
stated  in  his  affidavit  that  the  terms  of 
his  appointment  were  as  stated  above. 

On  May  6,  1904,  the  managers  of  the 
school  gave  the  plaintiff  notice  that  they 
would  not  require  his  services  as  master 
after  August  9, 1904.  The  managers  who 
gave  this  notice  were  the  then  rector  and 
churchwardens  of  the  parish,  who  were 
not  the  same  persons  as  in  July,  1899. 
On  July  1,  1904,  the  Education  Act,  1902, 
came  into  operation  in  Flintshire,  that 
being  the  appointed  day  in  that  county, 
and  the  Flint  County  Council  thereupon 
became  the  local  education  authority  for 
the  county.  An  application  was  made  to 
the  county  council  not  to  consent  to  the 
plaintiff's  dismissal,  and  on  August  24, 
1904,  the  education  committee  of  the 
council  resolved  that  they  would  not 
consent  to  his  dismissal.  Under  section  6, 
sub-section  2  of  the  Act  of  1902,  the 
managers  of  the  school  after  the  passing 
of  the  Act  were  four  "foundation 
managers,"  who  were  the  rector  and 
churchwardens  of  the  parish  and  one 
other  person,  and  two  other  persons 
appointed  by  the  local  education  authority. 
The  plaintiff  hearing  that  the  managers 
were  taking  steps  to  appoint  a  master  in 
his  place  issued  the  writ  in  this  action, 
and  he  moved  for  an  interim  injunction. 
The  defendants  to  the  action  were  the 
four  foundation  managers.  The  material 
seobions  of  the  Education  Act,  1902,  are 
set  out  below.  ^ 

(1)  Bdncation  Act,  1902,  s.  6,  snb-s.  2 :  *'  All 
public  elementaiy  schools  not  provided  by  the 


Bigham,  J.,  sitting  as  Vacation  Judge, 
on  August  31,  1904,  granted  an  injunc- 
tion extending  over  the  Vacation,  re- 
straining the  defendants  from  preventing 
the  plaintiff  from  exercising  his  duty  as 
master  of  the  Gwaenysgor  schools. 

The  plaintiff  applied  by  motion  before 
Kekewich,  J,,  that  the  interim  injunction 
might  be  continued  until  the  trial  of  the 
action.  Kekewich,  J.,  dismissed  the 
motion. 

Tho  plaintiff  appealed. 

Low,  K,C.,  and  Ly7in,  for  the  plaintiff. 
— The  plaintiff  was,  as  a  fact,  master  on 
July  1,  1904,  when  the  Act  of  1902  came 
into  force,  and  he  was  recognised  as  such 
by  the  county  council,  and  was  paid  by 
them  out  of  the  rates.      Aiter  that  date 

local  edacation  aathority  shall,  in  place  of  the 
existing  managers,  have  a  body  of  managers 
consisting  of  a  number  of  foundation  managers 
not  exceeding  four,  appointed  as  provided  bj 
this  Act,  together  with  a  number  of  managers 
not  exceeding  two,  appointed — 

"  (a)  Where  the  local  education  authority 
are  the  council  of  a  countj,  one  by 
that  council  and  one  by  the  minor 
local  authority : " 
Section  7,  sub-section  1 :  **  The  local  educa- 
tion authority  shall  maintain  and  keep  efficient 
all  public  elementary  schools  within  their  area 
which  are  necessary,  and  have  the  control  of 
all  expenditure  required  for  that  purpose,  other 
than  expenditure  for  which,  under  this  Act» 
provision  is  to  be  made  by  the  managers ;  but» 
in  the  case  of  a  school  not  provided  by  them,, 
only  so  long  as  the  following  conditions  and 
provisions*are  complied  with : —  ... 

"  (0)  The  consent  of  the  local  education 
authority   shall    be   required  to  the 
appointment  of  teachers,  but  that  con- 
sent shall  not  be  withheld  except  on 
educational  grounds ;  and  the  consent 
of  the  authority  shall  also  be  required 
to  the  dismissal  of  a  teacher,  unless 
the  dismissal  be  on  grounds  connected 
with  the  giving  of  religious  instruc- 
tion in  the  school ; " 
Section  11,  sub-section  1 :  *'  The  foundation 
managers   of   a   school    shall    be    managers 
appointed  under  the  provisions  of  the  trust 
deed  of  the  school.  .  .  ." 

Sub-section  6:  **The  body  of  managers 
appointed  under  this  Act  for  a  public  elemen- 
tary school  not  provided  by  the  local  educa- 
tion authority  shall  be  the  managers  of  that 
sdiool  both  for  the  purposes  of  the  Blementary 
Education  Acts,  1S70  to  1900,  and  this  Act» 
and,  so  far  as  respects  the  management  of  the 
school  as  a  public  elementary  school,  for  th^ 
purpose  of  the  trust  deed.**  _ 
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the  consent  of  the  county  council  to  his 
dismissal  was  essential  under  section  7, 
sub-section  1  (c).  They  have  not  con- 
sented. The  notice  given  by  the  old 
managers  did  not  necessarily  become  in- 
effectual on  July  1,  but  something  else 
had  to  be  done  after  that  date — namely, 
the  consent  of  the  county  council  obtained. 

[RoMJBB,  L.J.  — The  county  council 
could  not  make  a  new  contract  with  the 
plaintiff  by  themselves.  The  persons  to 
make  a  new  contract  were  the  managers, 
with  the  consent  of  the  county  council.] 

The  plaintiff  does  not  say  that  a  new 
contract  has  been  made  with  him ;  but  if, 
when  the  new  education  authority  comes 
into  existence,  there  is  a  person  actually 
teacher,  he  is  entitled  to  remain  until 
the  county  council  consent  to  his  dis- 
missal. The  county  council  are  his  pay- 
masters after  the  Act  comes  into  force. 

[RoxER,  L.J. — ^This  man's  employment 
came  to  an  end  by  reason  of  a  dismissal 
given  before  the  Act.  Does  the  Act 
apply  at  all  ?] 

It  applies  to  a  dismissal  which  was  not 
effective  until  after  the  Act  came  into 
operation.  The  dismissal  here  was  on 
August  9,  not  on  May  6.  There  is  a 
provision  in  clause  16  of  the  Second 
Schedule  to  the  Act  providing  for  the 
transfer  of  officers  to  the  new  authority, 
but  that  only  applies  to  provided  schools. 
There  is  no  provision  which  transfers  the 
officers  of  the  old  managers  of  non- pro- 
vided schools  to  the  new  body.  The  old 
managing  body  ceased  to  exist  on  July  1, 
so  the  plaintiff  could  not  continue  to  be 
their  servant,  but  as  he  remained  teacher 
his  tenure  of  office  must  be  subject  to  the 
new  conditions. 

Section  24  of  the  Education  Act,  1902, 
incorporates  the  definition  section  (sec- 
tion 3)  of  the  Elementary  Education  Act, 
1870.  The  plaintiff  was  within  the 
definition  of  "teacher''  when  the  Act 
came  into  force. 

P.  0,  Zatorence,  K.C.^  and  Nviter,  for 
the  defendants.  —  The  Education  Act, 
1902,  is  silent  as  to  what  is  to  be  done  in 
a  case  like  this ;  but  it  is  submitted  that  it 
does  not  interfere  with  contracts  entered 
into  by  managers  of  voluntary  schools  with 
their  teachers.  Under  the  Act  of  1902  the 
new  managers  become  managers  under 


the  trust  deed.  That  seems  to  be  the 
effect  of  sub-section  6  of  section  11,  and 
clause  12  of  Schedule  II.  throws  some 
light  on  it.  They  take  the  place  of  the 
old  managers,  and  any  contract  entered 
into  by  the  managers  qua  managers  is 
not  invalidated  in  any  way  by  the  change 
in  the  ptraonnd.  Both  the  contract  and 
the  dismissal  in  this  case  are  altogether 
outside  the  Act. 

The  plaintiff  contracted  with  the 
managers  qua  managers.  The  persons 
whom  he  has  made  defendants  are  not 
the  persons  with  whom  he  actually  con- 
tracted in  1899,  neither  are  they  the 
present  body  of  managers.  The  action^ 
therefore,  is  wrong  in  form. 

Lov)^  K.C.^  in  reply. — The  other  two 
managers  were  not  made  defendants, 
because  they  are  friendly  to  the  plaintiff, 
and  do  not  approve  of  what  the  "  founda- 
tion managers  "  are  doing,  but  the  plain- 
tiff will  make  them  parties  if  necessary. 

Assuming  the  defendant's  view  of  the 
continuity  of  the  managership  to  be  cor- 
rect, the  question  is.  When  did  the 
managers  purport  to  dismiss  the  plain- 
tiff? It  was  on  August  9.  The  material 
thing  then  was  the  consent  of  the  local 
education  authority,  and  that  has  been 
overlooked.  The  result  is  that  the  plain- 
tiff has  not  been  properly  dismissed. 

Vaughan  Williams,  L.J. — The  plain- 
tiff has  presented  to  us  his  statement  of 
claim,  which  is,  to  my  mind,  ill-conceived  ; 
and  it  seems  to  me,  that,  whatever  his 
rights  may  be  under  the  statute,  this 
action  brought  against  these  four  persons, 
who  are  members  of  the  management  as 
it  exists  under  the  Act  of  1902,  is  an 
action  which  ought  not  to  have  been 
brought.  These  gentlemen  are  not  the 
original  contracting  parties,  and  they  are 
not  the  whole  of  the  body  of  management 
under  the  Act  of  1902.  I  think  that  the 
action  therefore  is  ill-conceived.  Counsel 
for  the  plaintiff  say  that  we  ought  to 
allow  them  to  amend.  One  good  reason 
for  not  amending  is  that  the  case  that 
they  say  they  would  present,  if  there  was 
an  amendment,  would  in  my  judgment 
&il.  There  is  therefore  nothing  to  gain 
by  an  amendment. 

I  thought  when  this  case   was  first 
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presented  to  as  that,  inasmuch  as  it  was  a 
case  arising  in  respect  of  a  teacher  of  a 
school  governed  hy  the  Education  Act, 
1902,  it  was  desirable  in  the  case  of  an 
Act  of  that  importance  that,  before  we 
delivered  our  judgment,  we  should  have 
called  to  our  minds  what  was  the  frame  of 
that  Act,  and  what  were  the  provisions 
which  chiefly  affected  the  relations  of  the 
management  to  the  teachers ;  but  I  agree 
with  counsel  for  the  plaintiff  that  a  great 
deal  of  the  information  that  we  asked  for, 
or  rather  that  I  personally  asked  for,  does 
not  really  affect  this  case  at  all. 

The  plaintiff's  claim  is  based  upon  a 
contract ;  and  he  says  that  the  notice  that 
was  given  on  May  6,  two  months  before 
the  appointed  day  under  the  Act,  is 
ineffective.  It  is  admitted  that  at  the 
moment  when  that  notice  was  given  it 
was  an  effective  notice,  and  that  the  effect 
of  it  was  that  at  the  termination  of  the 
three  months  mentioned  in  the  notice  the 
contract  would  come  to  an  end  by  the 
effluxion  of  that  time.  We,  unfortu- 
nately, have  not  the  written  contract 
before  us ;  but  the  plaintiff  in  his  affidavit 
tells  us  what  the  contract  was,  and  as 
against  him  that  is  sufficient.  TVe  learn 
from  the  affidavit  that  the  contract  could 
be  terminated  by  three  months'  notice  on 
either  side.  The  three  months'  notice 
was  given,  and  thereupon  it  would  seem 
to  follow  that,  if  the  plaintiff  is  basing 
his  claim  on  that  contract,  he  must  take 
it  as  a  whole,  and  he  must  take  it  that 
the  contract  was  determined  at  the  end  of 
the  three  months  limited  by  the  notice. 
He  says  that  that  is  not  so  by  reason  of 
the  provision  in  section  7,  sub-section  1, 
'Clause  e  of  the  Act  of  1902.  It  is  said 
that  the  managers  are  dismissing  this 
plaintiff  at  a  date  since  the  appointed 
day,  and  that  they  are  so  doing  without 
the  consent  of  the  local  education  autho- 
rity. It  seems  to  me  that  the  answer  to 
that  is  this — that  the  term  of  service  of 
the  plaintiff  came  to  an  end  on  August  9, 
which  was  the  day  when  the  time  ran 
out,  by  reason  of  a  previous  notice  having 
been  given  for  the  determination  of  the 
<sontract  in  accordance  with  its  terms.  If 
that  is  so,  it  seems  to  me  that  clause  c  of 
eub-section  1  of  section  7  has  no  applica- 
tion to  such  a  case  at  all. 


I  wish  to  guard  myself  from  being  sup- 
posed in  this  judgment  to  express  any 
opinion  as  to  what  is  the  position  of  the 
managers  in  respect  of  contracts  which 
were  made  by  the  persons  who  were 
managers  before  the  Act  came  into  force. 
I  say  nothing  as  to  how  £ar  the  managers, 
under  the  Act  of  1902,  are  or  are  not 
bound  by  such  contracts,  or  are  or  are 
not  entitled  to  enforce  the  terms  of  such 
contracts.  I  say  nothing  as  to  who  would 
be  the  proper  parties  in  litigation,  either 
as  plaintiffs  or  defendants,  if  a  question 
arose  as  to  the  enforcement  of  a  contract 
made  by  the  managers  before  the  arrival 
of  the  appointed  day  when  the  Act  came 
into  force.  I  wish  also  to  say  that  I  am 
expressing  no  opinion  as  to  what  the 
position  of  the  new  board  of  management 
would  be  if  they  continued  to  employ  a 
schoolmaster  who  had  been  the  school- 
master before  the  appointed  day,  and 
continued  to  pay  him  with  moneys  pi-o- 
vided  by  the  county  council,  the  county 
council  knowing  at  the  time  when  they 
provided  the  moneys  who  was  the  school- 
master in  fact,  and  that  he  was  paid  out 
of  these  moneys.  As  to  what  the  effect 
of  that  might  be  I  say  nothing  ;  I  do  not 
know.  That  is  not  the  case  which  is 
presented  to  us.  The  case  presented  to 
,us  is  based  entirely  upon  the  assumption 
that  the  contract  made  by  the  old 
management  is  the  only  contract  which  is 
matenal  in  this  case.  That  being  so,  it 
seems  to  me  that  the  term  of  service 
under  that  contract  is  determined  by  the 
effluxion* of  time  under  a  proper  notice, 
and  that  the  case  of  a  contract  so  deter- 
mined does  not  fall  within  the  operation 
of  clause  (o)  of  sub-section  1  of  section  7 
of  the  Education  Act,  1902. 

I  think  that  this  appeal  must  be  dis- 
missed, and  dismissed  with  costs. 

RoifEB,  L.J. — Apart  from  the  ques- 
tion as  to  parties,  with  which  my  Lord 
has  dealt,  I  am  also  clearly  of  opinion 
'  that  the  grounds  on  which  the  plaintiff's 
application  is  made  are  insufficient,  and 
the  claim  entirely  fails. 

The  plaintiff  was  employed  under  a 
contract  made  between  him  and  the  old 
managers  of  the  school.  Those  managers 
while  still  managers,  and  before  the  Act 
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of  1902  came  into  operation  in  the  dis- 
trict in  which  the  school  is  situate,  gave 
bim  notice  determining  his  service   at 
the  end   of  a    certain    period.      It    is 
Bot  in  dispute  that  that  was  a  perfiactly 
valid  notice;  and  the  consequence  was 
that,  inasmuch  as  the  notice  was  given 
before  the  Act  came  into  operation,  and 
terminated  afterward?,  the  plaintiff  was 
at  the  time  when  the  Act  came  into  opera- 
tion being  employed   for  a  term  which 
would  end  at  the  expiration  of  the  notice. 
Now,  whatever  be  the  effect  of  the  Act 
upon  the  contract,  it  appears  to  me  that 
the  plaintiff's  case  must  fail.     Take,  first, 
the  view  that  by  the  operation  of  the  Act 
the  contract  was  rendered  binding  upon 
the  new  managers,  and    that  the  new 
managers  took  over  the  existing  contracts 
as  they  stood.    The  only  contract  in  that 
case  which  they  took  over  here  was  a 
contract  to  employ  the  plaintiff  till  the 
expiration  of  the  notice.    On  the  expira- 
tion of  the  notice  his  term  ceased.     In 
that  case  the  new  managers  had  to  give 
no  further  notice ;  they  had  to  do  nothing 
which  could  be  held  to   be  a  dismissal 
within  the  meaning  of  the  phrase  as  used 
in  the  Act  of  1902  ;  aU  that  they  had  to 
do  was,  when  the  term  of  office  came  to 
an  end,  according  to  the  notice,  to  appoint 
some  person  whom  they  thought  fit  to 
fill  up  the  vacancy.     In  that  they  would 
be  doing  nothing  which  was  wrong,  to  my 
mind — nothing  of  which  anybody  could 
complain — neither  the  county  council  nor 
the  plaintiff. 

Now  take  the  other  view  of  the  Act  of 
Parliament — ^that  upon  the  Act  coming 
into  operation  the  original  contract  termi- 
nated. It  is  common  ground  that  no  fresh 
contract  was  expressly  made  between  the 
new  managing  body  and  the  plaintiff. 
Assuming,  then,  that  matters  went  on  as 
they  did,  and  that  we  are  to  imply  some 
contract  with  the  assent  of  the  county 
council,  if  that  be  necessary,  the  only 
contract  that  should  be  implied  was 
a  contract  to  continue  to  employ  the 
plaintiff  until  the  end  of  his  term. 
When  that  term  came  to  an  end  he 
ceased  to  be  teacher,  and  the  managers 
had  to  appoint  a  new  master  in  his  place. 
Again  they  had  to  do  nothing  which 
would  amount  on  their  part  to  a  dismissal 


within  the  meaning  of  the  Act.  Again, 
there  would  be  nothing  that  either  the 
plaintiff  or  the  county  council  had  any 
right  to  complain  of.  Whichever  view, 
therefore,  is  taken  of  this  Act  of  Parlia- 
ment, it  is  clear  to  my  mind  that  the 
plaintiff  in  this  case  has  no  right  what- 
ever as  against  the  new  managing  body  ; 
and  that  this  action,  even  if  the  defect  aa 
xo  parties  were  cured,  wholly  fails. 

Cozens-Habdy,  L.J. — I  am  of  the  same 
opinion,  and  I  should  be  content  not  to 
add  anything  except  for  one  circumstance. 
I  desire  to  state  that  in  my  view  it  is  not 
necessary  to  express  any  opinion,  and  I 
do  not  express  any  opinion,  on  many  of 
the  points  which  have  been  argued  before 
us.  The  question  whether  contracts 
entered  into  before  the  appointed  day 
with  the  old  managers  are  enforceable  by 
and  against  the  new  body  of  managers 
created  by  the  Act  is  one  upon  which  we 
have  heard  a  great  deal  said.  I  desire  to 
keep  an  entirely  open  mind  on  that  ques- 
tion if  and  when  it  is  necessary  for  the 
Court  to  decide  it,  but  in  my  view  it  is 
wholly  unnecessary  to  go  into  that  matter 
here.  If  the  rights  under  the  old  con- 
tract can  be  enforced  by  the  plaintiff 
against  the  new  managers  it  seems  to  me 
plain  that  they  can  be  only  the  rights 
which  were  in  existence  on  July  1  when 
the  Act  came  into  operation ;  and  on 
July  1  the  only  contract  which  was  in 
existence  was  a  contract  for  a  term 
expiring  on  August  9.  If,  however,  the 
rights  under  the  old  contract  cannot  be 
enforced  against  the  new  managers,  still 
less  can  the  plaintiff  have  any  relief  in 
this  action. 

There  is  the  further  ground,  to  which  I 
am  not  able  to  see  any  answer — that  the 
plaintiff  has  brought  the  wrong  defen- 
dants before  the  Court,  and  on  that 
ground  also  he  cannot  obtain  any  relief. 

Appeal  dismiaaed. 

Solicitors — Baker  k,   Naime,   for   appellant; 
Crawley,  Arnold  &  Co.,  for  respondents. 

\Rep<»rted  hyA.J,  Hall,  Etq., 
BarrigteT'Ot-Lanf, 
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Settlement  —  Realty  —  Legal  Estate  in 
Truateea — Trust  for  Children  of  Marriage 
— No  Words  of  Limitation — Iniervtion — 
Equitable  Fee  —  Life  Estates  —  Limited 
Power  — Exercise  by  Will — Perpetuities — 
Void  Limitations — Gifts  to  Persons  En- 
titled in  Default  of  Appointment — Election 
— Illegality — Refusal  of  Court  to  Assist. 

Real  and  personal  estate  were  vested  in 
the  trustees  of  an  ante-nuptial  settlement, 
their  heirs,  executors,  and  administrators, 
upon  the  usual  trusts  in  favour  of  the 
intended  husband  and  wife  and  the  chil- 
dren of  the  marriage.  The  trusts  of  the 
settlement  contained  apt  words  referable  to 
the  real  estate,  a  power  of  advancement  in 
the  ordinary  form,  and  an  ultimate  gift 
over  to  the  setUor  on  failure  of  children  of 
the  marriage,  but  words  of  limitation  hcid 
been  omitted  from  tlie  trust  for  the  children 
in  default  of  appointment,  an  event  which 
happened : — Held,  that  there  was  sufficient 
on  the  face  of  the  deed  to  shew  an  intention 
that  the  children  should  take  the  equitable 
fee-simple,  and  not  merely  life  estates. 

TriDgham's  Trusts,  In  re ;  Tringham  v. 
Greenhill  (73  L.  J.  Oh.  693;  [1904] 
2  Ch.  iS7),  followed. 

Where  a  testator  has  by  will  exercised  a 
limited  power  of  appointment  in  such  a 
way  as  to  contravene  the  rule  agairist  per- 
petuities, and  has  also  given  benefits  out  of 
his  own  property  to  the  persons  entitled  in 
default  of  appointment,  the  limitations  in 
the  will  being  illegal  and  void  cannot  be 
used  to  raise  any  case  of  election.  The 
Court  is  bound  on  finding  illegality  to 
refuse  to  assist  in  carrying  it  out. 

Wollaston  v.  King  (38  L.  J.  Ch.  392 ; 
L.  R.  8  Eq.  165)  and  Warren's  Trusts, 
In  re  (53  L.  J.  Ch.  787 ;  26  Ch.  D.  208), 
followed;  and  Handcock's  Trusts,  In  re 
(23  L.  R.  Jr.  3i),approved. 

Bradshaw,  In  re;  Bradshaw  v.  Brad- 
shaw  (71  L.  J.  Ch.  230 ;  [1902]  1  Oh.  436), 
Tiot  followed. 

Adjourned  summons. 

By  the  settlement  dated  May  24,  1831, 
made  upon  the  marriage  of  John  Oliver 
and  Sarah  Chard,  certain  freehold  here- 


ditaments were  panted  by  Willii^m  Chard 
the  elder  unto  William  Chard  the  younger 
and  his  heirs  to  the  use  of  the  said  W. 
Chard  the  younger,  his  heirs  and  assigns, 
for  ever,  nevertheless  upon  the  trusts 
thereinafter  declared,  and  it  was  thereby 
agreed  and  declared  that  the  said  W. 
Chard  the  younger  should  stand  seised 
and  possessed  of  certain  mortgage  debts 
amounting  to  1,800Z.  therein  mentioned 
and  of  the  said  freehold  hereditaments 
upon  trust  for  W.  Chard  the  elder,  his 
heirs,  executors,  administrators,  and 
assigns  respectively,  until  the  solemnisa- 
tion of  the  said  intended  marriage,  and 
afterwards  upon  the  trusts  therein  de- 
clared in  favour  of  the  said  John  Oliver 
and  Sarah  Chard  and  the  survivor  of 
them  during  his  or  her  life,  and  from  and 
after  the  decease  of  the  survivor  "  then 
if  there  shall  be  any  child  or  children  of 
the  said  John  Oliver  by  the  said  Sarah 
Chard  his  intended  wife  upon  trust  that 
he  the  said  W,  Chard  the  younger  his 
executors  administrators  or  assigns  do 
and  shall  release  and  convey  pay  transfer 
and  assign  all  the  said  trust  estate  monies 
stocks  funds  and  securities  rents  issues 
and  profits  and  every  of  them  to  between 
or  among  such  child  or  children  and  the 
issue  if  any  of  the  same  child  or  children 
who  shall  depart  this  life  in  the  lifetime  of  the 
said  John  Oliver  and  Sarah  Chard  or  of  the 
survivor  of  them  leaving  issue  then  living 
in  manner  hereafter  mentioned  (that  is 
to  say)  the  same  to  become  and  be  vested 
in  such  child  or  children  or  other  issue 
respectively  or  in  any  one  or  more  ex- 
clusively of  the  other  or  others  of  them 
and  to  be  paid  transferred  or  assigned  to 
him  or  them  respectively  "  at  such  ages, 
in  such  manner,  shares,  and  proportions, 
as  the  said  J.  Oliver  and  S.  Chard 
should  by  any  deed  or  deeds  jointly 
appoint,  or  as  the  survivor  of  them 
should  by  deed  or  will  appoint,  and  in 
default  of  appointment  ''  to  between  or 
among  "  such  child  or  children  in  manner 
therein  mentioned,  the  said  trust  moneys, 
stocks,  funds,  or  securities,  rents,  issues, 
and  profits,  to  vest  in  the  case  of  a  son  or 
sons  at  the  age  of  twenty-one  years,  and  . 
in  the  case  of  a  daughter  or  daughters  at 
the  age  of  twenty-one  years  or  previous 
marriage,  and  "  to  be  paid  transferred  or 
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assigned  "  to  them,  her,  or  him  as  therein 
mentioned.  Then  followed  hotchpot  and 
accruer  clauses  in  the  usual  form,  and 
power  *'  to  levy  and  raise  any  part  or  parts 
of  the  portion  or  portions  intended  to  be 
hereby  provided  for  such  child  or  children 
as  aforesaid  not  exceeding  in  the  whole 
for  any  one  such  child  one  moiety  or 
equal  half  part  of  the  value  of  his  or  her 
then  expectant  portion  of  or  in  the  said 
trust  estates  monies  stocks  funds  and  pre- 
mises rents  issues  and  profits  notwith- 
standing the  same  shall  not  then  have 
become  vested  and  payable"  for  the 
advancement  or  benefit  of  any  such  child 
or  children.  The  settlement  further  pro- 
vided that  if  there  should  be  no  child  of 
the  said  marriage  who  should  acquire  a 
vested  interest  *'  in  the  said  trust  estate 
and  effects"  the  trustee  should  stand 
seised  and  possessed  thereof  "  upon  trust 
to  pay  convey  and  apply  the  same  trust 
estates  and  premises  and  the  interest 
dividends  and  produce  rents  issues  and 
profits  thereof  "  subject  to  the  life  interest 
of  the  said  John  Oliver  and  Sarah  Chard 
unto  and  for  the  benefit  of  the  child  and 
children  of  the  said  W.  Chard  the 
younger  as  therein  mentioned,  and  if 
there  should  be  no  child  of  the  said  John 
Oliver  and  Sarah  Chard,  or  of  W.  Chard 
the  younger,  "then  upon  trust  for  the 
right  heirs  and  for  the  executors  and 
administrators  of  the  said  William  Chard 
the  elder  according  to  the  respective 
natures  and  teniures  of  the  said  trust 
estate  and  premises  or  otherwise  as  the 
said  William  Chard  the  elder  shall  by  any 
deed  or  will  direct  or  appoint." 

Sarah  Oliver  (formerly  Chard)  died  on 
February  10,  1884.  There  were  five 
children  of  the  marriage  who  lived  to 
attain  the  age  of  twenty-one  years,  and 
the  defendants  Mrs.  Leigh  and  Mrs. 
Frith  were  the  two  surviving  children. 

By  his  will  dated  September  10,  1886, 
John  Oliver  exercised  his  limited  power  of 
appointment  over  the  1,800/.  mortgage 
moneys  above-mentioned  in  favour  of  the 
defendants  Mrs.  Leigh  and  Mrs.  Frith, 
and  Mrs.  Reynolds,  a  deceased  daughter, 
and  their  respective .  children,  in  such  a 
way  as  to  contravene  the  rule  against 
perpetuities,  and  by  his  will  he  gave 
benefits  out  of  his  own  property  to  the 


persons  entitled  in  de&ult  of  appoint- 
ment. John  Oliver  died  on  November  13, 
1888. 

The  freehold  hereditaments  above- 
mentioned  went  as  in  default  of  appoint- 
ment, and  the  questions  raised  by  this 
summons,  which  was  taken  out  by  the 
plaintiff  as  trustee  of  the  settlement,  were 
{inter  alia)  whether,  under  the  trusts  in 
default  of  appointment  contained  in  the 
said  settlement,  the  children  of  John  and 
Sarah  Oliver  took  interests  in  fee-simple 
or  for  life  only  in  the  real  estate  settled 
by  the  settlement ;  and  whether,  with 
regard  to  the  exercise  of  the  power  by  the 
testator's  will  in  the  circumstances  above 
set  out,  any  case  of  election  arose  under 
the  will. 

The  question  dealing  with  the  chil- 
dren's estate  in  the  freeholds  was  first 
considered  by  the  Court. 

Stafford  Crossman,  for  the  plaintiff. 

W.  Baker,  for  Mrs.  Keynolds'  children. 
— The  children  of  the  marriage  take  the 
equitable  fee-simple,  and  not  merely 
estates  for  life,  as  it  is  the  manifest  in- 
tention on  the  face  of  this  deed  that  the 
fee  should  pass — Tringham*8  Trusts,  In 
re;  Tringham  v.  Greenhill  [1904],^  and 
Fughv.  Drew  [i869].*  Here  the  "trust 
estate  "  is  to  be  "  conveyed  "  in  defeult  of 
appointment,  and  the  words  "  to  between 
and  among "  are  used  throughout,  indi- 
cating thereby  an  intention  to  pass  the 
fee.  Moreover,  the  hotchpot  and  advance- 
ment clauses  would  not  be  applicable  if 
only  life  estates  were  meant  to  pass. 
Further,  this  is  a  marriage  settlement, 
and  ought  therefore  to  be  construed  in 
favour  of  the  children ;  it  was  executed 
in  1831,  long  before  the  decisions  in 
HoUiday  v.  Overton  [1852],^  Lucas  v. 
Brandreth  [l86o],^  and  Talmm  v.  Vernon 
[l86l].* 

£lgoodf  for  a  representative  of  the 
settlor's  heir-at-law. — Pugh  v.  Drew^ 
could  not  have  been  decided  otherwise 
than  it  was,  and  it  has  no  express  bearing 
on    this    point.     Here  this   realty  was 

(1)  73  L.  J.  Ch.  693;  [1904]  2  Ch.  487. 

(2)  17  W.  R.  988. 

(3)  21  L.  J.  Ch.  769;  15  Beav.  480. 

(4)  28  Beav.  274. 

(5)  29  Beav.  604. 
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setUed  by  the  wife's  father,  and  it  cannot 
be  said  that  the  draftsman  did  not  know 
how  to  vest  the  fee  in  the  children,  for 
in  the  case  of  the  realty  settled  by  the 
husband  the  fee  is  vested  by  means  of 
proper  words  of  limitation.  It  was  not 
intended  that,  in  default  of  appointment, 
more  than  a  life  estate  should  pass.  In 
Bird* 8  Trusts^  In  re  [l876l,^  the  rectifi- 
cation of  the  marriage  settlement  by  the 
insertion  of  the  word  '*  heirs  "  was  neces- 
sary in  order  to  pass  the  fee.  In 
Irwin,  In  re;  Irwin  v.  Parkes  [l904],^ 
Buckley,  J.,  held  that  under  an  assignment 
to  trustees  (without  the  word  "heirs") 
of  equitable  interest  they  only  took  an 
estate  for  their  joint  lives  and  the  life  of 
the  survivor. 

A.  Smith,  for  other  defendants  in  the 
sfiime  interest. 

B,  Ford,  L.  R,  Rylomd,  and  Sherrington^ 
for  other  defendants. 

Fabwell,  J. — The  law  on  this  subject 
has  been  so  recently  and  excellently  stated 
by  Mr.  Justice  Joyce  in  TringhawkS  Trusts, 
In  re,^  that  it  is  not  necessary  for  me  to 
travel  over  it  again.  The  gist  of  the 
decision  is  expressed  in  the  head-note  to 
the  report  as  follows :  "  A  limitation,  in 
a  deed,  of  a  trust  of  real  estate  for  A., 
without  any  words  of  inheritance,  may 
confer  the  equitable  fee  upon  him  where 
the  intention  to  do  so  is  expressed  or 
sufficiently  shewn  upon  the  face  of  the 
instrument,"  What  I  have  to  ascertain 
in  the  present  case  is  whether  there  is 
sufficient  on  the  face  of  this  marriage 
settlement  to  shew  that  the  equitable  fee- 
simple  was  to  pass.  In  my  opinion  there 
is.  As  counsel  said,  this  is  a  marriage 
settlement,  and,  as  such,  to  be  construed 
in  favour  of  the  children  of  the  marriage ; 
and  it  is  not  construing  it  in  their  favour 
if  they  are  to  be  hdd  entitled  to  life 
estates  only,  rather  than  to  the  equitable 
fee-simple.  Then  the  words  of  the  trust 
are  that  the  trustee  shall  (inter  alia) 
"  convey  "  "  all  the  said  trust  estate  " — and 
the  use  of  those  words  id  not  immaterial. 
Then  there  is  the  power  of  advancement, 
which,  to  my  mind,  is  almost  conclusive. 

(6)  3  Ch.  D.  214. 

(7)  73  L.  J.  Ch.  832;  [1904]  2  Ch.  762. 


It  is  not  conceivable  that  the  parties 
should  have  intended  to  make  that  power 
to  apply  to  life  estates.  The  strongest 
indication  of  all  is,  perhaps,  the  ultimate 
gift  over,  for  there  would  have  been  no 
need  of  an  ultimate  trust  for  the  settlor 
if  the  children  were  only  to  take  life 
estates,  because  in  that  case  there  would 
have  been  a  resulting  trust«for  the  settlor. 
Mr.  Justice  Joyce  relied  on  the  gift  over, 
and  I  agree  with  him.  On  the  construc- 
tion of  this  deed,  therefore,  I .  have  no 
hesitation  in  holding  that  the  equitable 
fee  passed. 

The  Court  then  considered  the  question 
of  election. 

W,  Baker,  for  Mrs.  Reynolds'  children. 
— This  is  a  ease  of  election.  In  Warren* 8 
Trusts,  In  re  [l884],*  the  question  was 
not  argued  before  Pearson,  J.,  and  there- 
fore the  decision  does  not  bear  much 
weight. 

[Farwell,  J. — You  are  asking  me  to 
give  efifect  to  an  exercise  of  the  power  bad 
for  perpetuity  by  applying  the  equitable 
doctrine  of  election.  J 

The  doctrine  of  election  was  stated  by 
Lord  Cairns  in  Cooper  v.  Cooper  [1874],^ 
where  he  cites  Lord  Talbot  in  StreatfiAd 
V.  Streatfield  [1735]/®  who  said  "this 
Court  compels  the  devisee,  if  he  will  take 
advantage  of  the  will,  to  take  entirely, 
but  not  partially,  under  it " ;  and  again  in 
Codrington  v.  Codrington  [l875]^^  Lord 
Cairns  stated  the  doctrine  to  be,  "  where 
a  deed  or  will  professes  to  make  a  general 
disposition  of  property  for  the  benefit  of 
a  person  named  in  it,  such  person  cannot 
accept  a  benefit  under  the  instrument 
without  at  the  same  time  conforming  to 
all  its  provisions,  and  renouncing  every 
right  inconsistent  with  them."  That 
applies  to  the  present  case.  Warren*8 
^ru8t8,  In  r«,®  was  not  favourably  com- 
mented on  in  Wheailey,  In  re ;  Smith  v. 
Spenee  [i884],'2  and  Brookshaiik,  In  re; 
Beavderk  v.  Jamee  [1886].^^ 

(8)  53  L.  J.  Ch.  787 ;  26  Ch.  D.  208. 

(9)  44  L.  J.  Ch.  6  ;  L.  R.  7  H.L.  53. 

(10)  Ca.  t.  Talb.  176,  183. 

(11)  L.  R.  7  H.L.  854,  861. 

(12)  54  L.  J.  Ch.  201 ;  27  Ch.  D.  606. 
(18)  56  L.  J.  Ch.  82 ;  34  Ch.  D.  160. 
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[Fabwbll,  J.,  referred  to  ffandooek's 
TruiU^  In  re  [1889],'^  a  decision  of  the 
Irish  Court  of  App^.] 

That  was  referred  to  by  Kekewich,  J., 
in  Bradshaw,  In  re  ;  Bradehaw  v.  Brcid' 
ehaw  [1902],^^  which  is  the  latest  antho- 
ritj  on  the  question ;  and  his  Lordship  did 
not  agree  with  or  follow  the  Irish  decision, 
but  held,  in  circumstances  similar  to  those 
in  this  case,  that  a  case  of  election  arose. 

[Elgood  referred  to  Bate  v.  WiUate 
[1877].>«] 

Cur.  ctdv.  vuU. 

Nov,  17. — Fabwell,  J. — The  testator 
in  this  case  has  exercised  a  limited  power 
of  appointment  vested  in  him  in  such  a 
way  as  to  contravene  the  rule  against 
perpetuities,  and  has  by  the  same  instru- 
ment given  to  the  persons  entitled  in 
default  of  appointment  benefits  out  of  his 
own  property.  The  question  for  my 
determination  is,  Does  this  raise  a  case 
of  election)  I  reserved  my  judgment 
because  there  is  a  conflict  of  authorities 
on  the  subject  by  reason  of  Mr.  Justice 
Kekewich's  recent  decision  in  Bradehaw ^ 
In  re.^^  I  propose  first  to  consider  the 
qaestion  on  principle,  and  then  to  examine 
the  authorities. 

The  rule  against  perpetuities  is  a  com- 
paratively modem  development  of  the 
ancient  rule  of  English  law  that  one  of 
the  inseparable  incidents  of  property  is 
the  right  of  alienation  by  appropriate 
assurances.  The  rule  is  one  of  public 
policy,  and  it  has  always  been  considered 
to  be  the  duty  of  all  the  Courts  to  uphold  it, 
not  to  assist  in  evading  it,  and  accordingly 
the  maxim  Quodcunque  prohihetur  fieri  ex 
directo^  prohibeiur  et  per  obHquum  has  on 
many  occasions  been  applied  so  as  to  give 
full  effect  to  it.  It  is  sufficient  to  refer  to 
the  well-known  case  oi  Ma/rlbor<mgh  {Duhe\ 
V.  Qodolpkin  (Earl)  [1759],^^  where  Lord 
Loughborough,  and  the  Judges  who  ad- 
vised the  House  of  Lords,  and  the  Lords, 
were  unanimous  in  applying  it.  The 
testator  in  that  case  attempt^  to  evade 
the  rule  by  creating  an  estate  tail  with 

(14)  33  L.  R.  Ir.  3i. 

(16)  71  L.  J.  Ch.  230;  [1902]  1  Ch.  437. 

(16)  37  L.  T.  221. 

(17)  1  Eden,  404;  af&rmed  in  [ires] 
Spencer  v.  Marlborough  (Duke),  3  Bro.  P.O. 
232. 

You  74.— Chang. 


powers  in  trustees  to  revoke  the  uses  from 
time  to  time  as  tenants  in  tail  were  bom, 
and  to  re-settle  so  as  to  make  such  tenants 
in  tail  tenants  for  life  with  remainders  in 
tail,  and  a  bill  was  filed  for  the  execution 
of  the  trusts  of  the  will,  and  it  was  un* 
successfully  argued  that,  though  estates 
could  not  be  directly  limited  to  the  extent 
desired,  yet  that  the  Court  of  Chancery, 
*^  which  professes  to  regard  the  intent  of 
testators,  will  allow  it  to  be  done  oflrte 
vel  ingeniOf  et  per  obliquum,^ 

The  doctrine  of  election  is  a  rule  of 
equity  by  virtue  of  which  the  Court  of 
equity  compels  a  recipient  of  the  testa- 
tor's bounty  to  conform  to  all  the  legal 
provisions  of  the  will.  It  is  somewhat 
startling  that  this  Court  should  be 
asked  to  extend  it  to  illegal  provisions, 
and  to  apply  its  doctrines  for  the  pur- 
pose of  enabling  a  testator  to  evade  a 
rule  of  law  founded  on  public  policy. 
Lord  Northington,  in  Mctrlborough 
(Duke)  V.  Oodolpkin  {Earl),^'^  puts  it 
somewhat  strongly.  After  referring  to 
the  various  attempts  that  had  been  made 
at  law  to  evade  the  rule  against  perpetuity, 
he  says,  "  It  seems  to  me  most  surprising, 
after  these  puerile  attempts  had  been 
made  upon  the  narrow,  fettered,  and 
technical  reasonings  of  Courts  of  law, 
and  been  rejected  and  exploded  with 
contempt  and  derision,  that  it  could  ever 
have  entered  into  the  head  of  man  to 
thinky  that  he  could  subvert  the  funda- 
mental principles  of  property,  by  the  aid 
of  this  Court.''  And  the  Master  of  the 
Rolls,  in  Mainwaring  v.  Baxter  [isoo],^^ 
where  another  attempt  at  evading  the 
rule  against  perpetuities  was  made,  said 
that  he  adopted  Lord  Northington's 
words. 

Mr.  Justice  Kekewich  has  said — and  it 
is  the  basis  of  his  judgment — ^that  it  is 
immaterial  whether  the  appointment 
fails  because  it  offends  some  rule  of  law, 
or  because  it  offends  the  construction  of 
the  power.  With  all  deference  to  him, 
the  difference  appears  to  me  to  be  vitaL 
In  the  one  case  the  testator  openly  and 
avowedly  breaks  the  general  law,  and 
asks  the  Court  of  equity  to  participate  in 
his  illegal  act  by  giving  effect  to  it ;  in 
the  other  he  merely  attempts  to  exceed 
(18)  6yes.458» 
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the  limits  set  to  his  power  by  the  donor 
thereof  in  the  particokr  case— limits 
which  the  donor  might  have  extended 
without  any  breach  of  general  law. 
Thus,  limitations  which  infimige  the  rule 
against  perpetuity  are  void  on  the  £Etce  of 
the  will,  but  a  devise  of  Blackacre  by  a 
testator  who  has  no  interest  therein  is 
not  illegal,  nor  is  it  void  on  the  face  of  the 
will,  but  depends  on  an  enquiry  into  the 
testator's  title.  It  is  the  well-known 
distinction  pointed  out  by  Lord  West- 
bury  in  Cooper  v.  Phihh$  [l867],^®  between 
the  general  law,  for  ignorance  of  which 
no  one  is  excused,  and  private  rights 
which  depend  on  the  ascertainment  of 
particular  facts. 

In  considering  a  will,  this  Court  has 
first  to  construe  the  words,  and  then  to 
apply  to  them  such  rules  of  general 
law  (for  example,  the  rule  against  perpe- 
tuity or  the  Thellusson  Act)  as  may  be  ap- 
propriate— Pearka  v.  Moseh^  [issoj.^o  If  it 
thereupon  appears  that  there  is  any  in- 
fringement of  such  rules,  the  Court  is 
bound  to  refuse  to  allow  its  process  to  be 
used  to  carry  out  such  illegality,  and  that, 
too,  whether  any  of  the  parties  to  the 
litigation  raise  the  objection  or  not — 
Evans  v.  Richardson  [1817].^^  How  is 
this  compatible  with  the  order  that  I 
am  asked  to  make  here,  by  which  I 
should  first  declare  the  appointment 
illegal  and  void  for  perpetuity,  and  then 
give  practical  effect  to  it  by  putting  in 
force  the  equitable  doctrine  of  election  ? 
There  is  certainly  no  novelty  in  the 
statement  that  this  Court  will  refuse  to 
aid  a  testator  to  commit  any  breach  of 
the  law.  Lord  Hardwicke  e^lains  the 
refusal  of  the  Court  to  marshal  assets  in 
favour  of  a  charity  by  saying  that  he 
was  '*  not  warranted  to  set  up  a  rule  of 
equity,  contrary  to  the  common  rules  of 
the  Court,  merely  to  support  a  bequest 
which  was  contrary  to  law," — Mogg  v. 
HodgeB  [1750].*^  Other  instances  wUl  be 
found  referred  to  in  Lindley  on  Partner- 
«ft9jD  (5th  ed.),  pp.  1,  114. 

I  have  gone  into  this  more  fully  than  I 
should  have  otherwise  thought  necessary 

(19;  L.  B.  2  H.L.  149,  at  p.  170. 

(20)  50  L.  J.  Ch.  67  ;  6  App.  Cas.  714. 

(21)  3  Mer.  469. 

(22)  2  Yes,  sen.  52. 


out  of  deference  to  Mr.  Justice  Eeke- 
wich's  judgment^  the  whole  foundation  of 
which  is  that  it  is  immaterial  whether 
the  appointment    fluls  for  illegality  or 
merely  on  a  point  of  construction  ;  and  I 
can  only  say  that  on  principle  I  am  wholly 
unable  to  agree  with  him.     But  when  I 
come  to  the  authorities  on  the  particular 
point  before  me,  it  appears  to  me  that 
thei^  is  an  overwhelming  concurrence  of 
judicial  opinion  against  Mr.  Justice  Keke- 
wich's  view.     The  first  case  is  WoUaHon 
V.  King  [1869],*^  before  Vice-Chanoellor 
James.       It    is    said     that    the    Yice- 
Chancellors  statement  is  only  a  dictum, 
I  doubt  if  it  is  so ;  it  seems  to  me  to  be 
one  of  several  reasons  for  his  judgment. 
He  says :  "  It  is  also  material  that  the 
reason  why  the  gift  fails  is  that  there  was 
an  attempt  to  create  a  power  in  violation 
of  the  rules  of  law.     I  apprehend  that  it 
is  not   for  this  Court  to  aid    such  an 
attempt,  either  by  the  application  of  the 
doctrine  of  election  or  otherwise."     But 
if  it  be  a  dictwm  only,  it  comes  from  a 
great  Judge,  and  I  desire  to  adopt  it  as 
in  my  opinion  a  correct  statement.      The 
next  case  is   Warren^s    Tnuts^   In    r»,® 
which   is    an    express  decision    of    Mr. 
Justice  Pearson  exactly  in  point.     It  is 
said  that  it  was  not  argued,  but  I  cannot 
regard  the  decision    as  of    less  weight 
because  the  Judge  obviously  thought  the 
point  unarguable,  and  I  am  not  aware 
that  the  decision   has  ever  before  been 
doubted.      But  the  case  does  not  rest 
there,  for  the  point  has  recently  been 
before  a  strong  Court  of  Appeal  in  Ireland 
in  Hamdcock^a  Trusts^  In  re,'^  and  they 
unanimously  approved    Warren^a  Truate, 
In  re,^  and  WoUaaton  v.  King,^    Their 
decision  is  not,  of  course,  binding  on  the 
English  Courts,  but  I  cannot  help  feeling 
more  confidence  in  the  decision  at  which 
I  have  arrived  when  I  find  it  shared  by 
Lord    Ashboiune,    Lord    Justice     Fitz- 
gibbon.   Lord  Justice  Kaish,  and   Lord 
Justice  Barry,  and  similar  reasons  given. 
These  reasons  may  be  summarised  from 
pages  47  and  48  of  the  report  thus — ^that 
the  Court  refused  to  trench  on  the  rule 
against  perpetuity,  a  rule  introduced  on 
grounds  of  public  policy,   or  to  aid   in 

(23)  38  L.  J.  Ch.  392 ;  L.  R.  8  Eq.  166. 
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Oiiivjstt's  Sutleicent,  In  be. 

tying  up  trust  property  for  a  period 
beyond  legal  limits.  They  would  not 
aUoir  the  Court  to  asedst  in  carrying  out  an 
appointment  of  the  settled  fund  in  viola- 
tion of  the  rule  against  perpetuity. 

I  must  therefore  decline  to  follow  Brttd- 
9haw^  In  re,^*  and  I  declare  that  the 
limitations  in  this  will,  being  illegal  and 
▼oid  for  perpetuity,  cannot  be  used  to 
raise  any  case  of  election  in  this  Court. 
It  is  perhaps  hardly  necessary  to  add  that 
the  &ct  that  the  limitations  also  exceed 
the  limits  of  the  power  is  immaterial. 
The  Court  is  bound  on  finding  illegality 
to  refuse  to  assist  in  carrying  it  out. 


Solicitors — Gnibbe  it  Tronghton,  agents  for 
ETans  &  Taylor,  Bristol ;  Cameron,  Eemm  & 
Co.,  a^ts  for  C.  D.  Miller,  Derby ;  Scott, 
Spalding  &  Bell,  agents  for  Barham  6&  Son, 
Bridgwater  ;  Seymour,  Williams  &  Co., 
agents  for  Lawrence,  Williams  &  Watts, 
BristoL 

[Reported  by  JR.  J,  A,  Morrison,  JSsq., 
Barritter~at-Iiam, 


Washington,  J. 

1904. 

Dec.  1,3. 


} 


Settlbment,  In  re. 


SMement — Power  of  Appointment — 
ExercUe  by  Will — LimUations  Void  for 
Ferpeluiif/ — Bequest  of  Free  Property-^ 
Election, 

A  case  ofelectum  cannot  be  raised  on  an 
appointmeni  void  for  remoteness  by. reason 
(^  the  rule  against  perpetuities. 

Bradshaw,  In  re;  Bradshaw  v.  Brad- 
Shaw  (71 L.  J.  Ch.  230 ;  [1902]  1  Ch.  436), 
notfoUoufed. 

Oliver's  Settlement,  In  re;  Evered  v. 
Leigh  {ante,  p.  Q2),fottowed. 

Adjoomed  smnmons. 

Bj  a  settlement  made  on  the  marriage 
of  John  Bealee  and  Frances  Bealee  cer- 
tain fbnds  were  settled  upon  such  trusts 
(after  life  estates  to  hnsbuid  and  wife  and 
a  joint  power  of  appointment)  for  the 
'~^i  bom  in  the  lifetime  of  John  Beales 


and  Frances  Beales  as  the  survivor  should 
by  deed  or  will  appoint,  and  in  default 
of  appointment  for  the  children  of  the 
marriage  in  equal  shares  at  twenty-one 
as  to  sons  and  at  twenty-one  or  marriage 
as  to  daughters. 

There  was  no  hotchpot  clause. 

There  were  three  children  of  the 
marriage,  all  of  whom  attained  twenty- 
one— John  Day  Beales,  Frances  Elizabeth 
Youngs,  and  Gertrude  Lloyd  Cummings. 

Mrs.  Beales  survived  John  Beales,  and 
by  her  wiU  dated  May  8,  1869,  she  pur- 
ported to  exercise  the  power  in  the  settle- 
ment by  appointing  the  fund,  and  she  at 
the  same  time  bequeathed  her  own  estate 
upon  trust,  as  to  one-third  for  J.  D. 
Beales,  as  to  another  one-third  for  Mrs. 
Youngs  for  her  life  and  after  her  death 
for  her  children  attaining  twenty-one, 
and  as  to  the  remaining  one-third  on 
similar  trusts  for  Mrs.  Cummings  and 
her  children. 

Mrs.  Youngs  had  several  children,  all 
of  whom  were  bom  in  the  lifetime  of 
Mrs.  Beales. 

Mrs.  Youngs  died  on  August  16,  1904, 
and,  the  appointment  of  the  one-third  of 
the  marriage  settlement  fund  to  her  chil- 
dren after  her  death  fEuling  as  offending 
against  the  law  of  perpetuity,  that  one- 
third  went  as  in  default  of  appointment. 

The  legal  personal  representative  of 
John  Day  B^es  (who  was  dead)  thus 
became  entitled  to  one-third  of  that  one- 
third. 

The  question  thereupon  arose  whether 
the  legal  personal  representative  of  John 
Day  Beales  was  put  to  his  election  as 
between  the  one-ninth  of  the  marriage 
settlement  fund  and  the  share  which  he 
took  in  the  testatrix's  own  estate. 

R6U,  for  the  settlement  trustees. 

G.  ff.  BUikesley,  for  Mrs.  Youngs' 
children. — The  appointment  after  Mrs. 
Youngs'  death  is  bad  not  only  for  in- 
fringing the  rule  of  perpetuity,  but  also 
because  the  appointees  are  not  proper 
objects  of  the  power.  The  executor  of 
J.  D.  Beales  must  be  put  to  his  election 
between  what  comes  to  him  through  the 
feilure  of  the  appointoient  and  what  he 
takes  out  of  the  testatrix's  free  disposable 
property.   In  Bradshaw^  In  re;  BtoMmvo        t 
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Bealbs'  Marruge  Settlement,  In  re. 

y.  Bradaihaw  [l902],^  Kekewich,  J.,  held 
that  for  the  purposes  of  election  there 
was  no  distinction  between  the  case 
of  a  gift  &iling  for  remoteness  and  that 
of  one  failing  for  being  in  excess  of  the 
power.  It  is  true  that  in  Oliver^ 8  SetUe- 
ment^  In  re;  ISvered  v.  Leigh  [l904],^ 
decided  within  the  last  few  days,  Far- 
well,  J.,  declined  to  follow  Bradahaw,  In 
rey^  but  0liver*8  Settlement,  In  ra,*  was  a 
case  of  a  gift  void  merely  for  remoteness, 
whereas  here  it  extends  to  non-objects  of 
the  power. 

S Warrington,  J. — Mr.  Justice  Farwell 
I  Mr.  Justice  Kekewich  are  directly 
opposed.  On  a  question  of  objects  or 
jlon-objects  of  a  power  the  Court  can 
look  at  actual  facts,  and  here  all  the 
children  of  Mrs.  Youngs  were  bom  within 
the  limit  and  so  were  in  fieuit  objects  of 
the  power ;  on  a  question  of  perpetuity, 
possibilities  only  can  be  looked  at.J 

WarreWs  Trusts^  Inre  [l884],*  is  against 
my  clients,  but  the  reasoning  of  that 
decision  is  wrong ;  Ohitty,  J.,  in  WhecUlei/, 
In  re;  Smith  v.  Spence  [i884],^  said  he 
would  not  express  an  opinion  whether 
it  was  rightly  decided  or  not;  and 
Kay,  J.,  in  Brookebank,  In  re  ;  Beau- 
clerk  V.  James  [i886],^  said  he  could  not 
sit  in  judgment  on  it.  James,  Y.C.,  in 
WoUastan  v.  King  [l869],^  says  that  it 
is  not  for  a  Court  of  equity  to  aid,  whether 
by  the  application  of  the  doctrine  of  elec- 
tion or  otherwise,  an  attempt  to  create 
a  power  in  violation  of  the  rules  of  law  ; 
but  that  is  merely  a  dictum. 

[Warrington,  J.,  referred  to  Hand- 
eook'e  Tnuts,  In  re  [l889].^] 

The  testatrix  attempted  by  the  appoint- 
ment to  give  away  J.!D.  Beales'  property, 
which  belonged  to  him  in  default  of 
appointment,  and  he  must  elect. 

T.  R,  Odquhaun  Dill,  for  J.  D.  Beales* 
executor. 

[Warrington,  J.  —  In  HandoaoVs 
Trusts^  In  re^  Lord  Justice  Fitzgibbon 
not  merely  followed  Warren's  Truita^  In 

(1)  71  L.  J.  Ch.  280 ;  [1902]  1  Ch.  436. 

(2)  Ante,  p.  62. 

(8)  53  L.  J.  Ch.  787 ;  26  Ch.  D.  208,  219. 
(4)  64  L.  J.  Ch.  201,  203 ;  27  Ch.  D.  606. 611. 
(6)  56  L.  J.  Ch.  82.  85 ;  34  Ch.  D.  160. 164. 

(6)  38  li.  J.  Ch.  392.  395 ;  L.  R.  8  Eq.  166, 
175. 

(7)  23JL.  R.  Ir.  34, 


9*6,'  but  expressed  his  own  opinion   in 
&vour  of  it.  J 

There  is  no  case  for  election  here. 
Besides  the  authorities,  the  text-books 
distinctly  state  that  the  doctrine  of  elec- 
tion cannot  be  used  so  as  to  give  effect  to 
an  appointment  which  would  be  void  for 
perpetuity — see  Theobalds  Law  of  Wills 
(5th  ed.),  pp.  93,  94.  The  judgment  of 
Farwell,  J.,  in  Oliver's  Settlement^  In  re  ; 
Evered  v.  Leigh^  should  be  followed 
rather  than  that  of  Kekewich,  J.,  in 
Bradshaw,  In  re  ;  Bradshaw  v.  Bradshaw.^ 
WoUaston  v.  King,^  HandcocVs  Thrusts, 
In  re^  and  perhaps  Oliver^s  Settlementy 
In  re^  were  all  cases  in  which  the  appoint- 
ment was  bad  both  for  remoteness  and 
for  being  in  excess  of  the  power. 

Cur.  adv.  wit. 

Dec.  3.  —  Warrington,  J.,  read  a 
written  judgment  as  follows:  The  ques- 
tion I  have  to  determine  is  whether,  when 
a  testamentary  appointment  fails  for  in- 
fringing the  rule  against  perpetuities, 
perpons  taking  in  default  of  appointment 
are  put  to  their  election  between  their 
interests  in  the  settled  fund  and  interests 
in  the  appointor's  own  property  given  to 
them  by  his  will.  [His  Lordship,  having 
stated  the  facts,  continued ;]  It  is  admitted 
that  the  trust  for  Mrs.  Youngs'  children 
is  too  remote,  and  that  her  share  goes  in 
de&tult  of  appointment  in  thirds  between 
the  legal  personal  representatives  of  J.  D. 
Beales  (who  is  dead)  and  Mrs.  Youngs 
and  the  defendant  Mrs.  Cummings ;  but 
it  is  said  the  legal  personal  representative 
of  J.  D.  Beales  is  put  to  his  election 
between  his  interest  in  default  of  appoint- 
ment and  his  share  in  the  testator's  own 
estate. 

The  case  is  covered  by  authority,  but 
unfortunately  the  authorities  are  conflict- 
ing. In  favour  of  the  proposition  that 
in  a  case  where  an  appointment  fails  for 
remoteness,  as  distinguished  from  one  in 
which  it  fails  as  being  in  favour  of  per- 
sons not  objects  of  the  power,  a  case  of 
election  is  not  raised,  are  the  following 
authorities :  WoUaston  v.  King^^  Warrens 
Trusts,  In  re,^  Eandcock's  Trusts,  In  re,^ 
and  Oliver's  Settlementf  In  re;  Evered  v. 
Leigh,^  In  WoUaston  v.  King  ^  it  is  said 
the  passage  which  is  relied  upon  is  a  mere 
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diOumr-^Bee  p.  305  of  38  L.  J.  Ch.  and 
p.  176  of  L.  R.  8  Eq.  It  is,  however, 
contained  in  a  considered  judgment,  and 
may  be  taken  to  express  the  deliberate 
opinion  of  the  very  learned  Judge  Vice- 
Chancellor  James.  Warren*9  Trusts^  In 
r0,'  was  a  decision  of  Mr.  Justice  Pearson, 
and  Handcodca  TnuU,  In  ra,^  was  a 
decision  of  the  Irish  Court  of  Appeal. 
Finally,  in  OUver^s  Settiementy  In  re  ; 
Evered  v.  Leigh^  Mr.  Justice  Farwell 
reviewed  all  these  authorities  and  some 
earlier  ones,  and  came  to  the  conclusion 
that  they  should  be  followed  rather  than 
the  decision  of  Mr.  Justice  Kekewich  in 
Bradahaw,  In  re;  Bradahaw  v.  Brad- 
shaw.^  This  is  the  only  authority  on  the 
other  side,  and  it  is  undoubtedly  a  delibe- 
rate decision  of  that  learned  Judge  after 
consideration  of  the  several  authorities 
other  than  Olivefy  In  re.^ 

In  this  state  of  things  all  I  can  do  is 
to  say  that,  in  my  view,  the  balance  of 
authority  is  against  raising  a  case  of  elec- 
tion, and  I  so  hold  accordingly. 

All  attempt  was  made  to  distinguish 
this  case  on  the  ground  that  the  appoint- 
ment £uls  as  extending  to  persons  not 
objects  of  the  power.  But  to  ascertain 
whether  an  appointment  fails  on  this 
ground  the  Court  looks  at  the  actual  fftcts, 
and  not,  as  in  the  case  gI  the  rule  against 
perpetuities,  to  possible  facts — Harvey  v. 
Straoay  [l852].^  In  the  present  case,  on 
the  actual  &cts  no  person  not  an  object 
is  included.  Therefore  the  distinction 
does  not  exist. 


Boliciton— White,  Borrett  &  Co.,  for  all  parties. 

{Reported  hy  Arthur  Lawrence^  Esq.f 
BarrUter'Oi  -Lam, 


(8)  22  L.  J.  Cb.  23,  3%;  1  Drew.  73,  117. 


¥ICH,  J.  *) 

4,  10.  3 


Kekbwich,  J. 
1904. 
Nov. 


Hancock,  In  re ; 
Hancock  v,  Pawson. 


Election — Will — CompeneeUion  —  Date 
far  Aacertaining  Amount  —  Teatator'a 
Death. 

The  amount  of  compenaation  to  he  made 
to  the  disappointed  legcUeea  by  a  deviaee 
under  a  wiU^  who  electa  to  take  a  certain 
eatoite  aa  against  the  totfl,  muat  he  aacer- 
tained  aa  at  the  date  of  the  teatator*a  deaths 
and  not  aa  at  the  date  of  election. 

Under  a  settlement  dated  August  8, 
1887,  Mortimer  Hancock  was  tenant  for 
life  of  the  Rozley  Court  estate,  in  Hert- 
fordshire, with  power  of  appointment 
among  any  one  or  more  of  his  issue,  with 
remainder  in  default  of  appointment  to 
his  eldest  son,  the  defendant  Mortimer 
Pawson  Hancock,  in  fee-simple. 

By  his  will  dated  July  7,  1901,  Mor- 
timer Hancock  devised  and  bequeathed 
his  residuary  real  and  person^  estate 
to  trustees  upon  trust  (afler^  providing  an 
annuity  for  his  wife)  for  his  three  children 
in  equal  shares;  and  he  requested  his 
trustees  to  allocate  to  Mortimer  Pawson 
Hancock  as  part  of  his  share  the  Roxley 
Court  estate. 

The  testator  died  on  July  13,  1901. 

The  question  arose  as  to  how .  far  this 
devise  operated  as  an  exercise  of  the 
power  conferred  by  the  settlement. 

By  an  order  of  Kekewich,  J.,  dated 
February  26,  1902,  it  was  declared  that 
the  power  of  appointment  conferred  by 
the  settlement  of  August  8,  1887,  was 
not  exercised  by  the  will  of  the  testator, 
and  that  the  defendant  Mortimer  Pawson 
Hancock,  who,  in  default  of  appointment, 
succeeded  to  the  estate,  was  put  to  his 
election  between  the  devise  in  his  favour 
under  the  will  and  the  Roxley  Court 
estate.  On  July  8,  1903,  Mortimer 
Pawson  Hancock  gave  notice  to  the  trus- 
tees of  the  will  that  he  elected  to  take  the 
estate  as  against  the  will.  The  delay  in 
election  arose  from  his  being  absent  in 
Egypti  with  his  regiment.  In  consequence 
of  his  election  compensation  had  to  be 
made  to  the  other  beneficiaries  to  the 
extent  of  the  benefits  taken  by  him  under 
the  will. 
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The  question  was  now  teked  by  a 
summons  whether  the  amount  of  com- 
pensation was  to  be  ascertained  as  at  the 
date  of  the  death  of  the  testator  Mortimer 
Hancock  or  as  on  July  8,  1903,  the  date 
of  the  election. 

TiminSf  for  the  summons. — ^The  date 
of  the  election  is  the  date  at  which  the 
property  is  to  be  valued  for  the  purpose 
of  ascertaining  the  compensation  to  be 
made.  The  property  increased  in  value 
between  the  date  of  the  testator's  death 
and  that  of  the  election.  The  date  to  be 
taken  appears  from  the  order  in  Seton  on 
Judgments  (6th  ed.),  vol.  ii.  p.  1590, 
form  7,  made  in  Howma  v.  Jenkins  [i86d].^ 
In  that  case  the  election  was  at  bar,  and 
the  date  of  election  was  the  date  for  the 
value  to  be  ascertained.  So  also  in  Streat- 
fidd  V.  StreaJtfidd  [i7d5].^  On  principle 
this  should  be  the  correct  view,  because 
the  form  of  order  is  that  compensation 
is  to  be  made  in  respect  of  what  the 
beneficiaries  under  the  will  are  deprived  of. 
Until  the  election  is  made  there  is  no 
right  of  compensation,  and  the  amount 
should  therefore  be  ascertained  from  the 
date  when  the  claim  arose.  From  the 
point  of  view  of  convenience  and  common- 
sense  this  is  the  proper  date. 

C.  A.  Bennett,  for  an  infant  in  the  same 
interest. 

CozenS'ffardyy  for  the  defendant. — 
The  election  is  retrospective  and  refers  to 
the  date  of  the  death.  That  is  the  date  to 
be  chosen,  and  it  is  according  to  the  autho- 
rities and  the  forms  in  Seton — Oretton  v. 
Haward  [isis],^  Rogers  v.  Jones  [l876],* 
and  GheshcMi^s  {Lord)  Estate^  Inre;  Caven- 
dish V.  Z>acr«ri886].*  That  is  borne  out  by 
the  form  in  ISetony  vol.  ii.  p.  1579,  form  6 
{Douglas  v.  Douglas  [l87l]®),  and  at 
p.  1591,  form  8.  The  text-books  seem 
to  avoid  all  reference  to  this  subject  with 
the  exception  of  Ashhumer's  Priixciples  of 
Equity,  where,  at  page  673,  it  is  stated 
that  "  the  rights  of  the  parties  are  fixed 
when  the  duty  to  elect  arises  " — that  is,  at 
the  testator's  death.    It  appears,  there- 

(1)  32  L.  J.  Ch.  788 ;  1  De  G.,  J.  &  8.  617. 

(2)  Ca.  t  Talb.  176 ;  1  Swanst.  447. 

(3)  1  Swan9t.  409. 

(4)  3  Ch.  D.  688. 

(5)  56  L.  J.  Ch.  401 ;  31  Ch.  D.  466. 

(6)  41  L.  J.  Ch.  74 ;  L.  B.  12  Eq.  617. 


fore,  to  be  the  usual  practice  to  value  the 
property  at  the  date  of  the  testator^s 
death  when  an  election  to  take  against 
a  will  has  been  made,  as  otherwise  in- 
justice might  be  done,  having  regard  to 
the  long  delay  which  frequently  arises 
before  an  election  is  in  fact  made. 
Timins  replied. 

Cw.  ado.  vuU. 

Nov.  10. — KsEEWiCH,  J.,  delivered  the 
following  written  judgment :  Under  the  will 
of  thet^tator,  who  died  on  July  13, 1901 , 
the  defendant  Mortimer  Pawson  Hancock 
takes  a  property  called  the  Roxley  Court 
estate  and  other  benefits.  The  Roxley 
Ck)urt  estate  was  already  his  own,  and  by 
an  order  of  February!  26,  1902,  he  was 
held  bound  to  elect  between  the  devise 
and  bequest  in  his  favour  under  the  will 
and  this  estate.  On  July  8,  1903,  he  gave 
the  trustees  of  the  will  notice  of  his 
election  to  take  the  estate  under  the  pro- 
visions of  a  settlement  which  was  his 
title  to  ity  and  against  the  will.  There- 
upon he  became  liable  to  make  compen- 
sation to  the  disappointed  legatees  to  the 
extent  of  the  benefits  which  he  takes 
under  the  will,  and  it  has  to  be  ascer- 
tained what  they  have  lost.  A  question 
has  been  raised,  and  it  is  submitted  by 
the  summons,  whether  the  amount  of 
compensation  is  to  be  ascertained  at  the 
date  of  the  death  of  the  testator,  or  as 
on  July  8,  1903,  when  election  was 
made. 

Cases  of  election  and  consequent  com- 
pensation are  of  such  common  occurrence 
that  one  is  startled  to  find  this  question 
treated  as  unsettled  at  the  present  day. 
Eeally  there  is  no  doubt  about  it.  The 
principle  on  which  the  rule  of  the  Court 
is  founded  has  been  stated  again  and 
again  in  plain  language,  but  nowhere 
more  clearly  than  by  Lord  Chancellor 
Talbot  in  Streatfield  v.  Streatfield^: 
'*  when  a  man  takes  upon  him  to  de- 
vise what  he  had  no  power  over,  upon  a 
supposition  that  his  will  will  be  acquiesced 
under,  this  Court  compels  the  devisee,  if 
he  will  take  advantage  of  the  will,  to 
take  entirely,  but  not  partially  under  it ; 
as  was  done  m  Nof/s  and  Mordaunt's  Case 
[1706]^:  there  being  a  tacit  condition 
(7)  2Vern.  581. 
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annexed  to  all  devises  of  this  nature, 
that  the  devisee  do  not  disturb  the  dis- 

Sdtion  which  the  devisor  hath  made." 
e  decree  in  that  case  is  set  out  in 
a  note  at  page  447  of  1  Swanaton^  and  a 
study  of  tlmt  decree  wfll  shew  that  it  was 
intended  to  work  out  the  principle  thus 
stated  by  the  Lord  Chancellor.  It  is  also 
stated  in  equally  clear  language  by  Sir 
Thomas  Plumer  in  Gretton  v.  Haward  ^ : 
**  The  only  remaining  question  is,  on  what 
terms  must  compensation  be  made  ?  From 
what  time  is  the  estate  at  Nine  Elms  to 
be  given  up  to  the  petitioner  ?  The  elec- 
tion is  retrospective ;  reverting  to  the  time 
of  the  will,  the  parties  electing  reject  all 
that  comes  under  it;  consequently  they 
have  in  the  interval  enjoyed  the  property 
of  another ;  to  retain  the  past  rents  and 
profits  which  they  have  received  with  no 
other  title  than  that  conferred  by  the 
will,  would  be  to  claim  under  it;  re- 
nouncing the  will,  they  admit  that  they 
have  been  in  possession  of  an  estate 
without  title.  There  must  be  a  retro- 
spective account  of  rents  and  profits, 
and  an  account  of  sums  expended  for 
melioration  of  the  estate,  whidi  must  be 
reimbursed."  The  injustice  of  proceeding 
on  any  other  basis  than  this  becomes 
obvious  when  one  reflects  that  it  often 
happens  (as  has  happened  here)  that 
after  the  liability  to  elect  has  been  de- 
clared, a  period  is  allowed  for  consideration 
and  determination  on  the  part  of  the  person 
affected  by  such  liability,  so  that  the  actual 
election  is  frequently  not  made  until  some 
time  after  the  testator's  death.  And, 
according  to  well-settled  rule,  an  in&nt 
bound  to  elect  is  generally,  though  not 
invariably,  allowed  to  declare  election 
within  six  months  after  attaining  ma- 
jority. 

The  forms  in  Sekm,  vol.  ii.  p.  1579, 
Ko.  6,  and  p.  1591,  No.  8  proceed  on 
these  Hues,  and  if  it  be  possible,  as  it  may 
be,  to  find  orders  framed  differently,  this 
may  fairly  be  accounted  for  by  supposing 
that  there  were  peculiar  circumstances  to 
take  the  case  out  of  the  general  rule.  The 
difficulty  of  valuing  property,  especially 
real  estate,  as  of  a  date  long  since  passed, 
is  always  considerable,  and  the  parties 
concerned  might  agree,  and  the  Court 
itself  might  be  of  opinion,  that  it  would  be 


more  convenient  to  accept  a  valuation  at 
a  later  date.  The  question  submitted  by 
the  summons  must  therefore  be  answered 
by  declaring  that  the  amount  of  com- 
pensation must  be  ascertained  as  at  the 
date  of  the  testator's  death.  There  will 
be  an  enquiry  directed  as  to  the  value  of 
the  Roxley  Court  estate  as  at  that  date. 


Solicitors — Nicholson,  Patterson  &  Freeland ; 
Dimond  k  Son. 
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Custom — Fishermen  of  Parish — Private 
Land — Custom  to  Dry  Nets — Variation  in 
User  —  Validity  —  Time  Immemorial  — 
Impossibility  of  Custom — Ontos  of  Proof — 
Recession  of  Sea — Accretion  —  Extent  of 
Custom  —  Repviation  —  Evidence — Publio 
Documents — Ancient  Surveys  and  Reports 
—  Maps  and  Plans  —  Admissilnlity  — 
Prescription  Act,  1832  (2  <£r  3  WiU.  4, 
c,  71). 

A  custom,  enjoyed  from  time  immemorial 
and  continued  toithotU  interruption,  for 
all  the  inhabitants  of  a  parish,  being 
fishermen,  to  dry  their  nets  on  a  particular 
dose  adjoining  the  sea  and  the  property  of 
a  private  owner,  at  all  times  seasonable  for 
fishing,  is  a  valid  custom.  The  custom, 
being  for  the  benefit  of  the  public,  is  not 
UTireasonable  beetmse  it  happens  to  be  pre- 
judicial to  the  interests  of  a  private  indi- 
vidual ;  and  vau/^tion  in  user  arising  from 
time  to  time  by  reason  of  the  varying 
exigencies  of  the  fishing  industry  and  the 
requirements  of  improved  nets  wiU  not 
rtmder  the  custom  void  for  uncertainty, 
noticithstanding  thai  such  variation  entails 
longer  periods  for  drying  and  an  increase 
in  the  Twmher  and  sorts  of  nets  dried.  The 
custom  wiU  also  extend  over  the  addUicnal 
area  added  to  the  original  close  byaccretim 
owing  to  the  recession  of  the  sea. 
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a  euttom  i$  not  within  section  2 
of  the  Frueription  Act,  1832.  Mounsey  v. 
Ismay  (34  L.  J.  Ez.  52 ;  3  H.  &  C.  486) 
and  Shuttleworth  v.  Le  FlemiDg  (34  L.  J. 
C.P.  309;  19  C.  B.  (n.s.)  687)/crffow«rf. 

The  daimante  of  the  custom 
proved  user  of  the  dose  for  ihe  purposes  of 
the  ciistom  during  living  memory  [extend- 
ing over  seventy  years)  and  by  reputation 
for  mcmy  years  before  their  birth,  the  onus 
is  on  ^  person  denying  the  custom  to 
demonstrate  the  impassibility  of  its  existence 
in  the  time  ofBicnard  1. 

In  matters  of  public  attd  general  interest 
andefot  documents,  such  as  surveys,[estimaieSj 
andpetitions  ofapriwUe  character',  produced 
from  the  Record  Office^  but  which  have  never 
been  acted  upon  or  been  open  to  the  puiblio 
to  challenge  or  dispute,  are  not  admissible 
as  evidence  of  reputation ;  confidential 
plans  or  reports  Tnade  to  the  War  Office, 
Board  of  Trade,  or  other  official  depart- 
ment are  also  inadmissible  on  the  same 
grounds ;  and  depositions  of  deceased 
untnesses  in  support  of  proceedings  by  the 
Crown  in  the  public  interest  are  not  ad- 
missible against  strangers  as  evidence  of 
reputation  unless  they  speak  to  matters  of 
reputation  and  not  to  matters  of  fact. 

A  map  pi'oduced  from  the  British 
Museum,  but  not  proved  to  have  been  made 
by  a  competent  person,  does  not  come  from 
the  proper  custody  in  the  sense  in  which 
that  phrase  is  used  in  this  Court,  and  a 
duplicate  of  the  sam/e  map,  although  pro- 
duced from  the  Admiralty,  wiU  not  be 
cidmissible  as  evidence  of  rejpwtaJtion  unless 
it  has  received  the  sanction  of  the  A  dmiraUy 
or  been  recognised  by  them  as  official. 

Trial  of  action  with  witnesses. 

The  plaintiffs  were  inhabitants  of  the 
parish  of  Walmer,  in  the  county  of  Kent, 
carrying  on  in  such  parish  the  trade  or 
business  of  fishermen. 

The  defendant  was  the  owner  of  the  soil 
of  a  piece  of  ground  covered  with  shingle 
situate  near  the  sea  and  lying  between 
the  grounds  of  a  house  called  Walmer 
Place  on  the  north,  the  grounds  of  Walmer 
Castle  on  the  south,  the  foreshore  on  the 
east,  and  Wellington  Boad  on  the  west, 
and  containing  about  eleven  acres.  The 
defiandant  had  commenced  operations  with 
a  view  to  developing  this  piece  of  ground 


as    a    building  estate.'     The    plaintiffs, 
suing  on  behalf  of  themselves  and  all 
other  persons  carrying  on  the  trade  or 
business  of  fishermen  in  the  parish  of 
Walmer,  claimed  a  declaration  that  the 
plaintifib  and  all  other  inhabitanta  of  the 
said    parish    carrying    on  the  trade  or 
business  of  fishermen  were  entitled  as  of 
right  at  all  times  necessary  or  proper  for 
the  purposes  of  the  trade  or  business  of  a 
fisherman  to  dxy  their  nets  on  the  beach 
ground  or  any  part  thereof,  and  for  that 
purpose  to  spread  their  nets  upon  the 
sur&ce  of  the  beach  ground ;  and  also  an 
injunction  restraining  the  defendant  from 
building  on  the  beach  ground  so  as  in 
any  manner  to  interfere  with  such  right. 
The  plaintiffs  alleged  that  the  baach 
ground  had  always  from  time  immemorial 
been    unbuilt   upon  and  open  and  un- 
inclosed,  and  also  that  from  time  immemo- 
rial there  had   been,  and  still  of  right 
ought   to    be,  an  ancient  and  laudable 
custom  within  the  said  parish  of  Walmer 
that  all  persons,  inhabitants  of  the  said 
parish  carrying  on  the  trade  or  business 
of  fishermen  might  use  and  exercise,  and 
that  all  such  persons  as  aforesaid  had  from 
time    immemorial    used    and    of   right 
exercised,  the  right  and  privilege  at  all 
times  necessary  or  proper  for  the  purpose 
of  the  trade  or  business  of  a  fisherman  to 
dry  their  nets  upon  the  beach  cround,  and 
for  that  purpose  to  spread  such  nets  upon 
the  surface  thereof. 

The  defendant  denied  that  the  custom 
claimed  existed,  or  was  or  could  be  legal 
or  enforceable,  and  alleged  that  it  was 
uncertain  and  unreasonable,  and  that  the 
user  (if  any)  of  the  land  as  daimed  by  the 
plaintiffs  was  general  and  not  limited  to 
inhabitants  in  or  fishermen  of  Walmer, 
and  had  been  permissive  and  not  of  right, 
and  that  the  land  in  question  was  not 
beach  ground  and  was  and  had  been 
above  high-water  mark,  and  did  not  form 
any  part  of  the  seashore  or  foreshore. 

From  the  evidence  at  the  trial  it  ap- 
peared that  there  were  about  eighty  men, 
inhabitants  of  Walmer,  who  carried  on  the 
trade  or  business  of  fishermen.  During  the 
whole  of  living  memory,  extending  over 
upwards  of  seventy  years  in  the  case  of 
the  plaintiffs*  witnesses  and  by  reputation 
for  many  years. before  their  birth,  th^ 
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inhabitants  of  the  parish  of  Walmer  who 
weone  fishermen  had  used  this  piece  of 
ground  for  the  purpose  of  drying  their 
nets.    The  practice  had  varied,  however, 
during  the  time  of  living  memory.  There 
were  three   fisheries   now  practised    at 
Walmer — ^namely,  the  mackerel,  herring, 
and  sprat  fisheries.    The  mackerel  season 
included  the  months  of  May,  June,  July, 
September^  and  October ;    the  herring 
fishery  lasted  from  October  to  Christmas ; 
and  the  sprat  fishery  from  November  to 
March.    Down  to  about  thirty  or  thirty- 
five  years  ago  the  sprat  nets  were  not 
spread  on  the  piece  of  ground  in  question 
at  all,  but  herring  and  mackerel  nets 
were  cutched  or  tanned  and  then  spread 
out  to  dry  on  this  piece  of  ground  before 
being  used  for  the  season's  fishing,  and  at 
the  end  of  the  season  they  were  again 
spread  out  to  dry  on  the  same  ground 
befiure  being  put  away  for  the  winter. 
About  thirty  or  thirty-five  years  ago  the 
practice  of  oiling  the  herring  nets  instead 
of  cutching  them  and  of  oiling  the  sprat 
nets  came  into  use,  and  these  latter  nets 
were  also  spread  on  the  same  piece  of 
ground  to  dry.  Nets  that  have  been  oiled 
take  longer  to  dry  than  nets  which  have 
been  cutdied,  and  sprat  nets  were  now  put 
on  this  ground  at  a  period  during  wluch 
no  nets  had  within  living  memory  been 
placed  there.    This  ground  had  always 
been  used  for  drying  nets,  and  at  times 
its  entire  sur£Eu;e  was  covered  with  nets 
spread  out  to  dry. 

Ufjohny  JT.C,  and  B,  J,  Parker y  for  the 
plaintifb. — ^The  plaintifis  claim  that  from 
-  time  immemorial  this  piece  of  ground  has 
been  used  by  the  fishermen  of  Walmer  for 
drying  their  nets.  This  is  a  good  custom, 
and  has  been  alleged  and  treated  as  such 
in  the  Year-Book  8  £dw.  4.  18,  referred 
to  in  Bro.  Ahr.  "  Custom,"  pi.  46 ;  Viner'a 
Abr.  "  Customs,"  183 ;  and  HdUy  De  Par- 
HbuB  Maritj  86,  and  translated  by  Hol- 
royd,  J.,  in  BUiiideU  v.  CatteraU  [1821].^ 
Buller,  J.,  in  FUoh  v.  Bawling  [l795],2 
refers  to  the  case  of  Baker  v.  Brereman 

(1635] '  as  shewing  it  to  be  a  good  custom, 
n  Baean'e  Abr.  '*  Customs,"  p.  566,  this 

(1)  BKSc  Aid.  268. 
<2)  2  H.  Bl.  893. 
(3)  Cro.  Car.  418. 


custom  is  referred  to  amongst  customs 
which  are  good,  and  the  author  cites 
5  Co.  84.  It  is  also  referred  to  in  l^e 
Caee  ofTanietry  [leos],*  citing  8  Edw.  4. 
18  and  21  Edw.  4.  28,  and  it  is  treated 
as  a  stock  instance  in  Pain  v.  Patrick 
[l690],*  Lookwood  V.  Wood  [l841,  1844],* 
andiioes  v.  Ward  [1856].'^  In  Linn-Begie 
(Mayor)  v.  Taylor  [l684]  ®  the  custom  to 
dig  ballast  for  ships,  being  pro  bono 
publico,  was  held  good,  and  the  di7ing  of 
nets  on  another's  soil  was  instanced  as  a 
standard  custom  affording  public  benefit ; 
so  also  in  Simpeon  v.  BUhtoood  [i690].^ 
The  custom  must  be  reasonable,  from 
time  immemorial,  and  continuous ;  and  in 
Tyson  v.  Smith  [isss]  ^^  this  very  custom 
was  regarded  as  not  being  unreasonable, 
inasmuch  as  it  was  for  the  benefit  of  the 
commonwealth.  In  the  face  of  these 
authorities,  it  is  merely  a  question  of  fact 
whether  the  custom  exists  or  not. 

JSvCj  K.C.f  and  Oatey,  for  the  defendant. 
-—The  right  claimed  by  the  plaintiffs  is 
not  within  the  Prescription  Act.  The 
word  ''custom"  in  section  2  does  not 
apply  to  an  alleged  easement  like  this, 
and  such  an  easement  is  not  within  the 
section — Mounaey  v.  lemay  [iS65]  " ;  nor 
is  an  easement  in  uross—ShuUleworth  v. 
Le  Fleming  [i865].^^  There  can  be  no 
easement  properly  so  called  unless  there 
be  both  a  servient  and  a  dominant 
tenement — Bangeley  v.  Midland  Baikoay 
[1868].^'  The  claim  must  not  be  too  wide 
or  unreasonable — Hammerton  v.  Honey 
[iS76].^^  In  this  case  it  is  too  wide,  and 
unreasonable.  A  declaration  such  as  the 
plaintiffs  claim  might  amount  to  a  right  to 
the  fishermen  to  cover  the  whole  of  this 
piece  of  land  with  their  nets  at  all  times 
and  for  so  long  as  there  were  any  nets . 
undried.  This  alleged  custom,  which  was 
originally  enjoyed  for  a  period  lasting 
from  four  to  eight  days,  has  been  shewn  to 

(4)  Davis,  28. 

(5)  8  Mod.  289. 

C6)  10  L.  J.  aB.  100;  13  L.  J.  Q.6.  365; 
6  Q.B.  31,  50. 

(7)  24  L.  J.  Q.B.  168;  4  B.  &  B.  702. 

(8)  3  Lev.  160. 

(9)  3  Lev.  307. 

(10)  9  Ad.  Sc  £.  406. 

(11)  34  L.  J.  Ez.  52;  3  H.  &  C.  486. 

(12)  34  L.  J.  C.P.  809 ;  19  C.  B.  (N.S  ^  687 

(13)  37  L.  J.  Ch.  313 ;  L.  R.  3  Ch.  806. 

(14)  24  W.  R  60.«l. 
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have  grown  anial  it  now  extends  over  a 
period  of  two  months.  The  old  custom 
to  which  reference  has  been  made  does 
not  cover  the  new  and  wholly  different 
user  which  has  arisen  from  the  improve- 
ments and  extensions  resulting  from  the 
march  of  science,  and  is  bad  for  uncer- 
tainty. A  custom  so  far  in  excess  of  the 
old  custom  is  wholly  unreasonable  and 
bad  as  precluding  the  ordinary  uses  of  his 

f  property  by  the  defendant — Dye$  v.  Hay 
1852].1« 

[Faswell,  J. — On  that  question  I  must 
follow  HaU  V.  NoUingham  [1875U®  which 
is  the  latest  case  on  the  subject.] 

That  was  a  case  of  recreation^  which 
stands  on  a  different  footing  from  user 
such  as  this.  This  custom  also  has  not 
been  continuous.  The  old  custom  was  to 
cutch  or  tan  the  herring  nets.  That  has 
been  discontinued  for  years,  and  a  process 
of  oiling  the  nets  has  been  substituted, 
entailing  a  longer  period  for  drying.  Any 
declaration  in  favour  of  the  plainti& 
should  be  limited  to  such  user  as  is  estab- 
lished by  the  evidence. 

[At  the  conclusion  of  their  argument 
counsel  for  the  defendant  asked  for  leave 
to  amend  the  defence  by  adding  a  plea 
that  at  some  time  prior  to  1799  the  piece 
of  ground  in  question  was  below  high- 
water  mark,  and  subject  to  the  flux  and 
reflux  of  the  tides,  and  was  incapable  of 
being  used  for  the  purposes  of  the  alleged 
custom,  and  that  it  was  formed  by  accre- 
tion, and  was  now  above  high- water  mark, 
and  did  not  form  any  part  of  the  sea- 
sh<»e  or  foreshore.  Counsel  for  the 
plaintifiis  objected,  but  asked  that  if  leave 
to  amend  were  given  to  the  defendant  they 
should  also  be  allowed  to  amend  their 
pleadings  by  adding  a  claim  under  the 
Prescription  Act. 

'  Fabwell,  J.,  gave  leave  to  both  parties 
to  amend,  and  it  was  agreed  that  after 
the  conclusion  of  the  reply  the  case  should 
be  adjourned,  and  should  come  on  for 
further  hearing  after  the  pleadings  had 
been  amended.] 

Upjohn^  K.C.^  in  reply. — Maunsey  y. 
Irnnay  ^^  is  one  of  those  cases  in  which 
the  Judges  thought  that  the  Prescription 
Act  was  confin^  to  easements  ejtudem 

(15)  1  Maoq.  H.L.  305. 

(16)  46  L.  J.  Ex.  60 ;  1  Kx.  D.  1. 


generig  with  rights  of  way  and  water,  bat 
Lord  Selbome  in  Dalion  v.  Angus  [issi]  ^^ 
dissented  from  that  v]0w«and  theOoort 
agreed  with  him  in  BasB  ▼•  Oregary 
[1890]  "  and  AU.'GeH.  v.  Simpmm  [l90l].** 
In  sAuttlewarth  v.  Le  Fleming  ^^  the  Court 
had  only  to  deal  with  section  1  of  the 
Prescription  Act,  and  the  Judges  in  that 
case  differed  from  the  Judges  in  Mouneey 
V.  Ismay  ^^  on  the  question  whether  ease- 
ments in  gross  were  within  the  Act. 
GatewarcCa  Cage  [l607]^®  shews  that  if 
every  inhabitant  has  a  right  to  go  on 
lands  to  a  church,  that  is  such  an  ease- 
ment as  would  come  within  section  2. 
Lord  St.  Leonards*  reference  in  Dyee  v. 
Hay  ^^  to  the  art  of  bleaching  is  directly 
applicable  to  the  present  case  in  connec* 
tion  with  the  alteration  of  user.  The 
evidence  shews  that  the  plaintiffs  have 
dried  nets  whenever  they  wanted  to,  and, 
that  being  so,  they  have  established  the 
right  they  cbiim,  which  is  to  dry  nets — 
not  such  nets  as  were  used  before  the 
time  of  legal  memory.  In  Fitch  v.  Eawlinig  ^ 
a  custom  for  playing  all  manner  of 
games  in  the  plaintiff's  close  was  held 
good.  The  particular  game  in  that  case 
was  cricket,  which,  if  it  existed  at  all 
before  the  time  of  legal  memory,  was  an 
entirely  different  game  from  what  it  was 
in  1795,  or  is  now.  The  first  known 
mention  of  '' cricket"  is  in  1550  ;  before 
that  date  it  seems  to  have  been  known  as 
''hand  in  and  hand  out,"  and  to  have 
been  played  with  a  hole  in  the  ground  for 
a  wicket.  Under  the  latter  name  it  was 
forbidden  in  1477  by  17  Edw.  4.  c.  3,  the 
object  of  which  was  to  encourage  archery. 
In  1365  football  was  forbidden  for  the 
same  reason — JSncyd.  Brit.  vol.  6,  art. 
"  Cricket  "  ;  vol.  9,  art.  "  Football." 
These  prohibitions  were  repealed  by 
33  Hen.  8.  c.  9.  Whether  they  were  for- 
bidden again  or  not  by  the  same  statute 
is  doubtful,  but  in  any  case  cricket  was 
an  unlawful  game  from  1477  to  1541  and 
football  for  a  longer  period,  and  by  1795 
both  had  completely  changed  in  character. 
Fiteh  V.  Rowling^  consequently  disposes 

(17)  60  L.  J.  Q3.  689 ;  6  App.  Cas.  740. 

(18)  69  L,  J.  Q.B.  574  ;  25  Q.B.  D.  481. 

(19)  70  L.  J.  Ch.  828 ;  [1901]  2  Ch.  671. 

(20)  6  Co.  Rep.  596 ;  Cxo.  Jao.  152  (jtnb  nom 
Smith  V.  Oatewood), 
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entuety  of  the  defendants'  argument  that 
this  coatom  is  had  because  of  its  variation. 
Moreover,  an  easement  of  a*  carriage-way 
once  established  may  be  used  for  tJl  pur- 
poses— Cowling  y.  Higginaon  [isss]  *^ — 
provided  the  alteration  in  the  user  of  the 
dominant  tenement  does  not  impose  a 
largely  increased  burden  on  the  servient 
tenement — WwMedan  and  Putney  Cam" 
mona  CanterwUari  v.  Dixon  [l876].^^ 

Pursuant  to  the  leave  given  by  the 
learned  Judge,  the  plaintiffs  amended 
their  statement  of  claim  by  alleging  that 
the  custom  in  question  had  existed  from 
time  immemorial,  or  alternatively  for  the 
full  period  of  forty  years  next  before  the 
commencement  of  this  action,  or  alterna- 
tively for  the  full  period  of  twenty  years 
next  before  such  commencement.  The 
defendant  amended  his  defence  by 
striking  out  the  allegation  that  the  land 
in  question  was  not  beach  ground,  and 
was  and  had  been  above  high- water  mark, 
and  by  alleging  that  in  and  prior  to  the 
year  1799  and  for  many  years  sub- 
sequent thereto  the  land  in  question  was 
below  high- water  mark  and  subject  to  the 
flux  and  reflux  of  the  tide,  and  until  com- 
paratively recent  years  was  wholly  unsuit- 
able and  in  fisu;t  incapable  of  being  used 
for  the  purposes  of  the  alleged  custom, 
and  that  it  was  formed  by  gradual  accre- 
tion and  the  receding  of  the  sea,  and  was 
now  above  high-water  mark,  and  did  not 
now  form  any  part  of  the  seashore  or 
foreshore. 

Upon  the  case  coming  on  for  further 
hearing  on  June  14,  his  Lordship 
intimated  that  on  the  question  of  pre- 
scription raised  by  the  plaintiffs'  amend- 
ments he  was  bound  by  and  would 
follow  ShtUti&warih  v.  Le  Fleming  ^^  and 
Maunsey  v,  Irnnay^^^  and  that  with 
regard  to  the  amendments  made  by  the 
d^endant  the  burden  of  proof  was  on 
him. 

Counsel  for  the  defendant  then  ten- 
dered in  evidence  the  following  docu- 
ments from  the  Beoord  Office — namely : 

1616.  Survey  taken  at  the  oonunand 
of  the    Lord    Warden    of   the 

(21)  7  li.  J.  Ex.  26b ;  4  M.  &  W.  246. 

(22)  45  L.  J.  Ch.  353 ;  1  Oh.  D.  362. 


Oinque    Ports    of   the    repairs 
necessary  to    be    done  to    the 
Castles  of  Walmer  and  Deal. 
1625.  Note  of  reparations  needful  for 
His  Majesty's  Castle  of  Walmer. 

1625.  A  note  of  the  decays  of  the 
same  Castle. 

1626.  Petition  of  Lysle  and  Byng 
^aptains  of  Walmer  and  Deal 
Castles)  to  Mr.  Nicholas  one  of 
the  clerks  of  His  Migesty's  Privy  e 
Councell,  stating  the  damage 
caused  to  the  Castles  by  the  sea 
and  asking  him  to  use  his  influ- 
ence to  get  some  money  spent  on 
the  Castles. 

1627.  Petition  by  the  same  to  the 
Bt.  Hon.  Sir  John  Cooke,  one 
of  His  Majesty's  Principal  Secre- 
tarys  of  State. 

1627.  Petition  of  the  same  to  Prince 
George,  Duke  of  Buckingham. 

1627.  Petition  of  the  same  to  the 
Privy  Council. 

1634.  Estimates  for  the  reparation  of 
Sandowne,  Deal,  and  Walmer 
Castles  by  Lt.-CoL  J.  Paprill, 
His  Majesty's  engineer  for  the 
fortification. 

Jenkins^  K,G.j  Gaiey^  and  Stuart  Moored 
for  the  defendant. — l^e  defendant's  case 
is  that  the  land  in  question  was  at  one 
time  under  water  and  was  really  Crown 
land,  but  that  by  the  recession  of  the  sea 
accretions  have  been  made  to  the  manor, 
and  this  land  has  now  become  part  of  the 
manor.  By  means  of  the  ancient  docu- 
ments tendered  in  evidence,  the  defen- 
dant proposes  to  shew  that  about  1636  the 
sea  was  up  to  the  moat  of  Walmer  and 
Deal  Castles.  Evidence  of  reputation  is 
admissible  respecting  matters  of  public 
right,  and  the  plaintiff'  claim  is  a  quctsi- 
public  right,  and  has  in  analogous  cases 
been  treated  as  a  matter  to  which  reputa- 
tion is  applicable.  These  are  all  public 
documents  coming  from  the  Record  Office 
and  dealing  with  matters  of  public 
interest,  and  are  admissible.  The  reports 
purport  to  be  documents  representing  a 
record  made  by  a  public  servant,  and 
should  be  taken  as  true — Price  v.  Tor- 
rington  (Lord)  [l703].^ 

(23)  1  Salk.  2S5 ;  2  Ld.  Baym.  873. 
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[Fabwell,  J. — ^The  whole  gist  of  the 
matter  is  the  accessibility  of  the  docu- 
ments to  the  public — ^their  publicity  in 
fact— 5««Wa  V.  Freocia  [isso].^*] 

These  are  public  documents  produced 
from  the  proper  custody,  and  containing 
statements  by  persons  whose  duty  it  was 
to  report  upon  the  matters  in  question. 

Fabwell,  J. — In  my  opinion  these 
documents  are  not  admissible  in  evidence. 
I  adopt  the  ruling  in  the  judgment  of 
Lord  Blackburn  in  Stivrla  v.  Freceia^'^* 
where  he  says :  *'  I  understand  a  public 
document  there  to  mean  a  document  that 
is  made  for  the  purpose  of  the  public 
making  use  of  it,  and  being  able  to  refer 
to  it.  It  is  meant  to  be  where  there  is  a 
judicial,  or  ^lion-judicia],  duty  to  inquire, 
as  might  be  said  to  be  the  case  with  the 
bishop  acting  under  the  writs  issued  by 
the  Crown.  That  may  be  said  to  be 
^tton-judicial.  He  is  acting  for  the 
public  when  that  is  done;  but  I  think 
the  very  object  of  it  must  be  that  it 
should  be  made  for  the  purpose  of  being 
kept  public,  so  that  the  persons  con- 
cerned in  it  may  have  access  to  it  after- 
wards." 

The  first  of  the  documents  now 
tendered  is  a  survey  taken  by  some  one 
unknown,  and  presented  to  the  Lord 
Warden  of  the  Cinque  Ports.  It  does 
not  appear  to  have  been  acted  upon,  and 
I  cannot  see  any  ground  upon  which  I 
can  hold  that  that  is  either  a  public 
document  or  comes  within  Price  v.  Tor- 
rington  (Lord).^^  Supposing  the  present 
Lord  Warden  had  a  survey  made  for  him 
which  was  never  acted  upon,  never  pre- 
sented to  Parliament,  never  paid  for  by 
anybody  but  himself,  I  cannot  conceive 
how  that  could  be  said  to  be  a  public 
document.  The  test  of  publicity  as  put 
by  Lord  Blackburn  is  that  the  public  are 
interested  in  it  and  entitled  to  go  and 
see  it,  so  that  if  there  is  anything  wrong 
in  it  they  would  be  entitled  to  protest. 
In  that  sense  it  becomes  a  statement  that 
would  be  open  to  the  public  to  challenge 
or  dispute,  and  therefore  it  has  a  certain 
amount  of  authority.  A  mere  report  to 
the  Lord  Warden  of  |the  Cinque  Ports  in 

C24)  60  L.  J.  Cfa.  86;  5  App.  Cas.  623. 


1616  by  an  unknown  surveyor  i&  abso- 
lutely  inadmissible. 

The  next  two  documents  are  of  the' 
same  nature,  and  are  equally  inadmissible. 
They  are  headed  <*Note  of  reparations 
needful  for  His  Majesty's  Castle  at 
Wakner  in  1625,"  and  '*a  Note  of  the 
decays  of  the  same  Castle  "  respectively. 
There  is  nothing  to  shew  who  made  them 
or  for  what  purpose  they  were  made. 

The  next  document  is  a  letter  written 
by  the  two  gentlemen  who  are  described  as 
the  Captains  of  Walmer  Castle  and  Deal 
Castle  respectively  to  Mr.  Nicholas,  who 
had  already  been  called  upon  to  attend 
the  Honourable  Board  of  the  Privy 
Council.  It  seems  to  me  to  be  a  private 
letter  by  them  asking  him  to  use  his 
influence  to  get  some  monev  spent  on 
their  castles,  and  cannot  be  admissible  in 
evidence.  The  petitions  by  the  same 
gentlemen  to  the  Privy  Council  and  to 
the  Duke  of  Buckingham  are  evidence  of 
the  fact  that  there  was  a  petition,  but 
not  of  the  truth  of  the  statements  therein 
contained,  and  are  not  admissible. 

The  last  document  is  an  estimate  for 
reparations  alleged  to  have  been  made  by 
the  King's  engineer;  but  how  such  an 
estimate  can  be  said  to  be  evidence  of  the 
facts  therein  stated,  I  fail  to  see. 

That  disposes  of  all  these  documents, 
and  I  hold  that  none  of  them  are  ad- 
missible. 

Counsel  for  the  defendant  then 
tendered  in  evidence  an  information 
brought  by  the  Attorney-General  in 
1639,  and  the  depositions  of  witnesses 
taken  on  commission  in  support  thereof. 
The  information  was  against  certain  per- 
sons who  claimed  to  be  entitled  to  the 
manor  of  Wakner  for  causing  or  suffering 
the  destruction  of  a  bank  between  the 
sea  and  Walmer  Castle,  whereby  the 
King  had  been  put  to  great  expense  in 
protecting  the  castle  from  the  sea.  The 
depositions  shewed  that  the  sea  at  that 
time  came  dose  up  to  Walmer  Castle. 

Jenkiru,  K.C.^  for  the  defendant. — 
The  issue  here  is,  where  was  the  high- 
wat^r  mark  9  That  concerns  the  boundaries 
of  the  ^realm,  of  the  Crown»  of  the  manor, 
and  the  parish,  and  is  a  matter  of  public 
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interest.  The  depositions  were  made  in 
proceedings  conoeming  a  public  matter, 
and  are  admissible  against  strangers  as 
evidence  of  reputation  in  any  case  in 
whichy  as  here,  evidence  of  reputation  is 
admissible.  The  information  explains 
the  depositions. 

Upjohn^  K.G.f  and  E,  J.  Parker^  for 
the  plaintifis. — ^These  depositions  are  not 
evidence  of  reputation,  but  speak  as  to 
particular  &ct8,  and  therefore  are  not 
admissible— /?0^.  v.  Blisa  [i887].^^  The 
information  in  respect  of  which  they 
were  made  was  to  enforce  a  private 
liability,  and  there  is  no  evidence  which 
purports  to  speak  of  reputation.  A  mere 
fact  which  is  a  private  £su;t  is  not  evidence 
of  reputation ;  it  is  the  public  notoriety 
that  is  the  evidence  of  reputation — Taylor 
an  Bvidmce  (9th  ed.),  p.  400,  pi.  617. 

JefMns,  K.C.^  replied. 

Fabwbll,  J. — I  am  of  opinion  that 
theee  depositions  are  not  admissible.  I 
will  assume  that  this  was  in  the  nature  of 
a  public  right  which  the  Crown  was 
attempting  to  enforce.  It  is  not  very 
easy  to  say  whether  the  King  in  1639 
was  attempting  to  enforce  the  private 
right  of  the  Grown  or  whether  he  was 
really  suing  for  the  protection  of  the 
pabHo,  but  I  will  assume  that  it  was  a 
public  matter.  The  question  is  whether 
the  depositions  of  witnesses  taken  in  that 
suit  are  admissible  in  the  present  case  on 
the  question  to  what  point  the  sea  ex- 
tended. The  depositions  of  deceased 
witnesses  in  other  actions  are  admissible 
against  strangers,  amongst  other  cases,  if 
they  relate  to  a  custom  where  reputation 
would  be  evidence ;  but  then  those  deposi- 
tions must  be  depositions  of  matters  of 
reputation,  and  not  of  matters  of  fiict. 
It  appears  to  me  to  be  well  settled  now 
by  the  authorities  which  are  referred  to 
in  Taylor  on  Evidence  (9th  ed.),  vol.  i. 
p.  5i6,  pi.  617,  that  reputation  as  to  the 
existence  of  particular  &ct8  is  rejected, 
and  the  instances  that  he  gives  are  very 
germane  to  the  present  case.  Perhaps 
the  most  germane  is  Ireland  v.  PoweU  {not 
reported)y^citedini?0^.v.J?KM.*^  In  that 

(25)  7  L.  J.  QiB.  4 ;  7  Ad.  &  E.  650. 
(86)  Peake  Bvid.  (6th  ed  ),  p.  16 ;  7  Ad.  k  E. 
656. 


case  the  question  was  whether  a  turnpike 
stood  within  the  limits  of  a  town;  and 
though  evidence  of  reputation  was  received 
to  shew  that  the  town  extended  to  a  cer- 
tain point,  yet  declarations  by  old  people 
since  dead  that  houses  formerly  stood 
where  none  any  longer  remained,  was 
rejected,  on  the  ground  that  those  state- 
ments were  evidence  of  a  particular  fact. 
Now  the  depositions  that  I  have  seen 
in  connection  with  the  interrogatories 
shew  that  all  the  witnesses  were  speaking 
to  particular  fieMsts,  and  were  not  speaking 
to  reputation  at  all.  They  were  not 
questioned  as  to  reputation,  nor  did  they 
answer  as  to  reputation.  The  older  wit- 
nesses spoke  to  the  existence  forty  years 
before  they  made  their  depositions  of  a 
bank  which  had  since  been  undermined 
by  'coneys,  and  finally  washed  away  by 
the  force  of  the  waves.  The  younger 
witnesses  do  not  answer  the  interrogatory 
about  this  bank  at  all.  The  only  evidence 
given  is  evidence  of  particular  &cts,  and 
not  of  reputation  at  all,  and  therefore  is 
not  admissible. 

Counsel  for  the  defendant  then 
tendered  various  War  Office  plans  and 
reports  made  in  1740,  1741,  1794,  1810, 
1851,  and  1852,  and  also  of  various 
ancient  maps  and  plans  which  were  pre- 
pared by  the  directions  of  the  Board  of 
Ordnance  in  1641,  1644,  and  1647. 

Jenkina,  KXJ,^  for  the  defendant. — 
The  War  Office  plans  were  made  at  the 
direction  of  a  public  body  for  a  public 
purpose,  therefore  they  are  admissible 
under  the  rules  relating  to  public  docu- 
ments. The  old  Ordnance  plans  also  are 
admissible  as  evidence  of  reputation — 
Fretmom  v.  Read  [i863l  ^^  and  SmUh  v. 
Broumhw  (Earl)  [i87o]  "—and  the  Court 
will  have  regard  to  where  the  maps  come 
from,  and  assume  that  they  were  made 
by  a  competent  person — Smith  v.  Ideter 
[I895].a9 

Fabwell,  J. — ^With  regard  to  the  War 
Office  plans,  they  are  clearly  within  my 
previous  decision.    They  are  not  public 

(27)  82  L.  J.  M.O.  226 ;  4  B.  &  S.  174. 
(38)  39  L.  J.  Ch.  686?i ;  L.  B.  9  Eq.  241. 
(29)  64  L.  J.  Q.B.  164. 
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dooumentB.  So  flur  as  they  can  be  treated 
as  evidenoe  at  all,  they  are  evidence  of 
particular  fiusts,  and  not  of  reputation* 
The  diief  ground  for  not  admittmg  these 
documents  is  that  I  think  it  would  he  most 
dangerous  to  admit  oonfidentiai  reports 
made  to  the  War  OfEloe  or  to  the  Board 
of  Ordnance  of  those  days  as  evidenoe  of 
puUie  rights.  The  public  had  no  voice 
in  the  matter,  and  the  whole  gist  of  the 
rule  as  to  public  documents  is,  that  the 
publicity  must  be  contemporaneous,  and 
publicity  means  such  publicity  as  would 
afford  tiie  opportunity  of  correcting  any- 
thing that  was  wrong. 

Certain  plans  and  reports  made  to  the 
Board  of  Trade  in  1867  were  then 
tendered  on  behalf  of  the  defendant  and 
rejected  on  the  ground  that  they  were 
confidential  documents. 

Two  charts  prepared  by  direction  of 
the  Admiralty  were  admitted  without 
objection,  the  defendant's  witnesses  stat- 
ing that  it  was  the  duty  of  persons  pre- 
paring charts  for  the  Admiralty  to  fix 
accurately  the  position  on  the  land  of 
such  buildings  as  Walmer  Castle. 

Counsel  for  the  defendant  then  ten- 
dered a  map  or  chart  made  by  Charles 
Labelye.  On  the  &ce  of  it  was  the  follow- 
ing inscription :  *'  A  map  of  the  Downs 
much  more  correct  than  any  hitherto 
published  shewing  the  true  shape  and 
situation  of  the  coast  between  the  North 
and  South  Forelands  and  of  all  the  ad- 
jacent Sands  together  with  the  soundings 
at  low  water  plans  of  anchorage  and  all  the 
necessary  leading  marks,  byOhas.  Labelye 
engineer,  late  teacher  of  the  Mathe- 
matics in  the  Royal  Navy.  Published  in 
March,  1837."  There  was  also  a  state- 
ment on  the  chart  to  the  effect  that  in 
taking  the  soundings  Labelye  had  been 
assisted  by  several  able  pilots  and  by  Mr. 
Phillips,  master  of  the  Royal  Navy.  A 
copy  of  this  chart  produced  from  the 
British  Museum  had  been  tendered  in 
evidence  previously,  but  was  rejected 
upon  the  ground  {inUr  alia)  of  the  deci- 
sion in  Eammand  v.  Bradrireei  [i854]  ^^ 
— namely,  that  it  did  not  come  from  the 
proper  custody  in  the  sense  in  which  that 
phrase  was  used  in  this  C9urt.  It  was 
(30)  23  L.  J.  Bz.  332;  10  Bx.  880. 


then  discovered  that  the  Admiralty  had 
a  copy  of  the  same  chart,  and  this  copy 
was  now  produced  and  tendered  on  behalf 
of  the  defendant. 

Jenkins^  K.C.y  and  &a%,  for  the  de* 
fendant. — Unlike  the  map  that  was 
rejected  in  Hammond  v.  Bradt^krM^ 
this  chart,  which  has  been  acquired  and 
used  by  the  Admiralty  comes  from  proper 
custody  and  is  admissible.  It  is  the 
duty  of  the  Admiralty  to  have  special 
cognisance  of  maps  and  charts,  and  there- 
fere  a  chart  produced  from  their  custody 
has  a  value  which  does  not  attach  to  a 
map  produced  from  the  British  Museum. 

Fabwell,  J. — In  my  opinion  this  map  is 
not  admissible.  1  might  perhaps  admit  it 
and  say  that  it  is  valueless ;  but  it  comes  to 
the  same  thing,  and  I  think  the  trueground 
is  that  it  is  not  admissible.  It  purports 
to  be  '*  a  map  of  the  Downs  much  more 
correct  than  anything  hitherto  published," 
and  so  on — I  will  not  read  it  all  over 
again.  It  was  prepared  for  the  purpose 
of  shewing  how  a  new  harbour  could  be 
made  between  Sandown  Castle  and  Sand- 
wich. The  position  of  the  intended  har- 
bour and  cuts,  and  the  high-water  mark 
and  the  low-water  mark  at  a  moderate 
spring  tide  are  given  at  the  place  where  it 
is  material  for  this  purpose  that  they 
should  be  shewn.  Walmer  Castle,  how- 
ever, is  fiur  away,  and  there  are  no  marks 
to  shew,  nor  is  it  the  least  probable,  that 
any  measurements  were  made  there. 
Further  than  that,  the  man  making  the 
map  describes  himself  as  an  *'  engineer, 
late  teacher  of  the  Mathematics  in  the 
Royal  Navy."  On  the  fietce  of  it,  there- 
fore, he  is  not  a  person  competent  to  take 
the  measurements  which  would  be  neces- 
sary to  ascertain  the  true  high-water 
mark.  The  map  also  does  not  purport  to 
be  of  his  own  unaided  making,  because,  so 
&r  as  the  soundings  are  concerned,  he 
states  that  he  has  been  assisted  by. 
*'  several  able  pilots  "  and  "  Mr.  Phillips, 
master"  of  the  Royal  Navy.  The 
map  was  made  diiverao  inhti^;  it  was 
not  the  least  necessaiy  to  shew  what 
the  high-water  mark  was  so  far  to  the 
south  as  Walmer  Castle.  I  could  not 
place  any  reliance  on  it  if  I  did  admit  it ; 
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bat,  in  my  opinion^  it  is  not  admifisible, 
faecanfle  it  is  not  shewn  to  have  been 
made  by  any  person  competent  to 
make  it  qtioad  the  high-water  mark  and 
low-water  mark;  and  the  fieust  that  it 
comes  from  the  possession  of  the  Ad- 
miralty makes  no  difference;  it  is  not  an 
Admiralty  chart,  and  it  has  not  received 
the  sanction  of  the  Admiralty  in  any  way. 
The  Admiralty  are  in  the  habit  of  acquir- 
ing, either  by  purchase,  or  by  gift,  or, 
perhaps  I  might  say,  by  ^rtMWf-iuheritance, 
as  from  the  East  India  Company,  numbers 
of  old  charts  and  maps.  That  does  not 
make  them  in  any  way  official;  and  I 
have  the  less  hesitation  in  ruling  the  map 
to  be  inadmissible  because  I  think  it  would 
be  absolutely  worthless  if  I  did  admit  it. 

Two  charts,  one  prepared  by  Spencer 
in  1795,  and  the  other  by  Bullock  in 
1844y  were  tendered  on  behalf  of  the 
defendant  and  admitted  in  evidence. 
The  result  of  the  further  evidence  adduced 
by  both  plaintiffs  and  defendant  at  the 
second  hearing  sufficiently  appears  from 
the  following  judgment. 

JenkijUy  JT.C,  Gatey,  and  Stuart  Moore^ 
for  the  defendant  on  the  whole  case. — 
The  evidence  shews  that  for  the  last  cen- 
tury the  sea  has  been  receding,  and  one 
of  the  witnesses  put  the  distance  at  ninety 
feet  in  his  time.  This  was  an  accretion 
to  the  land  in  question.  The  Prescription 
Act  does  not  deal  with  an  easement  in 
gross,  and  so  the  plaintiffs  have  to  shew 
custom  from  time  immemorial.  They 
have  shewn  that  during  living  memory 
the  custom  has  existed,  and  have  so  shifted 
the  onus  of  proof  on  to  the  defendant. 
The  further  evidence  which  the  defen- 
dant tendered  related  to  the  whole  of 
the  land  in  question ;  but  as  some  of  that 
evidence  has  been  ruled  out,  he  has 
been  debarred  from  shewing  that  more 
than  about  three  acres  of  the  southern 
portion  of  the  land  was  under  water. 
Then  comes  the  question  of  law  whether 
there  can  be  a  custom  which  shall  attach 
to  land  if  and  when  it  becomes  suitable 
for  the  custom,  or  a  shifting  custom,  or 
one  which  shifts  with  the  ownership  of 
the  land.  If  there  is  to  be  a  shifting 
CQStom,  it  must  at  any  rate  be  reasonable 


and  certain ;  and  if  the  custom  attaches 
to  the  new  land  that  has  been  added, 
the  old  land  must  be  discharged  from  the 
custom ;  otherwise,  if  the  sea  had  receded 
for  a  mile,  as  it  has  done  at  Sandwich, 
the  custom  would  extend  over  an  area 
stretching  a  mile  inland,  and  that  would 
be  unreasonable. 

R,  J.  Parker  {Upjohn,  K.Cj  with  him), 
for  the  plaintiffs. — The  defendant  has 
not  made  out  his  case,  for  he  ought 
to  have  proved  that  the  land  was  under 
water  at  the  time  of  Richard  1.  All  that 
he  has  proved,  if  he  has  proved  any- 
thing, is  that  the  custom  was  interrupted ; 
but  the  interruption  was  not  of  such  a 
nature  as  to  amount  to  abandonment. 
The  accretion  being  imperceptible,  the 
boundary  is  a  shifting  one,  and  the  custom 
shifts  with  the  boundary — Foster  v. 
Wright  [l878].3* 

[Fabwell,  J.,  referred  to  SdLUhury 
{Marquu)  v.  Gladstone  [l86l].*^] 

Even  though  there  may  have  been 
temporary  denudations  and  accretions, 
the  defendant  has  not  made  out  his 
case.  There  is  no  defined  boundary  in 
this  case,  and  the  doctrine  of  accretion 
applies — Hindaonv,  AMy  [l896].*^ 

JenkinSf  X,C,,  in  reply. — The  plaintiffs 
allege  immemorial  custom  on  the  strength 
of  fifty  or  sixty  years'  evidence ;  but  if 
the  land  was  in  fact  under  water  in  1844, 
as  the  evidence  shews,  the  exercise  of  the 
custom  as  regards  such  land  was  a  physical 
impossibility.  When  the  land  was  covered 
with  water  it  was  Crown  land,  so  that 
during  the  sixty  years  part  of  the  land 
has  been  Crown  land  and  part  has  been 
land  of  the  manor  according  to  the  re- 
cession of  the  sea.  If  the  alleged  custom 
is  to  spread  nets  over  a  particular  dose, 
that  will  not  include  additions,  because 
they  are  additions  to  certain  adjoining 
land ;  and  if  the  plaintifis  claim  that  the 
additions,  pli^  the  close,  become  subject 
to  the  custom,  it  becomes  impossible  to 
define  the  land  affected  by  the  custom, 
which  consequently  is  bad  for  uncertainty. 
They  must  say  that  the  top  strip  and  the 
accretions  become  subject  to  the  custom ; 
so  that — for  instance,  as  at  Sandwich — 


(31)  49  L.  J.  C.P.  97 ;  4  C.P.  D.  488. 
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the  custom  might  extend  for  a  mile  inland. 
I^  on  the  other  hand,  thej  allege  that  the 
custom  attaches  to  the  strip  next  to  the 
sea,  then  the  old  land  ought  to  he  released 
from'  the  custom,  so  that  it  would  he  more 
like  the  right  and  proJU  U  prendre  in 
Foster  v.  Wright^^  This  custom  is  all 
fiction.  11  G^.  3.  c.  31  is  quite  sufficient 
to  account  for  a  lawful  beginning  for  such 
a  custom  as  alleged.  The  accretion  having 
taken  place  so  as  to  affect  the  title  of  the 
two  adjoining  owners — the  Crown  and  the 
lord  of  the  manor — must  be  regarded  as  a 
permanent  accretion  for  all  purposes.  As 
to  the  lower  strip,  there  is  no  evidence 
from  which  it  can  be  inferred  that  the 
custom  has  been  exercised  over  it  from 
time  immemorial. 

It  may  well  be  that  with  regard  to 
profits  h  prendre  and  rights  by  contract  and 
agreement  they  follow  the  servient  tene- 
ment ;  but  customs  are  in  a  different  class. 

The  lower  part  of  this  land  was  sea  in 
1844,  and  has  since  become  land.  There 
is  not  any  date  at  which  the  reasonableness 
of  the  custom  must  be  ascertained. 

In  effect  this  custom  would  enable  the 
plaintiff  to  acquire  a  title  to  the  land 
against  the  defendant,  and  consequently  is 
bad — Trr/vro  Corporation  v.  Rowe  [i902].'* 
The  plaintiffs  cannot  have  it  both  ways : 
they  cannot  claim  to  have  the  custom  over 
the  old  piece  and  over  the  new  piece  as 
well.  The  defendant  has  shewn  that 
fifty  years  ago  the  land  was  in  such  a 
condition  that  the  custom  could  not  have 
been  exercised  over  it ;  that  displaces  the 
prima  facie  evidence  of  the  plaintiffs,  and 
the  onus  is  on  them  to  prove  their  case, 
but  they  have  not  discharged  it. 

June  25. — Fakwbll,  J. — ^The  plaintiffs 
claim  a  declaration  that  they  and  all  other 
the  inhabitants  of  Walmer  carrying  on 
the  trade  or  business  of  fishermen  are 
entitled  as  of  right  at  all  times  necessary 
or  proper  for  the  purposes  of  their  trade 
or  business  to  spi^ad  and  dry  their  nets 
on  a  piece  of  shingle  or  beach  lying  just 
above  high-water  mark  between  Walmer 
Place  and  Walmer  Castle,  and  an  in- 
junction restraining  the  defendant  from 
building  on  the  premises  so  as  to  interfere 
with  their  right.    The  piece  of  land  in 

(84)  71  L.  J.  K.B.  974 ;  [1902]  2  K.B.  709. 


question  in  this  action  is  about  eleven  acres 
in  extent,  and  is  of  little  (if  any)  value 
except  to  the  fishermen  for  drying  their 
nets  or  to  the  defendant  for  building  pur- 
poses—objects which  are,  unfortunately, 
inconsistent  with  one  another.     During 
the  whole  of  liviog  memory  extending 
over  upwards  of  seventy  years  in  the  case 
of  the  plaintiffs'  witnesses  (who  were  a 
body  of  honest  and  straightforward  sea- 
feuring  men,  whose  evidence  appeared  to 
me  to  be  deserving  of  entire  credit),  and  by 
repute  for  many  years  before  their  birth, 
the  fishermen  of  Walmer  (by  which  I 
mean  the  inhabitants  of  the  parish  of 
Walmer  who  are  fishermen)  have  used  this 
piece  of  ground  for  the  purpose  of  drying 
their  nets.    The  practice  has  varied  some- 
what during  the  last  seventy  years.   There 
are    three    fisheries    now    practised    at 
Walmer — the  mackerel,  the  herring,  and 
the  sprat  fisheries.    The  mackerel  season 
is  from  May  to  July  and  in  September 
and  October,  the  herring   fishery  from 
October    to    Christmas,   and    the    sprat 
fishery  from  November  to  March.     Down 
to  some  thirty  or  thirty-five  years  ago 
herring  nets    and    mackerel    nets  were 
cutched  or  tanned  at  the  commencement 
of  and  in  preparation    for    the  fishery 
season,  and  were  then  spread  out  to  dry 
on  the  piece  of  ground  in  question,  and 
at  the  end  of  the  season  the  boats  were 
brought  up  close  to  this  piece  of  land  and 
the  nets  were  taken  directly  to  it  and 
spread  out  on  it,  or,  if  the  weather  did 
not  permit  of  that,  the  nets  were  landed 
nearer  the  town  and  were  then  brought 
in  carts  to  this  piece  of  ground  and  spread 
out  to  dry  before  being  put  away  for  the 
winter,  and  this  practice  still  remains 
with  regard  to  the  mackerel  nets.    Down 
to  the  same  period  the  sprat  nets  were 
not  spread  on  this  piece  of  ground  at  all. 
About  thirty  or  thirty-five  years  ago  the 
practice  of  oiling  the  herring  nets  instead 
of  cutching  them  and  of  oilmg  the  sprat 
nets  came  into  use,  and  these  nets  were 
also  spread  on  the  same  piece  of  ground 
to  dry.     The  time  required  for  drying 
after  oiling  is  longer  than  was  required 
for  the  earlier  process,  and  sprat  nets  are 
now  put  on  the  land  at  a  period  during 
which  no  nets  used  to  be  put  there  soiajr 
as  living  memory .  goes.    The  fishermen 
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have  occasionally  in  former  years  dried 
their  nets  in  different  places  along  the 
heach ;  but  this  piece  of  ground  in  ques- 
tion is  that  which  has  always  been  used, 
and  to  the  extent  at  times  of  covering  its 
whole  area,  and  has  been  known  to  the 
fishermen  and  their  forefathers  and  spoken 
of  amongst  them  as  their  own  ground. 

On  these  facts  the  plaintiffs  claim  to 
have  established  the  existence  of  a 
custom  for  all  inhabitants  of  Walmer 
being  fishermen  to  dry  their  nets  on  this 
piece  of  ground  at  such  periods  as  may 
from  time  to  time  be  necessary  for  the 
due  prosecutior  of  their  trade  of  fisher- 
men according  to  the  varying  exigencies 
of  the  fishing  industry  and  the  require- 
ments of  improved  nets.  The  defendant 
objects — ^first,  that  there  is  no  reported 
case  in  which  a  custom  for  the  fishermen 
of  a  parish  to  dry  their  nets  on  a  particular 
piece  of  land  has  ever  been  decided  to  be 
goody  and  that  such  a  custom  ought  not 
now  to  be  held  good ;  and  secondly,  that 
the  custom  for  any  variation  from  the 
ancient  times  of  user  or  ancient  kinds  of 
nets  is  bad  for  uncertainty.  I  cannot 
find  that  the  validity  of  a  custom  for  the 
fishermen  of  a  paiish  or  town  to  dry 
their  nets  in  a  particular  close  has  ever 
been  expressly  decided,  but  this  is  prob- 
ably due  to  the  fact  that  such  validity 
has  never  been  questioned.  Although 
the  case  in  the  Year-Book  8  £dw.  4.  c.  18, 
which  is  translated  by  Mr.  Justice  Hol- 
royd  in  BlundeU  v.  CaUerall^^  is  referred 
to  as  an  authority  on  the  point  in  several 
subsequent  books,  I  think  that  the  point 
was  assumed,  not  decided,  therein ;  and 
this  is  probably  due  to  the  fact  stated  by 
Professor  Maitland  in  his  admirable 
preface  to  the  Year-Books  now  in  course 
of  publication  by  the  Selden  Society 
(Vol.  XVII.  p.  xiv.),  that  the  reports  in 
the  Year-Books  were  '^  instructions  for 
pleaders  rather  than  the  authoritative 
fixation  of  points  of  substantive  law." 
The  general  law  was  assumed,  the  point 
of  interest  to  certain  "sad  and  grave 
men"  who  reported  the  cases  was  the 
form  of  pleading.  Thus  Hale  {de  Portibtia 
Maria^  published  by  Mr.  Hargrave  in 
1786)  says,  at  p.  86,  "  Look  at  the  book 
of  8  Ed.  IV.,  18,  for  the  custom  of  Kent, 
for  fishermen  to  dry  their  nets  upon  the 
Vou  74.— Chakc. 


land,  though  it  be  the  soil  of  private 
men,"  referring  to  the  Year-Book  as 
stating  the  existence  of  a  well-known 
custom.  In  the  Case  of  TanUtry,*  in 
James  Ts  reign,  it  is  stated  at  page  88  by 
counsel  as  an  instance  of  well-known 
customs,  "  so  to  turn  the  plough  on  the 
headland  of  another  in  favour  of  hus- 
bandry, and  to  dry  nets  on  the  land  of 
another  in  fikvour  of  fishing  and  naviga- 
tion." This  passage  is  set  out  verbatim 
in  RolUa  Abr, "  Custom,"  F.  2,as  a  correct 
statement  of  the  law.  In  Fitch  v.  i^ou?- 
Zinf/,^  Mr.  Justice  Buller,  in  1795,  says  : 
"  With  respect  to  the  case  in  Bro,  Abr. 
Custom  (pi.  46),  there  the  custom  was 
holden  to  be  bad,  not  because  it  was  for 
the  fishermen  of  Kent  to  dry  their  nets 
on  the  plaintiff's  land,  (which  the  case  in 
Cro.  Car,  shews  to  be  good,)  but  either 
because  the  digging  in  the  soil,  in  order 
to  pitch  stakes  to  hang  the  nets  upon,  was 
unnecessary,  or  it  tended  to  the  destruc- 
tion of  the  inheritance."  I  am  unable  to 
verify  the  reference,  for  Baker  v.  Brere- 
inan  ^  appears  to  state  only  that  inhabi- 
tants cannot  prescribe  for  a  profit  d 
prendre  in  alieno  solo  "  for  fijshermen  to 
dry  their  nets  for  the  public  benefit  or  for 
easement,"  and  I  can  find  no  other  case 
in  Cro,  Car,  on  the  subject.  In  Pain  v. 
Patrick  ^  the  Court,  in  holding  that  the 
custom  in  that  case  was  well  alleged,  said, 
*'  This  may  be  as  well  alledged  as  a  custom 
to  turn  a  plow  upon  another  man's  land, 
or  for  a  fisherman  to  mend  his  nets  there." 
In  Bacon's  Abr. "  Custom,"  p.  566  (the  first 
edition  of  which  was  published  in  1736), 
this  custom  is  given  as  good,  "  So,  a*custom 
to  dry  nets  upon  the  land  of  another; 
for  this  is  in  favour  of  fishing  and  naviga- 
tion." I  have  failed  to  find  the  marginal 
reference  which  he  gives  as  his  authority 
— 5  Co.  84 — and  which  is  also  given  by 
Chief  Justice  Tindal  in  Lockioood  v. 
Wood,^  but  the  Lord  Chief  Justice  treats 
the  custom  as  of  known  validity  In  1844. 
He  says :  "  A  custom  which  has  existed 
from  time  immemorial  without  interrup- 
tion within  a  certain  place,  and  which  is 
certain  and  reasonable  in  -itself,  obtains 
the  force  of  a  law,  and  is,  in  effect,  the 
common  law  within  that  place  to  which 
it  extends,  though  contrary  to  the  general 
law  of  the  realm.  .  .  .  Thus  a  custom^or 
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all  fishermen  within  a  certain  district  ta 
dry  their  nets  upon  the  land  of  another 
might  well  be  a  good  custom."  In  Tyson 
V.  Smith  ^^  the  same  Lord  Chief  Justice 
says,  ^'Nor  is  a  custom  unreasonable 
because  it  is  prejudicial  to  the  interests 
of  a  private  man,  if  it  be  for  the  benefit 
of  the  commonwealth,  as  the  custom  to 
turn  the  plough  upon  the  headland  of 
another,  in  favour  of  husbandry,  or  to  dry 
nets  on  the  land  of  another,  in  &vour  of 
fishing  and  for  the  benefit  of  navigation." 
In  Race  v.  Ward,"^  Lord  Campbell,  in 
speaking  of  the  right  of  the  inhabitants 
of  a  district  by  custom  to  go  on  the  soil 
of  another  and  take  water,  says  that  in 
15  Edw.  4.  29a  Mr.  Justice  Catesby 
treats  it  as  good  and  likens  it  to  a  custom 
for  all  the  fishermen,  inhabitants  in  a 
particular  vill,  to  dry  their  nets  on  a 
particular  close. 

Although,  therefore,  I  have  fieiiled  to 
$nd  any  express  decision,  there  are  so 
many  opinions  in  fiEtvour  of  the  validity  of 
the  custom  expressed  by  so  many  eminent 
lawyers  that  it  would  be  impossible  for 
me  to  disregard  them,  and  on  principle 
the  custom  is,  in  my  opinion,  good.  A 
custom  must  be  certain,  reasonable  in 
itself,  commencing  from  time  immemorial, 
and  continued  without  interruption.  It 
is  not  unreasonable  because  it  is  pre- 
judicial to  the  interests  of  a  private 
individual  if  it  is  for  the  benefit  of  the 
commonwealth,  because  such  benefit 
renders  its  lawful  commencement  reason- 
ably probable.  As  Lord  Cranworth  says 
in  Salisbury  (Marquis)  v.  GladsUme^^^ 
"  In  truth,  I  believe,  that  when  it  is  said 
that  a  custom  is  void  because  it  is  un- 
reasonable, nothing  more  is  meant  than 
that  the  unreasonable  character  of  the 
alleged  custom  conclusively  proves  that 
the  usage,  even  though  it  may  have 
existed  immemorially,  must  have  resulted 
from  accident  or  indulgenoe,  and  not  from 
any  right  conferred  in  ancient  times  on 
the  party  setting  up  the  custom.''  This 
has  considerable  becu'ing  on  the  argument 
of  counsel  for  the  defendant  that  the 
custom  alleged  in  this  action  is  uncertain ; 
his  contention  is,  in  effect,  that  the  custom 
must  be  to  dry  nets  not  for  the  purposes  of 
fishing  generally,  but  at  particular  times 
and  for  particular  fish.  But  this  is  to  discard 


the  kernel  for  the  shell,  and  might  result 
in  making  an  arrangement  that  was  in 
its  inception  reasonable,  because  of  public 
benefit,  become  actually  injurious  to  public 
interests.  If  the  fifiliermen  of  Walmer 
may  dry  their  nets  only  on  the  condition 
of  fishing  for  such  fish  and  at  such  times 
and  with  such  nets  as  the  fishermen  in  the 
reign  of  Richard  1  used  to  do,  all  im- 
provements and  progress  are  debarred. 
But  there  is  no  authority  or  principle  for 
any  such  contention.  A  custom  is  not 
uncertain  because  it  is  not  invariable  in 
every  part.  Thus,  a  custom  to  pay  a 
year's  improved  value  for  a  fine  on  a 
copyhold  is  good ;  though  the  value  is  a 
thing  uncertain,  for  the  value  may  at  any 
time  be  ascertained  (Steph,  Comm.  14th  ed. 
vol.  i.  p.  28).  Again,  the  very  state-* 
ment  that  a  custom  may  be  well  laid  in 
the  inhabitants  of  a  town  shews  that  the 
number  of  persons  entitled  to  enjoy  it  will 
vary  from  time  to  time.  In  Abbot  v. 
Weekly  [l665]  ^  a  custom  for  all  the  in- 
habitants of  a  vill  to  dance  on  the  plain- 
tiff's close  at  all  times  of  the  year  was 
held  good ;  and  this  was  followed  in  ffaU 
V.  NoUingham^^  where  it  was  held  that 
a  custom  for  the  inhabitants  of  a  parish 
to  enter  upon  certain  land  of  the  plaintiff 
and  erect  a  maypole  thereon  and  dance 
round  it  and  otherwise  enjoy  on  the  land  any 
lawful  and  innocent  recreation  at  any  time 
of  the  year  was  held  good.  In  Byes  v.  Hay  ^^ 
Lord  St.  Leonards  says  that  *'  there  is  no 
rule  in  the  law  of  Scotland  which  prevents 
modem  inventions  and  new  operations 
from  being  ^vemed  by  old  and  settled 
legal  principles.  Thus,  when  the  art  of 
bleaching  came  into  use,  there  was  nothing 
in  its  novelty  which  should  exclude  it 
from  the  benefit  of  a  servitude  or  ease- 
ment, if  such  servitude  or  easement  on 
other  legal  grounds  was  maintainable. 
The  category  of  servitudes  and  easements 
must  alter  and  expand  with  the  changes 
that  take  place  in  the  circumstances  of 
mankind.  The  law  of  this  country,  as 
well  as  the  law  of  Scotland,  frequently 
moulds  its  practical  operation  without 
doing  any  violence  to  its  original  prin- 
ciples." Counsel  for  the  plaintiffs,  in  his 
ingenious  reply,  pointed  out  that  this  is 
fully  borne  out  by  the  case  of  FiJtck  v. 
(35)  1  Lev.  176. 
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RawUng^  where  a  custom  for  all  the  in- 
habitants  of  a  parish  to  play  at  all  kinds 
of  lawful  games,  sports,  and  pastimes  in 
the  dose  of  A  at.  all  seasonable  times  of 
the  year  was  held  to  justify  the  defen- 
dants in  playing  cricket  there,  although 
it  is  reasonably  certain  that  cricket  was 
unknown  until  long  after  the  time  of 
Richard  1  {ec»  Strutt's  Paatiima,  ed.  1801, 
pp.  83  and  84),  and  that,  if  it  came  within 
the  description  of  any  of  the  newly 
imagined  games  in  the  Act  of  17  Edw.  4. 
c.  3,  it  was  made  illegal  by  that  Act, 
which  was  not  repealed  until  the  reign 
of  Henry  8.  It  is  clear  from  that  Act,  and 
the  Act  of  12  Rich.  2.  c.  6,  that  the 
number  and  nature  of  the  games  that 
were  lawful  varied  from  time  to  time, 
but  it  has  never  yet  been  suggested  that 
such  variations  rendered  the  custom  to 
play  all  lawful  games  void  for  uncertainty ; 
and  I  can  see  no  reason  for  holding  that 
a  castom  to  dry  nets  at  all  times  season- 
able for  fishing  is  bad,  although  the 
periods  and  numbers  and  sorts  of  nets 
may  vary. 

During  the  trial  the  defendant  desired 
to  set  up  a  plea  that  the  beach  in  ques- 
tion, or  a  great  part  of  it,  had  come  into 
existence  of  late  years,  and  to  contend 
that  it  followed  therefrom  that  no  custom 
to  dry  nets  thereon  could  have  existed 
for  the  requisite  period.  I  accordingly 
allowed  the  trial  to  stand  over,  and  gave 
both  parties  liberty  to  amend  and  to 
adduce  further  evidence.  With  regard 
to  the  plaintiffs'  amendments,  I  am  bound 
by  and  follow  ShtUUe/worth  v.  Le  Fleming  ^^ 
BsidMcun8$yv,l8may.^^  The  defendant  has 
amended  by  adding  these  allegations  :  *'  In 
and  prior  to  the  year  1799  and  for  many 
years  subsequent  thereto  the  beach  ground 
was  below  high- water  mark  and  subject 
to  the  flux  and  reflux  of  the  tide,  and  until 
comparatively  recent  years  was  wholly 
uDSuitable  and,  in  fact,  incapable  of  being 
used  for  the  purposes  alleged  by  the  plain- 
tiflfe,  and  was  formed  by  gradual  accre- 
tion and  the  receding  of  the  sea,  and  is 
now  above  high-water  mark  and  does  not 
now  form  any  part  of  the  seashore  or 
foreshore  " ;  and  I  have  had  a  considerable 
amount  of  evidence  relating  thereto.  I 
have  rejected  a  number  of  plans  as  in- 
admissible, but  as  I  was  told  that  the 


case  was  likely  to  go  to  the  Court  of 
Appeal,  I  have  taken  evidence  concerning 
them  as  though  I  had  not  excluded  them, 
and  I  can  only  say  that  if  I  had  not 
rejected  them  as  inadmissible  I  should 
have  discarded  them  as  worthless.  [His 
Lordship  reviewed  the  evidence,  and  con- 
tinued :]  I  find  the  £a,cts  to  be  as  follows : 
The  beach  in  question  is  a  ridge,  which 
from  time  immemorial  has  acted  as  a 
barrier  against  the  sea  for  the  protection 
of  the  land  behind  it.  That  land  is  on  so 
low  a  level  that  but  for  the  beach  it  must 
have  been  submerged,  but  it  has  never 
been  so  during  historic  times.  This 
appears  by  the  nature  of  the  subsoil,  as 
proved  by  the  contractor  who  excavated 
part  of  it  to  a  depth  of  five  feet  in  making 
sewers,  and  by  the  discovery  of  a  Romano- 
British  burying-place  in  the  grounds  of 
Walmer  Lodge.  I  find,  also,  that  the 
coast  in  this  neighbourhood  has  for  the 
last  century,  at  any  rate,  been  subject  to 
fluctuations  by  way  of  increase  by  accre- 
tion and  of  decrease  by  demolition  owing 
to  the  action  of  the  winds.  When  the 
prevailing  wind  blows  on  shore  for  a  cycle 
of  years,  the  process  of  accretion  goes  on, 
but  the  prevailing  winds  alternate  over 
long  series  of  years,  and  consequently  the 
actual  line  of  high  water  varies  according 
to  the  duration  of  such  prevailing  winds 
and  their  aggregated  action.  The  actual 
ascertainment  with  certainty  of  high- 
water  mark  at  a  given  date  is  a  matter  of 
difficulty  and  time,  and  cannot  be  effected 
by  a  mere  survey.  No  ancient  plans  or 
maps  can  be  relied  on  as  shewing  high- 
water  mark,  and  no  charts  prior  to  1795. 
The  two  charts  which  have  been  put  in 
are  Spencer's  of  1795  and  Bullock's  of 
1844,  both  of  which  are  trustworthy. 
But  with  regard  to  Spencer's  chart  there 
is  a  difficulty  .in  ascertaining  which  of 
the  three  lines  shewn  on  the  coast  is 
intended  to  be  high- water  and  which  low- 
water  mark.  I  accept  the  opinion  of 
Commander  Jarrards,  who  was  called  on 
behalf  of  the  plaintiffs,  that  the  two 
dotted  lines  represent  them — partly  on 
his  authority  and  partly  for  these  reasons 
— that  if  the  thick  black  line  is  token, 
tlie  area  between  high  and  low  water 
would  be  590  feet,  an  area  much  too  large 
to  be  appropriate  to  anything  but^e  t 
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beach  generally,  and  one  of  the  two 
dotted  lines  would  be  unaccounted  for. 
Adopting  these  two  charts,  I  find  that  in 
1795  high- water  mark  was  approxi- 
mately in  the  same  place  as  at  present, 
that  in  1844  the  sea  had  advanced 
fifty  or  sixty  yards,  and  that  at  the 
present  time  this  amount  of  beach 
has  been  regained.  The  defendant  has 
therefore  proved  that  in  1844  a  consider- 
able portion  of  the  beach  in  question  (say 
three  acres)  was  below  high-water  mark, 
and  was  therefore  inappropriate  for  drying 
nets ;  and  he  argues  that  he  has  thereby 
shewn  that  to  the  extent  of  that  portion 
the  custom  must  have  commenced  since 
the  time  of  Richard  1.  A  defendant  may 
no  doubt  defeat  a  custom  by  shewing  that 
it  could  not  have  existed  in  the  time  of 
Richard  1 ;  but  he  must  demonstrate  its 
impossibility,  and  the  onus  is  on  him  to 
do  so  if  the  existence  of  the  custom  has 
been  proved  for  a  long  time,  as  was  done, 
for  instance,  in  Simpson  v.  Wdl$  [l872],*® 
where  the  claim  of  a  custom  to  set  up 
stalls  at  the  statute  sessions  for  the  hiring 
of  servants  was  defeated  by  shewing  that 
such  sessions  were  introduced  by  the 
Statutes  of  Labourers,  the  first  of  which 
was  in  the  reign  of  Edward  3.  But  no 
such  impossibility  is  shewn  in  the  present 
case.  If  the  beach  was  of  its  present 
extent  in  1795,  why  am  I  bound  to  infer 
that  it  cannot  have  been  the  same  in  1186 
from  the  mere  fact  that  between  1795  and 
1844  the  extent  diminished  and  has  since 
again  increased?  The  mere  non-user 
during  the  period  that  the  sea  flowed 
over  the  spot  is  immaterial,  for  it  was  no 
interruption  of  the  right,  but  only  of  the 
possession,  and  "an  interruption  of  pos- 
session only  for  ten  or  twenty  years  will ' 
not  destroy  the  custom  " — 1 BL  Oonvm.  77 ; 
Co,  Liu,  1 145.  Not  only  ought  the  Courts 
to  be  slow  to  draw  an  inference  of  &ct 
which  would  defeat  a  right  that  has  been 
exercised  during  so  long  a  period  as  the 
present  unless  such  inference  is  irresistible, 
but  it  ought  to  presume  ever3^hing  that 
it  is  reasonably  possible  to  presume  in 
favour  of  such  a  right — see  Goodman  v. 
SaUcuh  Corporation  [l882].'^  I  see  no 
reason  why  I  should  not  presume  that 

(36)  41  L.  J.  M.C.  106 ;  L.  R.  7  Q.B.  214. 

(37)  62  L.  J.  Q.B.  193  ;  7  App.  Cas.  633. 


this  beach  was  in  substantially  the  same 
state  in  1186  as  now.  The  inland  limit 
is  fixed  by  geological  considerations  and 
the  Romano-British  burying-glace ;  in  the 
reign  of  Henry  8  the  Oastle  of  Walmer 
was  built  as  a  defence  for  the  coast ;  it 
must  have  been  near  but  safely  above 
high-water  limit  when  built,  and  I  see 
nothing  to  compel  me  to  infer  any  sub- 
stantial difierence  in  this  piece  of  beach 
in  1186. 

It  was  next  argued  that  the  variations 
in  the  beach  shewn  bv  the  two  maps  of 
1795  and  1844  and  the  present  state  of 
things  render  it  impossible  to  define  with 
sufficient  certainty  the  land  affected  by 
the  custom,  and  therefore  i*ender  the 
custom  bad  for  uncertainty.  But  it  can- 
not be  necessary  to  define  the  limits  of 
land  affected  by  a  custom  more  clearly 
than  those  of  land  comprised  in  a  grant 
for  the  same  purpose.  I  think  that  the 
same  principle  must  apply,  the  difference 
between  custom  and  prescription  being 
only  that  the  right  to  the  former  must  be 
claimed  by  or  in  respect  of  a  locality,  and 
to  the  latter  by  a  person  or  corporation ; 
but  the  rules  affecting  the  subject-matter 
are  in  each  case  the  same,  and  I  have  no 
doubt  that  a  grant  of  land  which  in  fact 
adjoins  the  sea  would  be  well  defined  by 
reference  to  high-water  mark  as  one  ot 
its  boundaries.  It  is  said  that  it  is  un- 
certain whether  this  means  high  water  as 
as  it  was  in  1186  or  high  water  now ;  but 
I  have  evidence  of  usage  and  that  the 
nets  have  been  spread  down  to  high-water 
mark  for  the  time  being.  This  is  quite 
sufficient.  Thus  in  Bennington  v.  Taylor 
[l70o]  ^®  dean  and  chapter  prescribed  for 
toll  for  a  double  stall  '^  et  pro  fundo  sive 
solo  prope  et  juxta  eandem  stallam '' ;  and 
the  third  objection  taken  was  that  it  was 
uncertain,  and  so  void,  but  the  objection 
fidled,  **  U)V  that  shall  be  ascertained  by 
the  common  usage  of  the  £edr."  The 
argument  of  the  defendants  on  this  point 
savoured  rather  of  the  Agri  Limitati  of 
the  Roman  {Digest  41,  1,  16)  than  of  any- 
thing known  to  the  English  law. 

Then  it  is  said  that  it  is  unreasonable, 

because  the  sea  may  recede  for  a  mile  or 

more,  as  at  Sandwich,  and  it  is  impossible 

to  suppose  that  any  such  extent  of  ground 

(88)  2  LutW.  1617. 
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could  ever  have  been  intended  to  be 
appropriated  to  such  a  custom.  It  is 
enough  for  me  to  say  that,  as  the  event 
has  not  happened  for  upwards  of  seven 
hundred  years,  I  cannot  see  the  unreason- 
ableness* The  period  for  ascertaining 
whether  a  custom  is  reasonable  or  not  is 
its  inception.  The  point  is  dealt  with  by 
Chief  Justice  Tindal  in  Tysctn  v.  Smiik,^^ 
where  he  says  :  "  But  it  is  said  the  num- 
ber of  these  victuallers  may  be  so  large, 
and  the  space  occupied  by  each  so 
great,  as  that  the  whole  portion  of  the 
common  set  out  for  the  fair  may  be  taken 
by  them  in  exclusion  of  the  rest.  .  .  . 
But  it  is  obvious  that  this  is  not  an 
argument  against  the  custom  being 
reasonable  in  its  original  commencement, 
or  against  the  prescription  for  the  fair 
being  a  reasonable  prescription :  it  is  an 
objection  only  as  to  the  mode  of  exercising 
the  rights  so  claimed,  whether  under  the 
custom  or  the  prescription."  I  say  in 
this  case,  as  Lord  Cranworth  said  in 
Sdliahury  {Marquis)  v.  GladaUm^y^^  "  I 
find  it  impossible  to  say  that  such  a 
custom  as  that  here  alleged  might  not 
have  resulted  from  an  agreement  between 
the  lord  and  his  tenants  before  the 
time  of  legal)  memory."  But  the  plain- 
tiffs have  raised  this  further  and  interest- 
ing point — they  say  that,  even  assuming 
that  these  three  acres  did  not  exist  in  the 
time  of  Richard  1,  but  have  been  added 
since  by  accretion,  this  would  not  affect 
their  right,  inasmuch  as  both  sides  must 
agree  that  these  three  acres  have  arisen  by 
small  and  imperceptible  degrees  (and  they 
must  so  agree  in  order  to  exclude  a  claim 
by  the  Crown),  and  these  added  acres  are  an 
accretion  to  the  defendant's  land  and  became 
subject  to  the  same  custom  to  which  the 
land  to  which  they  were  adde<l  was  subject. 
There  is  no  authority  exactly  in  point, 
but  I  have  come  to  the  conclusion  on 
principle  and  on  the  authority  of  an 
analogous  case  that  this  contention  \&  well 
founded.  Blackstone  Camm.  ii.  p.  262 
states  the  law  to  be  that,  *'  if  this  gain  be  by 
little  and  little,  by  small  and  imperceptible 
degrees,  it  shall  go  to  the  owner  of  the 
land  adjoining.  For  de  minimis  nan  curat 
lex ;  and  besides  these  owners  being  often 
losers  by  the  breaking  in  of  the  sea,  or 
at  charges  to  keep  it  out,  this  possible 


gain  is,  therefore,  a  reciprocal  consideration 
for  such  possible  charge  or  loss.''  In  AU,- 
Gen,  V.  Chambers  [1869]  '*  Lord  Chelms- 
ford quotes  this  passage,  and  proceeds: 
*^  I  am  not  quite  satisfied  that  the  prin- 
ciple de  minimis  non  curat  lex  is  the 
correct  explanation  of  the  rule  on  this 
subject ;  because,  although  the  additions 
may  be  small  and  insignificant  in  their 
progress,  yet,  after  a  lapse  of  time,  by  little 
and  little,  a  very  large  increase  may  have 
taken  place  which  it  would  not  be  beneath 
the  law  to  notice,  and  of  which  the  party 
who  has  the  right  to  it  can  clearly  show 
that  it  formerly  belonged  to  him,  he  ought 
not  to  be  deprived.  1  am  rather  disposed 
to  adopt  the  reason  assigned  for  the  rule 
by  Baron  Alderson,  in  the  case  of  Hull  and 
Sdby  Railway,  In  re  [l839],*°  *  That  which 
cannot  be  perceived  in  its  progress  is 
taken  to  be  as  if  it  never  had  existed  at 
all.'  And  as  Lord  Abinger  said  in  the 
same  case, '  The  principle '  as  to  gradual 
accretion '  is  founded  on  the  necessity  which 
exists  for  some  such  rule  of  law  for  the 
permanent  protection  and  adjustment  of 
property.'  It  must  always  be  borne  in 
mind  that  the  owner  of  lands  does  not 
derive  benefit  alone,  but  may  suffer  loss 
from  the  operation  of  this  rule ;  for  if  the 
sea  gradually  steals  upon  the  land,  he 
loses  so  much  of  his  property,  which  is 
thus  silently  transferred  by  the  law  to  the 
proprietor  of  the  seashore."  This  reason- 
ing applies  with  equal  force  to  the  per- 
sons entitled  to  exercise  rights  over  a 
piece  of  land  adjoining  the  sea.  If  it  is 
washed  away  their  rights  are  gone.  If  it 
increases  ^their  rights  ought  to  extend 
over  the  increased  area.  It  is  said  that 
it  would  be  absurd  to  apply  this  to  a  case 
where  the  sea  has  receded  for  a  mile  or 
more ;  but  that  is  not  this  case.  It  is 
sufficient  for  me  to  say  (following  Baron 
Alderson)  that  this  accretion  is  to  be 
treated  as  though  it  had  occurred  in 
11 86.  If  there  was  now  a  mile  or  more  of 
such  accretion,  it  would  hardly  be  possible 
to  find  evidence  of  actual  user  over  more 
than  the  fringe  near  the  sea,  and  the 
extent  of  the  custom  could  be  limited  by 
such  user ;  or,  even  if  any  such  user  could 
be  shewn,  the  landowner's  right  of  free 

(39)  4  De  O.  &  J.  55,  68. 

(40)  8  L.  J.  Kx.  260 ;  5  M.  &  W.  327. 
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enjoyment  would  only  be  limited  by  a 
reasonable  exercise  of  customary  rights, 
and  it  would  probably  be  held  unreason- 
able to  insist  on  drying  nets  over  a 
large  tract  of  land.  Fuither,  I  have  the 
authority  of  the  analogous  case  of  Foster 
T.  Wright.^^  In  that  case  the  river  Lune 
had  gradually  changed  its  bed.  The  plain- 
tiff had  a  free  fishery  in  the  ancient  river. 
The  defendant  owned  lands  which  origin- 
ally did  not  abut  on  the  river,  but  had, 
by  means  of  the  alteration  in  the  river 
bed,  become  the  river  bank.  The  question 
was  whether  the  plaintiff's  exclusive  right 
of  fishing  extended  over  so  much  of  the 
water  as  flowed  over  land  which  was 
identified  as  formerly  part  of  the  defen- 
dant's property ;  and  it  was  held  that  it 
did.  Mr.  Justice  Lindley  said,  "I  am 
wholly  unable  to  see  upon  what  principle 
a  change  in  the  course  of  a  river,  so  gradual 
that  it  cannot  be  perceived  until  after  the 
lapse  of  a  long  interval  of  time,  can  affect 
the  rights  of  those  entitled  to  use  it, 
whether  for  fishing  or  any  other  purpose : 
nor  is  there  any  authority  for  holding 
them  to  be  affected  thereby.''  And  Lord 
Coleridge,  C.J.,  held  that  the  plaintiff 
was  entitled  to  a  several  fishery,  and 
said  :  "  and  such  a  fishery  I  think  would 
follow  the  slow  and  gradual  changes  of  a 
river,  such  as  the  changes  of  the  Lune 
in  this  case."  Further,  the  opinions  of 
text-writers,  dealing  with  the  analogous 
cases  of  accretion  to  copyholds  and  wastes 
of  manors,  are  to  the  same  effect.  Thus, 
HaU  on  the  Sea  Shore  (2nd  ed.),  p.  113 
(p.  789  of  Mr.  Stuart  Moore's  edition), 
concludes  that  the  land  which  has  accreted 
to  the  lord  as  freehold  must  be  subject  to 
the  copyhold  interest  of  the  tenant  of  the 
land  to  which  it  has  been  added,  or,  if 
waste,  to  the  local  customs,  commons,  &c,, 
prescribed  for  by  the  tenants  in  respect  of 
such  waste.  The  late  Mr.  Fhear  (Rights 
of  WaUTy  p.  43n.)  conjectures  that  "  the 
land  which  gradual  accretion  gives  to 
adjoining  lands  assumes  their  character, 
i.0.i  becomes  freehold  or  copyhold,  and  in 
the  latter  case  waste  or  tenanted  accord- 
ingly." I  hold,  therefore,  that  the  land 
which  has  been  added  by  accretion  takes 
the  character  of  the  land  to  which  it  has 
been  added,  and  is  subject  to  the  same 
customs  as  affected  such  land.    The  result 


is  that  the  plaintiffs  succeed,  and  1  grant 
the  injunction  as  asked.  The  defendant 
must  pay  the  costs  of  the  action. 


BolicitorB— Hare  &  Co..  agents  for  F.  W.  Hard' 
man,  Deal,  for  plaintiffs;  MowU  k.  Mowll, 
agents  for  Mowll  &  Mowll,  Dover,  for  defen- 
dant. 

[Reported  by  R.J.  A.  Morrison,  Esq., 
JBarritter-at'Law, 


[IN  LUNACY.] 
Vaughan  Williams,  L. J.  >v 
RoBfEB,  L.J.  I  KV.Walkbe 

Cozens- Hardt,  L.J.  >  (a  lunatic  90 

1904.  I  found)  Jrh  re, 

Oct.  31.     Nov.  7.        J 

Lunaiic — Power  of  Disposition — Deed 
made  in  Lucid  Interval —  Validity —  Lunacy 
Acty  1890  (53  Vict.  c.  5),  ss,  116  to  130. 

A  lunatic  so  found  is,  until  the  inquisi- 
tion has  been  superseded,  absolutely  in- 
capable of  making  a  valid  deed  disposing 
of  his  property  even  in  a  lucid  interval,  as 
such  a  deed  would  conflict  with  the  rights 
and  powers  of  the  Crown  and  of  the  com- 
mittee over  the  lunatic's  property. 

Sir  Benjamin  Wright,  Ex  parte  (1  Vem. 
155),  considered. 

Appeal  from  order  of  the  Master  in 
Lunacy. 

The  above-named  Eleanor  Yause 
Walker  was  a  lunatic  so  found  by  inquisi- 
tion in  the  year  1869.  George  Thornton 
was  in  1899  appointed  committee  of  her 
estate.  She  was  entitled  to  large  personal 
property. 

On  June  14,  1904,  she  applied  to  the 
Master  in  Lunacy  by  George  Thornton, 
her  committee  and  next  friend,  for  liberty 
to  execute  a  deed-poll  disposing  of  her 
property,  and  that  on  the  execution  of  the 
deed-poll  she  might  be  at  liberty  to  com- 
mence an  action  in  the  Chancery  Division 
against  the  Attorney-General  for  a  de- 
claration that  the  deed-poll  was  valid. 

The  evidence  in  support  of  the  applica- 
tion stated  that  E.  V.  Walker  was  illegiti- 
mate, and  being  fifty- six  years  of  age  was 
desirous  of  making  a  will  or  disposition  of 
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her  property  in  such  a  form  as  would  with 
the  greatest  certainty  secure  that  her 
propoty  should  after  her  death  be  disposed 
of  aoooniiDg  to  her  wishes  among  certain 
persons  related  to  her  by  bloody  and  that 
evidence  should  forthwith  be  obtained 
which  would  establish  the  validity  of  such 
disposition  of  her  property.  It  was  also 
stated  that  £.  Y.  Walker  had  no  insane 
delusions  that  influenced  her  intended 
disposal  of  her  property,  and  that  she  had 
a  grasp  and  intelligent  understanding  of 
the  documents,  and  was  fully  competent, 
so  £Etr  as  her  mental  condition  was  con- 
cerned, to  execute  a  declaration  of  trust  or 
wilL 

On  July  6, 1904,  E.  Y.  Walker  executed 
a  deed-poll  disposing  of  her  property  after 
her  death  with  a  power  of  revocation  in 
her  own  favour.  Two  medical  men  who 
witnessed  her  execution  of  the  deed  de- 
posed that  she  was  at  the  time  perfectly 
capable  of  executing  a  disposition  of  her 
property  by  deed  or  will,  and  that  she  had 
no  insane  delusions  that  influenced  her  in 
her  intended  dispositions.  The  Master 
made  no  order  on  the  summons  except  as 
to  costs. 

The  lunatic  by  her  committee  and  next 
friend  appealed,  asking  that  the  order  of 
the  Master  might  be  discharged,  and  that 
she  might  be  at  liberty,  to  commence  an 
action  by  her  next  friend  for  a  declaration 
that  the  deed-poll  was  valid  and  that  such 
other  directions  might  be  given  as  might 
be  proper  for  the  institution  of  proceedings 
for  establishing  the  validity  of  the  deed. 

The  question  was  referred  to  the  Lords 
Justices  in  Court. 

Upjohn^  K.C,^  and  MacSvoinney^  for  the 
committee. — ^Tfajs  application  is  for  the 
benefit  of  the  lunatic.  It  is  almost 
identical  with  Sir  Benjamin  WrigJu^  Ex 
parte  [lessU  As  the  lunatic  can  make 
a  will  in  a  lucid  interval,  so  she  can  make 
a  de&di—HaU  v.  Warren  [iBO^y 

[Yaughan  Williams,  L.J. — In  that 
case  the  lunatic  had  not  been  so  found.] 

In  BUiaU  v.  Inee  [i867l'  the  Lord 
Chancellor  said  he  felt  a  difficulty  in  hold- 
ing the  deed  of  a  lunatic  to  be  void,  con- 

^  (1)  1  Yom.  155. 

(2)  9  Yfls.  606,  610. 

(3)  26  L.  J.  Oh.  821 ;  7  De  G.  H.  &  G.  475. 


sidering  that  a  lunatic  might  make  a  valid 
will  if  proved  to  have  been  made  in  a  lucid 
interval.  See  also  Beverley's  Case  [leos].^ 
It  is  doubted  if  an  action  can  be  brought  to 
perpetuate  testimony  in  respect  of  a  will 
during  the  testator's  lifetime.  It  is 
therefore  asked  to  perpetuate  testimony 
in  respect  of  a  deed.  The  case  of  a  deed 
£ills  exactly  within  the  cases  that  a  will 
may  bind  a  lunatic  if  made  during  a  lucid 
interval.  It  may  be  that  a  lunatic  can 
only  deal  with  his  property  after  inqui- 
sition, subject  to  the  jurisdiction  of  the 
Court ;  but  the  proposed  deed  is  so  framed 
as  to  raise  no  conflict  with  the  powers  of 
the  committee.  The  part  of  the  Lunacy 
Act  beginning  with  section  116  which  deals 
with  the  powers  of  the  committee  of  a 
lunatic's  estate  is  headed  "Management 
and  Administration."  This  is  purely  a 
question  of  administration.  It  is  not  like 
the  case  of  a  banki-uptcy,  where  all  the 
bankrupt's  property  becomes  vested  in  the 
trustee.  After  inquisition  the  property 
is  not  vested  in  the  committee,  but 
remains  in  the  lunatic.  The  deed  can 
take  efiect  subject  to  the  committee's 
powers  of  management  and  administra- 
tion. Why  should  this  lady  not  make  a 
deed  if  she  is  of  sound  disposing  mind  ? 
The  costs  of  a  bill  to  perpetuate  testimony 
may. be  allowed — TayUur^  In  re  [iSTl].* 

[Theib  Lordships  intimated  that  they 
desired  to  have  the  record  in  Sir  Benjamin 
Wright,  Ex  parte,^  examined,  so  that  it 
might  be  ascertained  exactly  what  was 
decided.  A  transcript  of  the  record  was 
accordingly  made.®] 

(4)  4  Co.  Rep.  128ft. 

(5)  L.  R;  6  Ch.  416. 

(6)  The  followlDg  transcript  of  the  Record  in 
Sir  Benjamin  Wright* $  Case,  and  notes  by  the 
Chief  Clerk,  were  supplied  to  the  Court : 

A 

Begigtrav'i  Minvte  BooJu  (^Chancery), 

Mr,  Registrar  Bevenish  Vol  373. 

Lord  Keeper.       Lune  16t<>  die  April  1683. 

B- Benjamin  Wright.  \^^f-  North  would  have  a 
/  reinspeccon  of  Sir  Ben :  hee 
is  now  better  and  there  is  a  settlem*.  to  bee 
made  on  the  sonn. 

Mr.  Attomy  Qenemll :  The  King  doth  only 
take  care  and  is  not  otherwyse  concerned  and 
there  must  bee  a  method  of  trying  it. 

Cor.  Let  there  bee  a  plea  pot  in  to  the 
inquisition  and  Mr.  Attomy  Generall  to  joine 
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The  AUamey-General  {Sir  R.  B.  Firday, 
K.C.)  and  A.  J.  Parker,  for  the  Crown.— 

yssue  in  it  and  let  it  bee  tryed  as  soon  as  may 
bee  and  then  will  give  further  direction. 

B 
Regittrar'i  Minute  Book  (^Chanesry). 
Mr,  Begittrar  DevenUh  Vol.  388. 
Lord  Keeper.       Lune  16  Aprilis  1683. 

\  Mr.  North:  This  comes 
J  upon  the  point  of  lanacy 
wee  pray  that  it  may  be  put  in  some  way  that 
may  plead  to  the  InquisiciO.  Mr.  Attorney 
car :  plead  to  the  InquisiciO  lett  Mr.  Attorney 
joyne  issue  and  if  any  settlement  to  be  made 
the  fine  and  recovery  shall  be  in  open  Co't  in 
the  Co't  of  Com.  Pleas. 

(Re  Sir  Benjamin  Wright  Bart :  a  Lunatic. 
Notes  by  the  Chief  Clerk  in  Lunany  of  Result 
of  search  of  Record  Office  ) 
«^^5f ?;«.,,       Commission    de     lunatlco 
33Car.IIC168I]  inquirendo. 

3  Oct.  Inquisition  finding  him   a 

lunatic  for  one  month  last 

past  with    lucid  intervals.      (His    estates    in 

Essex  mentioned  and  Son  Nathan  aged  20  years 

and  upwards.) 

Deed  made  between  Sir 
35c?r7im683)  Benjamin  Wright  of  the 
one  part  and  Nathan  Wright 
his  only  son  and  heir  apparent  of  the  other  part 
whereby  Sir  Benjamin  conveyed  the  Manor  of 
Wokenden  Episcopi  and  other  Real  Estate  in 
Essex  to  Nathan  Wright  who  covenanted  to 
convey  the  same  to  Trustees  therein  named 
upon  Trust  to  pay  400/.  a  year  during  the 
joint  lives  of  Sir  Benjamin  and  Dame 
Jane  his  wife  to  such  person  as  Dame  Jane 
alone  without  her  husband  should  appoint  by 
writing  and  if  Sir  Benjamin  survived  his 
wife  to  pay  the  annuity  to  him  and  to 
permit  Nathan  Wright  to  receive  the  residue 
of  the  rents. 

2  April   35  Car.  II.     ^^^      acknowledged      in 


Wright. 

25  April     35  Car.  H. 
(1683) 


16  April  do.  (do.) 
HUaxyTerm 


Chancery  by  Sir  Benjamin 
Deed  enrolled. 

Two  Minutes  A  &  B  of 
Mr.  Registrar  Devenish  not 
identical  in  terms. 


Kftuwf  Term 
35  Oar.  II  (1683)      Fine  levied 

Between  the  Trustees  of  the  deed 

of  27  March  1683        Plaintiffs 

and 

Sir  Benjamin  Wright  Dame  Jane  Wright 

and  Nathan  Wright        Defendants. 

Recovery     suffered      Na- 

qui  voc.  Benj   Wright  bar 
The  further  direction  referred  to  in  Minute  A 


In  MamJlM'a  Case  [1615]  ^  a  fine  levied 
by  an  idiot  was  held  unavoidable;  but 
there  had  been  no  inquisition  there,  and 
after  inquisition  no  fine  could  be  levied. 
The  Grown  has  a  prerogative  which  is 
not  exhausted  by  the  Lunacy  Acts,  and 
after  office  found  it  asserts  its  prerogative, 
which  cannot  be  interfered  with  until 
supersedeas.  In  Sir  Benjamin  Wright, 
Ex  parte,^  as  appears  from  the  record, 
the  Lord  Keeper  was  asked  to  allow  the-* 
lunatic  to  execute  a  deed,  and  he  refused ; 
but  he  said  the  fact  of  the  lunacy  might 
be  put  in  issue  on  an  application  for  a 
fine.  If  it  were  found  that  he  was  not 
lunatic,  the  lunacy  would  be  superseded 
— ColUnson  on  Lunatics,  vol.  i.  pp.  116 
and  117,  where  the  forms  of  ancient  writs 
are  stated.  After  ofiioe  found  the  whole 
disposition  of  the  property  of  a  lunatic  is 
taken  away  from  him.  If  this  proposed 
deed  is  valid,  it  makes  this  lady  a  trustee, 
but  she  is  unfit  to  be  a  trustee,  and  could 
be  removed.  No  action  can  now  be  taken 
to  test  the  validity  of  the  deed.  There 
is  no  party  at  whose  instance  the  per- 
petuation of  testimony  could  be  obtained. 

MacSwinney,  in  reply. — The  reports  of 
Chancery  visitors  would  not  be  available 
to  prove  the  sanity  of  the  lunatic  if  she 
made  a  will  in  a  lucid  interval — Roe  v. 
Nix  [1892].®  In  Beverley s  Case*  the 
propositions  laid  down,  which  are  opposed 
to  our  contention,  were  purely  obiter  dicta. 
We  rely  on  EUiott  v.  Ince,^  where  Lord 
Cranworth  considered  the  questions  of  a 
will  and  of  a  deed  of  a  lunatic  to  rest  on 
the  same  footing.  If  the  question  here 
had  been  of  rents  and  profits  of  land,  the 
Statute  of  Prerogatives  (17  Edw.  2) 
would  have  been  in  our  way,  but  that 
statute  does  not  deal  with  goods  and 
chattels — Pope  on  Lunacy,  p.  26. 

Sir  Benjamin  Wright,  Ex  parte,^  is 
directly  in  our  favour.  *  In  the  fine  levied 
there  the  trustees  of  the  deed  were 
plaintiflr),  and  Sir  Benjamin  Wright  and 
the  beneficiaries  were  parties.     If  in  the 

has  not  been  discovered  nor  can  any  order 
drawn  up  on  that  minute  or  anj  subsequent  be 
found.  No  trace  of  the  plea  of  the  Attorney 
General  has  been  discovered  or  any  entry  of  the 
appointment  of  a  Committee  or  of  the  taking 
otf  the  file  or  vacation  of  the  Inquisition. 

(7)  12  Co.  Rep.  123. 

(8)  62  L.  J.  P.  36      1893]  P.  55.  ^^  ^ 
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present  case  an  action  were  brought  by 
the  beneficiarieB  under  the  deed  against 
the  lunatic  as  trustee,  it  would  enable  its 
validity  to  be  established.  No  public 
policy  will  be  served  by  preventing  this 
lady  from  dealing  with  her  property. 

Vaughan  Williams,  L. J.  —  This  is 
an  appeal  from  the  order  of  the  Master, 
made  on  July  25, 1904.  There  was  an 
appeal  from  the  Master  to  Lord  Justice 
Mathew,  who  was  the  Lord  Justice  acting 
in  lunacy,  and  he  referred  the  matter  to 
this  Court.  The  application  to  the  Master 
was  that  Eleanor  Vause  Walker,  a  lunatic 
80  found,  might  be  at  liberty  to  commence 
an  action  by  her  next  friend  in  the 
Chancery  Division  against  one  or  more  of 
the  other  beneficiaries  under  the  deed- 
poll  exhibited  to  the  affidavit  of  George 
Thornton  of  July  12,  for  a  declaration 
that  the  deed-poll  was  valid,  or  that  such 
other  directions  might  be  given  as  might 
be  proper  for  the  institution  of  pro- 
ceedings for  establishing  the  validity  of 
the  said  deed-poll,  or,  alternatively,  that 
such  directions  might  be  given  as  might 
be  proper  for  the  institution  of  proceed- 
ings to  have  the  said  deed  set  aside.  The 
Master  refused  that  application,  and  what 
we  have  to  consider  in  this  case  is  whether 
he  was  right  in  so  doing.  This  lady  was 
found  a  lunatic  on  an  inquisition  as  long 
ago  as  1869.  We  were  told  she  was  not 
bom  in  wedlock,  and  is  therefore  a  nidliiu 
filia,  and  can  have  no  kin.  We  were  also 
told,  in  the  course  of  counsel's  opening, 
that  there  have  been  various  examinations 
of  this  lady  both  by  the  Lord  Chancellor's 
visitors  and  by  other  doctors  qualified  to 
form  an  opinion  as  to  her  mental  con- 
dition, and  we  were  told  that  the  view  of 
these  gentlemen  was  that  generally  this 
lady,  apart  from  the  unfortunate  delusions 
which  resulted,  and,  I  must  take  it, 
properly  resulted,  in  her  being  found  a 
lunatic,  is  of  such  mental  capacity  that 
she  could  generally  be  expected  to  deal 
with  her  property  in  a  reaisonable  and 
sensible  manner.  We  were  told  that  the 
object  of  the  deed  was  to  make  a  reason- 
able provision  for  the  children  and  other 
relations  of  her  mother  and  of  her  father 
— in  fact,  a  provision  suitable  for  the  con- 
dition in  life  of  these  people.    We  were 


also  told  that,  there  being  a  very  large 
sum  of  money  to  which  this  lady  is  en- 
titled, even  after  making  this  provision 
for  these  people,  who  are  not  her 
relations  in  law,  whatever  they  may 
be  in  blood,  there  would  be  a  con- 
siderable surplus ;  and  I  rather  gathered 
that  this  deed  disposed  of  the  surplus  by 
giving  it  to  hospitals  or  other  charitable 
institutions.  Under  these  di'cumstances, 
the  state  of  mind  of  this  lady  being 
that  which  we  have  been  informed,  and 
the  provisions  of  the  deed  being  such 
as  I  have  mentioned,  we  are  asked  to  say 
that  the  Master  was  wrong  in  refusing 
this  application,  which  was  for  the  pur- 
pose, to  put  it  shortly,  of  testing  the 
validity  of  this  deed  thus  executed  by  the 
lady.  The  deed  gives  nothing  away  during 
her  lifetime,  but  only  disposes  of  her 
estate  after  giving  her  the  benefit  of  it 
for  the  whole  of  her  life. 

Now  we  have  to  ask  ourselves  whether 
we  ought  to  recognise  that  deed  in  any 
way — ^that  is  to  say,  to  recognise  it  suffi- 
ciently to  justify  us  in  making  some  order 
by  which  the  validity  of  this  deed  and 
the  present  mental  capacity  of  this  lady 
can  be  immediately  determined.  The  con- 
clusion that  we  have  come  to  is  that  we 
ought  not  to  do  so.  We  think  we  ought 
to  treat  this  deed  as  being  absolutely  void 
and  of  no  efifect  whatsoever.  It  was  sug- 
gested in  the  course  of  the  argument  of 
counsel  for  the  applicant  that,  even 
although  we  might  not  think  we  had 
jurisdiction  to  make  such  an  order  as 
that  which  is  suggested  in  the  notice  of 
appeal,  yet  we  might  make  some  order  for 
the  perpetuation  of  testimony.  I  may 
say,  once  for  all,  that  we  are  of 
opinion  that,  if  we  take  the  view  which 
we  do  take,  that  this  deed  is  absolutely 
void,  it  follows  (and  I  need  not  go  into 
the  authorities  upon  it)  that  we  ought 
not  to  make  any  order  for  perpetuation 
of  testimony. 

In  order  to  judge  whether  we  ought  to 
recognise  this  deed  in  this  Court  at  all 
we  have  had  to  consider  what  is  the 
position  of  the  Crown  with  reference 
to  lunatics  so  found.  The  Lunacy  Act, 
1890,  makes  a  number  of  provisions  with 
regard  to  persons  who  are  not  lunatics  so 
found,  but  who  are  incapable  of  managing 
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themselves  and  their  property.  This  case 
is  one  of  a  lunatic  so  found,  and  I  only 
propose  to  deal  with  such  a  case ;  but  it 
must  not  be  supposed  that  by  so  doing  I 
mean  to  limit  my  reasoning*  entirely  to 
such  a  case.  It  may  very  well  be  that 
when  one  comes  to  look  at  the  provisions 
of  the  Act  of  1890  in  the  case  of  a  person 
not  a  lunatic  so  found,  but  who  has  been 
made  subject  to  an  order  under  this  Act, 
the  same  reasoning  which  brings  the 
Court  to  the  conclusion  that  it  has  done 
with  regard  to  a  lunatic  so  found  might 
bring  one  to  the  same  conclusion  with 
reference  to  a  person  who  is  subject  to  an 
order  under  the  Act  who  is  not  a  lunatic 
so  found.  But  I  say  nothing  about  that 
one  way  or  the  other.  [His  Lordship 
read  the  terms  of  that  portion  of  sec- 
tion 120  which  deals  with  powers  exer- 
cisable by  a  committee  over  the  property 
of  a  lunatic  under  the  order  of  the  Judge.] 
When  one  looks  at.  section  341  of  the 
Lunacy  Act,  1890,  which  is  the  definition 
section,  one  finds  that  "  *  Property '  in- 
cludes real  and  personal  property,  whether 
in  possession,  reversion,  remainder,  con- 
tingency, or  expectancy,  and  any  estate 
or  interest,  and  any  undivided  share 
therein/'  I  thought  it  convenient  to 
refer  to  those  provisions  of  the  Act  of 
1890  before  I  said  anything  about  the 
relation  of  the  Crown  to  lunatics.  Gener- 
ally it  may  be  taken  that  the  Crown  is 
the  custodian  of  the  property  of  a  lunatic 
so  found.  It  may  be  said  in  general  terms 
that  property  only  passes  out  of  the  con- 
trol of  the  lunatic  and  comes  under  the 
control  of  the  Crown  for  the  purpose  of 
the  lunatic  having  the  protection  to  which 
a  lunatic  is  entitled  from  the  Crown. 
Therefore,  when  one  has  to  consider  Uie 
question  as.  to  whether  this  deed  is  void, 
one  cannot  dispose  of  it  by  saying  that 
that  which  was  the  property  of  the  lunatic 
has  ceased  to  be  the  property  of  the 
lunatic,  and  has  become  the  property  of 
the  Crown.  But  during  the  whole  period 
of  history  of  which  we  have  reports  the 
Crown  has  always  had  the  prerogative, 
although  it  was  not  always  defined  as  it 
was  later  by  statute,  of  dealing  with  and 
controlling  the  real  and  personal  pro- 
perty of  a  lunatic.  It  is  quite  sufficient, 
it  seems  to  me,  to  dispose  of  this  case 


to  say  that  the  Crown  has  such  con- 
trol, as  distinguished  from  property, 
because  the  moment  one  sees  that  the 
committee,  as  representing  the  Crown,  has 
the  rights  which  I  have  just  referred 
to  in  section  120  of  the  Lunacy  Act, 
1890,  it  is  perfectly  plain  that  those 
rights  cannot  be  efiTectively  exercised 
by  the  Crown  in  the  interest  and  for  the 
benefit  of  the  lunatic  if  some  one  else  is 
to  have  the  control  during  the  same  period 
of  time  of  the  same  property.  In  such  a 
case  there  would  be  a  conflict  of  control 
which  would  be  entirely  inconsistent  with 
the  exercise  by  the  committee  of  the 
Crown's  rights,  which  have  been  dele- 
gated to  him.  It  is  said  against  this 
that  it  is  plain  that,  if  a  lunatic  is  of 
sufficient  mental  capacity  to  execute  a 
will,  he  can  execute  a  will,  and  that  that 
will  can  be  proved  if  the  Court  before 
whom  the  application  for  probate  is  made 
is  of  opinion  that  the  lunatic  at  the  time 
of  the  making  of  the  will  was  of  testa- 
mentary capacity  and  understood  what  he 
or  she  was  doing.  As  to  that  there  is  no 
doubt.  Then,  it  is  said,  if  a  lunatic  has 
this  capacity  to  make  a  will  which  can  be 
proved  after  her  death,  why  should  not 
the  lunatic  also  have  the  power  to  execute 
a  deed  which,  on  the  face  of  it,  is  only 
to  take  effect  upon  her  death,  and  only 
creates  reversionary  interests  arising  after 
the  death  of  the  lunatic.  It  does  seem  a 
little  inconsistent  at  first  sight  that  the 
law  should  recognise  the  capacity  of  the 
lunatic  to  make  a  will,  and  refuse  to 
recognise  the  capacity  to  execute  a  deed 
whidi  is  intended  to  take  effect  only  after 
the  death  of  the  lunatic.  But  the  answer 
to  this  is,  that  the  beneficiaries  under  the 
will  have  no  interest,  and  no  locus  standi 
whatsoever,  until  the  death  of  the  testator, 
or  testatrix,  as  the  case  may  be.  GPhe  will 
is  ambulatory,  and  may  be  revoked  by  the 
maker  of  it  at  any  time  before  death,  and 
the  result  of  that  is  that  the  execution  of 
a  will  gives  no  immediate  interest  what- 
soever to  the  beneficiaries.  It  gives  neither 
interest  in  possession,  nor  interest  in  re- 
version. It  is  of  no  effect  whatsoever  until 
the  death  of  the  maker  of  it,  and  the 
consequence  of  that  is  that  the  making 
of  a  will  does  not  give  rise  to  any  conflict 
of  control  whatsoever.    The  benefioiariee 
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under  the  wiU  cannoty  when  orders  are 
being  made  in  respect  of  the  lunatic's 
property,  or  in  respect  of  the  property 
the  subject  of  an  fdleged  deed  like  the 
present,  come  forward  and  claim  to  in- 
terfere in  any  way;  whereas  those 
claiming  under  a  deed  could  insist 
upon  a  locua  standi  to  be  heard  and 
successfully  insist  upon  it,  and  immedi- 
ately, therefore,  the  conflict  of  juris- 
diction would  arise.  It  is  said  that 
this  deed  is  in  such  a  form  that  that 
could  not  arise  —  I  do  not  think  we 
ought  to  look  at  the  deed ;  but  it  is 
suggested  hypothetically  that  it  might  be 
in  such  a  form  as  in  substance  to  make 
any  rights  given  under  it  subject  to  the 
rights  of  the  Grown ;  but  even  that  would 
not  take  away  the  loctia  8tai%di  of  those 
claiming  under  the  deed  to  be  so  heard. 
They  would  have  a  voice,  for  instance,  in 
the  appointment  of  a  trustee  if  the 
grantor  made  herself  the  trustee  under 
the  terms  of  the  deed.  Under  those  cir- 
cumstances it  seems  to  me  that  the  argu- 
ment which  is  based  upon  the  state  of  tiie 
law  being  such  that  a  lunatic's  will  would 
be  given  effect  to  if  ib  turns  out  that  she 
executed  the  will  during  a  lucid  interval, 
and  was  of  sufficient  testamentary  capacity, 
does  not  carry  us  to  the  conclusion  that 
because  a  lunatic  has  such  a  testamentary 
power  the  lunatic  ought  also  to  have 
power  to  deal  with  property  by  a  deed 
inter  vivas, 

1  really  do  not  think  that  it  is  neces- 
saiy  for  me  to  say  much  more  with 
regard  to  the  present  motion  than  that 
we  ought  not  to  recognise  this  deed  in 
any  way,  and  the  Court  ought  to  treat  it 
as  entirely  void  on  the  plain  and  simple 
ground  that  the  execution  of  it  is  inconsis- 
tent with  the  control  which  the  Crown  has 
the  right  and  duty  of  exercising  over  the 
property  of  a  lunatic,  and  that  that  itself 
is  sufficient  reason  for  the  conclusion  to 
which  the  Court  has  come. 

But  then  it  is  said  that,  although  it  is 
inconsistent  with  the  powers  which  the 
Crown  has  always  exercised  in  reference 
to  lunatics — powers  and  duties  which  are 
recognised  by  the  Legislature  by  the 
statute  of  1890 — there  is  authority  to 
shew  that,  notwithstanding  the  fJEict  that 
the  Crown  has  such  control,  custody,  and 


power,  and  notwithstanding  the  &ct  that 
the  Crown  has  the  right  to  exerdse,  and 
has  constantly  exercised,  the  power  of 
selling  and  disposing  of  the  property  of  a 
lunatic,  both  real  and  personal,  for  the 
benefit  of  the  lunatic,  yet  the  Court  ought 
ought  to  recognise  this  deed,  however 
inconsistent  (with  the  powers  of  the 
Crown,  because  the  authorities  bind  us  to 
do  so.  I  do  not  propose  to  go  through 
the  authorities  at  any  length,  but  I  may 
say  generally  of  Beverley's  Ccue*  that, 
having  regard  to  the  passage  which 
counsel  for  the  Crown  read  to  us  with 
regard  to  lunatics  as  distinguished  from 
idiots,  it  does  not  favour  the  argument  of 
those  who  presented  this  motion,  but 
rather  favours  the  proposition  of  the 
Attomey-Qeneral  that  such  a  deed  is 
absolutely  void.  But  it  is  said  that 
although  Beverlei/s  Case  ^  is  against  the 
propositions  which  have  been  urged  in 
support  of  the  motion.  Sir  Benjamin 
Wright's  Case^  is  an  authority  for  the 
proposition  that  if  a  lunatic  so  found 
does  between  the  date  of  the  in- 
quisition and  his  death — that  is  to  say, 
during  the  continuance  of  life— execute  a 
document,  the  Court  ought,  and  is  bound, 
to  make  such  an  order  as  will  result  in  the 
issue  of  the  sanity  of  the  lunatic,  or  the 
capacity  of  the  lunatic  at  the  moment  of 
the  execution  of  the  document  in  ques- 
tion, being  tried  and  disposed  of,  and  put 
on  record  in  some  shape  or  other.  One 
would  be  glad  to  arrive  at  any  conclusion 
which  might  mitigute  the  sorrows  of  the 
position  of  a  lunatic  so  found.  No  one 
can  doubt  but  that  many  a  lunatic,  pro- 
perly so  found,  chafes  very  much  under 
the  restrictions  which  prevent  him  from 
dealing  with  property  and  doing  other 
acts  which  his  mental  capacity  would  prob- 
ably suffice  to  enable  him  to  do,  and  to 
do  reasonably ;  but  if  it  is  necessary  for 
the  protection  of  lunatics  generally  that 
they  should  be  debarred  from  the 
exercise  of  such  powers,  one  must,  how- 
ever regretfuUy,  refuse  to  accord  them  to 
lunatics  who  are  under  the  protection  of 
the  Crown.  Still,  if  the  Court  could  have 
found  a  means  of  allowing  it  consistently 
with  what  is  essential  for  the  protection 
of  lunatics,  it  would  have  been  glad 
to  do  so.    We  have  not  found  any  such 
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means ;  and  when  one  examines  Sir 
Benjamin  Wright's  Caae  *  I  do  not  think 
that  we  should  be  justified  in  saying 
that  it  is  an  authority  for  the  proposition 
that  the  Court  ought  to  decide  upon  the 
validity  of  a  deed  inUr  vivos  executed  by  a 
lunatic  so  found,  and  while  the  inquisition 
still  stands  unvacated  or  unsuperseded. 
The  report  is  a  very  short  one.  It  states  : 
**  A  motion  was  made  that  a  man,  who 
was  found  to  be  a  lunatic,  being  now  by 
his  confinement  become  of  sound  mind, 
might  be  inspected,  and  might  make  a 
settlement  of  his  estate.  But  the  Lord 
Keeper  refused  to  make  any  order  in  it ; 
but  directed  them,  that  if  he  made  any 
settlement  of  his  estate,  the  same  should 
be]done  before  the  Justices  of  the  Common 
Pleas  by  fine,  that  so  they  might  examine 
him,  and  inspect  him.  And  directed, 
that  for  as  much  as  now  he  was  found  a 
lunatic  on  record,  they  should  reply  to  it, 
that  he  was  now  restored  to  his  under- 
standing; that  so  issue  might  be  taken 
upon  it  and  tried  in  the  Common  Pleas." 
We  have  had  the  opportunity  of  examin- 
ing the  original  record  in  the  Record 
Office  with  regard  to  this  case.  The  re- 
quest was  made  by  the  Court  to  the 
Becord  Office  that  they  would  supply  us 
with  copies  of  all  documents  which  might 
throwanylightupon«Str ^en/amtn  Wright's 
Case,^  so  that  we  might  be  informed  at 
once  of  what  really  was  the  meaning 
of  the  order  in  that  case.  I  want  to 
take  this  opportunity  of  saying  how  ex- 
tremely carefully  and  well  and  quickly 
those  in  the  Becord  Office  have  made  the 
necessary  search  and  provided  us  with 
every  document  throwing  any  light  upon 
the  matter.  We  have  got  these  docu- 
ments now  before  us,  and  with  them  in 
our  hands  we  can  follow  pretty  well  (I 
do  not  say  with  absolute  certainty)  what 
was  done  in  the  case.  It  is  plain  upon 
the  report  in  Vernon  that  it  is  consistent 
with  either  of  two  possibilities.  An  issue 
was  to  be  tried  of  some  sort.  What  was 
the  issue  f  It  may  have  been  an  issue  as 
to  whether  the  soundness  of  mind  of  Sir 
Benjamin  Wright  had  been  restored  so 
that  the  inquisition  ought  to  be  vacated 
or  superseded,  or  it  may  have  been  an 
issue,  as  those  who  support  this  motion 
say  that  it  was,  to  try  the  question  of  the 


capacity  of  Sir  Benjamin  Wright  to  eze» 
cute  this  pai-ticular  settlement.  It  may 
have  been  the  intention  to  direct  an 
issue  to  try  that  question  which  was  con- 
sistent with  the  continuance  of  the  inqui- 
sition finding  Sir  Benjamin  Wright  u 
lunatic.  When  one  looks  at  these  docu- 
ments one  finds  that  the  commission 
seems  to  have  gone  in  1681.  The  in- 
quisition finding  Sir  Benjamin  Wright  a 
lunatic  is  dated  October  3  in  that  year, 
and  runs  thus :  "  Inquisition  finding  him 
a  lunatic  for  one  month  last  past  with 
lucid  intervals."  Now  it  is  possible  that, 
so  fir  as  the  report  in  Vernon  is  con- 
cerned, the  object  of  the  issue  was  to 
try  whether  the  deed  was  executed  in  a 
lucid  interval.  Then  on  March  29,  1683, 
the  settlement  seems  to  have  been  exe- 
cuted by  the  lunatic,  Sir  Benjamin 
Wright,  and  it  conveyed  the  manor  of 
Wokenden  to  Nathan  Wright,  who  was 
the  son  of  the  lunatic,  who  covenanted  to 
convey  the  same  to  trustees  upon  certain 
trusts.  That  deed  was  acknowledged  on 
April  2,  1683.  On  Apnl  25  the  deed  was 
enrolled.  On  April  16,  in  Hilary  term, 
there  were  two  minutes  made  by  Mr. 
Registrar  Devenish,  which  minutes  are 
marked  for  our  convenience  A  and  B. 
I  do  not  know  that  there  is  very  much 
difference,  if  any,  in  the  efiTect  of  them. 
A  runs  thus:  '*Mr.  North  would  have 
a  reinspeccon  of  Sir  Ben  :  bee  is  now 
better  and  there  i^  a  settlement  to  bee 
made  on  the  sonn.  Mr.  Attomy 
Generall :  The  King  doth  only  take  care 
and  is  not  otherwyse  concerned  and  there 
must  bee  a  method  of  trying  it."  "  It " 
may  mean  either  the  question  of  the 
lucid  interval,  to  put  it  shortly,  or  the 
question  of  the  general  sanity  of  Sir 
Benjamin.  Then'it  goes  on  by  the  Court : 
'^  Let  there  bee  a  plea  put  in  to  the  in- 
quisition and  Mr.  Attomy  Generall  to 
joine  yssue  in  it  and  let  it  bee  tryed  as 
soon  as  may  bee  and  then  will  give  further 
direction."  It  does  not  appear  that  any 
record  of  the  further  direction  after  the 
trial  of  the  issue  can  be  found  anywhere 
in  the  Record  Office.  Then  Minute  B 
runs  thus — ^it  is  of  the  same  date,  and  is 
obviously  the  same  order :  **  Mr.  North : 
This  comes  upon  the  point  of  lunacy  wee 
pray  that  it  may  be  put  in  some  way  that 
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may  plead  to  the  InquisiciG.     Mr.  Attor- 
ney OUr :  plead  to  the  Inquisicio  lett  Mr. 
Attorney  joyne  issue  and  if  any  settle- 
ment to  be  made  the  fine  and  recovery 
shall  be  in  open  C(ft  in  the  Co't  of  Ck>m. 
Pleas."     I  rather  gather  from  this  that 
the  issue  was  to  be  tried  in  the  Common 
Pleas.     There  is  nothing  to  shew  that  the 
issue  was  an  issue  upon  what  I  call  for 
shortness  the  lucid-interval  point.     The 
objection  to  holding  that  the  inquisition 
as  to  the  state  of  mind  generally  of  the 
lunatic  Sir  Benjamin  Wright  could  not 
be  tried  in  the  Court  of  Common  Pleas  in 
these  proceedings  of  fine  and  recovery 
was  met  by  counsel  for  the  Crown  saying 
that  you  would,  as  a  result  of  those  pro- 
ceedings, have  a  finding  of  record,  and  it 
might  be  that  that  finding  would  go  to 
the  general  condition  of  the  mind  of  the 
lunatic  at    that  time,  and  that  if  the 
Attorney-General  was  present,  and  that 
state  of  mind  was  put  on  record,  it  would 
be  sufficient  record  to  enable  the  Crown 
and  its  officers  to  deal  with  the  Crown's 
office,  or  office  and  title,  whatever  it  may 
be  called ;  and   if   the    finding    in  the 
Common  Pleas  of   such   a    record    was 
favourable  to  the  sanity  of  Sir  Benjamin 
Wright,  then  the  Crown  could  thereupon 
order    that    the    inquisition    should   be 
vacated  or  superseded.     I  am  not  pre- 
pared to  say  that  that  is  not  sound.     It  is 
not,  of  course,  the  same  thing  as  the  com- 
mission   which    originally    issued,   upon 
which  the  finding  in  lunacy  was  based. 
There  has  been  in  such  a  case  no  second 
inquisition  with  a  finding  thereon  justify- 
ing a  superseding  or  vacation.     But  still 
there  would  or  might  be  in  the  proceed- 
ings in  the  Common  Pleas  a  finding  of 
record  that  might  be  sufficient  to  deter- 
mine the  state  of  mind  of  the  lunatic  and 
to  enable  the  original  inquisition  to  be 
vacated  or  superseded  at  the  instance  of 
the  Crown. 

It  is  sufficient  that  I  should  say  about 
this  case  that,  now  we  have  all  the  par- 
ticulars we  have  been  able  to  get  of  it,  it 
is  not  possible  to  say  that  it  is  a  clear 
authority  for  the  proposition  which  is  put 
forward  by  those  who  are  making  this 
motion,'^that  if  a  deed  is  executed  by  a 
lunatic  so  found  the  Court  ought  to 
recognise  that  deed  sufficiently  for  the 


purpose  of  determining  and  putting  on 
record  either  the  decision  of  the  vaUdity 
of  that  deed  or  a  finding  as  to  the  capacity 
of  the  lunatic  executing  it  at  the  date  of 
the  deed.  Under  those  circumstances  I 
can  only  say  that  we  are  bound  in  this 
state  of  authority  to  refuse  to  recognise 
this  deed,  even  for  the  purpose  of  testing 
its  validity ;  and  we  are  bound  to  treat  it 
as  void,  and  to  make  no  order  for  any 
trial  to  test  its  validity  or  for  the  per- 
petuation of  testimony  in  view  of  any 
future  action. 

The  appeal  will  be  dismissed ;  and  unless 
the  Attorney-General  makes  some  objec- 
tion, I  think,  having  regard  to  the  present 
estate,  that  the  costs  should  come  out  of 
the  estate. 

RoMER,  L.J. — I  also  think  that  this 
application  ought  not  to  be  acceded  to. 

It  is  admitted  on  behalf  of  the  appel- 
lant that  the  Court  cannot  be  asked  to 
approve  the  provisions  of  the  so-called 
deed  which  is  in  question  before  us,  nor 
can  the  Court  be  asked  to  sanction  the 
committee  on  behalf  of  the  lunatic  exe- 
cuting that  deed  or  a  similar  deed.  But 
it  is  said  on  behalf  of  the  applicant  that 
the  Court  ought  to  sanction  or  recognise 
the  document  to  the  extent  of  authorising 
some  proceedings  on  the  basis  of  it  by 
which  either  evidence  could  be  preserved 
or  an  issue  found  in  favour  of  the  lunatic 
having  at  the  date  of  the  document  either 
testamentary  power  or  some  power  of  deal- 
ing with  her  estate  to  a  certain  extent. 

I  cannot  see  my  way  to  accede  to  that 
suggestion.  The  lady  is  a  lunatic  so 
found  with  a  committee  appointed.  An 
application  of  this  kind  is  a  mere  attempt, 
and  I  think,  had  there  been  any  real 
ground  for  it,  we  should  have  had  some 
authority  to  justify  such  an  applica- 
tion. To  my  mind,  there  [are  two  fatal 
objections  to  this  appeal.  In  the  first 
place,  having  regard  to  the  rights  of  the 
Crown  and  the  provisions  of  section  120 
of  the  Lunacy  Act,  1890,  it  is  clear  to 
me  that  this  so-called  deed  purporting  to 
bind  the  lady's  property  as  from  its  date 
and  pending  the  lunacy  is  wholly  in- 
operative and  void,  and  ought  not  to  be 
recognised  by  us  in  any  way.  In  the 
second    place,  I    cannot    see    how    any 
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practicable  and  proper  proceedings  oould 
be  sanctioned  by  us  which  would  have  the 
effect  desired  by  the  applicant.  I  can  see 
how  certain  collusive  proceedings  could  be 
taken;  but  those  certainly  the  Court 
could  not  sanction.  On  those  grounds  I 
think  the  application  fails. 

I  will  only  add  one  word  with  regard 
to  Sir  Benjamin  Wright's  Caae.^  That 
case  is  not  satisfactorily  reported  nor  easy 
to  follow,  but  at  any  rate  it  is  to  my  mind 
no  authority  which  we  can  recognise  as 
justifying  this  application.  I  cannot  help 
thinking  that  case  only  shews  that  the 
Court  at  that  date — 1683 — adopted  the 
coarse  it  did  in  order  to  allow  an  issue  to 
be  in  effect  tried  whether  the  lunatic  had 
wholly  ceased  to  be  so,  and  ought  no  longer 
to  be  treated  as  one—in  other  words, 
as  a  method  of  obtaining  a  auperatdeaa. 
Fine  and  recovery  being  hypothetical 
proceedings  and  of  record,  it  appears  to 
have  been  considered  that  a  finding  of 
sanity  in  those  proceedings  might  have 
had  the  desired  effect  of  superseding  the 
finding  of  the  inquisition,  which  is  also  of 
record,  and  could  of  course  only  have 
been  affected  by  matters  of  equal  force. 
In  the  present  case  it  is  open  to  the 
lunatic  to  take  the  recognised  proceedings 
by  way  of  supersedeas  if  she  thinks  fit  to  do 
so.  In  that  case,  if  she  took  those  proceed- 
ings and  succeeded,  then,  of  course,  she 
would  be  able  to  deal  with  her  property 
in  any  way  she  thought  fit.  But  she  has 
not  taken  those  proceedings,  nor,  indeed, 
do  I  gather  that  it  is  considered  that  she 
could  do  so  successfully.  At  any  rate  she 
has  not  taken  them,  and  I  cannot  think 
that  the  present  application,  the  lunacy 
remaining  as  it  does  in  full  force,  ought  to 
be  in  any  way  or  on  any  ground  acceded 
to,  and  it  must  accordingly  fail. 

Cozens-Habdt,  L.J. — I  am  of  the  same 
opinion.  We  are  bound  to  treat  the  deed 
executed  by  this  lady  as  absolutely  void 
and  of  no  effect.  I  can  see  no  answer 
to  the  argument  which  counsel  for  the 
Crown  presented  to  us  derived  from 
Beverley  s  CcuSf*  which  seems  to  me  to 
be  a  clear  authority.  Lord  Coke,  after 
dealing  with  the  case  of  an  idiot  from 
birth,  and  pointing  out  that  his  alienation 
is  absolutely  void  both  of  lands  and  of 


goods  and  chattels,  proceeds  to  say  there 
is  a  difference  in  the  case  of  a  lunatic 
after  office  found.  He  says,  *'  and  therefore 
after  the  office  found  thereof,  the  aliena- 
tion, gift,  &c.  of  him  who  is  non  compos 
mentis  are  in  equal  case  with  the  aliena- 
tion or  gift  of  an  idiot."  Then  he  goes 
on  to  say,  ''So  that  it  appears  that  in 
judgment  of  law,  fcUuus  et  idiota  include 
SLb  well  non  compos  mentis,  as  idiota  a 
nativitate,  and  therefore  they  are  in  the 
same  case,  as  to  the  alienation  of  their 
lands  and  tenements,  goods  and  chattels." 

Now,  is  there  any  authority  to  the 
contrary  of  that  ?  Sir  Benjamin  Wright's 
Cast^  to  which  we  have  devoted  a  good 
deal  of  attention,  seems  to  me  to  be  only 
a  suggestion  by  the  Lord  Keeper  as  to  a 
mode  of  deciding  the  issue  whether  Sir 
Benjamin  Wright  was  or  was  not  of 
sound  mind — whether,  in  short,  in  some 
subsequent  proceedings  a  supersedeas 
could  be  granted.  Our  attention  has 
been  called  to  various  authorities  in 
which  the  Courts  have  directed  an  issue 
whether  a  deed  executed  by  a  person  of 
unsound  mind  was  or  was  not  valid. 
But  when  the  cases  are  examined,  it  will 
be  found  that  in  every  single  case  the 
deed  in  question  was  one  executed  before 
inquisition  found,  and  not  after  inquisi- 
tion found. 

That  being  so,  there  was  not  that 
conflict  of  control  which  in  point  of 
principle  enables  us  to  decide  this  case. 
It  cannot  be  right  that  the  Crown,  or  the 
committee  representing  the  Crown,  should 
have  the  control  and  management  of  this 
estate,  and  at  the  same  time  that  the 
lunatic  should  have  power  to  dispose  of 
her  estate  as  she  thinks  fit. 

I  think  this  deed  ought  to  be  treated 
as  absolutely  null  and  void. 

Appeal  dismissed. 


Solicitors— Rldsdale  Jr.  Sod,  agents  for  J.  H. 
Simpson,  Dewsboiy,  for  appUcant ;  Solicitor 
to  the  Treasoiy,  for  Crown. 


[Reported  hyA.J,  Spencer,  Etq,, 
BarrUter'Ot'Law. 


Digitized  by 


Google 


Vol.  74.] 


CHANCEBY  DiyiSION. 


95 


WABBXHOION)  J. 

1904. 
Oct.  26. 


Manser,  In  re ; 
Att.-Gbn.  V,  Lucas. 


Wm  —  Charitable  Gift  —  Society  of 
Friends  —  Burial  Grounds  Provided  for 
Members — Bequest  to  Keep  in  Order  such 
Grounds — Advancement  of  Religion, 

A  gift  of  money  for  the  purpose  of 
ppoviding  or  of  keeping  in  good  order  a 
burtal-groundt  aUhough  that  burial-ground 
may  not  be  a  parish  churchyard^  and 
aUhough  it  may  be  connected  faith  the 
meeting-house  of  or  for  the  benefit  of 
members  of  a  particular  religious  corn- 
munity^  may  be  supported  as  a  good 
eharitcMe  gift  as  being  one  for  the  advance- 
ment of  religion,  A  bequest,  therefore,  of 
money  for  tJie  purpose  of  keeping  in  good 
order  certain  burial-grounds  provided  for 
the  Society  of  Friends,  and  in  paHicular 
the  grave  of  the  testator's  late  wife,  which 
was  in  one  of  the  grounds,  is  a  good  charit- 
able gift.  The  direction  as  to  the  grave  of 
the  testator^ 8  wife  only  imposes  a  special 
obUgtUion  ancillary  to  the  repair  of  the 
graveyards^  a/nd  does  not  create  a  separate 
trust. 

Income  Tax  Commissioners  v.  Pemsel 
(61  L.  J.  Q.B.  265;  [1891]  A.C.  531) 
ti^Hed, 

YaughaD,  In  re ;  Vaughan  v,  Thomas 
(33  Oh.  D.  IS7),  considered  and  explained. 

By  his  will  Alfred  Manser,  a  member 
of  the  Society  of  Friends,  commonly 
known  as  Quakers,  after  giving  certain 
legacies  gave,  devised,  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  his 
estates  and  effects,  both  real  <lnd  personal, 
to  his  executors  E.  Lucas  and  G.  B. 
Gripper  upon  trust,  amongst  other 
legacies,  ^'to  pay  to  the  Hertford  and 
Hoddesdon  Preparative  Meeting  the  sum 
of  1,000^.  I  direct  that  the  meeting 
shall  appoint  five  of  their  members  to 
receive  and  give  a  receipt  for  the  same 
and  that  the  same  shall  be  invested  by 
the  five  members  and  the  interest  applied 
by  them  under  the  order  of  the  said  Pre- 
parative Meeting  for  the  sole  purpose 
of  keeping  in  good  order  the  existing 
burial-grounds  under  the  care  of  the 
meeting  and  in  particular  the  grave  of 
my  late  wife."    By  a  codicil  to  his  will 


the  testator  gave  his  ultimate  residuary 
property  to  his  brother  Henry  Manser. 

The  testator  died  on  October  27,  1902, 
and  H.  Manser  died  on  January  31, 
1904. 

The  Hertford  and  Hoddesdon  Prepara- 
tive Meeting  had  under  their  care  the 
following  existing  burial-grounds:  Cot- 
tered,  now  disused,  which  by  the  will 
dated  December  9,  1710,  of  John  Exton 
was  given  unto  all  Christian  people  to 
bury  their  dead  frank  and  free  without 
money  and  without  price  so  long  as  the 
world  should  endure,  and  whicli  was 
devised  to  trustees  upon  trust  to  see  that 
the  burying-place  was  kept  and  preserved 
in  a  Christian  and  decent  manner; 
Hoddesdon,  a  piece  of  land  which,  with  a 
meeting-house  built  thereon,  was  in  1829 
conveyed  to  trustees  upon  trust  for  sale, 
and  in  the  meantime  for  such  purposes 
as  the  persons  for  the  time  being 
assembling  at  the  monthly  meetings  of 
Friends,  commonly  called  Quakers,  for 
the  town  of  Hertford,  should  direct,  and 
subject  as  aforesaid  upon  trust  to  permit 
the  premises  to  be  used  as  a  meeting- 
house and  burial-ground  for  the  use  and 
accommodation  of  the  Society  of  Friends, 
but  subject  to  regulations  to  be  made  by 
the  meeting ;  Hertford,  a  piece  of  arable 
land  which  in  1784  was,  together  with  a 
meeting-house  thereon,  conveyed  to  trus- 
tees upon  trust  at  all  times  to  suffer  the 
land,  then  used  as  a  burial-place  by  the 
people  called  Quakers,  to  be  kept  and 
used  as  a  public  burying-place  for  the 
Quakers  inhabiting  in  or  near  the  town 
of  Hertford  in  such  manner  as  the  same 
had  been  theretofore  kept  and  used ;  and 
Ware,  a  piece  of  land  which,  with  a 
meeting-house  thereon,  was  in  1728  con- 
veyed to  trustees  upon  trust  to  permit 
th^  same  to  be  used  as  a  place  of  burial 
for  the  Society  of  Protestant  Dissenters, 
called  Quakers,  residing  in  and  near  the 
town  of  Ware,  now  disused.  The  testa- 
tor s  wife  was  buried  in  one  of  the  afore- 
said burial-grounds. 

The  Preparative  Meeting  duly  ap- 
pointed five  of  their  members  to  receive 
the  legacy,  but  the  executors  of  the  will, 
having  been  advised  that  the  bequest  was 
in  all  probability  void,  declined  to  pay 
the    legacy.      After^  some    considerable 
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correspondence  between  the  parties,  the 
Attorney-General,  who  had  been  certified 
by  the  Charity  Commissioners  in  refer- 
ence to  the  legacy,  took  out  this  origina- 
ting summons,  which  asked  for  an  order 
on  the  executors  to  pay  the  legacy  to  the 
Preparative  Meeting. 

E,  Beaumont,  for  the  Attorney-General. 
— The  testator  has  created  a  valid  charit- 
able trust.  It  is  immaterial  that  some  of 
the  burial-grounds  have  been  established 
for  the  benefit  of  the  members  of  a  par- 
ticular society,  and  not  for  the  benefit  of 
the  community  at  large.  Although  there 
has  been  no  decision  dealing  with  the  case 
of  a  burial-ground  provided  for  the  bene- 
fit of  Dissenters,  the  principle  applicable 
is  clearly  indicated  in  the  reported  cases. 
It  is  almost  impossible  to  say  which 
charities  are  public  and  which  are  private 
— AtL-Gen.  v.  Pearce  [mo],^  A  bequest 
is  none  the  less  a  charitable  bequest 
merely  because  it  is  intended  for  the 
benefit  of  a  limited  class  of  persons — 
AtL'Gen.  v.  Lawes  [l849].^  Trusts  in 
favour  of  a  parish  or  parishioners — Att- 
Gen,  V,  Webster  [l875]  *  ;  in  favour  of  the 
inhabitants  of  a  borough — Goodman  v. 
Saltash  Corporation  [1882]*;  of  the 
occupiers  of  a  class  of  houses — Christ' 
church  Indosure  Act,  In  re  [I888]  ^ ;  and 
in  favour  of  the  children  of  deceased 
railway  servants — Hall  v,  Derby  Sanitary 
Authority  [1885]  ^ — have  respectively  been 
upheld  on  the  ground  that  they  are 
charitable  trusts.  In  Att,-Gen.  v.  Blizard 
[l855]^  a  gift  of  land  for  a  workhouse 
and  cemetery  and  for  the  employment 
and  support  of  the  poor  of  a  par- 
ticular parish  was  held  to  be  a  good 
charitable  gift.  Land  purchased  under 
statutory  authonty  for  the  purpose  of  an 
additional  burying-ground  for  the  use  of 
a  parish  was  decided  to  be  a  charity — 
St,  Pancrae  Burial-Ground,  In  re  [1866].® 
Even  if  the  bequest  should  be  held  to  be 
void  as  regards  the  grave  of  the  testator's 

(1)  2  Atk.  87. 

(2)  19  L.  J.  Ch.  300;  8  Hare,  32. 

(3)  44  L.  J.  Ch.  766  ;  L.  R.  20  Bq.  483. 

(4)  52  L.  J.  Q.B.  193;  7  App.  Cas.  633. 
(6>  67  L.  J.  Ch.  664 ;  38  Ch.  D.  520. 

(6)  66  L.  J.  M.C.  21;  16  Q.B.  D.  163. 

(7)  25  L.  J.  Ch.  171 ;  21  Beav.  233. 

(8)  36  L.  J.  Ch.  62 ;  L.  R.  3  Eq.  173. 


wife,  that  will  not  affect  the  validity  of 
the  disposition  so  fiw  as  concerns  the 
burial-grounds — Rogereon,  In  re  ;  Bird  v. 
Lee  [1901].^  A  gift  of  money  to  keep  in 
repair  a  church,  or  even  the  ornaments 
in  a  churchy  is  valid.  A  gift  to  keep  in 
repair  the  churchyard  or  "Gkxi's  acre," 
as  it  is  called,  in  distinction  to  the  church 
or  '^  God's  house,"  is  also  valid — Vcmghan^ 
In  re;  Vaughan  v.  Tfyomaa  [l886].^® 
Any  burial-ground  ought  to  be  regarded 
&s  sacred,  and  not  merely  "  God's  acre." 
The  fact  that  certain  of  the  burial- 
grounds  in  question  have  become  dis- 
used does  not  alter  the  case.  Nothing 
could  be  more  painful  than  the  thought 
that  they  should  fall  into  neglect. 

H,  Terrell,  K,C,,  and  Tyeem,  for  the 
persons  interested  in  the  residuary  estate. 
— A  trust,  in  order  to  be  good  as  a 
charity,  must  come  under  one  of  the 
heads  enumerated  by  Lord  Macnaghten 
in  Income  Tax  Commissioners  v.  Pemeel 
[1891  ].^^  One  of  the  divisions  is  trusts  for 
purposes  beneficial  to  the  community; 
and  to  come  within  that  branch  they 
must  be  public  general  trusts  and  not 
private  trusts.  The  question  here  is 
whether  this  is  a  public  or  a  private 
trust.  Not  every  trust  that  is  indirectly 
for  the  benefit  of  the  community  or  a 
class  of  the  community  is  a  public  trust. 
There  must  be  a  direct  benefit  to  a  section 
of  the  community.  The  decision  in  the 
case  of  Christchurch  Indosure  Act,  In  re^ 
that  a  trust  in  favour  of  the  inhabitants 
of  certain  cottages  was  a  public  trust,  is 
perfectly  consistent  with,  and  logically 
follows,  the  cases  in  which  it  has  been 
held  that  trusts  in  favour  of  a  parish 
and  of  the  inhabitants  of  a  pari^  are 
public  general  trusts.  There  may  be  a 
trust  within  a  limited  area,  but  within 
that  area  it  must  be  public  trust.  A 
friendly  society  exists  for  purposes  bene- 
ficial to  the  community,  for  the  purpose 
of  assisting  the  poor  members  of  the  par- 
ticular society.  It  is  not,  however,  a 
charitable  institution — ClarVs  Trust,  In 
re  [1876].'^    These  two  cases  indicate  the 

(9)  70  L.  J.  Ch.  444  ;  [1901]  1  Ch.  716. 
(10;  33  Ch.  D.  187,  192. 

(11)  61  L.  J.  Q.B.  266,  290;  [1891]  A.C.  631, 
683. 

(12)  46  L.  J.  Ch.  194  ;  1  Ch.  D.  497. 


Digitized  by 


Google 


Vol.  74.] 


GHAKCEBY  DIYISION. 


97 


MANSEBy  In  be. 


principle.  In  the  one  case  all  the  public 
within  a  limited  area  are  entitled  to  the 
benefit  of  the  charity,  and  it  is  con- 
sequently a  public  charitable  trust.  In 
the  other  case  only  certain  individuals, 
members  of  the  society,  are  entitled  to 
benefit,  irrespective  of  the  place  in  which 
they  live,  and  therefore  there  is  no  public 
charity.  The  relief  of  poverty  does  not 
make  it  a  public  purpose.  Every  parish- 
ioner is  entitled  to  be  buried  in  the  parish 
churchyard.  Here  the  right  is  limited 
to  the  members  of  a  voluntary  society 
formed  of  certain  persons. 

Money  for  the  erection  of  a  meeting- 
house has  been  held  to  be  a  good  charit- 
able gift  as  being  for  the  advancement  of 
religion.  A  burial-ground  is  not  for  the 
a.dvanoement  of  religion.  In  old  days 
the  Society  of  Friends  objected  to  the 
churchyard  because  they  did  not  like  con- 
secrated ground.  The  present  case  is  not 
within  Goodman  v.  Saltash  CorporoAvm^ 
but  is  within  Ch/rUs  Trust,  In  r«.**  In 
Yeap  Cheah  Neo  v.  Ong  Oheng  Neo  [l875]  ^^ 
a  devise  of  two  plantations,  in  which  the 
graves  of  a  family  were  placed,  and  which 
were  directed  to  be  reserved  as  the  family 
burying-place,  was  held  to  be  void  as  a 
perpetuity. 

[Warrington,  J. — That  was  a  private 
burial-ground.]' 

There  is  no  distinction  between  a  burial- 
place  for  members  of  a  family  and  one  for 
Qoakers.  No  authority  is  to  be  found  in 
which  a  burial-ground  for  Dissenters  has 
been  held  to  be  a  good  public  charity. 

If  the  contention  for  the  Attomey- 
Cteneral  is  right,  there  was  no  necessity 
in  Vaughoffh,  In  9*0,^^  to  refer  to  the  statute 
43  Geo.  3.  c.  108.  The  gift  there  was  for 
the  repair  of  two  tombs,  and  of  the  parish 
churchyard  in  which  they  were  situated. 
The  Court  decided  that  the  gift  was  good 
because  its  object  was  to  benefit  the 
churchyard,  which  was  of  general  public 
use  beoEiuae  all  the  parishioners  were  en- 
titled to  be  buried  there. 

A  trust  for  the  repair  of  a  tomb  in 
God's  house  is  good  ;  but  one  for  the 
repair  of  a  tomb  in  God's  acre  is  void. 
The  preamble  to  the  statute  of  43  Eliz.  c.  4 
enumerates  amongst  charitable  objects 
^'  the  repair  of  bridges,  ports,  havens, 
(13)  L,  B.  6  P.C.  381. 
Vol.  74.— Chanc. 


causeways,  churches,  sea-banks^  and  high- 
ways.'' These  are  all  clearly  matters  in 
which  the  general  public  are  interested. 
There  is  nothing  about  burial-grounds  in 
the  statute.  In  Vav^han,  In  re,^®  church- 
yards are  brought  under  the  statute  of 
43  Geo.  3.  c.  lOS,  which  applies  only  to 
churchyards  of  the  Church  01  England. 

Under  the  Public  Health  (Interments) 
Act,  1879  (42  (fc  43  Vict.  c.  31),  a  local 
authority  may  acquire,  construct,  or  main- 
tain a  cemetery  which  is  under  the 
Burials  Acts  a  public  cemetery.  There 
is  nothing  in  the  testator's  will  to  connect 
the  burisd-ground  at  Cottered  with  the 
Quakers  at  all ;  they  have  no  legal  right 
to  the  exclusive  use  of  that  ground.  The 
other  burial-grounds  in  question  are,  in 
the  eye  of  the  law,  dub  property.  The 
Burial  Act,  1855  (18  k  19  Vict.  c.  128), 
s.  15,  provides  for  the  repair  of  closed  burial- 
grounds  at  the  cost  of  the  rates.  But 
that  statute  is  confined  to  parish  burial- 
grounds,  and  there  is  no  provision  in  it 
for  disused  denominational  burial-grounds 
— Reg,  V.  Bishop  Weamumth  Burial 
Boardhs79],^^  Reg.  v.  JSt,  JohrCs^  Westgate, 
and  Elawick  Buried  Board  [l86i].^* 

As  to  the  cases  cited  on  behalf  of  the 
Attorney-General,  in  every  one  of  them 
the  gift  was  held  to  be  a  good  charitable 
gift  either  as  being  for  the  relief  of  the 
poor,  or  for  the  benefit  of  the  public,  or 
the  advancement  of  learning  and  religion. 

In  Rogeraon,  In  re,^  there  were  two 
gifts — one  for  the  repair  of  a  tomb,  which 
was  held  to  be  invalid,  and  the  residue, 
subject  to  the  invalid  gift,  was  for  the 
poor,  and,  being  so,  it  was  held  to  be  good. 

In  Att-Gen,  v.  Lawea  ^  the  gift  was  for 
the  purpose  of  providing  ministers,  and  it 
was  upheld  on  the  ground  that  it  was  for 
the  advancement  of  religion.  In  the 
present  case  the  gift  has  nothing  to  do 
'  with  religion,  so  that  it  must  £bi11  under 
the  head  of  general  public  purposes.  In 
AU,'Oen.  V,  Blizard  ^  the  gift  was  for  the 
poor  of  the  parish ;  in  St.  Pancraa  Burial- 
Ground,  In  rsy^  the  gift  was  to  the  parish. 
There  is  no  authority  against  our  conten- 
tion, not  even  a  dictum. 


(14)  5  Q.B.  D.  67. 

(16)  31  L.  J.  Q.B.  15 ;  1  B.  &  S.  679. 
Affirmed  in  Ex.  Ch. :  31  L.  J.  Q.B.  206 ;  2  B 
&  S.  703. 
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Farther,  the  gift  in  the  present  case  is 
for  keeping  in  repair  of  existing  burial- 
grounds,  and  two  of  the  grounds  are  now 
disused.  Therefore  the  question  is  limited 
to  the  existing  grounds,  which  are  confined 
to  the  Sode^  of  Friends;  and  con- 
sequently, even  if  the  gift  is  a  public 
general  charitable  trust,  t^ere  must  be  an 
apportionment. 

Canuy  for  the  executors. 

M,  Eomer^  for  the  Preparative  Meeting 
of  Friends, 

No  reply  was  called  for. 

Wabbingtok,  J. — The  question  I  have 
to  decide  here  is  as  to  the  validity  of  a 
legacy  contained  in  the  will  of  Alfred 
Manser.  [His  Lordship  read  the  bequest 
in  the  will,  and  continued :]  The  effect  of 
that  bequest,  though  it  has  a  good  many 
words  in  it,  is  simply  to  give  a  certain 
sum  of  money  to  trustees,  to  be  applied 
by  them  under  certain  directions  for  the 
purpose  of  keeping  in  good  order  certain 
burial-grounds,  "and  in  particular  the 
grave  of  my  late  wife  " — which,  I  suppose, 
was  situated  in  one  of  the  burial-grounds. 

The  question  I  have  to  determine  is 
whether  that  is  a  good  charitable  gift.  It 
simply  turns  on  this :  Is  a  gift  of  money 
for  the  purpose  of  providing  a  burial- 
ground  a  good  charitable  gift  ? — because,  if 
it  is,  it  seems  to  me  that  a  gifb  of  money 
for  the  purpose  of  keeping  such  a  burial- 
ground  in  order  would  be  a  good  charitable 
gift.  It  has  to  be  borne  in  mind  that  in 
this  particular  case  the  burial-grounds 
were  provided  as  burial-grounds  for  the 
Society  of  Friends.  I  am  aware  that  I  am 
not  quite  accurate  in  what  I  said,  because 
one  of  the  burial-grounds  referred  to  in 
the  evidence  was  provided  for  the  burial 
of  "  all  Christian  people  " ;  but  I  would  put 
that  particular  burial-ground  out  of  the 
question  as  if  it  did  not  exist;  and  I 
therefore  repeat  that,  for  the  purpose  of 
the  question  which  I  have  to  decide,  the 
burial-grounds,  for  the  keeping  in  good 
order  of  which  this  legacy  was  given,  are 
burial-grounds  provided  for  the  benefit  of 
the  Society  of  fViends. 

Now,  is  a  gift  of  a  burial-ground  for 
the  benefit  of  the  Society  of  Friends  a 
good  charitable"^  gift?  In  my  opinion  it 
is.    I  think  it  may  be  supported  as  a  gift 


for  the  promotion  or  encouragement  of 
religion.  But  before  I  say  that,  I  had 
better  read  what  Lord  Macnaghten  says 
in  the  case  of  Income  Tax  Cammitnanera 
V.  Frnisel,^^  After  referring  to  the  popular 
meaning  of  the  word  "  charity  "  and  its 
legal  meaning,  Lord  Macnaghten  goes  on 
to  say :  '*  How  &r  then,  it  may  be  asked, 
does  the  popular  meaning  of  the  word 
'  charity '  correspond  with  its  legal  mean- 
ing? 'Charity'  in  its  legal  sense  com- 
prises four  principal  divisions  :  trusts  for 
the  relief  of  poverty ;  trusts  for  the  ad- 
vancement of  education;  trusts  for  the 
advancement  of  religion ;  and  trusts  for 
other  purposes  beneficial  to  the  com- 
munity, not  falling  under  any  of  the 
preceoUng  heads."  Then  he  continues: 
"  The  trusts  last  referred  to  are  not  the 
less  charitable  in  the  eye  of  the  law, 
because  incidentally  they  benefit  the  rich 
as  well  as  the  poor,  as  indeed,  every 
charity  that  deserves  the  name  must  do 
either  directly  or  indirectly."  In  my 
opinion,  a  gift  of  money  for  the  purpose 
of  providing,  or,  as  in  this  case,  for  the 
purpose  of  keeping  in  good  order  a  burial- 
ground,  though  that  burial-ground  may 
not  be  a  parish  churchyard,  and  though  it 
may  be  connected  with  the  meeting-house 
of  or  for  the  benefit  of  members  of  a 
particular  religious  community,  may  be 
supported  as  a  good  charitable  gift,  as  one 
for  the  advancement  of  religion.  It  has 
been  argued  as  if  a  gift  of  money  for  this 
purpose  was  merely  a  gift  of  money  to 
certain  individuals  as  a  club  associated 
for  some  purpose  of  their  own ;  but  I  do 
not  regard  it  in  that  light.  There  can 
be  no  doubt  whatever  that  a  gifb  of 
money  to  be  invested  in  the  purchase  of 
land  or  in  the  purchase  of  a  building  to 
be  used  as  a  chapel  or  meeting-house 
for  the  purposes  of  a  certain  Christian 
denomination  would  be  a  good  charitable 
gift,  as  would  also  money  to  be  expended 
in  the  maintenance  or  "  keeping  in  good 
order  " — ^to  use  the  words  in  this  will — of 
such  a  building.  The  same  with  regard 
to  ornaments  of  that  building.  The  same 
with  regard  to  furniture  or  things  neces- 
sary for  the  celebration  of  worship  of 
whatever  form  conducted  in  that  building. 
It  seems  to  me  that  it  is  impossible  to 
distinguish  between  money  given  for  any 
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of  those  purposes,  and  money  given  for 
the  purpose  of  a  burial-groand  or  the 
keeping  in  repair  of  a  burial-ground, 
which  I  think  most  people  would  regard 
as  ancUlary  to  the  building  devoted  to 
religious  purposes,  in  the  way  I  have 
mentioned.  I  think  one  naturally  con< 
nects  the  burial  of  the  dead  with  religion. 
One  may  be  wrong  in  that  view;  but  that 
is  the  view  that  I  take,  and  I  think  this 
gift  could  be  supported  in  that  way.  Now 
it  is  said  that  that  is  not  so — that  there  is 
no  authority  in  support  of  that  view,  and 
that,  so  far  as  there  is  any  authority,  it 
tends  the  other  way.  That  argument  is 
supported  by  the  case  of  VaugliMn,  In  re  ; 
Vaughan  v,  Thomas^^^  before  Mr.  Justice 
North.  That  was  a  case  of  money  given 
for  the  repair  of  a  churchyard,  and  the 
question  arose  whether  money  so  given 
was  validly  devoted  to  charitable  purposes. 
Mr.  Justice  North  held  that  it  was. 
He  found  a  good  reason  in  his  mind  for 
so  holding  in  the  words  of  the  Church 
Building  Act  (43  Geo.  3),  and  he  decided 
it  on  the  words  of  that  Act.  The  Act 
afforded  a  clear  ground,  and  he  went 
upon  that  ground.  It  does  not  at  all 
follow  that,  if  he  had  been  driven  to  do  it, 
he  would  not  have  decided  in  the  same 
way  on  other  grounds ;  and  I  cannot  see, 
therefore,  that  the  case  is  any  authority 
against  the  view  which  I  have  just  ex- 
pressed. But  I  think  that  he  did  decide 
it  on  the  broader  ground.  If  one  looks 
at  the  passage  which  counsel  for  the 
Attorney-General  referred  to,  where  he 
sums  up  what  he  had  been  saying  in 
reference  to  the  Church  Building  Act, 
I  think  one  can  see  what  his  true  view 
was.  He  says,  "  To  put  it  shortly,  I  do 
not  see  any  difference  between  a  gift 
to  keep  in  repair  what  is  called  '(rod's 
house,'  and  a  gift  to  keep  in  repair  l^e 
churchyard  round  it  which  is  often  called 
•€kxi's  acre.*"  That  is  the  ground  on 
which  I  think  this  case,  as  I  have  already 
said,  can  be  decided  in  favour  of  the 
lega<^  in  question;  and  I  think  Mr. 
Justice  North  took  the  same  view.  What 
really  was  the  effect  of  the  Church  Build- 
ing Act  as  applied  by  him  1  I  think  it 
was  only  this:  that  the  Legislature, 
dealing  with  gifts  for  the  purpose  of  pro- 


viding churches  and,  amongst  other  things, 
churchyards,  regarded  the  persons  who 
were  providing  the  money  for  that  purpose 
as  charitably  disposed.  I  do  not  think  it 
was  anything  more  than  that.  I  do  not 
think  Mr.  Justice  North  regarded  it  as  an 
enactment  that  the  purchase  or  provision 
of  a  churchyard  should  be  regarded  as 
a  charity.  He  merely  took  it  that  the 
Legislature,  expressing  the  popular  view 
of  what  would  be  the  disposition  of  such 
people,  treated  those  people  as  charitably 
disposed ;  and  I  think  he  only  regarded 
the  Act  as  supporting  the  view  which  he 
put  in  those  words  which  I  have  read, 
summing  it  up — namely,  that  he  could  see 
no  difference  between  a  gift  to  keep  in 
repair  a  church  and  a  gift  to  keep  in 
repair  a  churchyard.  If  that  is  so,  there 
is  no  question  about  it;  for  it  is  admitted 
that  a  gift  to  keep  in  repair  a  Quakers' 
meeting-house  would  be  a  perfectly  good 
gift.  And  so,  on  this  vie  v,  a  gift  to  keep  in 
repair  a  burial-ground  would  be  a  perfectly 
good  gift. 

I  need  not  go  into  any  general  con- 
siderations as  to  the  necessity  or  as  to  the 
pious  object  of  providing  burial-grounds. 
That  is  a  matter  about  which  one  need  say 
nothing.  I  decide  this  case  on  the  ground 
I  have  expressed,  and  I  do  not  think, 
therefore,  it  is  necessary  to  consider 
whether  this  is  a  general  public  trust  or 
not.  I  think  it  comes  within  the  now 
very  wide  definition  of  "  charity,"  and  in 
particular  that  branch  of  it  which  is  con- 
cerned with  the  advancement  of  religion. 
I  think,  therefore,  the  gift  is  good. 

With  regard  to  the  minor  points  that 
have  been  taken,  I  really  do  not  think  they 
arise,  because  it  is  common  ground  that 
there  are  burial-grounds  now  existing 
under  the  control  of  the  Preparative 
Meeting.  If  at  any  time  it  turns  out  that 
the  money  is  not  wanted  for  application 
in  the  way  in  which  the  testator  has  pre- 
scribed, it  does  not  affect  the  present 
question,  and  it  will  have  to  be  the  sub- 
ject of  an  application  later  on. 

There  was  one  point  which  I  did  not 
deal  with,  and  which  I  forgot  for  the 
moment,  and  that  is  with  regard  to  the 
words  "  in  particular  the  grave  of  my  Ute 
wife."    I  regard  those  words  as  nothing 
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more  than  a  special  obligation  ancillaiy 
to  the  repair  of  the  graveyard,  and  not  as 
a  separate  trust  at  aU. 

[His  Lordship  then  made  a  declaration 
that  the  bequest  wa6  a  valid  legacy,  and 
directed  the  same  to  be  paid  with  interest 
at  4  per  cent,  from  a  year  after  the 
testator's  death  to  five  members  of  the  Pre- 
parative Meeting,  the  costs  of  all  parties 
to  the  application  as  between  solicitor  and 
client  to  be  paid  and  retained  by  the 
trustees  of  the  will  out  of  the  testator's 
estate.] 


Solicitors  —  Treasury  Solicitor;  Horsley  & 
Weightman ;  R.  C.  Swaine,  agent  for  H.  S. 
Hawks,  Hertford. 

[Reported  hy  W.  A.  G,  Wood9,  Es^.y 
Barrixter-at-Law, 
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[IN    THE     CHANOERr    DIVISION    AND 
IN   THE  COURT  OP  APPEAL.] 

Farwbll,  J. 

1904. 

Oct.  31. 

Vaughan  Williams,  L.J. 

BOHEB,  L.J. 

Cozens- Habdy,  L.J. 

Nov.  23. 

Practice  —  Motion  for  Injunction  — 
Undertaking  hy  Defeiidant — Cross-under- 
tahing  in  Damages, 

Where  on  cm  interlocutory  motion  for 
an  injunction  an  undertaking  is  offered 
by  the  defendant  and  accepted  by  the 
]^inP{ff,  there  ie  no  general  practice  that 
a  eroes'undertaking  as  to  damages  by  the 
plairUiff'is  to  be  implied. 

Decision  of  Faswell,  J.,  reversed. 

This  was  an  action  hy  the  plaintiffs  to 
restrain  a  nuisance  in  which  the  plaintiffs 

gave  notice  of  motion  to  restrain  the 
efendants  until  judgment  or  further 
order  from  using  or  working  on  their 
premises,  70  to  86  Long  Acre,  any  engine 
or  machinery  in  such  manner  as  hy  reason 
of  the  vibration  or  noise  caused  thereby 
to  injure  the  plaintiffs'  premises  known 


as  Broad  Court  Flats  and  Broad  Court 
Chambers,  Covent  Garden,  or  to  interfere 
with  the  use  or  enjoyment  by  the  plain- 
tiff of  the  said  fiats  or  chambers,  or  in 
any  way  so  as  to  cause  a  nuisance  to  the 
plaintiffs  or  an  injury  to  the  said  flats,  or 
that  such  further  or  other  order  might 
be  made  as  the  Court  should  think  fit. 

On  August  5,  1904,  the  motion  was 
mentioned  to  the  Court,  but  stood  over 
for  a  short  time  to  see  whether  the 
parties  could  arrange  an  undertaking. 
The  respective  solicitors  then  left  the 
Court,  and  in  the  presence  of  one  of 
the  plaintiffs  agreed  to  the  following 
terms,  which  were  written  out  by  the 
defendants'  solicitor : 

"5.8.04. 

''Order  for  pleadings  to  be  delivered. 
Statement  of  Claim  by  11th  inst.,  defence 
within  14  days  thereafter  to  be  delivered 
as  of  the  12th  inst.  Mutual  discovery. 
Undertaking  until  trial  not  to  run  print- 
ing and  folding  machines  after  7  p.m.  and 
before  8  a.m.  except  during  one  night  a 
week,  viz.  Tuesday,  and  one  additional 
night  in  one  week  in  September  or  Octo- 
ber. All  windows  on  south  face  of 
defendants'  premises  to  be  kept  closed 
during  running  of  printing  machines." ' 

On  the  solicitors  returning  into  Court 
this  document  was  shewn  to  the  plaintiffs' 
and  defendants'  counsel,  and  signed  by 
the  respective  solicitors,  and  the  Court 
was  informed  that  the  motion  had  been 
settled  on  agreed  terms. 

The  indorsement  on  the  defendants' 
counsels'  brie&  contained  a  cross-under- 
taking by  the  plainti£&  to  be  answerable 
in  damages;  the  indorsement  on  the 
plaintiffs'  counsels'  briefs  did  not. 

The  Begistrar  drew  up  the  order  in 
the  following  form  containing  such  a  cross- 
undertaking  : 

''Upon  motion  for  an  injunction, 
<Sk;.,  and  the  plaintiffs  by  their  counsel 
undertaking  to  abide  by  any  order  this 
Court  may  make  as  to  damages  in  case  it 
should  hereafter  be  of  opinion  that  the 
defendants  shaJl  have  sustained  any  by 
reason  of  their  undertaking  which  the 
plaintiffs  ought  to  pay,  and  the  defendants 
by  their  counsel  undertaking  until  trial 
not  to  run  printing  and  folding  machines 
after  7  p.m.  and  not  before  8  a.m.  except 
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during  one  night  a  week,  viz.  Tuesday, 
and  one  additional  night  in  one  week  in 
Septemher  or  October,  and  to  keep  all 
windows  on  the  south  face  of  their  pre- 
mises closed  during  the  running  of  their 
printing  machines,  And  this  Oourt  treat- 
ing a  summons  for  directions  as  if  it  were 
before  this  Court,  Doth  order  " 

[Then  followed  directions  as  to  de- 
livery of  pleadings,  discovery,  and  costs.] 

The  plaintiffs  moved  to  vary  the 
minutes  by  omitting  the  cross-under- 
taking as  to  damages.  It  was  admitted  that 
nothing  had  been  expressly  said  on  either 
side  as  to  such  a  cross- undertaking.  The 
plaintiff  who  was  present  when  the 
terms  were  arranged  deposed  that  he 
would  have  refused  his  assent  and  should 
have  required  the  motion  to  proceed 
rather  than  give  any  such  cross-under- 
taking. The  plaintiffs'  solicitor  also  deposed 
that  he  should  never  have  agreed  to  such  a 
cross-undertaking  as  part  of  the  terms. 

The  defendants'  solicitor  deposed  that 
he  did  not  insert  the  cross-undertaking  in 
the  memorandum,  knowing  that  it  would 
foUow  as  a  matter  of  course;  that  the 
memorandum  was  merely  intended  to 
record  the  nature  of  the  defendants' 
undertaking ;  and  that  he  should  not  for 
a  single  instant  have  considered  the  sug- 
gestion that  the  defendants  should  give 
an  undertaking  having  the  same  effect  as 
an  injunction,  and  which  would  seriously 
inteHSsre  with  the  carrying  on  of  their 
business,  except  upon  the  usual  terms  as 
to  damages.  The  undertaking  by  the  de- 
fendants had  been  acted  on. 


BiOcher,  K.C.,  and  JR.  J.  Parker,  for 
the  plaintiffs. — The  terms  of  settlement 
are  colent  about  any  cross-undertaking  in 
damages,  and  no  implication  can  be  made 
that  it  was  intend^  to  be  given.  It  is 
also  in  evidence  that  the  plaintiffs'  soli- 
citor would  not  under  any  circumstances 
have  consented  to  give  the  cross-under- 
takmg.  The  terms  were  in  the  nature  of 
a  modus  vivendi^  and  not  equivalent  to  an 
mjunction. 

Upjohf^  X.C.,  and  Whinnep,  for  the 
defendants. — ^An  undertaking  in  damages 
is  always  required  as  the  priee  of  granting 
an  injunction.  Where  an  undertaking  is 
substituted  for  an  injunction,  it  should  be 


App. 

an  implied  term  that  a  cross-undertaking 
in  damages  is  given. 
E,  J,  Parker  replied. 


Fabwell,  J. — ^This  is  undoubtedly  a 
matter  of  very  considerable  importance 
with  regard  to  the  practice  of  the  Court. 
The  motion  was  never  opened  at  all.  So 
far  as  the  Court  is  concerned,  it  ia  simply 
embodied  in  the  form  of  an  order  con* 
taining  an  undertaking  that  the  parties 
arranged  between  themselves.  Therefore 
on  a  motion  to  vary  it  is  a  little  difficult 
for  the  Court  to  deal  with  a  matter  of 
this  sort.  On  the  other  hand,  it  is  not 
drawn  up  as  a  consent  order. 

When  a  plaintiff  or  a  defendant  comes 
here  and  moves  for  an  interlocutory 
injunction,  he  knows  that  it  is  the  settled 
practice  of  the  Court  that  if  the  Court 
grants  him  an  injunction,  or  an  under- 
taking which,  given  to  the  Court,  has  the 
same  force  as  an  injunction,  that  involves 
his  giving  an  undertaking  in  damages. 
And  the  practice  is  so  well  settled  that, 
as  stated  in  Seton  on  Decrees  (6th  ed.), 
p.  541,  the  Begistrars  are  instructed 
always  to  insert  it.  It  is  a  matter  of 
invariable  practice,  so  far  as  my  Court  is 
concerned,  and  has  been  the  practice  for 
the  last  thirty  years.  So  £Eu:as  counsel  in 
Court  are  concerned,  it  is  so  well  under- 
stood that  I  should  say  that  nineteen 
times  out  of  twenty  the  cross-undertaking 
in  damages  is  not  mentioned.  If  they 
mention  it,  it  is  because  they  have  made 
some  concession.  But  it  is  not  usual  to 
mention  it. 

This  case,  I  am  told,  differs  from  others 
because  the  solicitors  went  outside  and 
settled  the  terms  of  the  order  between 
themselves.  Now  the  order  as  drawn  up 
contains  an  undertaking  by  the  defen- 
dants, which  has  the  force  of  an  injunc- 
tion, as  regards  working  during  certain 
hours.  That  obviously  puts  the  defen- 
dants under  an  onerous  obligation,  which, 
if  the  plaintifis  should  ultimately  turn 
out  to  be  wrong,  ought  to  be  set  right  in 
damages.  The  Registrar  has  considered 
it  to  be  his  duty,  according  to  the  direc- 
tions mentioned  in  Setan  and  the  ordinary 
practice,  to  insert  an  undertaking  in 
damages,  and  to  that  the  plaintiift  object. 
In  my  opinion  the  Registrar  was  right. 
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I  think  if  parties  go  outside  to  settle 
terms  for  an  order  like  this,  they  settle  it 
on  the  understanding  that  the  ordinary 
practice  of  the  Court  will  be  adhered  to  ; 
and  if  they  wish  to  exclude  that  practice, 
they  must  make  an  express  bargain  to 
that  effect.  If  a  man  takes  an  under- 
taking, and  does  not  wish  to  give  a  cross- 
undertaking,  in  my  opinion  it  is  in- 
cumbent on  him  to  put  it  in  the  terms 
of  settlement.  If  he  does  not  do  so,  the 
Registrar  would  undoubtedly,  as  the 
Registrar  has  done  here,  draw  up  the 
order  with  the  undertaking  in  damages.  In 
fact,  unless  I  was  satisfied  that  the  under- 
taking in  damages  had  been  negatived,  I 
should  not  allow  the  Court  to  be  made  the 
vehicle  for  granting  what  is  equivalent  to 
an  injunction  without  it.  Here  the 
difficulty  is  that  three  months  have 
elapsed  during  which  the  defendants  have 
been  under  this  undertaking.  The  order, 
in  my  opinion,  must  be  drawn  up  in 
accordance  with  what  I  consider  to  be  the 
practice  of  the  Court.  If  the  plaintiffs 
now  desire  that'  it  should  not  he  drawn 
up,  they  may  put  an  end  to  the  under- 
taking and  the  cross-undertaking.  But, 
so  far  as  the  past  is  concerned,  I  am  of 
opinion  that  the  order  must  be  drawn 
up  containing  a  cross-undertaking  in 
damages. 

The  plaintifis  appealed  by  special  leave 
obtained  from  the  Court  of  Appeal. 

Butcfuir^  KX).<t  and  R»  J,  Parkerj  for 
the  appellants. — There  is  no  general  prac- 
tice that  a  cross-undertaking  as  to  damages 
is  to  be  implied  where  an  undertaking  is 
volunteered  by  the  defendant.  The  defen- 
dant in  such  a  case  must  be  taken  to  know 
what  he  is  doing,  and  how  far  his  under- 
taking will  interfere  with  his  business. 
The  plaintiffis  could  not  have  asked  for  an 
injunction  in  the  terms  of  this  under- 
taking, and  the  implication  of  a  cross- 
undertaking  as  to  damages  would,  or  might, 
impose  on  them  a  liability  they  never  con- 
templated. The  practice  of  the  Court 
which  insists  on  a  cross-undertaking  in 
damages  as  the  price  of  obtaining  an 
interlocutory  injunction  has  no  application 
to  an  undertaking  voluntarily  offered  by 
the  defendant — AU.-Gen,  v.  Albany  Hotel 


,  App. 

Co,  [1896],^  Tucker  v.  N^ew  Brunetoiek 
Trading  Co,  of  London  [l89o],^  and  Smith 
V.  Day  [18821.3 

UpjoKn,  K,C,t  and  Whinney^  for  the 
respondents. — ^Tbe  case  is  the  same  as  if 
the  motion  had  been  formally  opened  to 
the  Court  and  the  defendants'  undertaking 
then  given.  Where  an  undertaking  is 
thus  given  in  lieu  of  an  ii\j  unction,  a  cross- 
undertaking  in  damages  is  implied,  and 
it  is  no  more  the  usual  practice  to  ex- 
pressly mention  the  croes-undertakins: 
than  it  is  when  an  injunction  is  granted. 
The  business  of  the  Court  on  motion  day 
will  be  seriously  inconvenienced  if  the 
appellants  are  right,  for  defendants  will 
no  longer  offer  undertakings.  An  under- 
taking which  is  extorted  by  pressure  of 
a  motion  cannot  be  said  to  be  volunteered 
by  the  defendant.  The  undertaking  is 
given  to  the  Court  and  is  enforceable 
accordingly. 

[They  cited  Costa  Rica  {Republic)  v. 
Strousberg  [1879].^] 

[RoMEA,  L.J. — There  is  no  such  general 
practice  known  to  me  in  the  case  of  an 
undertaking.] 

[Cozens- Habdt,  L.J. — Nor  to  me.  Is 
there  any  authority  for  it  ? J 

There  appears  to  be  no  direct  authority. 

No  reply  was  called  for. 

Vauqhan  Willums,  L.  J.— I  think  that 
this  appeal  must  be  allowed,  and  that  the 
undertaking  of  the  plaintiffs  to  answer  in 
damages  must  be  struck  out.  It  has 
been  argued  before  us  on  behalf  of  the 
respondents  that  there  is  no  difference,  in 
respect  of  the  matters  which  have  been 
under  discussion  in  this  case,  between  an 
injunction  and  an  undertaking.  I  do  not 
agree  with  that  argument.  I  think  that 
an  undertaking  entered  into  with  the 
Court  is  the  equivalent  and  will  have  the 
effect  of  an  injunction  to  this  extent — 
that  any  infringement  of  the  undertaking 
may  be  made  the  subject  of  an  application 
to  the  Court  to  enforce  it.  But,  apart 
from  that,  there  is  this  essential  difference 
between  the  two — an  injunction  is  some- 
thing that  the  Court  orders — something 

(1)  65  L.  J.  Ch.  885;  [1896]  2  Ch.  696. 

(2)  59  L.  J.  Ch.  551 ;  44  Ch.  D.  249. 

(3)  21  Ch.  D.  421. 

(4)  11  Ch.  D.  323. 
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that  the  Court  compels ;  while,  with  regard 
to  an  undertaking,  it  cannot  be  seriously 
suggested  that  the  Court  can  by  its  order 
compel  an  undertaking.  I  do  not  mean 
to  say  that  in  every  sense  of  the  word  an 
undertaking  is  invariably  voluntary.  For 
instance,  supposing  an  injunction  has  been 
granted  by  the  Court  of  first  instance, 
and  there  is  an  appeal  against  the  order 
for  an  injunction,  it  is  quite  possible  that 
upon  the  appeal  coming  on  to  be  discussed 
the  Court  of  Appeal  might  think  that 
the  injunction  was  too  wide  and  might 
put  to  the  appellants,  '*  We  will  make  an 
order  absolutely  dissolving  this  injunction, 
not  limiting  or  amending  it  or  anything 
of  the  sort,  on  you,  the  appellants,  under- 
taking'' in  certain  terms;  and  then  the 
appellants  might  give  an  undertaking 
which  would  be  a  reasonable  undertaking 
under  the  circumstances ;  but,  generally 
speaking,  it  is  a  true  proposition  that 
the  Court  cannot  order  what  we  call  an 
undertaking. 

Now,  that  being  so,  it  seems  to  me  that 
the  only  question  here  is  whether  there  is 
any  practice  in  the  Courts  which  could 
justify  the  Court  in  saying  in  this  case 
that  by  necessary  implication  the  plaintiffs, 
when  they  accepted  the  defendants'  under- 
taking, consented  to  give  an  undertaking 
to  answer  in  damages.  In  my  opinion 
no  such  practice  has  been  made  out.  Mr. 
Justice  Far  well  says  in  his  judgment: 
*'  In  my  opinion  the  Kegistrar  was  right. 
I  think,  if  parties  go  outside  to  settle  the 
terms  of  an  order  like  this,  they  settle  it 
on  the  understanding  that  the  ordinary 
practice  of  the  Court  will  be  adhered  to ; 
and  if  they  wish  to  exclude  that  practice, 
they  must  make  an  express  bargain  to 
that  effect.  If  a  man  takes  an  under- 
taking, and  does  not  wish  to  give  a  cross- 
undertaking,  in  my  opinion  it  is  incum- 
bent on  him  to  put  it  in  the  terms  of 
settlement."  If  that  practice  had  been 
established  to-day,  then  Mr.  Justice 
Farwell  would  have  been  quite  right,  and 
we  should  have  held  that  by  implication  the 
plaintiff  who  took  the  undertaking  con- 
sented to  give  a  cross-undertaking.  But 
in  my  judgment  no  such  practice  has 
been  established.  Counsel  for  the  re- 
spondents have  frankly  said  that  they 
cannot  produce   any  authority  to  that 
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effect.  I  do  not  profess  myself  to  have 
any  knowledge  of  what  the  practice  in 
such  matters  in  the  Chancery  Division 
may  have  been,  but  I  have  heard  the 
statements  which  my  brethren  have  made 
in  the  course  of  the  argument,  and  I  accept 
it  that  there  is  no  such  practice.  Under 
these  circumstances  it  seems  to  me  that^ 
without  going  the  length  of  saying  that 
there  never  could  be  a  case  in  which 
the  plaintiff  by  the  acceptance  of  the 
undertaking  of  the  defendant  impliedly 
consented  to  give  a  cross-undertaking — 
although  it  was  not  mentioned — I  see 
nothing  in  the  circumstances  of  this  case 
to  lead  me  to  that  conclusion ;  and, 
speaking  generally  of  the  balance  of 
convenience,  I  think,  for  the  reasons 
given  in  the  course  of  the  arguments — 
amongst  others,  the  circumstance  that 
a  defendant  may  express  his  willing- 
ness to  give  a  very  wide  undertaking 
indeed,  the  effect  of  which  might  be  that, 
if  the  plaintiff  gave  a  cross-undertaking 
to  be  answerable  in  damages  he  might 
expose  himself  to  considerable  risk — it  is 
much  more  convenient  that  if  the  de- 
fendant giving  an  undertaking  wishes  for 
a  cross-undertaking  he  should  expressly 
say  so;  and  it  is  not  to  be  taken  as 
against  the  plaintiff  that  he  assents  to  such 
a  cross-undertaking  unless  he  expressly 
excludes  it.  I  think,  therefore,  that  this 
appeal  must  be  allowed,  and  the  order 
must  be  amended  in  the  way  I  have 
indicated. 

BoMER,  L.J. — I  am  of  the  same  opinion. 
I  do  not  say  that  a  case  may  not  arise  in 
which,  where  an  undertaking  has  been 
given  by  a  defendant  on  a  motion  for  au 
injunction,  and  nothing  expressly  has  been 
said  about  an  undertaking  as  to  damages 
on  the  part  of  the  plaintiff,  such  an  under- 
taking may  not  be  implied.  There  may 
be  such  a  case.  The  question  is  whether 
in  the  present  case  such  an  undertaking 
as  to  damages  can  be  implied.  Now  when 
I  look  at  the  arrangement  come  to  be- 
tween the  parties,  the  wording  of  it,  and 
the  form  of  the  order  as  drawn  up,  I  must 
say,  speaking  for  myself,  that  I  cannot 
think  that  an  undertaking  as  to  damages 
ought  to  be  implied.  In  the  first  place, 
my  experience  is  that  there  is  no  general 
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practice  that  whenever,  on  a  motion  for 
an  injunction,  a  defendant  offers  to  give 
an  undertaking,  a  corresponding  /under- 
taking as  to  damages  on  the  part  of  the 
plaintiff  is  in  fact  to  be  implied.  I  know 
of  no  such  practice.  There  is  a  practice, 
and  I  have  no  doubt  a  right  practice, 
that  in  cases  where  the  Court  grants  an 
injunction  it  always  makes  it  a  term, 
whether  it  is  expressed  or  not,  that  the 
injunction  granted  is  on  the  terms  of  an 
undertaking  by  the  plaintiff  as  to  damages. 
In  that  case  the  reason  why  the  under- 
taking is  required  is  obvious.  It  may 
turn  out  at  the  trial  that  the  order  was 
wrong,  as  subsequent  events  have  proved, 
and  that  the  Court  never  ought  to  have 
made  the  order  which  it  did ;  and  there- 
fore it  is  for  the  purpose  of  restoring  in 
that  case  to  the  defendant  the  position  he 
ought  to  have  been  in,  by  recompensing 
him  as  to  damages,  that  the  Court  in  the 
case  of  an  injunction  requires  an  under- 
taking as  to  damages.  It  is  because  it  is 
an  order  of  the  Court  enforcing  a  certain 
obligation  upon  the  defendant,  which  he 
is  protesting  against,  but  which  he  is  bound 
to  obey.  But  in  the  case  of  an  under- 
taking offered  by  the  defendant  on  the 
hearing  of  a  motion,  that  undertaking 
may  be  and  generally  is,  so  far  as  the 
Court  is  concerned,  a  voluntary  act  on  the 
part  of  the  person  undertaking,  and  may 
go  beyond  any  order  that  the  Court  would 
have  made  but  for  the  undertaking,  and 
go  beyond  anything  that  would  have  been 
asked  for  by  the  plaintiff  if  the  defendant 
had  not  voluntarily  given  the  under- 
taking. 

Now  in  the  present  case  what  happened 
was  this:  The  parties  arranged  terms; 
the  defendant  offered  an  undertaking;  and 
it  was  because  of  that  undertaking  on  his 
part  that  the  Court,  as  it  appears  on  the 
£stce  of  the  order  itself  that  is  drawn  up, 
expressly  made  no  order  on  the  motion. 
The  Court  was  not  asked  to  hear  the 
motion,  and  did  not  hear  it.  The  parties 
arranged  that  undertaking,  and  the  Court, 
as  I  have  pointed  out,  on  its  being  drawn 
to  its  attention,  took  the  undertaking, 
made  no  order,  and  did  not  hear  the 
motion.  Now  in  the  present  case,  having 
regard  to  what  the  nature  of  the  motion 
was — namely,  a  motion  for  an  injunction  to 
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restrain  the  nuisance  alleged — and  to  the 
form  of  the  undertaking  given — which  was 
an  undertaking  not  to  do  certain  work  at 
all  between  certain  hours  of  the  nighty 
except  upon  some  day  or  days  in  the  week — 
I  cannot  think  that,  if  the  defendants  had 
not  offered  that  undertaking,  any   such 
order  would  have  been  asked  for  by  the 
plaintiffs  to  correspond  with  that  contained 
in  the  undertaking,  nor  that  the  Court, 
if  it  had  been  asked,  would  have  made  an 
injunction  in  terms  corresponding  to  the 
undertaking.      On  the  contrary,   I   feel 
pretty  certain  that  no  such  order  would 
have   been  granted,   and    that  no  such 
order  would  have  been  asked  for.     Nor 
can   I   in  the  present  case    assume    as 
against  the  plaintiffs  that,  if  the  defendants 
had  said,  *'  We  will  give  this  undertaking 
on  the  terms  that  you  give  a  correspond- 
ing   undertaking    as  to    damages,"   the 
plaintiffs  would   have    given    any    such 
undertaking.     On  the  contrary,  I  think  it 
might  have  involved  them  in  a  risk  which 
they  might  well  have  shrunk  from  in- 
curring, even  if  they  were  right  in  the 
action.     I  do  not  see  howr,^ven  if  they 
were  entitled  to  an  injuncti(%i  in  respect 
of  a  nuisance,  they  could  have  been  com- 
pelled to  give    an    undertakii^    as    to 
damages  which  might  seem  to  niake  them 
responsible  for  the  defendants  nbt  working 
their  machines  during  the  periods  con- 
tained  in  the  undertaking.     Nor  can  I  in 
this  case  infer  that  the  plaintiiJ^  must  have 
known,  or  ought  to    be  taken  to  have 
known,  that  the  defendants  w^re  relying 
on  any  implied  undertaking  as  to  damages 
on  the  part  of  the  plaintiffs,  if  in  fact  the 
defendants  did   rely  on  such  an  under* 
taking  or  thought  about  an  undertaking 
as  to  damages  at  all.     I  think  that  the 
plaintiffi  may  wpll  have  thought  that  the 
defendants  were;  willing  to  give  the  under- 
taking they  did  ^because  they  thought  it 
would  not  substantially  hurt  them ;  and  I 
do  not  think  that  in  the  circumstances  of 
the  caae  it  is  to  be  implied,  as  against  the 
plaintiffs,  that  they  were  bound  to  assume 
that  the    undertaking    was    one  which 
would  injure  the  defendants,  and  that  so 
fiu*  as  it  would  injure  them  they  would 
be  responsible  if  they  fsiiled  at  the  trial. 

Under  these  circumstances,  it  appears 
to  me  that  no  undertaking  in  respect  of 
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damages  can  be  implied  as  against  the 
plaintiffs,  and  that  the  Court  has  no 
power  to  insert  such  an  undertaking  as  it 
did  on  the  motion  to  vary  the  minutes 
made  before  it  in  the  Court  below.  I 
think,  therefore,  the  order  ought  to  be 
amended  bj  striking  out  the  undertaking 
as  to  damages.  If  the  defendants  have  a 
case  to  be  relieved  from  the  undertaking, 
then  all  I  can  say  is  that  they  must  apply 
to  the  Court,  and  make  out  such  a  case 
as  would  relieve  them  from  their  under- 
taking. I  think  that  the  appeal  succeeds, 
and  that  the  appellants  ought  to  have  the 
costs  of  the  appeal  and  of  the  motion  in 
the  Court  below. 

Cozens- Hardy,  L.J. — I  entirely  agree, 
and  I  agree  so  entirely  that  I  should  be 
content  not  to  add  a  word  were  it  not 
that  we  are  differing  from  the  decision  of 
Mr.  Justice  Farwell.  The  history  of 
undertakings  as  to  damages  is  given  by 
Sir  G.  Jessel  in  the  case  of  SmUh  v. 
Day}  It  seems  to  amount  to  this — ^that 
the  Court  can  say  and  does  say, ''  We  will 
not  make  an  order  upon  imperfect  ma- 
terials granting  a  temporary  injunction 
unless  you  give  an  undertaking  in 
damages."  That  is  the  term  which  the 
Court  can  impose  as  the  price  of  an 
injunction.  The  Courts  have  gone  a  step 
further,  and  they  now  say  that  it  is  an 
implied  term  in  every  order  of  an  inter- 
locutory nature  for  an  injunction — ^a  term 
which  everybody  applying  for  and  obtain- 
ing an  interlocutory  order  for  an  injunc- 
tion must  be  deemed  to  know  of.  But 
the  Court  cannot  compel  a  person  to  give 
an  undertaking.  Even  in  the  case  of  an 
injunction  the  Court  can  only  say,  "  We 
will  not  grant  an  injunction  unless  you 
give  an  undertaking."  But  it  has  been 
argued  before  us  that  cross-undertakings 
are  to  be  implied  in  every  case  in  which 
an  undertaking  is  inserted  in  an  order. 
Now  for  that  proposition  no  authority 
whatever  has  been  cited,  and  it  seems  to 
me  to  be  inconsistent  with  the  very  idea 
of  undertakings  which  are  in  their  incep- 
tion voluntary. 

If  these  cross-undertakings  are  not  to 

be  inserted  as  of  course  in  every  order, 

then  is  there  any  ground  for  inserting 

such  a  cross-undertaking  in  the  present 

Vol.  74,— Chanc. 
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case  t  Is  this  an  exceptional  case  ?  Here 
we  have  the  terms  in  writing — ^terms 
which  the  parties  themselves  arranged; 
terms  which  were,  I  think,  really  in  the 
nature  of  a  modvA  vivendi^  to  use  the 
language  of  counsel  when  the  case  was 
mentioned  in  the  Court  below,  and  terms 
on  which  it  was  reasonable  that  the 
parties  should  go  on  until  the  short  period 
elapsed  before  the  Court  could  finally  ad- 
j  udicate  upon  the  matter.  I  see  no  ground 
whatever  for  enlarging  in  this  case  the 
terms  of  the  written  anungement  which 
had  been  made ;  and  I  confess  I  am  very 
greatly  impressed  by  the  consideration 
which  Lord  Justice  Romer  has  indicated, 
that  the  undertaking  here  is  in  a  form  and 
to  an  extent  beyond  that  which  the  plain- 
tiffs asked  for  by  their  notice  of  motion, 
and  beyond  anything  that  the  Court  could 
really  have  granted.  To  say  that  the 
plaintiffs  are  to  be  bound  "  to  abide  by 
any  order  that  the  Court  may  make  as  to 
damages  if  the  Court  shall  hereafter  be  of 
opinion  that  the  defendants  shall  have 
sustained  any  by  reason  of  this  under- 
taking," is  asking  me  to  imply  that  which 
I  think  is  contrary  to  the  real  bargain 
between  the  parties  and  contrary  to  any- 
thing which  it  is  reasonable  to  suppose 
they  can  have  entertained.  The  result  is 
the  appeal  must  succeed,  with  the  con- 
sequences which  my  Lord  has  stated. 

Appeal  allowed. 


Solicitora — Bircham  &  Go.,  for  appellants ; 
Mayo  k  Co.,  for  respondents. 


[Beported  by  A,  B.  Randall 
and  A,  Cordery^  Esgs,, 
BarrUters-at'ZaWm 


[Note.— On  December  9  Kekewich,  J, 
stated  that  the  Judges  of  the  Chancery  Division 
had  had  under  their  consideration  the  practice 
as  to  an  undertaking  in  damages,  where  an 
undertaking  is  given  in  lieu  of  an  injunction, 
and  they  had  resolved  that  in  future  an  under- 
taking in  damages  would  follow  as  a  matter  of 
course  without  being  mentioned,  wherever  there 
was  an  undertaking  given  in  lieu  of  an  injunc- 
tion, unless  there  was  an  express  stipulation  to 
the  contrary.] 
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Adminiatration — Tenant  for  Lifo  and 
Remainderman — Trust  for  Conversion — 
Pow&r  to  Retain  Securities — Unauihorised 
but  N'on-ijoasting  Securities — Income  Pend- 
ing Conversion, 

Where  there  is  an  express  trust  for  con- 
version and  power  to  retain  securities  of 
every  kind,  auiharised  and  unauthorised, 
and  there  is  no  gift  either  express  or  im- 
plied of  the  income  pending  conversion,  the 
tenant  for  life  is  entitled  to  the  income  of 
authorised  securities,  but  fiot  to  the  income 
of  unatOhorised  securities.  As  regards 
Uie  latter  he  is  only  entitled  to  interest  at 
3  per  cent,  (m  their  value  at  the  testator's 
death.  The  rule  applies  to  non-toasting  as 
ioeU  as  tQ  wasting  securities. 

Thomas,  In  re ;  Wood  v.  Thomas  (60 
L.  J.  Ch.  781 ;  [1891]  3  Ch.  482),  and 
AVbods,  In  re;  Gabeliini  v.  Woods  (73 
L.  J.  Ch.  204 ;  [1894]  2  Ch.  4),  applied. 

Bulkeley  v.  Stephens  (3  N.  R.  105; 
10  L.  T.  225)  notfoUawed. 

StatemerU  in  Theobald  on  Wills  (5th 
ed.),  ppr  480,  481,  approved.   . 

D'Arcy  Chaytor,  by  his  will  dated 
July  23,  1895,  appointed  certain  persons 
executors  and  trustees  thereof  and  gave 
certain  legacies.  The  will  then  proceeded  : 
'^  I  devise  and  bequeath  all  my  real  and 
personal  estate  not  hereby  otherwise  dis- 
posed of  unto  and  to  the  use  of  my 
trustees  .  upon  trust  to  sell  and  convert 
into  money  the  same  with  power  to  post- 
pone such  sale  and  conversion  as  long  as 
my  trustees  shall  think  proper  and  to 
retain  any  investments  subsisting  at  my 
death  whether  of  the  kind  hereinafter  au- 
thorised or  not  and  out  of  the  moneys 
produced  by  such  sale  and  conversion  and 
out  of  such  part  of  my  estate  as  shall  con- 
sist of  money  to  pay  my  funeral  and  tes- 
tamentary expenses  and  debts  and  the 
legacies  bequeathed  by  this  my  will  or 
any  codicil  hereto  and  at  the  discretion 
6f  my  trustees  to  invest  the  residue  of 
the  said  moneys  with  power  for  my 
trustees  from  time  to  time  at  their  dis- 
cretion to  vary  such  investments  and  to 
fittand  possessed  of  the  residuary    trust 


moneys  and  the  investments  for  the  time 
being  representing  the  same  (hereinafter 
called  Hhe  residuary  trust  funds'). upon 
the  trust  following  that  is  to  say  In 
trust  to  pay  the  income  thei^eof .  to  my 
said  wife  daring  her  life  if  she  shall  so 
long  continue  my  widow."  After  the 
second  marriage  or  decease  of  the  widow 
the  trustees  were  to  stand  possessed  of 
the  residuary  trust  funds  upon  trusts  for 
the  benefit  of  the  testator  s  children.  The 
will  contained  the  following  investment 
clause :  ^'  All  moneys  liable  to  be  invested 
under  this  my  will  may  be  invested  in  or 
upon  any  stocks  funds  or  securities  of  or 
guaranteed  by  the  government  of  the 
United  Kingdom  or  India  or  any  British 
colony  or  dependency  or  the  United  States 
of  America  or  in  or  upon  the  bonds 
debentures  or  other  securities  or  the  de- 
benture stock  or  preference  or  guaranteed 
or  preferred  stock  of  any  railway  or  other 
public  company  in  the  United  Kingdom 
or  in  India  or  in  any  British  Colony  or 
dependency  or  in  the  United  States  of 
America  or  at  interest  upon  the  securities 
of  any  municipal  or  other  corporation .  or 
public  body  in  the  United  Kingdom  or 
in  any  British  Colony  or  Dependency  or 
in  the  purchase  or  upon  mortgage  of  any 
freehold  copyhold  or  leasehold  property 
in  the  United  Kingdom." 

The  testator  died  on  July  23,  1903. 
At  the  time  of  his  death  he  held,  amongst 
other  investments,  2,670  fully  paid  ordi- 
nary shares  of  10^.  each,  and  1,602  fully 
paid  preference  shares  of  10/.  each,  in  the 
South  Hetton  Coal  Co.,  Lim.  The  com- 
pany had  been  incorporated  in  May,  1898, 
with  the  object,  amongst  other  things,  of 
taking  over  the  business  of  another  com- 
pany, purchasing,  leasing,  and  acquiring 
mines,  and  carrying  on  business  as  coUiery 
owners.  The  capital  of  the  company  was 
1,000,000/.,  divided  into  50,000  ordinary 
shares  of  lOZ.  each  and  50,000  preference 
shares  of  10/.  each.  The  company  paid 
large  dividends ;  it  held  freehold  and 
leasehold  mines  and  other  property,  and 
had  a  reserve  fund  of  upwards  of  167,564/. 

On  the  day  of  the  testators  death  the 
ordinary  shares  were  officially  quoted  at 
20^,  and  the  preference  shares  at  10|. 
The  trustees  of  the  will,  being  of  opinion 
that  they  ought  not  permanently  to  re- 
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tain  the  whole  of  the  shares,  and  that  it 
was  their  duty  to  realise  a  portion  of 
them  as  the  opportunity  arose,  had  sold 
349  ordinary  shares  and  459  preference 
shares,  and  they  proposed  by  degrees  to 
sell  further  shajres  to  the  extent  of  one- 
half  of  the  number  originally  held  by  the 
testator.  While  they  did  not  allege  that 
the  shares  were  wasting  securities,  they 
considered  that  they  were  of  a  speculative 
nature.  They  declined  to  pay  the  testator's 
widow  the  full  dividends  received  in  re- 
spect of  the  shares  retained  by  them,  but 
paid  her  a  sum  equivalent  to  the  incomo 
that  would  have  resulted  if  the  shares  had 
been  sold  at  the  testator's  death,  and  the 
proceeds  had  been  invested  in  Consols. 
The  widow  now  took  out  this  originating 
summons  for  the  determination  of  the 
questions  whether  the  shares  were  such 
as  the  trustees  were  authorised  to  and 
might  retain,  and  whether  she  was  en- 
titled to  receive  the  full  dividends  on 
the  same  until  conversion. 

Carson^  K.C.^  and  WaggeU,  for  the 
widow.-^The  preference  shares  are  "  pre- 
ference stock  of  a  public  company  "  within 
the  investment  clause  in  the  wiU — Sharp, 
In  re;  RiokeU  v.  Sharp  [l89o].*  Conse- 
<juently  the  trustees  can  retain  those 
shares,  and  the  tenant  for  life  is  entitled 
to  the  full  dividends  on  them  so  long  as 
they  are  retained.  There  is  no  desire  on 
the  part  of  the  widow  to  interfere  with 
the  discretion  of  the  trustees,  but  she 
submits  that,  on  the  construction  of  the 
will,  the  income  of  the  whole  of  the 
trust  securities,  whether  authorised  or 
unauthorised,  is  payable  to  her.  The 
Court  will  always  try  and  find  a  gift  of 
income  to  the  tenant  for  life  wherever 
possible — Thcmas,  In  re;  Wood  v.  Thomaa 
[l89l].*  But  even  if  there  is  no  express 
gift  of  income,  there  is  an  implied  gift 
of  the  whole  income  to  the  widow. 
Although  there  is  a  trust  for  conversion, 
the  trustees  are  authorised  to  postpone 
conversion  of  any  of  the  securities.  They 
can  therefore  retain  the  ordinary  shares, 
which  admittedly  are  not  authorised  by 
the  wiU,  but  which  are  not  of  a  wasting 

(1)  60  L.  J.  Ch.  38 ;  46  Ch.  D.  286. 

(2)  60  L.  J.  Ch.  781 ;  [1891]  3  Ch.  482. 


character,  and  are  note  likely  to  fall  in 
value.  The  effect  of  the  proper  exercise 
of  the  power  of  the  retention  of  non- 
wasting  investments  is  to  give  the  tenant 
for  life  the  whole  income  of  such  invest- 
ments— Brdkeley  v.  Stephens  [18631  ^  and 
S/ieldon,  In  re;  Nixon  v.  Sheldon  [isss].^ 

The  power,  to  be  properly  exerdsed, 
must  be  exercised  in  the  interests  of  the 
estate  generally ;  the  investments  ought 
not  to  be  converted  merely  for  the  benefit 
of  the  remaindermen — Brown  v.  OeUaUy 
[1867]  *  and  Porter  v.  Badddey  [i877].« 

The  ordinary  shares  in  question  here 
are  on  the  same  footing  as  real  property 
given  on  trust  for  sale,  but  without  any 
express  trust  of  the  same  or  of  the  rents 
pending  sale.  So  long  as  the  property  is 
retained  unsold  it  is  an  unauthorised 
investment,  but  there  is  an  implied  trust 
of  the  rents  and  profits  for  the  tenant 
for  life  until  sale— Z^ojdc  v.  D'HedouvUU 
[1893],^.  Caaamajor  v.  Strode  [l809],» 
Spencer  v.  Harrison  [l879],^  and  Vigor 
V.  Harwood  \\%^\\}^  Consequently  the 
widow  is  entitled  to  the  dividends  on  the 
ordinary  shares  remaining  unsold. 

The  rule  in  Dvmea  v.  Scott  [i828]  ^^  and 
Brown  v.  GeUaily,^  with  reference  to 
wasting  securities,  has  no  application  in 
the  present  case. 

Sheldon,  for  the  trustees. 

Eowden,  K.C,  and  ChrxBtopher  James, 
for  the  remaindermen. — The  utmost  that 
tiie  tenant  for  life  is  entitled  to  in  respect 
of  the  unauthorised  securities  is  3  per 
cent,  on  the  value  of  the  ordinary  shares 
at  the  time  of  the  testator's  death — 
Woods,  In  re;  GaMlini  v.  Woods  [l904].*'^ 
Unauthorised  non-wasting  securities  are 
for  the  present  purpose  indistinguishable 
from  wasting  securities. 

BulkeUy  v.  Stephens,^  which  has  been 
relied  on  as  an  authority  for  the  distinc- 
tion, is  inconsistent  with  all  the  other 
cases,  and  ought  not  to  be  followed. 

(3)  3  N.  R.  105  ;  10  L.  T.  225. 

(4)  58  L.  J.  Ch.  25 ;  39  Ch.  D.  50. 

(5)  L.  R.  2  Ch.  751. 

(6)  5  Ch.  D.  542. 

(7)  62  L.  J.  Ch.  689;  [1893]  2  Ch.  361. 

(8)  19  Ves.  390». 

(9)  49  L.  J.  C.P.  i88 ;  5  C.P.  D.  97. 

(10)  12  Sim.  172. 

(11)  4  Russ.  195. 

(12)  73  L.  J.  Ch.  204  ;  [1901]  2  Ch.  4. 
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[His  Lordship  stopped  the  argument 
at  this  stage.] 

Wareington,  J. — The  only  question  I 
have  to  decide  is  whether  the  tenant  for 
life  in  this  case  is  entitled  in  specie  to  the 
income  of  certain  unauthorised  securities 
which  the  trustees  are  retaining  at  pre- 
sent until  an  opportunity  of  conversion 
arises,  or  whether  under  the  trusts  of  the 
will  which  I  have  to  deal  with  she  is  only 
entitled  to  interest  at  a  certain  rate  on 
the  value  of  those  securities.  [His  Lord- 
ship referred  to  the  will  and  stated  the 
facts,  and  continued :]  I  will  get  rid  of 
one  point  at  once,  home  of  die  shares 
are  preference  shares,  and  it  has  been  con- 
ceded that  preference  shares  of  a  company 
registered  under  the  Companies  Acts 
come  within  the  definition  "  preferred 
stock  of  any  .  .  .  public  company"  in 
the  investment  clause  of  the  will.  There- 
fore they  are  authorised  securities,  and  it 
is  well  settled  that  under  such  provisions 
as  those  in  this  will  the  interest  on  them 
is  properly  payable  to  the  tenant  for  life. 
So  far  the  contention  of  the  tenant  for 
life  is  right. 

As  regards  the  unauthorised  securities, 
there  is  no  express  gift  of  the  income  of 
the  funds  or  items  of  property  forming 
part  of  the  testator's  estate  during  pHOst- 
ponement  of  conversion,  but  I  am  invited 
by  counsel  for  the  plaintiff  to  find  such  a 
gift  by  construction  in  the  will.  In  the 
first  place,  what  is  the  general  principle 
which  is  applicable  in  such  a  case  as  this, 
where  there  is  an  express  trust  for  con- 
version and  a  power  to  retain  securities 
of  every  kind,  authorised  and  unautho- 
rised, and  there  is  no  express  gift  of  the 
income  pending  conversion  1  As  I  under- 
stand it,  the  general  rule  is  that  the 
tenant  for  life  is  entitled  to  the  income  of 
authorised  securities,  but  is  not  entitled  to 
the  income  of  unauthorised  securities.  In 
the  latter  case  he  is  only  entitled  to  a 
rate  of  interest  which  is  now  fixed  at 
3  per  cent,  on  their  value  at  the  testator*s 
death.  That  certainly  was  the  rule 
adopted  by  Mr.  Justice  Kekewich  in 
Thomas,  In  re^  In  the  first  paragraph 
of  his  judgment  he  says,  **  I  am  not  pre- 
pared to  hold  that  where  there  is  a  direc- 
tion  for  conversion  of   personal  estate, 


followed  by  a  power  of  retention  of  exist- 
ing securities  in  the  absolute  discretion 
of  the  trustees,  and  then  there  are  trusts 
for  tenants  for  life,  and  afterwards  for 
remaindermen,  the  power  of  retention 
necessarily  gives  the  tenants  for  life  the 
enjoyment  in  specie  of  the  securities 
retained  by  the  trustees  in  the  exercise 
of  their  discretion."  The  rule  is  expressed 
in  terms  to  the  same  effect  in  Theobald  im 
WiUa  (5th  ed.),  pp.  480,  481,  and  in  the 
most  recent  case  on  the  subject — Wooda^ 
In  re  ^' — ^it  is  assumed  to  be  the  rule.  The 
only  point  in  which  Woods,  In  r»,^^  is 
distinguishable  from  the  present  case  is 
that  in  Woods,  In  re,^^  the  securities  were 
wasting  securities.  That  is  the  general 
rule.  Is  there  anything  to  take  this 
case  out  of  that  rule)  In  my  judg- 
ment, so  far  from  that,  the  words  of  tins 
will  are  adverse  to  the  contention  of  the 
tenant  for  life.  The  trustees  are  to  sell 
and  convert  the  real  and  personal  estate. 
They  may  retain  any  investments  sub- 
sisting at  the  testator's  death  as  long  as 
they  think  proper.  The  only  trusts  in 
favour  of  beneficiaries  are  trusts  of  the 
'^  residuary  trust  funds,"  which  are  defined 
to  be  the  "  residuary  trust  moneys  " — 
that  is,  the  proceeds  of  conversion — ''  and 
the  investments  for  the  time  being  repre- 
senting the  same  " — ^that  is,  representing 
the  proceeds  of  conversion.  I  take  that 
to  mean  that  the  tenant  for  life  is  entitled 
to  the  income  of  the  trust  moneys — that 
is,  the  proceeds  of  conversion — and  the 
income  of  the  investments  made  with 
those  moneys.  That,  of  course,  includes 
the  income  of  any  authorised  investments, 
which  are  retained,  for  that  is  the  same 
as  if  the  trustees  had  sold  them  and 
re-invested  the  proceeds  of  sale  in  the 
same  securities,  but  does  not  include  the 
income  of  investments  which  do  not 
represent  trust  moneys  at  all,  but  are 
items  of  property  which  were  retained  by 
the  trustees  only  until  they  could  realise 
them.  In  order  that  the  tenant  for  life 
should  not  lose  income  altogether,  the 
Court  steps  in  and  says  for  the  proper 
administration  of  the  estate  the  value  of 
these  investments  ought  to  be  treated  as 
the  proceeds  of  sale  (if  they  had  been 
sold  at  the  testator's  death).  As  these 
unauthorised  securities  cannot  be  kept  as 
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part  of  the  estate,  the  tenant  for  life  gets 
the  income  of  them  as  notionaUy  con- 
▼erted  at  the  testator's  death.  That 
seems  to  be  the  rule  laid  down  with  the 
object  of  preventing  the  discretion  of  the 
trustees  from  operating  to  the  prejudice 
of  the  tenant  for  life  or  the  remainder- 
man. It  is  applied  in  both  ways.  That, 
in  my  opinion,  is  the  true  construction  of 
this  will. 

Then  I  am  asked,  if  I  cannot  find  an 
express  gift,  to  find  an  implied  gift  of  this 
income  to  the  tenant  for  life.     There  is  no 
express  gift — that  is,  there  is  no  gift  in 
terms  of  the  income  of  these  unauthorised 
securities — and  I  am  unable  to  find  an  im- 
plied gift.  But,  whether  I  find  a  gift  or  not, 
it  is  said  that  the  rule  to  be  applied  is  not 
that,  but  a  rule  which  distinguishes  be- 
tween unauthorised  securities  which  are  of 
a  wasting  nature  and  unauthorised  secu- 
rities which  are  not  wasting.     Many  cases 
have  been  cited;  but  in  all  of  them,  in 
one  form  or  another,  what  was  given  was 
the  income  of  the. estate,  and  not,  as  in 
the  words  of  this  will,  the  income  of  the 
residuary  trust  funds.     It  would  seem 
that  the  distinction  between  those  cases 
and  this  is  that  the  question  in  those 
cases  was  whether  the  rule  in  Howe  v» 
Dartmouth  {Earl)   [1802]^^  ought  to.be 
applied.     In  this  case  there  is  an  express 
trust  for  conversion,  and  the  income  of 
the   proceeds    is    given    to    the  widow. 
There  is  certainly  one  case — Bvlkdey  v. 
Stephens  ^ — which  has  caused  me  some 
difficulty.      If    properly    reported,    that 
decision  seems  to  have  departed  from  the 
principle  which  I  think  covers  the  point. 
The  case  is  not  satisfactorily  reported. 
The  will  is  not  set  out  at  length,  and, 
according  to  the  facts,  the  precise  question 
was  not  raised.     The  question  was  only 
as  to  part  of  the  income,  and  for  the  first 
year  aft^r  the  testator's  death.     The  case 
IB  not  mentioned  on  this  point  in  any  of  the 
text- books  except  SeAon  on  Judgments  and 
Orders  {Qthed.\  pp.  1688, 1689,  and  it  is  not 
cited  in  any  of  the  recent  authorities.     It 
was  decided  before  Brown  v.  Gellatly,^  but 
was  not  referred  to  in  that  case.  It  seems  to 
me,  therefore,  that  I  am  not  bound  to  treat  it 
as  a  binding  authority,  or  one  which  would 

(13)  7  Ves.  137 ;  1  Wb.  4:  To.  L.C.  (7th  ed).  68. 


force  me  to  say  that  a  dilFerent  principle 
from  that  which  I  have  stated  is  applicable. 
[After  referring  at  length  to  the  report 
in  3  N.  B.  105,  his  Lordship  continued :] 
That  decision  is  not  consistent  with  the 
result  of  the  authorities,  which  is  stated 
in  Theobald  on  WiUs  (5th  ed.),  p.  480,  and, 
in  my  view,  accurately  stated.  He  says : 
'*  Where  a  residue  is  given  upon  trust  for 
sale  and  investment,  and  the  income  is 
then  given  to  a  tenant  for  life,  the  tenant 
for  life  is,  in  the  absence  of  proper  direc- 
tions, only  entitled  to  such  income  as  the 
estate  would  produce  when  converted  and 
invested  in  accordance  with  the  directions 
of  the  will";  and  at  p.  481  :  "Power 
conferred  upon  trustees  to  postpone  a  sale 
or  to  retain  securities  unconverted  will 
not  alter  the  rights  of  tenant  for  life  and 
remainderman."  I  understand  that  to 
correctly  represent  the  law.  BvXkdvy  v. 
Stephens  ^  does  not  appear  to  be  consistent 
with  that  statement,  and  I  am  not  bound 
by  it,  for  the  question  I  have  to  determine 
is  one  of  construction.  I  decline  to  follow 
it.  It  is  now,  I  think,  settled  by  the 
recent  case  of  WoodSy  In  r«,^*  that  the 
widow  must  have  interest  at  the  rate  of 
3  per  cent,  out  of  «the  actual  income 
received  in  respect  of  these  unauthorised 
securities  calculated  according  to  their 
value  at  the  testator's  death.  The  rest 
of  the  dividends  will  have  to  be  invested 
as  capital,  and  she  will  have  the  income 
of  those  investments  as  well  as  the  actual 
dividend^  on  the  preference  shares. 


Solicitors— Bompas,  Bischoff,  Dodgsoii,  Coze 
&  Bompas :  Stibbard,  Gibson  &  Co. 

[Reported  hy  W,  A,  Q.  Woods,  Esq., 
Barritter-at'Law. 
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[IN  THE  COURT  OF  APPEAL.] 
Vaughan  Williams,  L.J.  ^ 


1904. 
Nov.  29,  30. 


Power  of  Jointuring — Fraud  on  Power 
— Bargain  between  Husband  and  Wife — 
Appointment  in  Consideration  of  Payment 
hy  Wife  to  Uuabaiid — Validity  of  Appoint- 
ment, 

The  extrciee  of  a  power  of  jointuring  can 
be  the  subject  of  a  bargain  between  a 
husband  and  wife;  and  so  long  as  no 
part  of  the  jointure  itself  is  under  the 
appointment  to  be  received  by  any  person 
other  than  the  wife,  the  husband  can  exer- 
cise the  power  in  favour  of  the  wife  in 
consideration  of  receiving  some  benefit  out 
of  her  property,  and  tlie  fact  that  the  con- 
sideration  given  by  her  is  thefuU  acttuxrial 
value  of  the  jointure  annuity  is  imma- 
terial. 

A  tenant  for  life  of  real  estate  liad  a 
power  to  charge  the  estate  with  a  jointure 
to  his  wife  of  3001.  a  year.  He  married 
in  1868,  and  in  1882  he  exercised  Ae 
power  to  the  full  extent  in  favour  of  his 
wife  in  consideration  of  a  swm  of  50^. 
then  paid  to  him  by  his  wife  out  of  her 
oum  mo7iey.  He  died  in  1902.  There 
was  evidence  of  an  actuary  that  50/.  wa^ 
at  the  time  the  full  market  value  of  the 
annuity  secured  by  the  jointure,  having 
regard  to  the  respeetive  ages  of  the  husband 
and  wife  : — Held,  that  the  execution  of  the 
power  was  not  a  fraud  upon  the  power, 
and  was  valid. 

Baldwin  v.  Roche  (5  Ir.  Eq.  R.  110) 
followed. 

Whekn  V,  Palmer  (57  L.  J.  Ch.  784  ; 
39  Oh,  D.  648)  overruled. 

Appeal  from  decision  of  Kekewich,  J. 

James  Delaval  Shafto,  by  his  will 
dated  August  8,  1851,  and  proved  Sep- 
tember 19,  1857,  devised  certain  real 
estate  in  Northumberland  to  the  use,  in 
the  events  which  had  happened,  of  W.  H. 
Shafbo  for  life,  and  after  his  death  to  the 
use  of  his  first  and  other  sons  in  tail 
male,  with  divers  remainders  over.  And 
the  testator  declared  that  it  should  be 
lawful  for  each  tenant  for  life  under  the 


said  will,  whether  in  actual  possession  of 
the  said  hereditaments  or  not,  either  in 
contemplation  of  marriage  or  after  mar- 
riage, byany  deed  or  deeds  revocable  or 
irrevocable,  executed  sb  therein  men- 
tioned, to  charge  the  said  hereditaments 
with  the  payment  of  any  unnual  sum  not 
exceeding  300Z.  to  any  woman  ^whom  he 
should  marry,  for  her  life,  to  be  in  bar  of 
dower  and  freebench,  with  the  usual 
powers  of  entry  and  distress  for  securing 
the  payment  thereof. 

W.  H.  Shafto  married  the  plaintiff 
(now  Eliza  Saunders)  on  January  4, 
1868. 

By  an  indenture  dated  August  28, 
1882,  made  between  W.  H.  Shafto  and 
the  plaintiff  (then  Eliza  Shafto),  W.  H. 
Shafto  as  tenant  for  life  under  the  will  of 
James  Delaval  Shafto,  and  in  pursuance 
of  the  power  for  that  purpose  given  to 
him  by  the  will,  irrevocably  charged  the 
hereditaments  subject  to  the  uses  of  the 
will  with  the  payment  to  the  plaintiff,  if 
she  should  survive  him,  for  her  life  of  the 
yearly  sum  of  300/.,  payable  as  therein 
mentioned. 

W.  H.  Shafto  died  on  September  27, 

1902,  and  the  plaintiff  on  September  21, 

1903,  married  her  present  husband,  Mr.  ' 
A.  W.  Saunders.  The  present  tenant  for 
life  did  not  admit  the  plaintiff's  right  to 
the  300/.  charge,  and  he  refused  to  make 
her  any  payments  in  respect  of  it.  She 
brought  this  action  against  the  present 
tenant  for  life  and  the  next  tenant  for  life 
in  remainder,  claiming  a  declaration  th^t 
under  the  will  of  James  Delaval  Shafto 
and  the  deed  of  August  28,  1882,  she 
was  entitled  to  the  charge,  an  order 
to  enforce  the  payment  of  the  yearly  sum 
of  300/.,  and  a  receiver  of  the  rents  and 
profits  of  the  estates. 

W.  H.  Shafto  had  executed  the  deed  of 
August  28,  1882,  in  consideration  of  a 
sum  of  50/.  then  paid  to  him  by  the  plain- 
tiff out  of  her  own  money,  and  the  defen- 
dants allied  that  it  was  executed  for  the 
purpose  of  raising  money  and  for  benefit- 
ing W.  H.  Shafto,  and  not  for  the  pur- 
poses designed  by  the  testator,  and  was  a 
fraud  upon  the  power  given  by  the  will. 

There  was  evidence  that  when  W.  H. 
Shafto  executed  the  deed  of  August,  1882, 
he  was  living  apart  from  his  wife  and  was 
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without  means,  and  that  the  plaintiff  was 
also  in  poor  circumstances  and  in  need  of 
some  provision,  and  that  W.  H.  Shafto 
had  previously  stated  in  correspondence ' 
that  he  would  only  execute  the  power  of 
jointuring  in  her  &voiir  if  she  paid  him 
50/. ;  and  there  was  also  evidence  of  an 
actuary  that  501.  was  the  full  value  at 
the  time  of  the  annuity,  having  regard  to 
the  ages  of  the  parties. 

The  plaintiff  had  in  1875  taken  divorce 
proceedings  against  W.  H.  Shafbo,  but  no 
decree  absolute  was  made. 

Kekewich,  J.,  was  of  opinion  that  the 
arrangement  was  not  for  the  benefit  of 
the  wife,  but  solely  for  the  benefit  of 
the  husband,  and  that  the  bargain  be- 
tween the  parties  was  a  corrupt  bargain 
in  the  sense  that  it  was  contrary  to  the 
intent  of  the  poww,  and  a  fraud  upon 
the  power.  He  held  that  the  appoint- 
ment was  invalid,  and  the  jointure  deed 
<x>uld  not  be  enforced. 

The  plaintiff  appealed. 

SUwaH'Smiih,  K.C.,  and  MarUUi,  for 
the  appellant. — The  Judge  below  thought 
that  as  consideration  moved  from  the 
wife  to  the  husband  the  execution  of  the 
power  was  fraudulent  and  could  not  be 
enforced.  But  that  involves  a  wrong 
view  of  the  nature  of  a  power  of  j  ointuring. 
It  is  not  like  a  power  of  appointing  a 
fund  among  a  class  of  children,  but  is  a 
power  given  for  the  benefit  of  the  husband 
DO  less  than  the  wife.  It  may  benefit  the 
husband  in  three  ways  :  First,  under  the 
Statute  of  Uses  (27  Hen.  8.  c.  10)  dower 
may  be  extinguished  by  a  jointure; 
secondly,  it  enables  the  husband  to  pro- 
vide for  his  wife,  and  thus  incidentally  to 
marry;  and  thirdly,  it  enables  him  to 
obtain  a  benefit  out  of  his  wife's  property 
in  return,  which  otherwise  he  would  not 
be  able  to  obtain.  Baldwin  v.  Roche 
£l842]  ' — approved  in  Sugden  on  Powers 
<8th  ed.),  p.  610,  and  Farwell  on  Powtrs 
(2nd  ed.),  p.  434~8hew8  that  this  power 
was  well  executed. 

If  the  power  be  executed  in  such  a 
way  that  the  wife  is  deprived  of  part  of 
her  jointure  for  the  benefit  of  others,  but 
not  the  whole,  the  execution  will  be 
declared  void  so  far  as  it  purports  to 
(1)  5Ir.  Eq.  B.  110. 


benefit  other  persons,  but  valid  as  regards 
her — Lane  v.  Page  [1754],'^  TyrconntU 
(Lord)  v.  Aneaster  (Z>mI«)  [l754],*  Aleyn  v. 
Belchier  [1758].^  These  cases  were  dis- 
cussed in  Datibenf/  v.  Cockbum  [isie],^ 
but  that  was  a  case  of  a  power  to  appoint 
to  children,  and  only  illustrates  the .  dif- 
fereoce  between  the  two  powers— ^-ffowfey 
V.  Rowley  [1854].^  The  inference  drawn 
by  Kekewich,  J.,  that  the  power  wa§  not 
exercised  for  the  benefit  of  the  wife  is  not 
a  just  inference  from  the  facts.  It  was  • 
exercised  for  the  benefit  of  both  the  hus- 
band and  the  wife. 

The  view  taken  in  Baldwin  v,  Roche  ^ 
has  been  generally  accepted  as  correct. 
The  only  decision  to  the  *  contrary  is  the 
decision  of  Kekewich,  J.,  in  Whekm  v. 
Palmer  [l888].^  It  is  not  unusual  for  a 
husband  to  get  some  benefit  from  his 
wife's  property,  and  a  post-nuptial  settle- 
ment if  he  gets  such  a  benefit  is  not 
voluntary  within  the  meaning  of  section  47 
of  the  Bankruptcy  Act,  1883 — Maointoah 
V.  Pogose  [l895J.® 

Warmington,  K.C.^  and  Jarvie,  for 
the  respondents. — The  bargain  was  a 
corrupt  bargain,  and  the  appointment 
was  not  bona  fide  for  the  wife's  benefit. 
In  a  question  as  to  the  exercise  of  a  power 
the  Court  does  not  regard  the  form,  but 
the  substance. 

As  a  general  rule,  a  person  who  has  a 
power  to  appoint  for  the  benefit  of  others 
cannot  exercise  that  power  for  his  own 
benefit.  He  is  not  only  a  stranger  to 
the  power,  but  he  is  a  trustee  as  regards 
the  exercise  of  it.  There  are  certain 
exceptions  to  this  rule  where  the  wife,  on 
the  exercise  of  a  power  of  jointuring,  has 
got  a  substantial  benefit,  but  the  execu- 
tion will  not  be  upheld  if  its  object  is 
really  to  give  a  substantial  benefit  to  the 
husband — Stigden  on  Powers  (8th  ed.), 
p.  609,  par.  7.  The  importation  of  a 
person  as  the  object  of  the  power  who  was 
not  intended  by  the  testator  is  a  fraud 

(2)  1  Amb.  233. 

(3)  1  Amb.  237. 

(4)  1  Eden,  132;  2  Wh.  8c.  Ta.  L.C.  (7th  ed.), 
308 ;  Sugden  on  Pmers  (8th  ed.),  App.  p.  952. 

(6)  1  Mer.  626. 

(6)  23  L.  J.  Ch.  275,  278  ;  Kay,  242, 259. 

(7)  57  L.  J.  Ch.  784 ;  39  Ch.  D.  648. 

(8)  64  L.  J.  Oh.  274  ;  [1896]  1  Ch.  5J^  t 

Digitized  by  V^OOQlC 


112 


CHANCERY  DIVISION. 


[1905 


Saundbbs  v.  Shafto,  App. 

upon  the  power.  The  husband  takes  the 
benefit  of  the  jointure  if  he  gets  the 
money  value  of  it  just  as  much  as  if  he 
got  the  actual  jointure. 

[RoMBB,  L.J. — The  wife  gets  the 
jointure,  although  the  hubband  may  get 
some  other  benefit.] 

True ;  but  the  power  in  that  ease  is  not 
exercised  solely  for  the  benefit  of  the  wife. 
It  becomes  a  transaction  of  vendor  and 
purchaser.  That  vitiates  the  whole 
appointment,  for  non  constat  that  the  hus- 
band would  have  appointed  to  the  wife  at 
all  if  she  had  not  agreed  to  the  proposed 
terms — see  Sugden  on  Powers  (8th  ed.), 
p.  612. 

It  is  a  strong  thing  to  say  that  the 
power  may  be  exercised  for  the  husband*s 
benefit,  provided  that  he  does  not  take 
part  of  the  actual  jointure,  and  there  is 
no  authority  to  support  it  except  Bald- 
win V.  Roche}  The  difficulty  in  main- 
taining such  a  proposition  was  recognised 
in  both  Daubcny  v.  Cockbum  ^  and  Mowley 
V.  Rowley.^  Lane  v.  Page^  and  AUyn 
V.  Belchier  *  are  really  in  &vour  of  the 
respondents,  and  Tyrconnell  {Lord)  v. 
AnMUier  (Duke)  ^  is  not  in  point  at  all. 
It  is  a  well-settled  rule  that  if  there  is  an 
agreement  for  the  exercise  of  a  power 
which  is  a  fraud  upon  the  power,  and  is 
the  caiua  sine  qua  non  of  the  appoint- 
ment, the  appointment  is  altogether  bad 
—Turner's  Settled  Estates,  In  re  [l884].» 
That  applies  to  powers  of  jointuring  as 
well  as  to  other  powers.  The  distinction 
between  Lane  v.  Page  *  and  Baldwin  v. 
Roche  ^  is  that  in  the  former  case  part  of 
the  actual  jointure  went  to  the  husband 
or  his  creditors,  while  in  the  latter  it  did 
not;  but  that  is  a  distinction  of  form 
merely,  not  of  substance.  Baldwin  v. 
Roche  ^  has  found  its  way  into  the  text- 
books, and  has  become  known  to  the  pro- 
fession; but  the  exact  point  there  has 
never  been  decided  in  the  same  way  in 
this  country,  and,  having  regard  to  the 
thinness  of  the  distinction  between  it 
and  the  other  cases,  it  ought  not  to  be 
followed. 

Vaughan  Williams,  L  J.,  referred  to 
the  f>hort  facts  of  the  ca£e,  and  the  effect 
of  the    decision    of  Kekewich,  J.,  and 
(9)  54  L.  J.  Ch.  690,  693 ;  28  Ch.  D.  206, 217. 


continued  :  I  tliink  that  it  must  be  taken 
that  Mr.  Justice  Kekewich  arrived  at  the 
conclusion   that  he  did  upon  the  basis 
that  there  was  a  corrupt  bargain  between 
the  husband  and  wife  here — a  bargain 
which  he  thought  was  a  bargain  intended 
to  benefit  the  husband  solely.     The  evi- 
dence upon  which  he  came  to  this  conclu- 
sion was  this :  There  was  correspondence 
between  the  husband  and  wife,  by  which 
it  appeared  that  the  husband  expressed 
his  intention  only  to  execute  this  power 
of  jointure  in  favour  of  his  wife  if  she 
would  pay  him  the  sum  of  50^.    Then 
there  was  the  evidence  of  an  actuary  that 
50^.  was  the  full  market  value  of  the 
annuity  secured  by  the  jointure,  having 
regard    to    the  respective  ages    of   the 
husband  and  the  wife.    Mr.  Justice  Keke- 
wich came  to  the  conclusion  that  that 
made  it  an  arrangement  solely  for  the 
benefit   of  the    husband,   and    for    that 
reason   it  was  a  corrupt  bargain  and  a 
fraud  upon  the  power.     I  cannot  agree 
with  that  decision.     Mr.  Justice  Keke- 
wich in  his  judgment  fully  recognised  the 
distinction   between  the  execution  of  a 
power  of  jointuring  and  the  execution  of 
a  power  in  favour  of  children  ;  but,  while 
fully    recognising     that    distinction,    he 
nevertheless  has  come  to  the  conclusion 
that  this  execution  of  the  power  to  join- 
ture by  the  husband  was  a  fraud  upon 
the  power,  being  solely  for  the  benefit  of 
the    husband.       If   the    bargain    made 
between  the  husband  and  the  wife  here 
had  been  a  bargain  dealing  with  the  actual 
jointure  itself,  and  a  bargain  under  which 
4;he  wife  only  received  part  of  the  sum 
secured  by  the  jointure,  and  the  residue 
ot*  it  was  paid  to  some  nominee  of  the 
husband  or  some  creditor  of  the  husband^ 
I  should  have  entirely  agreed  with  his 
decision  ;  but  he  seems  to  have  thought 
that,  inasmuch  as  the  money  paid  by  the 
wife  was,  according  to  the  evidence  of  the 
actuary,  the  full  value  of  that  which  she 
was  to  get,  it  placed  the  case  upon  the  . 
same  level  as  if  that  which  had  been  the 
subject  of  the  bargain  had  been  a  disposi- 
tion of  a  part    of  the  jointure    itself. 
However  much  one  is  to  look  at  substance 
and  not  at  form,  I  cannot  agree  with  that 
conclusion.      I  think  that  Mr.  Justice 
Kekewich,  in  arriving  at  the  copclusion  j 
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that  he  did,  was  to  a  large  extent  follow- 
ing his  own  decision  in  Whelan  v.  Palmer  ^ ; 
bat  in  my  opinion  that  decision  cannot  be 
supported  any  more  than  the  decision  in 
the  present  case,  because,  to  my  mind, 
that  decision  neglects,  as  the  decision  in 
this  case  seems  to  me  to  do,  the  distinction 
between  dealing  with  the  jointure  itself 
and  the  giving  of  a  consideration  by  the 
wife,  which  leaves  her  entitled  on  the 
death  of  her  husband  to  receive  the  whole 
of  the  jointure.  I  think,  therefore,  that 
our  decision  must  be  taken  as  affecting 
not  only  the  present  case,  but  also  the 
case  of  Wkdan  v.  Palmer  ^  as  an  autho- 
rity. 

We  have  had  our  attention  called  to  an 
authority  which  practically  disposes  of 
this  case  in  so  far  as  the  authority  in  one 
which  we  ought  to  follow — namely,  BcUd- 
win  V.  Eoehe.^  In  one  sense  the  decision 
of  that  case  in  the  Irish  Courts  does  not 
bind  us,  although  it  is  a  decision  to  which, 
having  regard  to  the  eminence  of  the 
Judges  who  were  parties  to  the  judgment, 
we  should  pay  the  very  greatest  atten- 
tion. But  there  is  a  sense  in  which  the 
decision  is  binding  on  us  in  a  very  great 
degree,  because  the  case  is  referred  to  in 
the  eighth  edition  (in  1861)  of  Sugden  on 
PatoerSj  at  p.  609,  as  an  authority  which 
was  in  accordance  with  the  law ;  and  it  is 
also  referred  to  in  the  second  edition  of 
Mr.  Justice  Farwell's  book  on  Powers, 
p.  434,  as  a  binding  authority.  It  is 
plain  that  an  authority  of  this  sort  is  an 
authority  which  may  have  been,  and 
probably  has  been  in  fact,  acted  upon  by 
conveyancers  and  others  as  a  binding, 
authority,  and  it  would  be  a  very  serious 
thing  now,  more  than  forty  years  after 
the  date  of  Lord  St.  Leonards'  book,  in 
which  the  decision  is  so  distinctly  ap- 
proved, to  say  that  we  are  questioning  it. 
Excepting  Whelan  v.  Palmer,''  there  has 
been  no  decision  whatsoever  in  which 
Baldwin  v.  Roche  ^  has  ever  been  ques- 
tioned, and  perhaps  it  is  not  right  to  say 
that  it  was  questioned  even  in  Whelan  v. 
PalmerJ 

I  propose  now  to  call  attention  to  Lane 
V.  Page,^  which  is  the  case  first  referred  to 
by  Sugden  in  dealing  with  this  subject— at 
page  609  of  the  eighth  edition  of  his  book  on 
Powers,    It  is  a  case  in  which  the  bargain 


CHANCEBY  DIVISION. 


113 


made  was  a  bargain  affecting  the  jointure 
itself,  and  part  of  the  jointure  was  to  go 
to  the  payment  of  a  creditor  of  the 
husband — of  course  after  the  husband's 
death — and  the  residue  of  the  jointure  was 
to  go  to  the  wife.  Lord  Hardwicke  held 
in  that  case  that  the  jointure  was  good  as 
far  as  the  wife's  portion  was  concerned, 
but  bad  so  far  as  the  portion  going  to  the 
creditor  of  the  husband  was  concerned. 
But,  although  we  have  not  in  the  present 
case  to  deal  with  any  severance  of  the 
jointure,  such  as  that  which  had  to  be 
dealt  with  in  Lane  v.  Page^^  yet  that  case 
is  an  authority  in  this  way — that  it  is 
quite  plain  that  there  was  a  bargain 
there  between  the  husband  and  the  wife, 
and  Lord  Hardwicke  held  that,  notwith- 
standing the  bargain,  the  jointure  stood 
so  far  as  that  portion  of  it  was  concerned 
which  the  wife  was  to  take.  It  may  be 
convenient  at  this  moment  to  say  a  word 
about  some  comments  that  Sir  William 
Grant  made  in  Daubeny  v.  Coehburn^ 
upon  that  case.  Sir  William  Grant  took 
the  view  that  if  the  execution  of  the 
power  of  jointuring  was  fraudulent  in  one 
respect  it  was  bad  altogether,  and  he  did 
not  approve  of  the  decision  of  Lord  Hard- 
wicke that  the  jointure  stood  as  to  part 
and  was  bad  as  to  the  residue.  But  we 
need  not  trouble  with  that  case  at  all. 
Every  one  reading  the  judgment  of  Sir 
William  Grant  mast  be  struck  with  the 
force  of  his  reasoning,  but  it  does  not 
touch  the  case  that  we  now  have  to  deal 
with.  Having  made  those  observations 
upon  Lane  v.  Pa^e^  and  Davheny  v. 
Cockbum,^  1  think  I  may  pass  to  the 
judgment  in  Baldunn  v.  Roche,^  only 
observing  that,  in  his  observations  in 
Rowley  v.  Rowley,^  Vice-Chancellor  Wood 
recognises  the  authority  of  Lam^  v.  Page^ 
although  the  case  which  he  had  to  deal 
with  there  was  not  the  case  of  a  jointure, 
but  the  case  of  a  power  of  appointment 
amongst  children. 

Baldwin  v.  Roche  ^  is  a  remarkable 
case.  I  do  not  think  I  can  do  better  or 
put  it  more  shortly  than  it  is  put  in  the 
marginal  note  to  the  report :'  '*  Tenant 
for  Hfe,  with  a  power  of  jointure,  marries ; 
but  does  not  exercise  the  power.  His 
wife  was  seized  of  real  estate  for  the 
term  of  her  life,  which,  on  the  marriage,  ^ 
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was  settled  to  the  use  of  the  husband  for 
the  joint  lives  of  himself  and  his  wife, 
remainder  to  the  wife  for  her  h'fe.  The 
husband  afterwards  became  indebted ;  and 
agreed  with  his  wife  and  creditor  that  he 
would  exercise  the  power  of  jointuring  in 
her  favour ;  and  that  she  should  grant  to 
the  creditor  an  annuity  for  the  term  of 
her  life,  equal  in  amount  to  the  jointure, 
to  be  charged  upon  her  estate,  and  to 
become  payable  upon  the  death  of  the 
husband: — which  agreement  was  carried 
into  execution.  The  husband  died ;  Held, 
that  the  execution  of  the  power  of  join- 
turing was  not  a  fraud  upon  the  remainder- 
man.'' Before  I  read  some  observations 
of  the  Judges  in  that  case  I  would  point 
out  what  a  strong  case  it  is,  and  how 
completely  it  covers  the  present  case, 
because  in  that  case,  as  in  this,  the  execu- 
tion of  the  power  of  jointuring  was  an 
execution  which  took  place  after  the 
marriage,  and  not  in  pursuance  of  any 
ante-nuptial  agreement.  Moreover,  the 
consideration  which  the  wife  gave  was 
equal  in;  amount  to  the  jointure,  and 
under  those  circumstances  the  Judges  did 
not  hold  that  the  fact  that  the  wife  gave 
a  consideration  to  the  husband — that  is 
to  say,  to  the  husband's  creditor  at  the 
instance  of  the  husband — ^for  executing 
the  power  of  jointuring  in  her  favour 
rendered  the  bargain  corrupt  and  a  fraud 
upon  the  remaindermen.  They  came  to 
exactly  the  contrary  conclusion.  Baron 
Lefroy  in  the  course  of  the  argument 
says:  "In  both  those  cases"— that  is. 
Lane  v.  Page  *  and  Ahyn  v.  Bekhier  * — 
"the  whole  contract  related  to  the 
jointure,  and  nothing  else." — In  the  pre- 
sent case  there  is  no  contract  relating  to 
the  jointure  whatsoever.  The  wife  gets 
the  jointure. — "  How  do  you  answer  the 
common  case  of  a  settlement  where  the 
husband  gets  a  fortune  with  his  wife, 
applies  it  in  payment  of  his  own  debts, 
and  in  consideration  of  it,  executes  the 
power  of  jointuring  %  "  The  answer  which 
was  made  to  that  was  simply  this :  "  The 
evidence  shows  that,  though  not  in  form, 
yet  in  substance  the  contract  of  the 
parties  was,  that  the  husband's  debt . 
should  be  paid  out  of  the  jointure."  That 
answer  was  not  thought  sufficient,  and,  it 
seems  to  me,  for  the  obvious  reason  that 


the  answer  still  left  it  an  absolutely  true 
proposition  that  the  wife  was  to  receive 
the  jointure  in  full,  and  no  part  of  it  was 
under  this  bai^n  to  be  taken  from  her. 
Chief  Baron  Brady  in  his  judgment  says 
this  (p.  114) :  "  The  case  has  been  put  by 
the  counsel  for  the  defendant  on  the  only 
ground  upon  which  the  claim  can  be 
resisted,  namely,  that  the  Court  ought  to 
look  on  this  transaction,  not  as  a  grant  of 
a  jointure  to  the  wife,  but  as  the  grant  of 
an  annuity  to  the  creditor  of  the  husband  ; 
and  if  that  were  the  whole  of  this  case,  it 
seems  to  me  that  it  would  fall  within  the 
authorities.  But  these  authorities  only 
go  to  this  extent :  that  in  the  execution 
of  a  power  of  jointuring,  which  is  given 
for  the  benefit  of  the  wfe,  it  shall  not  be 
so  executed,  as  to  be  the  means,  colonrably 
of  conveying  an  interest  in  the  jointure 
itself,  to  the  creditor  of  the  husband*  If 
the  intention  of  the  parties  really  is,  that 
the  jointure  shall  go  to  some  third 
person,  such  intention  cannot  be  effected 
by  an  execution  of  the  power;  for  such 
execution  of  the  power  is  not  a  grant  of  a 
jointure  at  all."  Then  he  says,  "  But  is 
that  the  case  here  1 "  Baron  Kichards  in 
his  judgment  states  what  he  conceives  to 
be  the  bargain  in  that  case  between  the 
husband  and  the  wife.  He  says  (p.  115) : 
"  I  will  suppose  that  the  whole  of  tlus 
transaction  was  spread  out  upon  the  &oe 
of  the  jointure  deed,  and  then  it  would 
run  thus: — that  whereas  the  husband 
was  indebted  to  Gash,  and  whereas  his 
wife  was  entitled  to  a  certain  property, 
and  was  desirous  to  secure  thereout  the 
debt  due  to  her  husband's  creditor,  and 
that  the  husband  was  desirous  of  doing 
the  same,  but  that  if  the  wife  did  so,  she 
would  be  left  without  an  adequate  pro- 
vision ;  and,  therefore,  the  huslMmd 
agreed  to  secure  to  her  a  jointure  charged 
on  his  lands;  and,  therefore,  in  con- 
sideration of  the  wife  making  her  own 
property  liable  to  the  payment  of  this 
debt,  the  husband  exercises  his  power  to 
jointure,  and  charges  the  jointure  upon 
the  estate  of  which  he  was  merely  tenant 
for  life.  What  is  there  fraudulent  or 
against  conscience  in  such  a  transaction  ? 
What  equity  has  the  remainderman,  who 
takes  the  estate  subject  to  the  capricious 
exercise  of   that    power,    to    complain? 
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How  is  he  prejudiced)  I  do  not  see." 
Baron  Lefroy  in  his  judgment  (p.  116) 
«aj8 :  "  Mr.'  Deasy  properly  admits,  that 
there  is  a  difference  between  a  jointur- 
ing power  and  a  power  to  appoint  amongst 
children.  A  jointuring  power  is  one  by 
which  the  husband  may  take  a  benefit ; 
not  a  benefit  by  perverting  that  which  is 
the  subject-matter  of  the  power,  to  a 
purpoee  which  the  donor  of  the  power 
did  not  intend,  but  by  applying  it  to 
its  proper  use,  in  consideration  of  his 
getting  something,  which  he  is  at  liberty 
to  get,  for  his  own  benefit.  It  is  very 
difiTerent  from  a  power  to  appoint  to 
children." 

I  think  that,  having  regard  to  the 
passages  which  I  have  just  road  from  the 
judgments  of  the  Judges  in  that  case,  it  is 
dear  that  the  deciBion  in  that  case,  if  we 
follow  it,  absolutely  disposes  of  the  present 
appeal.  In  my  judgment,  we  ought  to 
follow  that  case — first,  because  I  think  the 
reasoning  of  the  learned  Judges  there  is 
sound  ;  and  secondly,  for  the  reason  that 
I  have  already  given,  that  the  case  has 
not  been  questioned  during  the  forty  and 
more  yeai^  since  it  was  referred  to  as  an 
authority  by  Sugden,  and  it  has  probably 
been  acted  upon  again  and  again  by 
conveyancers  and  others.  Under  these 
circumstances,  I  think  that  upon  the 
aathority  of  that  case  we  ought  to  allow 
this  appeal,  with  the  usual  consequences 
with  regard  to  costs  here  and  below. 

RoMEB,  L.  J. — I  am  of  the  same  opinion. 
A  power  of  jointuring  is  a  somewhat 
peculiar  power,  and  differs  in  many  obvious 
respects  firom  the  power  given  to  a  tenant 
for  life  to  appoint  amongst  children  or 
amongst  a  special  limited  class.  It  has 
accordingly  been  held  that  while  an 
appointment  by  way  of  jointure  as  the 
result  of  a  bargain  between  husband  and 
wife,  or  between  intended  husband  and 
wife,  that  part  of  the  jointure  shall  go  or  be 
for  the  benefit  of  the  husband's  creditors, 
or  a  stranger,  is  bcul  to  the  extent  of  that 
part,  yet  the  appointment  may  stand  so 
&r  as  the  jointure  is  to  be  enjoyed  by  the 
wile  herself.  Probably  one  of  the  reasons 
for  this  view  of  the  Courts  was  that  to 
hold  otherwise  would  have  been  to  invali- 
date the  bargains  so  frequently  made  by 
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which  the  husband  and  wife  have  con- 
tracted on  a  settlement  that  the  wife 
should  get  a  jointure  in  consideration  of 
the  husband  obtaining  an  interest  in  her 
property.  The  Courts  apparently,  and 
very  naturally,  have  shrunk  from  such  a 
conclusion,  and  accordingly  the  rule  that 
the  wife  might  hold  a  jointure  intended  to 
be  enjoyed  by  herself,  though  she  has 
obtained  it  by  a  bargain  with  her  husband, 
giving  him  or  his  creditors  as  a  considera- 
tion some  interest  in  her  property,  has 
long  been  recognised.  It  has  been  recog- 
nised from  very  early  times — from  Lane 
V.  Pcbge^  down  to  the  present  time,  with 
the  exception  of  and  until  the  decisions 
of  Mr.  Justice  Kekewich  in  Whdan  v. 
Palmer  ^  and  in  the  present  case. 

After  what  my  Lord  has  said  about  the 
cases,  it  does  not  appear  to  me  necessary 
to  go  through  the  authorities.  All  I  can 
say  is  that  I  think  that  the  rule  to  which 
I  have  referred  has  been  so  long  recog- 
nised and  acted  upon  that  it  ought  not 
to  be  departed  from ;  and,  in  my  opinion, 
the  two  decisions  of  Mr.  Justice  Kekewich 
to  which  I  have  referred  were  wrong. 
The  present  case  clearly  comes  within  the 
rule,  for  the  whole  of  the  jointure  is  to  be 
enjoyed  by  the  wife.  The  circumstances 
that  the  husband  and  wife  were  separated 
for  so  long  a  time,  and  that  she  had  com- 
menced divorce  proceedings  against  him, 
are  not  circumstances  which  deprived  the 
wife  of  her  position  as  such  or  prevented 
her  from  being  a  proper  object  of  the 
power  of  jointure.  Nor  do  I  think  that 
they  are  circumstances  which,  from  a  legal 
point  of  view,  prevent  the  present  appoint- 
ment from  being  good,  or  prevent  the 
wife  from  enjoying  the  benefit  of  the 
jointure  under  the  rule  to  which  I  have 
referred. 

It  follows  that  the  appeal  must  succeed ; 
and  there  ought  to  be  a  declaration  that 
the  plaintiff  is  entitled  to  the  jointure, 
and  an  account  of  what  is  due  for  arrears, 
and  an  order  for  payment.  Probably  it 
will  be  suflficient  if  liberty  to  apply  for 
a  receiver  is  given,  if  that  be  necessary ; 
and  of  course  the  defendants  must  pay 
the  costs  here  and  below. 

Cozens- Hardy,  L.  J. — I  am  of  the  same 
opinion,  and  I  have  very  little  to^^d.         ^ 
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I  agree  with  what  has  been  said  by  my 
Lord  and  by  Lord  Justice  Bomer,  that  a 
power  of  jointaring  is  peculiar.     It  is  so 
peculiar  that   I   am  not  aware  of  any 
power  which  stands  on  precisely  the  same 
footing.     The  result  of  the  authorities 
seems  to  me  to  be  that  the  remaindermen 
cannot  complain  so  far  as  the  appointment 
of  a  jointure  ia  really  Ibf  the  benefit  of 
the  wife  in  this  sense — ^that  she  will  take 
the  jointure  itself  free  from  any  obligation 
to  hand  over  any  part  of  it  to  anybody 
else.     It  is  no  objection  to  the  validity 
of  the  appointment   that    the  husband 
receives  a  consideration  for  exercising  the 
power.    That  that  is  so  in  the  case  of  an 
ante-nuptial  bargain  cannot  be  doubted. 
TyrconneU  (Lord)  v.  AncaaUr  {Duke)  '  is 
one    amongst    many    authorities    which 
shew  that.     In   that  case,  in  considera- 
tion of  the  husband  receiving   10,000^., 
part   of   his    intended    wife's    property, 
he  agreed  to  execute  a  jointure  power, 
and    that  was    held   valid.      What  dif- 
ference can   there   be  if  the  bargain  is 
not  ante-nuptial  but  post-nuptial,  made, 
not  between  the  intended  husband  and 
the  intended  wife,  but  between  the  hus- 
band and  the  wife,  who  is  now  in  a  position 
to  make  the  contract  ?     I  cannot  see  what 
difference  in  principle  there  can  be,  nor 
do  I  think  that  Mr.  Justice  Kekewich 
himself  thought  there  was  any  real  differ- 
ence.    His  view  seems  to  be  that  the 
quantum  of  consideration  given   by  the 
wife  was  a  matter  so  material  as  to  enable 
the  Court  to  say  that  there  was  no  real 
bargain.      With    great    respect    to    the 
learned  Judge,  I  cannot  follow  that.     If 
the  wife  may  make  a  bargain  with  her 
husband  in  this  matter,  the  Court  has 
really   nothing  to  say   to  the  question 
whether  she  has  paid  more  or  less  than 
the  actuarial  value  for  that  which   she 
acquires  by  the  exercise  of  the  power. 

I  will  only  say  with  regard  to  Baldmn 
v.  Roche  ^  that  I  think  it  was  well  decided  ; 
but,  whether  it  was  well  decided  or  not, 
sixty  yeara  have  elapsed  since  it  was 
decided,  and  it  has  been  quoted  without 
disapproval,  and  I  think  I  may  say  with 
approval,  both  by  Lord  St.  Leonards  and 
by  Mr.  Justice  Farwell  in  their  books  on 
Power$. 


I  therefore  agree  that  the  appeal  ought 
to  be  allowed. 

Appeal  allowed. 


Solicitora— King,  Adams  U  Co.,  for  appellant; 
James  Johnstone,  for  respondents. 

[Reported  by  A,  J.  Hall,  Eeq,^ 
Barrigter-at'Lan, 


SWINPEN  EaDY,  J. 
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SOOTHILL  UP?Eft 

Urban  Council  v, 

Wakbfiblo  Rural 

Council. 


Local  Government  —  WcUer-supply  to 
Adjoining  District  —  Sanction  of  Local 
Government  Board — Contract  —  Penalty 
—Public  HeaUh  Act,  1875  (38  d:  39  Vict, 
c.  55),  M.  61  and  174,  sub-a.  2. 

Section  61  of  the  Public  Health  Act, 
1875,  merely  requires  the  sanction  of  the 
Local  Government  Board-  to  the  supply 
of  water  by  one  authority  to  another,  and 
not  to  the  terms  of  the  agreement  under 
which  it  is  supplied. 

Section  174,  sub-section  2  of  the  same 
statute,  which  requires  a  penalty  to  be 
specified  for  non-performance  of  the  terms 
of  a  contract  made  by  an  urban  authority^ 
only  applies  to  contracts  in  which  a  price 
in  money  is  to  be  paid  by  the  urban  council^ 
and  does  not  include  cases  in  which  the 
contract  is  to  be  carried  out  by  the  urban 
authority,  and  the  consideration  paid  to  it, 

Oa  December  24,  1881,  the  Soothill 
Upper  Local  Board  (the  predecessors  of 
the  plaintiffs)  and  the  guardians  of  the 
Wakefield  Union  acting  as  a  rural  sani- 
tary authority  (the  predecessors  of  the 
Wakefield  Council)  jointly  applied  in 
writing  to  the  Local  Government  Board 
to  sanction  the  supply  by  Soothill  to 
Wakefield  for  the  parishes  of  East  and 
West  Ardsley  of  water  which  Soothill 
obtained  in  bulk  from  the  corporation  of 
Halifax.  A  question  also  arose  between 
the  parties  upon  a  clause  of  the  draft  agree- 
ment then  being  negotiated,  and,  as  they 
were  unable  to  agree  upon  this  clause,  an 
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application  was  made  to  the  Local  Govern- 
ment Board  to  determine  the  matter.  In 
reply,  the  Local  Government  Board,  on 
May  15  and  17,  1882,  stated  in  writing 
to  the  two  authorities  respectively,  that, 
as  regards  the  supply  of  water  by  Soothill 
to  Wakefield,  the  Board  were  not  aware 
of  any  reason  why,  at  the  proper  time, 
the  consent  should  not  be  given ;  but  they 
pointed  out  that  under  the  statute  no 
sanction  on  their  part  was  required  to 
the  proposed  terms  of  agreement,  and 
that  they  had  no  power  to  deal  with  the 
question  in  dispute  between  the  parties 
as  to  the  details  of  the  proposed  agree- 
ment. Shortly  afterwards  an  agreement 
in  writing  dated  July  17,  1882,  was  come 
to  between  the  two  authorities,  and  water 
was  duly  supplied  on  the  terms  of  it  by 
Soothill  to  Wakefield;  but  it  did  not 
appear  that  any  further  formal  sanction 
was  then  given  by  the  Local  Government 
Board.  In  1885  it  was  proposed  that 
Soothill  should  give  to  Wakefield  an  in- 
creased supply;  and  on  June  26,  1885, 
the  clerk  to  the  Soothill  Upper  Local 
Board  wrote  to  the  Local  Government 
Board  stating  that  it  was  proposed  to 
increase  the  supply,  and  sent  a  copy  of 
the  proposed  agreement  for  that  purpose, 
and  expressly  asked  for  the  sanction  of 
the  Local  Government  Board  under  sec- 
tion 61.  In  reply,  the  Local  Government 
Board,  on  July  15,  1885,  stated  in  writing 
that  under  section  61  of  the  Public  Health 
Act,  1875,  the  Board  thereby  sanctioned 
the  supply  of  water  by  the  Soothill  Upper 
Local  Board  to  the  rural  sanitary  autho- 
rity of  the  Wakefield  Union  "  for  the 
benefit  of  the  parishes  of  East  and  West 
Ardsley." 

On    November    16,    1889,   the   Local 
Government  Board,  understanding  that 
an  agreement  had  been  come  to  between 
the  Wakefield  and  Hunslet  Unions  for 
the  supply  of  water  to  the  township  of 
Middleton,  gave  their  sanction  under  sec- 
tion 61  to  the  supply  by  Wakefield  to 
Hunslet  for  the  purposes  of  that  district, 
and  at  the  same  time  forwarded  to  the 
Wakefield  authority  a  copy  of  the  letter 
addressed  by  the  Local  Government  Board 
to  the  Soothill  authority  sanctioning  the 
supply  given  by  that  authority  to  Wake- 
field.    By  an  order  of  January  14,  1895, 


the  Board  sanctioned  the  supply  of  water 
by  Wakefield  to  Rothwell  Urban  District 
Council,  and  the  agreement  of  March  27, 
1895,  shewed  that  this  water  was  intended 
to  be  Soothill  water  supplied  to  Wakefield, 
and  by  Wakefield  to  Rothwell  for  Loft- 
house  and  Thorpe. 

In  1895  the  successors  of  these  autho- 
rities negotiated  a  new  water  agreement 
dated  January  31,  1895,  which  was  the 
one  sued  upon.  On  January  28, 1895,  the 
Soothill  authority  (the  plaintiffs)  wrote  to 
the  Local  Government  Board  inclosing  a 
copy  of  the  proposed  agreement,  and  aslung 
for  the  sanction  of  the  Local  Government 
Board  to  the  agreement.  In  reply,  the 
Board  stated  that,  under  section  61  of  the 
Public  Health  Act,  the  Board's  sanction  was 
only  required  to  the  supply  of  water  by 
one  authority  to  another,  and  that  it  was 
not  their  practice  to  approve  of  the  agree- 
ments entered  into  by  the  authorities. 
They  added  that,  if  the  area  for  which 
the  supply  under  the  new  agreement  was 
to  be  given  was  the  same  as,  or  wholly 
comprised  in,  the  area  for  which  the 
Board  previously  sanctioned  the  supply, 
no  further  sanction  on  the  part  of  the 
Board  was  required.  The  area  of  supply 
contemplated  was  in  fistct  a  wider  area,  and 
on  May  22,  1895,  the  Local  Government 
Board  said  that  it  was  not  their  practice 
to  give  a  general  sanction  in  respect  of 
all  the  contributory  places  in  a  rural  dis- 
trict, but  they  would  consider  applications 
in  respect  of  particular  contributory  places 
when  the  supply  was  actually  furnished. 

By  the  Ardsley  East  and  West  (Con- 
stitution of  Urban  District)  Order,  1895, 
as  confirmed  by  the  County  of  the  West 
Riding  of  Yorkshire  (Ardsley  East  and 
West)  Confirmation  Order,  1895,  the 
townships  of  Ardsley  East  and  Ardsley 
West  were  together  constituted  an  urban 
district  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  the  Local  Govern- 
ment Act,  1894,  with  the  usual  conse- 
quential provisions.  By  an  agreement 
dated  March  24,  1897,  between  the 
Wakefield  Council  and  the  Ardsley 
Council,  it  was  agreed  that  the  water 
agreement  should  become  the  sole  pro- 
perty of  the  Ardsley  Council,  who  should 
be  entitled  exclusively  to  all  the  benefits 
and  be  exclusively  liable  and  responsible 
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for  all  liabilities  thereunder,  and  should 
indemnify  the  Wakefield  Council  there- 
from, and  that  the  parties  thereto  should 
use  their  utmost  endeavours  to  obtain  the 
sanction  of  the  plaintiffs  to  such  of  the 
clauses  as  affected  {inter  alia)  the  said 
water  agreement  of  1895,  and  until  such 
sanction  was  obtained  the  clauses  of  the 
ngreement  should  be  binding  upon  the 
defendants  inter  se^  who  should  in- 
demnify the  other  of  them  in  respect 
of  the  liabilities  and  stipulations  for 
which  such  parties  had  respectively  made 
themselves  exclusively  liable. 

On  January  16, 1900,  the  plaintiffs  wrote 
to  the  Local  Government  Board  with 
reference  to  the  correspondence  of  1895, 
and  asked  whether  they  were  right  in 
regarding,  as  they  had  done,  the  sanction 
given  by  the  Local  Government  Board  in 
1882  for  the  supply  of  water  by  Soothill 
to  Wakefield  for  East  and  West  Ardsley 
as  extending  to  sanction  a  supply  of  water 
to  East  and  West  Ardsley  under  the 
agreement  of  1895,  so  far  as  such  supply 
was  confined  to  the  district  of  East  and 
West  Ardsley.  At  this  date  the  town- 
ships of  Ardsley  East  and  Ardsley  West 
had  been  constituted  an  urban  district. 
The  Local  Government  Board,  in  reply, 
by  letter  dated  February  28,  1900, 
expressed  their  opinion  that  the  terms  of 
the  order  constituting  the  urban  district 
of  Ardsley  East  and  West  were  sufficiently 
wide  to  cover  the  transfer  of  powers 
vested  in  the  Wakefield  authority  by 
virtue  of  any  sanction  given  by  the  Board 
under*  section  61  of  the  Public  Health 
Act ;  but  with  reference  to  the  question 
of  the  agreement  stated  that  it  was  not 
their  practice  under  section  61  of  the  Act 
to  go  beyond  the  actual  duty  imposed  on 
them  by  that  section — namely,  sanction- 
ing the  supply  of  water  by  one  authority 
to  the  other.  On  March  8,  1900,  the 
plaintiffs  wrote  to  the  Board  that  from 
their  letter  the  plaintiffs  gathered  that 
they  had  still  the  sanction  of  the  Local 
Government  Board  to  the  supply  of  water 
by  them  to  the  urban  district  council  of 
East  and  West  Ardsley,  and  asked  if 
that  understanding  was  correct,  and  in 
reply  the  Board  stated  that  they  had 
nothing  to  add  to  their  letter  of  Febru- 
ary 28,  1900. 


The  plaintiffs  sought  to  enforce  their 
rights  under  the  agreement  of  January  31, 
1895,  claiming  in  the  alternative  against 
the  Wakefield  Rural  Council  and  the 
Ardsley  East  and  West  Urban  Council, 
but  in  the  result  the  question  was  nar- 
rowed down  to  one  of  liability,  the  defen- 
dants having  agreed  between  themselves 
that  if  the  plaintiffs  succeeded  in  point  of 
law  judgment  should  be  given  against  the 
Ardsley  East  and  West  Urban  Council. 
The  defences  upon  which  the  case  is 
reported  were  two — First,  that  the  agree- 
ment of  January  31,  1895,  was  invalid  on 
the  ground  that  the  sanction  of  the  Local 
Government  Board  was  not  obtained  pur- 
suant to  section  61  of  the  Public  Health 
Act,  1875 ;  secondly,  that  it  was  also 
invalid  under  section  174,  sub-section  2  of 
the  same  Act  in  not  prescribing  a  pecu- 
niary penalty. 

Fv^f  K.C.f  and  E.  Clayton^  for  the  plain- 
tiffs.— The  proper  sanction  required  by 
section  61  of  the  Public  Health  Act, 
1875,^  has  been  obtained.  It  was  not 
necessary  to  have  a  penalty  clause— .4 W.- 
Gen.  V.  OaskiU  [l882].2 

MicJdem,  K.C,  R.  J,  Parker,  and 
Tomliny  for  the  defendants.  —  The 
provisions  of  section  6 1  ^  have  not  been 
complied  with,  as  the  agreement  of 
January  31,  1895,  has  never  received  the 
sanction  of  the  Local  Government  Board. 
There  were  also  sub-contracts   between 

(1)  Public  Health  Act,  1875,  8.  61:  "Auy 
local  authority  for  the  time  being  suppljing 
water  within  their  own  district  may,  with  the 
sanction  of  the  Local  Government  Board, 
supply  water  to  the  looal  authority  of  any 
adjoining  district  on  such  terms  as  may  be 
agreed  on  between  such  authorities,  or  as,  in 
case  of  dispute,  may  be  settled  by  arbitration 
in  manner  provided  by  this  Act."  Section  174, 
so  far  as  material  to  be  stated,  enacts :  '*  With 
respect  to  contracts  made  by  an  urban  autho- 
rity under  this  Act,  the  following  regulations 
shall  be  observed ;  (namely,)  (1)  Every  contract 
made  by  an  urban  authority  whereof  the  value 
or  amount  exceeds  fifty  pounds  shall  be  in 
writing  and  sealed  with  the  common  seal  of 
such  authority :  (2)  Every  such  contract  shall 
specify  the  work  materials  matters  or  things 
to  be  furnished  had  or  done,  the  price  to  be 
paid,  and  the  time  or  times  within  which  the 
contract  is  to  be  performed,  and  shall  specify 
some  pecuniary  penalty  to  be  paid  in  case  the 
terms  of  the  contract  are  not  duly  performed." 

(2)  52  L.  J.  Ch.  163 ;  22  Ch.  D.  537. 
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the  defendants  and  others  which  were 
never  sanctioned.  The  contract  is  also 
▼oid  for  want  of  the  introduction  of  a 
penalty  clause — Young  v.  Leamington 
CorporaUon  [l883],^  MeUis  v.  Shirley  and 
FreemamUe  Local  Board  [l  885],^  and  British 
Ineuiated  Wire  Co.  v.  Preecat  Urban 
Council  [1895].* 

Ewy  jt.C.f  in  reply. — The  sub-contracts 
cannot  affect  the  rights  of  the  plaintiffs 
and  defendants  under  the  contract  sued 
upon — ffali/ax  Corporation  v.  SoothiU 
Upper  Local  Board  [l874].^ 

Cur.  adv.  vult. 

Nov.  23. — ^SwiNPBN  Eady,  J.,  read  a 
written  judgment.  After  stating  the 
fiaicts  as  they  existed  at  the  date  of  the 
authority  of  July  15,  1885,  his  Lordship 
said :  This  sanction  has  never  been 
withdrawn.  Although  the  words  '^  for 
the  benefit  of  the  parishes  of  East  and 
West  Ardsley  "  are  added  to  the  formal 
consent,  there  does  not  appear  to  be  any 
statutory  power  to  prescribe  the  use 
which  the  Wakefield  authority  is  to  make 
of  the  water  when  obtained.  Section  61 
merely  requires  the  sanction  of  the  Local 
Government  Board  to  the  supply  of  water 
by  one  authority  to  another,  and  the 
Board  gave  its  consent  to  the  Soothill 
authority  supplying  the  Wakefield  autho- 
rity. [His  Lordship  then  referred  to  the 
lacts  with  respect  to  the  supply  to 
Hunslet  Union  and  Kothwell  Urban 
District  Council,  and  continued:]  Thus 
fur  everything  was  done  with  the  sanction 
of  the  Local  Qovemment  Board,  so  far 
as  such  sanction  was  requisite.  [His 
Lordship  then  stated  the  facts  leading  up 
to  the  agreement  of  January  31,  1895, 
and  the  subsequent  events,  and  con- 
tinued:] Under  these  circumstances  it 
seems  to  me  to  be  clear  that  the  supply 
of  water  by  the  plaintiffs  has  been 
sanctioned  by  the  Local  Government 
Board,  whether  it  is  to  be  treated  as  a 
supply  to  the  Wakefield  authority  or  as 
a  supply  direct  to  the  urban  district  of 
Ardsley  East  and  West,  and  that  is  the 

(3)  62  L.  J.  Q.B.  713 ;  8  App.  Cas.  517. 

(4)  65  L.  J.  Q.B.  143 ;  16  Q.B.  D.  446. 

C6)  64  L.  J.  Q.B.  811 ;  [1896]  2  Q.B.  463.    On 
appeal,  65  L.  J.  Q.B.  190;  [1895]  2  Q.B.  538. 
(6)  31  L.  T,  6. 


only  supply  which  I  have  to  consider  in 
this  action.  The  Local  Government  Board 
were  certainly  acting  within  their  rights 
in  refusiug  to  consider  any  particular 
agreement,  and  in  confining  themselves 
to  the  actual  duty  imposed  upon  them  by 
section  61 ;  and  in  my  opinion  the  corre- 
spondence shews  that  the  sanction  of  the 
Board  was  obtained  to  the  supply  of 
water  by  the  plaintiffs  to  the  local  autho- 
rity of  the  adjoining  district,  whether 
Wakefield  or  Ardsley. 

The  second  objection  taken  by  the  de- 
fendants to  the  validity  of  the  agreement 
of  1895  is  the  absence  of  any  pecuniary 
penalty,  under  section  174,  sub-section  2 
of  the  Public  Health  Act.  Assuming  that 
this  sub-section  is  obligatory,  and  not 
merely  directory  (see  Yourtg  v.  Leamington 
Corporation  ^  &nd  British  InsuUUed  Wire 
Co.  V.  Presoot  Urban  Council  *),  it  applies 
only  to  contracts  made  by  an  urban 
authority,  and  therefore  it  has  to  be 
considered  how  the  plaintiffs,  who  are 
an  urban  authority,  are  affected  by  it. 
The  defendants,  the  Wakefield  Ooundl, 
are  a  rural  authority,  and  therefore 
not  bound  by  any  such  provision.  The 
provisions  of  section  174  are  for  the  pro- 
tection of  an  urban  authority  and  of  the 
ratepayers  of  their  district.  The  penalty 
in  sub-section  2  is  a  penalty  to  be  made 
payable  to,  and  in  no  case  by,  the  urban 
authority,  in  case  the  terms  of  the  contract 
are  not  duly  performed — that  means,  not 
duly  performed  by  the  other  party.  The 
^'  price  to  be  paid  "  is  a  price  to  be  paid 
by  the  urban  authority  for  the  work, 
materials,  matters,  or  things  to  be  fur- 
nished, had,  or  done,  to  or  for  the  urban 
authority.  Accordingly  this  sub-section 
cau,  from  the  nature  and  terms  of  it, 
only  apply  to  cases  where  work,  materials, 
matters,  or  things  are  to  be  furnished, 
had,  or  done  to  or  for  an  urban  authority, 
for  a  price  in  money  to  be  paid  by  the 
urban  authority.  In  such  cases  the  con- 
tract is  to  specify  the  time  within  which 
the  contract  is  to  be  performed,  and  shall 
specify  some  pecuniary  penalty.  The 
provisions  of  sub-sections  3  and  4  of 
section  174  also  shew  that  the  section 
refers  only  to  contracts  where  the  money 
is  to  be  paid  by  the  urban  authority, 
and    do    not    include  cases  where    the 
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contract  is  to  be  carried  out  bj  the  urban 
aathority,  and  the  consideration  paid  to 
it.  In  the  present  case  it  is  the  urban 
authority — the  plaintiffs — who  are  to 
supply  water  to  another  person  for  a 
price  in  money  to  be  paid  to  the  urban 
authority.  Is  the  urban  authority  to 
stipulate  that,  if  they  do  not  carry  out 
the  terms  of  the  contract — ^that  is,  if 
they  do  not  supply  the  water — they  shall 
themselves  pay  a  penalty?  This  is  ab- 
surd. Are  they,  then,  to  stipulate  that 
if  the  purchasers  do  not  pay  the  price  in 
money  they  shall  pay  some  pecuniary 
penalty  f  Obviously  not,  for  the  penalty 
is  to  be  paid  in  case  the  contract  is  not 
duly  performed  within  the  stipulated  time, 
and  not  if  the  price  is  not  paid.  Here 
the  urban  authority  has,  in  fact,  stipulated 
that,  if  the  price  is  not  punctually  paid, 
interest  thereon  at  5  per  cent,  shall  be 
paid,  and  it  might  be  contended  that  this 
is  sufficient  penalty  within  the  meaning 
of  the  statute ;  but  the  real  answer  to  the 
argument  is  that  the  present  contract  for 
the  supply  of  water  by  an  urban  to  a 
rural  authority  is  not  within  the  section 
at  all. 

[His  Lordship  then  dealt  with  the 
remaining  question,  which  turned  upon 
the  true  construction  of  the  agreement 
of  January  31,  1895,  and  on  this  point 
also  found  in  &vour  of  the  plaintiffs,  for 
whom  he  gave  judgment  with  costs,  but 
with  a  stay  of  execution  for  six  months 
to  enable  the  Ardsley  District  Oouncil  to 
make  and  levy  a  rate  to  discharge  their 
liability  under  the  judgment.] 


SolicitOTB — .Taqnes  &  Co.,  agODts  for  Scholefield, 
Taylor  k  Maggs,  Bailey,  for  plaintiffs ;  Barton 
&  Pearman,  agents  for  Scatcherd,  Hopkins  k 
Middlebrooks,  Leeds,  for  defendants. 

IBeported  hy  A,  E.  Randall^  JStq., 
Barritter-at-Law, 


[IN   THE   COURT  OF   APPKAL.] 


Vauohan  Williams,  L.J. 
EOHBB,  L.J. 
Cozens- Habdt,  L.J. 

1904. 
Nov.  16,  17,  18,  21,  22. 

Dec.  5. 


Saundbrs  v. 
Nbwbold. 


Money-lending — Hturah  and  Uneonaoion- 
ahU  Bargain — Exeeuive  Rate  of  Interest — 
Absence  of  Risk — Closed  Transaction — 
Re-opening  —  Money-lenders  Acij  1900 
(63  d:  64  Viet.  c.  51),  s.  1,  subss.  1  and  2— 
''Liable:' 

Money-lenders  advanced  to  a  borrower 
2,000/.,  repayable  by  twelve  consecutive 
monthly  instalments^  with  interest^amount- 
ing  in  all  to  3,300/.,  and  in  the  event  of 
default  being  made  in  any  one  payment 
the  whole  dmowat  remaining  unpaid  was 
to  become  immediately  payable.  There  was 
evidence  that  the  money-lenders  were  aware 
when  making  the  loan  that^  owing  to  the 
borrower's  financial  position,  they  were 
running  no  risk : — Held,  UuU,  having  re- 
gard to  the  lenders'  knowledge  of  the 
absence  of  risk,  the  rale  of  interest  was 
excessive,  and  the  transaction  was  harsh 
and  unconscionable  within  the  meaning 
of  sub-section  1  of  section  I  of  the  Money- 
lenders Act,  1900,  and  it  ought  to  be 
re-opened  and  cm,  order  made  for  repay- 
ment of  the  amount  actually  advanc^, 
with  interest  at  10  per  cefU, 

Sub-section  1  of  section  1  gives  the 
borrower  rdief  only  in  respect  of  the 
transaction  the  subject  of  an  action 
brought  by  the  money-lender,  and  the  power 
of  the  Court  to  re-open  under  that  suh- 
section  is  limited  to  that  transaction,  and 
the  account  can  only  be  taken  in  that 
transaction,  or  some  transaction  which  is 
relevant  to  it,  and  not  in  a  previous  trans- 
action altogether  closed. 

Under  sub-eection  2  a  borrower  can 
obtain  relief  in  proceedings  taken  by  him, 
and  he  may  take  proceedings  either  when 
he  is  sued  by  the  money-lender,  or  before 
he  is  sued.  The  sub-section  applies  even 
after  the  loan  has  been  repaid,  and  under 
it  tfie  Court  could  re-open  a  closed  tr<ms- 
action.  ''  Liable  "  in  that  sub-section  is  not 
to  be  read  as  '*  liable  in  fact.** 
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Appeal  from  a  decision  of  Kekewich,  J. 

The  action  was  brought  by  a  registered 
firm  of  money-lenders  trading  as  "P. 
Saunders^"  at  11  BavUe  Bow,  against  the 
exeeator  of  H.  T.  Alton,  deceased,  for 
3,0252.,  being  the  balance  remaining  due 
on  a  promissory  note  for  3,300^.,  dated 
October  3,  1903,  made  by  Alton  in 
fiivoar  of  the  plaintiffi. 

The  note  provided  that  the  money  was 
to  be  paid  by  twelve  consecutive  monthly 
payments  of  2752.  each,  the  first  to  be  paid 
on  November  3,  1903,  and  in  the  event 
of  de&ult  being  made  in  any  one  payment 
the  whole  amount  remaining  unpaid  was 
to  become  immediately  payable. 

Alton  paid  the  first  instalment  due 
under  the  note.  He  died  on  Novem- 
ber 18,  1903.  His  executor  refused  to 
pay  the  balance  due  under  the  note,  but 
he  offOTed  to  pay  the  amount  actually 
advanced  on  the  loan  with  interest  at 
10  per  cent.,  after  deducting  the  in- 
stalment already  paid  by  Alton.  The 
plaintiffs  refused  this  offer. 

The  action  was  brought  in  the  King's 
Bench  Division,  under  Order  XIY.  of  the 
Rules  of  Court,  1883,  but  an  action  had 
been  commenced  in  the  Chancery  Division 
for  the  administration  of  Alton's  estate, 
and  by  an  order  made  in  that  action  the 
action  in  the  King's  Bench  Division  was 
transfeiTed  to  the  Chancery  Division,  and 
it  was  assigned  to  Kekewich,  J.  Prior 
to  the  order  transferring  the  action  an 
order  had  been  made  by  the  Judge  in 
chambers  in  the  King's  Bench  Division 
directing  that  the  action  should  be  set 
down  for  trial  without  pleadings,  the 
defendant  to  be  entitled  to  raise  any 
defence  at  the  trial. 

The  defendant,  in  his  affidavit  in  op- 
position to  the  application  for  leave  to 
enter  judgment  under  Order  XIY.,  alleged 
that  the  sole  consideration  for  the  pro- 
miaaory  note  was  a  sum  of  2,000^.,  and 
1,30M.,  the  balance  of  the  3,300^.,  was 
chaiged  in  respect  of  interest,  which 
amounted  to  more  than  100  per  cent. 
per  annum.  He  further  stated  that  at 
the  date  when  the  promissory  note  was 
signed  Alton  was  suffering  from  loss  of 
will  power,  and  not  in  a  fit  condition, 
owing  to  intemperate  habits  of  long 
standing,  to  transact  business;  and  he 
Vol.  74.— Chanc. 


farther  stated  that  he  believed  that  Alton 
did  not  thoroughly  understand  and  ap- 
preciate the  effect  of  the  transaction  in 
question,  and  that  his  condition  was 
known  to  the  plaintiff,  and  that  they 
took  undue  advantage  of  him  having 
regard  thereto. 

Alton  had  been  introduced  to  the  plain- 
tiffs by  a  Mr.  Sagar,  who  had  had  previous 
dealings  with  Alton,  and  Sagar  and  others 
contributed  part  of  the  2,000Z.  advanced 
to  Alton,  and  shared  in  the  profits  of  the 
transaction  in  proportion,  and  Saear  re- 
ceived a  commission  for  the  introduction 
of  the  business.  The  plaintiffs  had  also 
before  making  the  advance  made  enquiries 
as  to  Alton's  financial  position,  and  had 
received  a  report  from  a  Mr.  Stubbe, 
which  ran  thus:  "He  is  regarded  as  a 
man  of  the  highest  respectability,  and  is 
understood  to  be  a  large  shareholder  and 
director  in  the  firm  of  Alton  &  Co. 
(Limited),  brewers  of  this  town,  Derby. 
He  is  reputed  to  be  well-to-do,  but  at 
times  is  inclined  to  be  slow  in  his  pay- 
ments. He  is,  however,  the  owner  of 
property,  and  is  considered  a  desirable 
man  to  deal  with  in  the  ordinary  way  of 
business.  It  is  not  thought  that  any 
unreasouable  risk  would  be  incurred  in 
granting  credit  to  the  extent  named." 

The  defendant  stated  in  his  affidavit 
that  the  net  value  of  Alton's  estate  was 
sworn  by  him  at  42,154^.  69.  Ic?.,  and  that 
a  large  part  of  his  estate  consisted  of 
shares  readily  saleable  in  the  market. 

In  addition  to  the  promissory  note  for 
3,300Z.  of  October  3, 1903,  given  by  Alton 
in  respect  of  the  loan  transaction  men- 
tioned in  the  affidavit,  there  was  another 
loan  transaction  of  July  6,  1903,  in 
respect  of  a  loan  of  that  date  to  be  re- 
paid by  instalments  amounting  to  1,400Z., 
secured  by  a  promissory  note  for  that 
amount.  Of  the  1,400^.,  400t  was  in- 
terest. The  instalments  were  to  be  five 
monthly  payments  of  250^.,  the  first  to 
be  paid  on  August  6,  1903,  and  the 
balance  of  150^.  on  January  6,  1904,  the 
entire  sum  to  become  payable  forthwith 
in  case  of  defsiult.  That  sum  was  repaid 
in  September,  1903,  and  the  transaction 
thas  closed. 

Kekewich,  J. ,  gave  judgment  for  the  de- 
fendant, declaring  that  all  the  transactions 
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and  acts  of  the  plaintiffis  Braham 
Samuel  and  Philip  Samuel  (carrying  on 
business  as  money-lenders  and  suing 
imder  the  registered  name  of  P.  Saunders) 
and  Alton  ought  to  be  re-opened  and  set 
aside,  and  that  the  executor  of  Alton 
ought  to  be  relieved  from  payment  of  any 
sum  in  excess  of  the  sums  actually 
advanced  to  Alton  and  interest  thereon 
at  the  rate  of  10  per  cent,  per  annum,  and 
that,  if  any  such  excess  had  been  paid  by 
Alton  or  by  the  defendant,  the  plaintiffs 
ought  to  repay  the  same  to  the  defendant. 
She  judgment  also  ordered  the  following 
account— namely,  of  all  sums  actually 
advanced  by  the  plaintiffs  to  Alton,  and 
of  all  sums  received  by  the  plaintiffs  from 
Alton  in  respect  of  any  such  advance,  and 
that  in  taking  the  account  the  defendant 
be  charged  with  interest  at  the  rate  of 
10  per  cent,  per  annum  on  the  sums  from 
time  to  time  owing  to  the  plaintiffs,  and 
that  the  balance  due  from  either  party  to 
the  other  be  certified.  The  judgment 
ordered  the  plaintiffs  to  pay  the  defen- 
dant's costs. 

His  Lordship  said  that  as  he  read  the 
Money-lenders  Act,  1900,  and  the  decision 
of  the  Court  of  Appeal  in  A  Debtor^  In  re 
[1903],^  the  object  of  the  Act  was  to  get 
rid  of  the  fetters  which  by  tradition  had 
been  imposed  on  the  Court  of  Chancery 
in  re-opening  transactions  which  were 
more  or  less  harsh  and  unjust  between 
perscms  who  complained  against  money- 
lenders and  those  money-lenders.  He 
came  to  the  conclusion  that  the  absence 
of  risk  made  the  rate  of  interest  exces- 
sive, especially  when  coupled  with  the 
default  clause,  and  that  therefore  the 
transaction  was  *'  harsh  and  unconscion- 
able ''  within  the  meaning  of  the  Act. 

The  plaintifiGs  appealed. 

The  material  sections  of  the  Money- 
lenders Act,  1900,  are  set  out  below.^ 

(1)  72  L.  J.  K.B.  382;  []903]  1  K.B.  705. 

(2)  Money-lenders  Act,  1900,  s.  1,  sub-s.  1 : 
"Where  proceedings  are  taken  in  any  Court 
by  a  money-lender  for  the  recovery  of  any 
money  lent  after  the  commencement  of  this 
Aot  .  .  .  and  there  is  evidence  which  satisfies 
the  Court  that  the  interest  charged  in  respect 
of  the  smn  actually  lent  is  excessive,  or  that 
the  amounts  charged  for  expenses,  inquiries, 
fines,  bonus,  premium,  rene^vals,  or  any  other 
oharges^  aie  excessive,  and  that,  in  either 


Lawion  WaUanf  E.C.^  and  ffohler^  for 
the  ameUante. — llie  trainsaotion  of  July, 
1903,  has  been  settled  and  closed,  and 
there  is  no  jurisdiction  under  the  Money- 
lenders Act,  1900,  to  re-open  it  at  the 
instance  of  the  borrower.  The  words  of 
sub-section  2  of  section  1  apply  to  a 
present  liability.  There  is  nothing  which 
points  to  a  closed  transaction,  and  there 
is  no  reason  for  enlarging  the  words  in 
that  respect.  There  may  be  jurisdiction 
in  eqmity  to  re-open  it,  but  not  under  the 
Act.  The  Act  does  not  out  down  the 
equitable  jurisdiction — A  Debtor^  In  re} 

1^  transaction  was  not  harsh  and  im- 
conscionable  within  the  meaning  of  the 
Act.  This  man  was  of  full  age,  and  if  he 
chooses  to  raise  money  on  certain  terms 
he  must  pay  for  it,  and  cannot  afterwards 
complain.  He  would  have  got  no  relief 
in  a  Court  of  Chancery  before  the  Act.  If 
a  particular  rate  of  interest  is  agreed  upon 
by  people  who  are  their  own  masters  there 

the  transaction  is  harsh  and  unconscionable,  or 
is  otherwise  such  that  a  Court  of  equity  would 
give  relief,  the  Court  may  re-open  the  trans- 
action, and.take  an  account  between  the  money- 
lender and  the  person  sued,  and  may,  notwith- 
standing any  statement  or  settlement  of  account 
or  any  agreement  purporting  to  close  previous 
dealings  and  create  a  new  obligation,  xe-open 
any  account  already  taken  between  them,  and 
relieve  the  person  sued  from  payment  of  any 
sum  in  excess  of  the  sum  adjudged  by  the 
Court  to  be  fairly  due  in  respect  of  such  prin- 
cipal, interest  and  chaiges,  as  the  Court,  having 
regard  to  the  risk  and  all  the  circumstances, 
may  adjudge  to  be  reasonable ;  and  if  any  such 
excess  has  been  paid,  or  allowed  in  account,  by 
the  debtor,  may  order  the  creditor  to  repay  it ; 
and  may  set  aside,  either  wholly  or  in  part,  or 
revise,  or  alter,  any  security  given  or  agreement 
made  in  respect  of  money  lent  by  the  money- 
lender, and  if  the  money-lender  has  parted 
with  the  security  may  order  him  to  indenmify 
the  borrower  or  other  person  sued." 

Sub-section  2 :  "  Any  Court  in  which  pro- 
ceedings might  be  taken  for  the  recovery  of 
money  lent  by  a  money-lender  sliall  have  and 
may,  at  the  instance  of  the  borrower  or  surety 
or  other  person  liable,  exercise  the  Hke  powers 
as  may  be  exercised  under  this  section,  where 
proceedings  are  taken  for  the  recovery  of  money 
lent,  and  the  Court  shall  have  power,  notwith- 
standing any  provision  or  agraement  to  the 
contrary,  to  entertain  any  application  under 
this  Act  by  the  borrower  or  surety,  or  other 
person  liable,  notwithstanding  that  the  time 
for  repayment  of  the  loan,  or  any  instalment 
thereof,  may  not  have  arrived.'' 
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is  nothing  harsh  in  it.  There  is  nothing 
more  harsh  in  that  than  in  their  having 
to  pay  large  prices  for  particular  ivorks  of 
art. 

The  loan  in  this  case  was  not  secured 
in  any  sense  which  relieved  the  money- 
lenders from  risk,  and  for  the  purposes  of 
the  Money-lenders  Act,  1900,  must  be 
regarded  as  practically  unsecured.  In 
such  a  case  it  is  not  for  the  Court,  but 
for  the  parties,  to  measure  the  risk  and  the 
late  of  interest.  The  material  word  in 
the  section  is  ''unconscionable."  The 
word  "harsh"  is  merely  rhetorical.  If 
there  is  no  evidence  to  create  the  moral 
characteristics  by  which  an  unconscientious 
bargain  is  determined,  the  Act  does  not 
alter  the  principles  of  relief. 

The  cases  go  upon  the  &uct  that  there 
was  some  advantage  taken  by  the  money- 
lender of  the  misfortunes  or  position  of 
the  borrower. 

A  Debtor^  In  re,^  does  not  go  the 
length  of  shewing  that  a  particular 
Judge's  disapproval  makes  a  transaction 
'^  harsh  and  unconscionable."  The  Court 
must  find  a  standard  involving  moral 
wrong — NeviU  v.  Smiling  [isso],^  Levene 
V.  Greenioood  [1904],^  and  Poncione 
^,  Higgtna  [1904]} 

A  contract,  in  the  event  of  defiEtult  in 
one  instalment,  to  repay  the  whole  ad- 
vance at  once  pltie  the  future  interest  is 
not  in  itself  unconscionable — WaUingford 
V.  Mutual  Society  (Directors)  [l88o].^ 

P,  0.  Laujrenoe,  K.C.^  and  M,  Mac- 
naghUn,  for  the  respondent. — Poncione  v. 
Siggins  ^  shews  that  a  closed  transaction 
can  be  opened  under  the  Act,  though  the 
point  does  not  appear  to  have  been  taken 
in  that  case. 

Our  daim  for  relief  is  based  on  fraud, 
sccording  to  the  dedsioh  in  Chesterfield 
(J?arQ  V.  Janaaen  [l  75o]  J  If  this  bargain 
is  stripped  of  everything,  it  was  simply  a 
gift  by  the  borrower  to  the  money-lenders. 
He  could  have  at  any  time  drawn  a 
cheque  on  his  banker  for  the  money 
required.    The  plaintiffs  knew  perfectly 

(3)  i9  L.  J.  Ch.  777  j  15  Ch.  D.  679. 

(4)  20  Times  L.R.  389. 
(6)  21  Times  L.  II.  11. 

(6>  50  L.  J.  c.P.  49 ;  5  App.  Gas.  685. 
(7)2    Ves.    sen.  126;    1   Wh.  k  Tu.   L.C. 
<7th  ed.),  289. 


well  what  kind  of  man  Alton  was,  and 
that  he  could  be  swayed  to  borrow  money 
from  a  money-lender. 

The  Court  has  power  under  the  Money- 
lenders Act,  1900,  s.  1,  sub-s.  1,  and 
under  its  general  jurisdiction,  to  open  any 
previous  account  between  the  money- 
lender and  the  borrower.  The  power  is 
not  limited  to  the  actual  transaction  in 
respect  of  which  the  proceedings  are 
being  taken.  The  plaintiffs  cannot  sav 
they  made  no  enquiry  as  to  Alton's  posi- 
tion. They  knew  what  it  was  from  Sagar. 
They  must  have  known  that  Alton  did 
not  really  want  money,  and  would  not 
spend  it  when  he  got  it.  At  any  rate,  at 
the  time  of  the  second  transaction  they 
were  not  acting  in  good  &dtb. 

Lawson  WcUton^  KC,^  replied. 

Dec,  5. — Vaughan  Williams,  L.J., 
read  the  judgment  of  the  Court  as  fol- 
lows :  This  is  an  action  brought  by  ''  P. 
Saunders  ^  (a  firm)  against  James  William 
Newbold  (the  executor  of  H.  T.  Alton, 
deceased),  defendant.  The  action,  as 
appears  from  the  affidavit  of  Philip 
Samuel,  a  partner  in  the  plaintiff  firm, 
sworn  in  support  of  a  summons  under 
Order  XIV.,  is  for  the  sum  of  3,025^.,  the 
balance  of  3,3002.  the  amount  of  a  pro- 
missory note  made  by  Alton,  dated 
October  3,  1903,  in  favour  of  the  plain- 
tiffs or  order,  repayable  by  twelve  con- 
secutive monthly  instalments  of  275^. 
each,  the  first  to  be  paid  on  INTovember  3, 
1903,  with  a  default  clause,  whereon  de- 
fault was  made.  An  order  was  made  on 
the  sununons  directing  that  the  action  be 
set  down  for  trial  without  pleadings,  the 
defendant  to  be  entitled  to  raise  any  de- 
fence at  the  trial.  The  defendant  by  his 
affidavit  alleged  (as  is  the  fact)  that  the 
sole  consideration  for  the  promissory  note 
was  a  sum  of  2,000/.,  and  not  3,3002., 
the  balance  of  1,3002.  being  charged  in 
respect  of  interest,  which  interest  amounts 
to  more  than  100  per  cent,  per  annum. 
The  defendant's  affidavit  further  stated 
that  at  the  date  when  the  promissory 
note  was  signed  Alton  was  suffering  from 
loss  of  will  power,  and  not  in  a  fit  con- 
dition, owing  to  intemperate  habits  of 
long  standing,  to  transact  business,  and 
further  stated  that  the  deponent  verily 
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believed  that  Alton  did  not  thoroughly 
understand  and  appreciate  the  effect  of 
the  transaction  in  question,  and  that  his 
condition  was  known  to  the  plaintiff, 
and  that  they  took  undue  advantage  of 
him,  having  regard  thereto. 

In  addition  to  the  promissory  note  for 
3,300^.  of  October  3,  1903,  made  and 
given  by  Alton  in  respect  of  the  loan 
transaction  mentioned  in  the  affidavit, 
there  was  another  loan  transaction  of 
July  6,  1903,  in  respect  of  a  loan  of  that 
date  to  be  repaid  by  instalments  amount- 
ing to  1,400Z.,  secured  by  promissory  note 
for  that  amount.  Of  the  1,400?.,  4.001. 
was  interest.  The  instalments  were  to 
be  five  monthly  payments  of  250Z.,  the 
first  to  be  paid  on  August  6,  1903,  and 
the  balance  of  1501.  on  January  6,  1904, 
the  entire  sum  to  become  payable  forth- 
with in  case  of  de&ult. 

[His  Lordship  read  the  order  made  by 
Kekewich,  J.,  as  set  out  above,  and  con- 
tinued :]  Mr.  Justice  Kekewich,  by  his 
judgment,  says  in  effect  that,  although 
Alton,  from  an  active,  shrewd  man  of  busi- 
ness, had  fiillen  into  a  state  of  considerable 
neglect  of  business  and  inability  to  grapple 
with  matters  of  business,  and  this  con- 
dition was  induced  by  excessive  drink- 
ing, resulting  in  liver  disease,  yet  this  was 
not  noticeable  to  the  ordinary  observer, 
and  therefore  that  knowledge  of  this  state 
of  things  could  not  be  attributed  to  Philip 
Samuel,  and  that  Samuel  was  justified  in 
dealing  with  Alton  as  a  man  of  ordinary 
capacity  quite  competent  to  negotiate  a 
loan,  and  to  deal  with  him  as  a  money- 
lender. Mr.  Justice  Kekewich  then  goes 
on  to  point  out  that  the  rate  of  interest 
was  very  high  and  the  terms  severe,  since 
they  included  a  de&,ult  clause  which  made 
the  whole  sum  charged  for  principal  and 
interest  payable  on  de&ult  in  payment  of 
any  instalment.  But  he  does  not  hold 
that  this  rate  and  these  terms  alone 
made  the  transaction  '^  harsh  and  uncon- 
scionable" within  the  meaning  of  the 
Act,  although  he  suggests  that  he  might 
have  been  justified  in  so  doing.  That 
upon  which  the  learned  Judge  really  does 
base  his  judgment  is  the  absence  of  risk 
which  ought  to  have  been  present  to  the 
mind  of  iSie  money-lenders.  He  comes  to 
the  conclusion  that  this  absence  of  risk 


made  the  rate  of  interest  excessive^ 
especially  when  coupled  with  the  de- 
&ult  clause,  and  that  therefore  the 
transaction  was  ''  harsh  and  uncon- 
scionable" within  the  meaning  of  the 
Act.  The  learned  Judge,  in  coming 
to  the  conclusion  that  there  was  no  risk, 
although  the  loan  was  secured  by  nothing 
but  the  note  of  hand,  relies  upon  the 
report  of  Stubbs  obtained  by  the  plaintifife. 
[His  Lordship  read  it,  and  continued  r] 
The  learned  Judge  also  points  out  that  if 
the  plaintiffs  had  chosen  to  make  enquiries 
at  Alton's  bankers  they  would  have  dis- 
covered that  Alton's  position  was  such 
that  lenders  for  much  larger  sums  than 
3,000Z.  would  run  no  risks  whatever.  The 
learned  Judge  concludes  thus :  *'  It  seems 
to  me  impossible  with  that  before  me 
to  consider  that  Samuel  dealt  reasonably 
with  this  gentleman.  He  exacted  the 
very  extreme  terms  from  a  man  who  was 
perfectly  competent  to  pay,  and  against 
whom  the  only  thing  that  any  one  suggested 
as  regards  business  was  that  he  was 
inclined  to  be  slow  in  his  payments ;  but 
there  was  substance  behind,  and  a  little 
slowness  was  not  any  very  great  dis- 
advantage. It  seems  to  me  that  here  I 
have  a  case  of  a  money-lender  charging 
a  rate  of  interest  which  was  extremely 
high ;  which,  if  it  is  not  '  harsh  and 
unconscionable'  in  itself,  is  *  harsh  and 
unconscionable '  when  exacted  from  a  man 
who  could  obtain  money  at  the  ordinary 
current  rates  from  a  banker,  or  a  man 
who  had  money  at  command.  On  these 
grounds  I  think  that  upon  my  construction 
of  the  Act  I  ought  to  have  no  hesitation 
in  holding  that  the  transaction  is  *  harsh 
and  unconscionable,'  and  ought  to  be  set 
aside." 

Several  points  have  been  argued  before 
us.  Some  relate  to  the  transaction  of 
October  3,  some  to  the  tiunsaction  of 
July  6.  We  propose,  in  the  first  in- 
stance, to  deal  with  the  2,000Z.  loan  of 
October  3.  The  learned  Judge  has,  as 
we  have  pointed  out,  found  in  favour  of 
the  plaintiffs  that  they  were  justified  in 
dealing  with  Alton  as  a  man  of  ordinary 
capacity,  competent  to  negotiate  a  loan, 
and  has  preferred  to  base  his  judgment 
not  merely  on  the  fsu^t  of  the  interest 
being  excessive,  but  on  the  fitct^at  the-  ^ 
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f^beenoe  of  risk,  having  regard  to 
afi  to  the  financial  position  of  Alton 
Trhich  Philip  Samuel  knew,  or  by  proper 
enquiries  might  have  known,  rend^ed 
the  terms  of  the  loan  harsh  and  uncon- 
scionable. It  seems  to  us  that  we  have 
in  the  Court  of  Appeal  had  our  attention 
called  to  fiicts,  to  which  the  learned  Judge 
does  not  expressly  refer,  which  confirm 
his  view  as  to  the  absence  of  risk  and  the 
amount  of  knowledge  of  Alton's  financial 
position  which  ou^t  to  be  imputed  to 
the  plaintiffs.  In  the  first  place,  the 
cash  ledger  produced  before  us  and  at  the 
trial  shews  that  Sagar  and  others,  who 
(whatever  mav  have  been  the  position  of 
PhOip  Samuel)  had  had  previous  financial 
dealings  with  Alton,  shared  in  the  bonus 
or  profit  of  1,300^.  in  proportion  to  their 
eontributions  towards  the  2,000Z.  actually 
advanced  to  Alton.  We  think  that  the 
proper  inference  ficom  this  is  that  all  these 
men  were  co-adventurers  in  this  loan 
transaction,  and  that  the  knowledge  ot 
any  of  the  co-adventurers  ought  to  be 
imputed  to  the  rest  of  the  party.  We 
know  it  is  said  that  the  plaintiffs  made 
their  advance  by  giving  their  cheque  for 
2,000/.  before  getting  these  contributions, 
since  the  crossed  cheque  was  given  on 
October  3,  and  the  contributions  were 
not  given  and  the  division  of  the  bonus 
was  not  made  until  October  5,  and  that 
the  credit  balance  of  the  plaintiffs  at  their 
bank  was  sufficient  to  meet  the  cheque 
when  given.  We  do  not  think  that  the 
credit  balance  was  sufficient;  but,  even 
assuming  it  was,  it  is  impossible  to  sup- 
pose that  the  arrangement  for  contribution 
to  the  loan  fund  and  the  sharing  of  the 
bonus  was  not  made  before  October  5,  and 
probably  it  was  made  before  the  3rd.  None 
of  the  contributors  were  called  as  wit- 
nesses, although  some  of  them  were  in 
Court,  and  must  have  heard  Philip 
Samuel's  evidence  and  appreciated  the 
importance  of  the  sequence  of  events  as 
stated  by  him.  Moreover,  Philip  Samuel 
knew  that  Sagar  was  the  agent  of  Alton 
to  come  and  ask  for  the  loan,  and  carry 
back  to  Alton  the  terms  upon  which  it 
would  be  made.  He  knew,  moreover, 
that  Sagar  was  receiving  commission  from 
Alton  for  obtaining  the  loan,  although  he 


might  not  know  the  exact  amount ;  and, 
knowing  this,  Philip  Samuel  agreed  to 
allow,  and  with  the  concurrence  of  his 
co-adventurers  did  allow,  Sagar  57/.  lOs. 
commission  for  introducing  the  Alton 
2,000/.  loan  to  the  co-adventurers,  of 
whom  Sagar  was  one.  Now,  having 
regard  to  Sagar's  position  and  to  his 
many  financial  transactions  with  Alton, 
as  evidenced  by  Alton's  pass-book  and  the 
correspondence  between  Sagar  and  Alton 
between  January  and  October,  1903,  and 
Sagar's  knowledge  of  Alton's  means  to  be 
inferred  from  all  these  feu^ts,  we  cannot 
doubt  but  that  the  money-lenders  were 
fully  aware  of  the  absence  of  risk  and 
that  the  rate  of  interest  was  excessive, 
having  regard  to  the  risk  or  absence  of 
risk,  and  that  the  terms,  having  regard 
to  what  the  money-lenders  knew  of  Alton, 
were  *' harsh  and  unconscionable,"  and  we 
think  that  the  10  per  cent,  allowed  by 
the  order  of  Mr.  Justice  Kekewich  is 
amply  sufficient. 

The  case  of  the  loan  of  July  6  is  more 
difficult.  Mr.  Justice  Kekewich  has  re- 
opened this  transaction,  and  has  ordered 
it  to  be  included  in  the  account.  We 
cannot  accept  the  argument  of  counsel 
for  the  respondent  that  the  provision  of 
sub-section  1  of  section  1,  that  the  Court 
may,  in  cases  where  proceedings  are  taken 
by  the  money-lender  for  the  recovery  of 
money  lent,  and  there  is  evidence  to  £&ew 
that  the  interest  charged  in  respect  of 
that  sum  is  excessive,  and  the  transaction 
— that  is,  the  transaction  in  respect  of 
which  the  money-lender  brings  the  action 
— ^is  harsh  and  imconsdonable,  re-open 
not  only  that  transaction,  but  also  re-open 
any  account  taken  between  the  same 
parties,  includes  an  account  taken  in  any 
matter,  however  foreign  to  the  trans- 
action sued  on.  We  think  that  the  account 
re-opened  must  be  relevant  to  the  trans- 
action in  respect  of  which  the  action  is 
brought.  The  section  seems  to  us  in- 
tended to  give  the  defendant  relief  by 
way  of  defence  in  the  action  which  the 
money-lender  has  brought.  This  seems 
to  be  rather  confirmed  than  otherwise  by 
that  part  of  the  section  which  says  that 
the  defendant  may  re-open  that  trans- 
action, notwithstanding  any  statement  or 
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settlement  of  aoooant  or  any  agree- 
ment purporting  to  dose  previous  dealings 
and  to  create  a  new  obligation.  Sub- 
section 1  of  section  1  of  the  Act  seems  to 
us  to  give  relief  only  in  respect  of  the 
transaction  the  subject  of  the  money- 
lender's action,  and  we  think  that,  as  the 
power  to  re-open  is  limited  to  that  trans- 
action, so  the  aoooant  can  only  be  taken 
in  that  transaction  or  in  some  transaction 
part  and  parcel  of  the  same,  or  which, 
even  though  it  may  include  new  obliga- 
tions, yet  comprised  what  purported  to 
be  a  close  of  the  dealings  in  respect  of 
which  the  money-lender  is  taking  pro- 
ceedings. We  should  point  out  that 
Mr.  Justice  Kekewich,  in  his  judgment, 
does  not  go  into  the  question  whether 
the  1,400?.  transaction  was  harsh  and 
unconscionable. 

It  is  true  that  sub-section  2  provides 
that  any  Court  in  which  proceedings 
might  be  taken  by  a  money-lender  may, 
at  the  instance  of  the.  borrower,  or  surety, 
or  other  person  liable^  exercise  the  like 
powers  as  may  be  exercised  in  an  action 
by  a  money-lender  for  the  recovery  of 
money  lent,  and  that  in  our  judgment 
this  sub-section  applies  even  to  a  case 
where  the  loan  has  been  repaid.  This 
limitation  is  not  a  limitation  to  cases  in 
which  the  money-lender  has  an  unsatis- 
fied cause  of  action,  or  there  is  some  one 
liable  to  be  sued ;  the  limitation  is  only 
to  a  Court  in  which  proceedings  might  be 
taken  by  a  money-lender  for  recovery  of 
money  lent.  Given  such  a  Court — that 
is,  given  a  Court  having  jurisdiction — 
that  Court  may  eiiEepcise  at  the  instance 
of  the  borrower  the  powers  given  by  sub- 
section 1.  Such  powers  clearly  cover  a 
power  to  order  repayment  by  the  money- 
lender, and  we  cannot  see  that  this  power 
is  in  any  way  excluded'  by  the  wonis  at 
the  end  of  the  section,  "  notwithstanding 
that  the  time  for  repayment  of  the  loan, 
or  any  instahnent  thereof,  may  not  have 
arrived."  Counsel  for  the  appellants,  in 
arguing  the  contrary,  relied  very  much 
on  the  word  "  liable  "  in  sub-section  2.  of 
section  1.  The  words  of  this  section  are : 
**  Any  Court  .  .  .  may,  at  the  instance 
of  the  borrower  or  surety  or  other 
person  liable,  exeinnse  the  like  powers-  as 


may  be  exercised  under  this  section, 
where  proceedings  are  taken  for  the 
recovery  of  money  lent."  And  he  relied 
also  upon  the  words  at  the  end  of  this 
section  as  to  the  Court  entertaining  an 
application  notwithstanding  that  the  time 
for  repayment  of  a  loan  may  not  have 
arrived.  As  to  the  force  of  the  word 
**  liable,"  it  seems  to  us  that  "  liable  "  can- 
not be  read  as  meaning  liable  in  fact.  So- 
to read  it  would  be  to  exclude  from  the 
power  of  the  Court  given  under  sub-sec* 
tion  2  the  power  which  the  Court  clearly 
has  under  sub-section  1  to  order  repay- 
ment by  a  money-lender.  Moreover,  one 
must  not  forget  that  the  Money-lenders 
Act,  1900,  is  an  amending  Act,  amplifying 
the  powers  heretofore  exercised  by  the- 
Court  of  Chancery,  and  it  is  clear  that 
the  Court  of  Chancery  did  not  allow  the- 
&ct  of  repayment  to  prevent  the  re-open- 
ing of  a  transaction  entered  into  by  a 
borrower  whom  the  Court  deemed  from 
the  circumstances  of  the  case  unable  to 
protect  himself.  As  to  the  words  at  the- 
end  of  the  section,  we  think  they  only 
mean  that  the  borrower  may  obtain  relief, 
not  only  when  he  is  sued,  but  before  h& 
is  sued.  But,  assuming  as  we  do  that 
the  defendant  by  takmg  proper  steps 
eould,  notwithstanding  payment,  have 
obtained  an  order  re-opening  the  trans* 
action,  provided  he  had  counterclaimed' 
or  upon  due  notice  made  an  application 
in  the  action  to  that  effect,  he  did  not  do 
so.  Neither  did  he  make  any  application 
at  the  trial  to  amend.  The  fiict  is  that 
the  case  of  the  loan  of  July  6  being  *^  harsh 
and  unconscionable  "  was  not  made  at  the 
trial,  and  the  judgment  of  Mr.  Justice^ 
Kekewich  does  not  deal  with  the  question ; 
and  in  these  circumstances  it  is  impos- 
sible for  us  to  allow  an  amendment  now. 
The  order  made  under  Order  XIV.  is- 
limited  to  the  defences  of  the  defendant. 

We  think,  therefore,  that  the  judgment 
ought  to  be  amended  by  striking  out  so 
much  of  it  as  refers  to  the  loan  of  1,400^. 
which  was  repaid;  but  this  should  be- 
without  prejudice  to  the  right  of  the  de- 
fendant fTewbold,  as  executor  of  Alton,  to 
bring  an  action  to  re-open  that  transaction- 
if  he  be  so> advised,  with  regard  to  co3ta^ 
we  think  that  justice  will  be  done  by  not 
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distnrbiDg  the  order  of  the  Coart  below 
as  to  ooetSy  and  giving  no  costs  of  the 
appeal. 

Order  varied. 


SolidtoTs— B.  Barnett,  £or  plaintiffs ;  Fowler  Sc 
Co.,  agents  for  Eddowes  k  Sons,  Derby,  for 
defendant. 

{Re2)orted  by  A.  J,  Hally  £9q., 
Barrister-at'  Law. 
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[IN  THE  COURT   OF  APPEAL.] 


Habbis  v. 
Flower, 


TaUQHAN  WlLUAHS,  L.J. 
BOMBBy  L.J. 

Oozens-Habdt,  L.  J. 

1904. 
Oct.  30,  31.    Nov.  1. 

E(t8ement  —  Bight  of  Way  —  User  for 
Fremiaea  Extending  beyond  Dominant 
Land — Abandonment — Exceaeive  User — 
InjuTietion, 

The  grantee  of  a  right  of  way  is  only 
etUitied  to  u$e  it  bona  fide  for  purposes  of 
Ike  dominant  tenement^  and  the  oumer  of 
the  servient  tenement  is  entiiled  to  relief  if 
the  acts  of  the  grantee  of  ths  right  of  way 
neosssarUy  involve  its  tue  for  the  purposes 
of  buildings  upon  other  land  to  whieh  the 
right  of  way  is  not  appwrtenant,  thereby 
increasing  the  area  of  the  dominant  tene- 
ment^ and  consequerUly  the  burden  of  the 
servient  tenement. 

The  defendant  havii^  a  right  of  way 
aver  the  plaintiff's  land  to  osrtain  land 
coloured  pink  on  a  plan,  and  being  aleo 
the  owner  of  certain  adjoining  land 
coloured  whiu^  had  by  his  own  acts  com- 
pletely landlocked  the  white  land  so  that 
the  only  access  thereto  was  now  over  the 
pink  land,  and  had  buiU  a  faotory  partiy 
on  the  pink  and  partly  on  the  white  land. 
The  faotory  was  all  one  building  and  a 
substantial  part  of  it  was  on  the  pink 
land.  The  only  aoceee  to  it  from  the  high- 
way was  by  means  of  the  right  of  way : — 
Held  {affirming  Swioten  Eaot,  J.),  that 
the  acts  of  the  defendantdid  not  amount  to 
an  abandonmeni  or  extmeHon  of  the  right 
of  way  ;  btU  {reversing  SwiKFXir  Eadt,  J.) 
that  the  proposed  user  for  the  purposes 


of  the  part  of  the  building  erected  on  the 
white  land  was  in  excess  of  the  grant. 

Finch  V.  Great  Western  Railw&y 
(5  Ex.  D.  254)  distinguished. 

Appeal  against  a  decision  of  Swinfen 
Eady,  J. 

Both  the  plaintiff  and  the  defendant 
derived  title  from  the  London,  Chatham, 
and  Dover  Railway  on  the  occasion  of 
that  company  selling  certain  superfluous 
lands  in  1891.  The  conveyance  to  the 
defendant's  predecessor  in  title,  WiUiam 
Murrin,  was  dated  July  1, 1891.  It  con- 
veyed to  him  in  fee-simple  certain  free- 
hold lands  then  known  as  No.  80  Boyal 
Hill,  Greenwich  (called  "the  pink  land  *' 
by  the  Court  of  Appeal),  together  with  full 
and  free  right  and  liberty  **  of  ingress, 
egress  and  regress,"  passage  and  way  into 
and  upon  the  said  hereditaments 
thereby  conveyed,  from  a  certain  street 
called  Prior  Street,  over  and  upon  certain 
land  therein  described  (being  the  land 
subsequently  conveyed  to  the  plaintiff's 
predecessor  in  title).  The  conveyance  to 
the  plaintiff's  predecessor  in  title,  John 
Jennings,  was  dated  July  13,  1891.  It 
conveyed  to  him  the  servient  land,  and 
contained  a  covenant  by  John  Jennings, 
for  himself,  his  heirs  and  assigns,  that  he 
would  at  all  times  allow  the  owner  and 
occupier  of  No.  80  Boyal  Hill  (the  pink 
land)  full  and  free  right  and  liberty  of 
ingress,  egress,  regress,  passage,  and  way 
over  and  upon  the  servient  land. 

Wm.  Murrin  when  he  purchased  the 
pink  land  was  already  the  owner  of  ad- 
joining property  (called  "  the  white  land  " 
by  the  Court  of  Appeal)  consisting  of 
No.  72  Boyal  Hill,  known  as  the  Prince 
Albert  public-house,  which  had  its  own 
approach  to  Boyal  Hill,  and  also  of  cer- 
tain land  at  the  rear  thereof.  The  white 
land  in  the  rear  of  the  public-house 
adjoined  the  rear  portion  of  the  pink  land, 
but  the  public-house  itself  and  the  pink 
land  were  separated  by  intervening  houses 
on  the  frontage  to  Boyal  Hill. 

Wm.  Murrin  determined  to  build  cer- 
tain assembly-rooms  and  a  billiard-room 
partly  on  the  white  land  and  partly  on 
the  pink  land,  to  be  used  as  an  adjunct 
to  the  public-house,  according  to  plans 
which  shewed  a  proposed  gateway  giving 
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the  premises  a  back  entry  by  means  of 
the  right  of  way  into  Prior  Street.  The 
magistrates  objected  to  the  proposed  gate- 
way, and  said  they  would  not  allow  any 
opening  in  the  wall  leading  from  the 
licensed  premises  into  another  street  than 
Royal  Hill.  The  plan  was  then  altered 
so  as  to  omit  the  proposed  gateway  and 
cut  ofi'any  connection  between  the  licensed 
premises  and  Prior  Street,  and  in  this 
form  was  passed  by  the  magistrates  on 
August  25,  1891.  Wm.  Murrin  subse- 
quently conveyed  the  public-house  and 
the  rest  of  the  white  laiid  and  the  land 
coloured  pink  to  Messrs.  Parker  & 
Thomas,  by  whom  the  works  were  com- 
pleted in  November,  1894 ;  but  an  open- 
ing for  a  gateway  was  still  left  in  the 
cross-wall  cutting  off  the  licensed  premises 
from  the  rest  of  the  premises,  as  the 
owners  were  desirous  of  retaining  this 
back  entrance  if  it  could  be  managed. 

By  various  mesne  assurances,  and  ulti- 
mately by  an  indenture  of  February  16, 
1898,  the  same  premises  were  conveyed 
to  the  defendant  Qeorge  Bobert  Murrell, 
together  with  an  express  grant  of  ingress, 
egress,  and  regress  into  and  upon  the 
pink  land  from  and  to  Prior  Street.  In 
the  summer  of  1898  the  defendant  George 
Bobert  Murrell  again  altered  the  pre- 
mises, all  openings  between  the  front 
portion  and  the  rear  portion  of  the  Prince 
Albert  being  closed  with  brickwork  both 
on  the  ground  floor  and  the  first  floor, 
and  all  communication  between  the  front 
portion  and  the  rear  portion  being  entirely 
severed  and  the  licence  confined  to  the 
firont  portion.  The  result  of  this  was  that 
the  licensed  premises  were  completely 
severed  from  the  new  building  in  the 
rear,  the  only  access  to  which  was  now  by 
the  right  of  way.  The  defendant  George 
Bobert  Murrell  was  now  proposing  to  use 
the  new  building  as  a  factory  and  ware- 
house. A  substantial  part  of  the  building 
was  erected  on  the  pink  land.  It  was  all 
one  building,  with  no  physical  division 
between  the  parts  built  on  the  pink  and 
the  white  land  respectively. 

The  plaintiff  brought  this  action  against 
George  Bobert  Murrell  and  his  mortga- 
gees claiming  that  the  defendants  kid 
lost  their  right  of  way  by  abandonment, 
and  also  claiming  an  injunction  to  restrain 


the  defendants  from  using  the  right  of  way 
asameansof  access  to  the  fiictory  and  pre- 
mises which  at  one  time  formed  part  of 
the  licensed  premises  known  as  the  Prince 
Albert. 

Swinfen  Eady,  J.,  held  that  Wm. 
Murrin  or  his  successors  in  title  never 
had  any  intention  of  abandoning  the 
right  of  way,  and  that  the  easement  had 
not  been  abaiidoned.  As  to  the  excessive 
user,  he  said  that  it  was  established  by 
Finch  V.  Oreai  Western  Raikoay  [i879]  ^ 
that  where  there  was  an  express  grant  of 
a  private  right  of  way  to  a  particular  place 
the  grant  was  not  to  be  restricted  to 
access  to  the  land  for  purposes  for  which 
access  would  be  required  at  the  time  of 
the  grant.  In  accordance  with  that  and 
similar  decisions,  he  determined  that  the 
right  of  way  in  the  present  case  had  not 
b^n  extinguished  by  the  alterations  made 
in  the  dominant  tenement.  The  defen- 
dant was  using  the  right  of  way  honafde 
for  the  purpose  of  access  to  the  dominant 
land,  and  to  the  building  thereon,  and 
none  the  less  so  because  a  portion  of  that 
building  extended  beyond  the  boundary 
of  the  land  then  so  conveyed.  This  feet 
distinguished  the  present  case  from  SkuU 
V.  GlinisteT  [i864],^  which  was  observed 
upon  in  Finch  v.  Greal  Western  Railway,^ 
The  result  was  that  the  action  fidled, 
and  must  be  dismissed  with  costs.  The 
mortgagees  were  not  in  any  case  necessary 
or  proper  parties  to  the  action. 

The  plaintiff  appealed. 

Middem^  K.C,^  and  Johnston  Edwards^ 
for  the  appellant. — ^The  right  of  way  has 
been  lost  by  abandonment.  Non-user 
coupled  with  an  indication  of  an  intention 
to  abandon  will  cause  the  extinguishment 
of  an  easement — Reg,  v.  Charley  [i848]  ^ 
fOid'Moare  v.  Rawson  [iS24].^ 

[Vaughan  Williams,  L. J. — I  doubt  if 
a  right  of  way  granted  by  deed  can  ever 
be  lost  by  non-user.] 

It  can  if  there  is  also  an  intention  to 
abandon.  Such  intention  was  shewn  in 
this  case.  The  right  of  user  claimed  here 
is  excessive.    The  grant  of  a  right  of  way 

(1)  5  Ex.  D.  254. 

(2)  33  L.  J.  C.P.  185;  16  0.  B.  (N.8.)  81. 

(3)  12  Q.B.  516. 

(4)  3  L.  .7.  (o.S.)  K.B.  32 ;  3  B.  t  C.  382. 
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to  a  dose  will  not  justify  its  user  to  a 
place  beyond — LavOan  v.  Wood  [i696],* 
Meaning  v.  Burnet  [1852],®  Aekroyd  v. 
Smith  [l85o]/  Wimbledon  and  Putnep 
Commone  Conservators  v.  Dixon  [1875],* 
Williams  v.  Jamea  [i867],»  and  SkuU  v. 
GleniOer?  The  case  of  Finch  v.  Grtat 
Weetem  RaUway^^  on  which  Swinfen 
Eady,  J.,  relied,  is  distinguishable,  as  the 
Court  there  held  that  the  railway  com- 
pany were  in  fact  using  the  way  for  the 
bona  fide  purposes  of  the  dominant  tene- 
ment alone.  If  the  defendant  has  now 
no  access  to  the  white  land  except  over 
the  pink,  the  difficulty  is  of  his  own 
creation.  If  the  way  is  not  to  be  treated 
as  abandoned,  in  any  case  the  plaintiff  is 
entitled  to  an  injunction  to  restrain  this 
excessive  user  for  the  purposes  of  the 
white  land  and  so  much  of  the  building 
as  is  erected  thereon. 

Evey  K.G,y  and  MarteUi^  for  the  respon- 
dent Greorge  Robert  Murrell. — A  right  of 
wi^  created  by  express  grant  and  not  by 
mere  prescription  is  not  to  be  measured 
by  the  user  at  the  time  of  the  grant.  It 
all  depends  on  the  construction  of  the 
grant,  to  every  word  of  which  a  meaning 
is  to  be  attached— ^omerM^  v.  OretU 
Weefern  Railway  [l882],»0jtw'Fry,  J.  The 
word  **  egress  "  in  this  grant  is  not  synony- 
mous wiUi ''  regress,"  and  means  that  the 
grantee  can  pass  from  the  dominant 
tenement  to  adjoining  land  of  his  own. 
The  law  stated  by  Powell,  J.,  in  Lawton 
V.  Wood  ^  is  qualified  by  Lord  Raymond's 
note.  The  question  is  one  of  fact :  qiLO 
ammo  did  the  grantee  use  the  way? — Skull 
V.  Glenieter.^  A  substantial  part  of  the 
building  is  on  the  pink  land,  the  dominant 
tenement ;  and  having  regard  to  the  nature 
of  this  building  nothing  could  be  done  on 
the  white  land  which  cannot  be  regarded 
as  incidental  to  the  due  occupation  and 
enjoyment  of  the  pink  land.  The  pre- 
mises are  now  so  altered  that  the  white 
land  can  only  be  used  as  an  adjunct  to 
the  pink.  The  case  of  Finch  v.  Great 
Weetem  Railway  ^  is  a  stronger  one  than 

(6)  1  Ld.  Raym.  75. 

(6)  23  L.  J.  Ex.  79 ;  8  Ex.  187. 

(7)  19  L.  J.  C.P.  315 ;  10  0.  B.  164. 

(8)  46  L.  J.  Ch.  363 ;  1  Ch.  D.  362. 

(9)  36  L.  J.  C.P.  256  j  L.  R.  2  C.P.  677. 
(10)  46  L.  T.  883. 


the  present,  and  shews  that  the  judgment 
of  Swinfen  Eady,  J.,  was  right  on  his 
finding  of  fact — namely,  that  the  de- 
fendants are  not  using  the  way  colour- 
ably  for  the  purposes  of  the  white  land, 
but  bona  fide  for  the  purposes  of  the  pink. 
There  is  no  ground  for  the  suggestion 
that  the  way  has  been  abandoned. 
Micklem^  K.Cf  replied. 

Vaughan  Williams,  L.J. — I  will  state 
the  facts  as  shortly  as  possible.  It 
appears  that  there  being  a  sale  by  a  rail- 
way company  of  certain  superfluous  lands, 
the  plaintiff  claims  under  a  conveyance  of 
a  piece  of  the  lands  sold  subject  to  an 
easement  which  was  imposed  in  favour  of 
another  piece  of  the  lands  (which  I  will 
call  the  pink  land),  and  the  defendant  is 
the  person  who  claims  under  the  convey- 
ance of  the  pink  land,  in  favour  of  which 
a  right  of  way  was  granted  at  the  time  of 
these  two  conveyances  over  the  piece  of 
land  purchased  by  the  predecessors  in 
title  of  the  plaintiff.  The  defendant  is 
also  the  owner  of  an  adjoining  piece  of 
land  (which  I  will  call  the  white  land), 
and  that  may  be  divided  into  two  parts. 
One  part  is  used  for  the  purposes  of  a 
public-house,  and  that  has  an  exit  into  a 
public  highway,  Royal  Hill,  and  the  other 
part  of  the  white  land  has  had  buildings 
built  upon  it,  and  at  the  present  moment 
is  completely  severed  from  the  public- 
house  by  reason  of  obstructions  erected 
by  the  defendant  himself.  The  question 
that  is  raised  in  this  case  is  whether 
the  defendant  is  entitled  to  use  the 
right  of  way,  which  admittedly  is  a 
right  of  way  appurtenant  to  the  pink  land, 
for  the  purpose  of  approaching  the  build- 
ings erected  partly  upon  the  part  of  the 
white  land  which  is  not  used  for  the 
purposes  of  the  public-house  and  partly 
upon  the  pink  land  to  which  the  right  of 
way  is  appurtenant.  Mr.  Justice  Swinfen 
Eady  in  his  judgment  deals  with  the 
matter  in  this  way  :  He  does  not  at  all 
lay  it  down  that  if  there  is  a  right  of  way 
appurtenant  to  one  close,  the  owner  of  the 
dominant  tenement  is  entitled  to  use  that 
right  of  way  for  the  purposes  of  access  to 
another  close  which  is  not  part  and 
parcel  of  the  close  to  which  the  right  of 
way  is  appiurtenant.     He  does  not  take  up 
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that  position ;  and,  having  regard  to  the 
authorities,  it  is  qnite  impossible  for  any 
one  to  maintain  that  position.  But  what 
Mr.  Justice  Swinfen  Eady  does  is  to  ask 
himself  the  question  whether  upon  the 
&ctB  of  this  case  the  defendants  are 
using  the  right  of  way  bona  Jide  for  the 
purposes  of  access  to  the  pink  land,  and 
his  conclusion  in  effect  is  that  the  defen- 
dant is  so  using  the  right  of  way  for  the 
purposes  of  access  to  the  pink  land. 

Although  in  form  the  question  may  be 
somewhat  different  from  the  question 
which  was  put  in  the  various  cases  which 
have  been  cited  to  us,  in  substance  it 
seems  to  me  that  the  question  is  identical 
with  the  question  put  in  SkuU  v. 
Glenister  ^  and  in  Williams  v.  James?  I 
will  first  deal  with  the  quastion  put  in 
SkfoU  V.  QUniskr}  The  report  states  the 
following  as  the  question  put  to  the  jury : 
'*  Did  the  defendants  reedly  use  the  way 
with  carts  and  wagons  as  a  way  to 
Wheeler's  land,  or  did  they  really  use  it 
as  a  way  to  the  houses  they  were  build- 
ing %  And  was  the  going  first  to  Wheeler's 
a  mere  colourable  use  )  A^nrnjoer,  It  was 
a  mere  colourable  use."  And  Chief  Justice 
Erie,  in  delivering  judgment,  says,  "The 
question  which  the  learned  Judge  left, 
was,  whether  the  defendants  used  the 
way  as  a  way  to  Wheeler's  land,  or  was 
it  a  mere  colourable  use  of  it  for  the  pur- 
pose of  getting  at  their  own  land  " ;  and 
Mr.  Justice  Williams,  after  referring  to 
the  authorities,  continues :  "  These  autho- 
rities appear  to  establish  the  principle, 
that,  if  the  defendants  here  had  directly 
used  the  road  in  question  as  a  way  over 
the  grantor's  land  through  Wheeler's 
close  to  Glenifiter's,  that  would  have  been 
an  excess  of  the  right.  The  question  was 
whether  they  had  not  substantially  done 
so.  The  jury  must  be  taken  to  have 
found  that  they  had.  Upon  this  part  of 
the  case,  therefore,  I  think  the  direction 
was  substantially  right,  and  the  verdict 
justified  by  the  evidence." 

Now  if  Williams  v.  Jarniss  ^  is  looked  at, 
it  is  a  decision  to  the  same  effect.  Chief 
Justice  BoviU  says:  "It  is  also  clear, 
according  to  the  authorities,  that  where  a 
person  has  a  right  of  way  over  one  piece 
of  land  to  another  piece  of  land,  he  can 
only  use  such  right  in  order  to  reach  the 


latter  place.    He  cannot  use  it  for  the 
purpose  of  going  elsewhere.      In  most 
cases  of  this  sort  the  question  has  been 
whether  there  was  a  bona  fids  or  a  mere 
colourable  use  of  the  right  of  way."    Mr. 
Justice  Willes,  who  deUvered  the  second 
judgment,  says :  "  To  be  a  legitimate  user 
of  the  right  of  way,  it  must  be  used  for  the 
enjoyment  of  the  Nine-acre  field,  and  not 
colourably  for  other  closes.     I  quite  agree 
also  with  the  argument  that  the  right  of 
way  can  only  be  used  for  the  field  in  its 
ordinary  use  as  a  field.    The  right  could 
not  be  used  for  a  manu&ctoiy  built  upon 
the  field.    The  use  must  be  the  reasonable 
use  for  the  purposes  of  the  land  in  the^ 
condition  in  which  it  was  while  the  user 
took  place."     In  that  case  also  the  ques- 
tion put  to  the  jury  was  a  question  as  to 
the  nature  of  the  user,  and  the  jury  found 
that  the  storing  of  the  hay  grown  not  on 
the  field  to  which  the  right  of  way  was 
appurtenant,  but  on  another  field  in  the- 
occupation  of  the  dominant  owner,  was 
done  honestly  and  not  to  get  the  way 
further  on,  and  therefore  there  was  no- 
excess  in  the  user  of  the  way.    Mr.  Justice 
Montague  Smith  said :  "  The  jury  have- 
found  that  there  is  an  immemorial  right 
of  way  over  the  plaintiff^s  land  for  carts, 
carriages,  and  horses,  for  the  more  conve- 
nient use  and  occupation  of  the  Nine  acre- 
field.       Before    the   jury    could    decide 
whether  there  had  been  any  excess  in 
the  user  of  the  right  by  the  defendants 
they  must  have  decided  the  extent  of  the- 
right  of  way.     The  way  here  is  claimed 
for  the  more  convenient  use  of  the  Nine 
acre  field.  The  circumstances  under  which 
the  hay  was  stacked,  and  the  purpose  and 
object  of  the  defendant  in  carrying  it 
away,  are  questions  for  the  jury.     As  I 
read  the  finding  of  the  jury,  the  stacking 
and  the  subsequent  dealing  with  the  hay 
were  in  the  honest  and  reasonable  use  of 
the  Nine  acre  field." 

That  beiug  so,  we  have  to  consider 
here  what  was  in  substance  aud  intention 
the  user  claimed  by  the  defendant  in 
the  present  case.  There  has  been  very 
little  actual  user,  and  we  have  to  deal 
rather  with  what  the  user  threatened  is. 
The  question  of  the  user  is  a  question  of 
fact;  but  if  we  come  to  a  conclusion 
different  from  that  at  which  Mr.  Justice 
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Swinfen  Eady  arrived,  it  will  not  be  on 
a  question  of  fact  such  as  those  questions 
of  &ct  on  which  the  Court  of  Appeal  very 
unwillingly  and  reluctantly  comes  to  a 
different  conclusion  from  that  taken  in 
the  Court  below ;  because  here  the  ques- 
tion of  &ct  does  not  depend  oh  any  con- 
flict of  evidence,  but  is  a  question  of  the 
proper  inference  to  be  drawn  from  the 
&c^y  which  are  not  in  dispute.  Under 
these  circumstances  we  are  bound  to  deal 
with  the  matter  according  to  our  own 
view  of  the  proper  inference  to  be 
drawn  from  the  facts.  !Now  what  are 
the  &cts  here?  The  defendant  or  his 
predecessor,  being  the  owner  of  the  white 
land  divided  into  two  parts,  wished 
to  use  the  part  of  the  white  land  lying 
in  the  rear  of  the  public-house,  so 
as  to  improve  the  public-house,  and 
built  certain  large  buildings,  an  assembly 
hall  and  oflices,  and  bilhard-room,  and  he 
proposed  to  use  these  buildings  in  connec- 
tion with  the  public-house.  That  was  the 
way  in  which  those  buildings  came  into 
existence.  Now  the  new  building  so 
built,  although  built  to  a  considerable 
extent  on  the  white  land,  was  also  built 
partly  on  the  pink  land.  I  also  think 
that  the  new  building  must  properly  be 
regarded  not  as  several  buildings,  but  as 
one  building  consisting  of  separate  parts, 
and  as  built  for  the  purpose  of  being  dealt 
with  for  the  use  of  the  public-house,  and 
the  original  intention  of  the  defendant 
or  his  {Nredecessor  was  to  use  the  right  of 
way  for  the  purpose  of  giving  access  to 
the  assembly-hall  and  bilhard-room  as  part 
and  parcel  of  the  public-house.  That  was 
the  original  intention.  The  buildings  were 
intended  as  adjuncts  to  the  public-house, 
and  the  intention  was  to  use  the  right  of 
way  as  an  access  to  these  buildings.  The 
magistrates  did  not  like  the  pubUc-house 
to  have  a  back  way  situated  as  this  one 
was,  but  in  1891  they  granted  or  renewed 
the  licence  subject  to  the  condition  that 
the  defendant  or  his  predecessor  closed  the 
back  entrance,  and  he  did  so. 

Now  I  asked  counsel  for  the  respon- 
dent whether  they  contended  that,  so  long 
as  these  buildings  partly  on  the  white 
land  and  partly  on  the  pmk  were  used  as 
pert  of  the  public-house,  they  could  have 
claimed  to  use  this  right  of  way  as  an 
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access  thereto  without  being  guilty  of 
excess,  and  they  admitted  that  they  could 
not.  Well,  lately  the  defendant  deter- 
mined to  sever  these  buildings  from  the 
public-house,  and  he  proposes  to  use  them 
as  a  £Bustory  and  warehouse,  and  he  says 
he  has  a  right  of  access  to  this  fistctory  and 
warehouse  by  the  nght  of  way.  The 
question  which  we  have  to  ask  our- 
selves is  this :  Would  such  a  user  under 
these  circumstances  be  for  the  purpose  of 
obtaining  access  to  the  building  on  the 
pink  land,  or  would  it  be  a  user  for  the- 
purpose  of  obtaining  access  to  the  white 
land  ?  In  my  judgment,  in  a  case  of  this 
sort  we  must  look  to  all  the  circumstances 
of  the  case  and  see  what  the  intention  of 
the  defendant  is  with  regard  to  the 
threatened  user.  Now  it  seems  to  me 
that  the  way  in  which  the  matter  must 
have  presented  itself  to  the  de£dndant  is 
this :  He  makes  up  his  mind  that  he  will 
cut  off  from  the  public-house  by  physical- 
obstruction  these  buildings  standing  partly 
on  the  white  land  and  partly  on  the  pink. 
The  moment  he  did  that,  the  access  to  the 
white  land  from  Royal  Hill  was  cut  off, 
and  no  access  existed  to  the  white  land 
except  that  by  the  right  of  way.  The 
defendant  intended  under  these  circum- 
stances to  get  his  means  of  approach  to 
the  white  land,  and  so  much  of  these 
buildings  as  is  erected  on  the  white  land, 
by  the  user  of  this  right  of  way  for  the 
purpose.  Prima  faoie  that  cannot  be^ 
denied.  It  is  what  he  was  driven  to  do ;. 
for  when  he  shut  off  so^much  of  access  as 
existed  from  the  pubUc-house,  he  was 
necessarily  driven  to  And  some  other 
approach.  But  he  says,  although  that 
is  so,  it  is  justified  under  the  user  of  the 
right  of  way  as  appurtenant  to  the  pink 
land,  because  what  he  is  really  doing  is 
getting  access  to  the  pink  land,  and  it  is 
a  reasonable  user  of  the  pink  land  to 
build  on  it  this  part  of  the  building :  and 
that  being  so,  he  is  not  the  less  using  the 
right  of  way  for  the  purpose  of  access  to 
the  pink  land  because  he  is  in  a  position 
to  walk  into  the  rest  of  the  building  ^ich 
is  built  on  the  white  land;  in  other 
words,  the  proposed  user  is  really  access 
to  the  pink  land,  and  the  access  to  the 
white  kmd  is  a  mere  subsidiary  user,  and 
the  principal  user  is  for  access  to  the  pink 
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land.  I  cannot  agree.  I  think  if  we 
look  at  the  whole  higtory  of  this  case, 
including  the  cutting  off  of  all  access  to 
the  white  land  except  by  this  right  of 
way,  it  is  impossible  to  say  that  the  defen- 
dant is  not  using  this  right  of  way  for 
the  purpose  of  access  to  land  to  which  the 
right  of  way  is  not  appurtenant.  That  is 
the  view  which  I  take  of  it.  Of  course, 
it  was  open  to  the  defendant,  if  he  chose, 
to  cat  off  the  white  land  on  which  the 
buildings  were  from  the  public-house,  and 
dose  the  access  from  Eoyal  Hill,  but  it 
seems  to  me  that  when  he  did  so  he  was 
deliberately  contemplating  that  he  would 
be  able  to  do  so  by  reason  of  the  access  to 
the  white  land  through  the  pink.  I 
cannot  help  thinking  that  there  not  only 
may  be,  but  that  there  must  be,  many 
things  to  be  done  in  respect  of  the  build- 
ings on  the  white  land  which  cannot  be 
said  to  be  mere  adjuncts  to  the  honest 
user  of  the  right  of  way  for  the  purposes 
of  the  pink  land.  To  begin  with,  the 
first  thing  he  was  doing  before  the  com- 
pletion of  the  building  was  to  use  the 
nght  of  way  for  the  purpose  of  carrying 
materials  on  to  the  white  land  so  as  to 
erect  that  part  of  the  building,  and  I 
cannot  doubt  that  as  time  goes  on  he  will 
probably  use  this  right  of  way  for  the 
purpose  of  doing  repairs  on  the  white 
land;  and  under  theseicircumstances  it 
seems  to  me  that,  notwithstanding  the 
&ct  that  the  buildings  on  the  white  and 
on  the  pink  lands  are  intended  to  be  used 
jointly  for  one  purpose,  yet  that  con- 
sideration does  not  exclude  the  inference 
that  the  user  of  the  way  is  for  the  pur- 
pose of  giving  access  to  land  to  which  the 
right  of  way  is  not  appurtenant. 

The  reason  of  it  is  that  a  right  of  way 
of  this  sort  restricts  the  owner  of  the 
dominant  tenement  to  the  legitimate  user 
of  his  right ;  and  the  Court  will  not  allow 
that  which  is  in  its  nature  a  burthen 
on  the  owner  of  the  servient  tenement  to 
be  increased  without  his  consent  and 
beyond  the  terms  of  the  grant.  I  do 
not  know  that  it  makes  any  difference 
whether  the  right  of  way  arises  by 
prescription  or  grant.  The  burthen  im- 
posed on  the  servient  tenement  must  not 
be  increased  by  allowing  the  owner  of  the 
dominant  tenement  to  make  a  use  of  the 


way  in  excess  of  the  grant.  There  can  be 
no  doubt  in  the  present  case  that,  if  this 
building  is  usedjas  a  factory,  a  heavy  and 
frequent  traffic  will  arise  which  has  not 
arisen  before.  This  particular  burthen 
could  not  have  arisen  without  the  user  of 
the  white  land  as  well  as  of  the  pink.  It 
is  not  a  mere  case  of  user  of  the  pink 
land,  with  some  usual  offices  on  the  white 
land  connected  with  the  buildings  on  the 
pink  land.  The  whole  object  of  this 
scheme  is  to  include  the  profitable  user  of 
the  white  land  as  well  as  of  the  pink,  and 
I  think  the  access  is  to  be  used  for  the 
very  purpose  of  enabling  the  white  land 
to  be  used  profitably  as  well  as  the  pink, 
and  I  think  we  ought  under  these  cir- 
cumstances to  restrain  this  user. 

At  present  all  we  shall  do  is  to  make 
a  declaration  that  the  defendant  is  not 
entitled  to  use  the  land  of  the  plain- 
tiff as  a  passage  or  way  to  or  from  the 
piece  of  land  in  the  rear  of  the  public- 
house,  with  liberty  to  apply.  The  appel- 
lant is  entitled  to  his  costs  of  the  appeal 
and  lus  costs  in  the  Court  below,  except  so 
&LT  as  they  were  increased  by  his  claim  for 
abandonment,  which  excepted  costs  must 
be  paid  by  the  appellant. 

RoMBR,  L.J.^I  agree  in  thinking  that 
Mr.  Justice  Swinfen  £ady  came  to  a  right 
conclusion  on  the  question  of  abandon- 
ment, but  I  come  to  the  conclusion  that 
what  the  defendant  has  done  and  claims 
the  right  to  do  is  not  justifiable.  The 
law  really  is  not  in  dispute.  If  a  right 
of  way  be  granted  for  the  enjoyment  of 
Close  A,  the  grantee,  because  he  owns  or 
acquires  Close  B,  cannot  use  the  way  in  sub- 
stance for  passing  over  Close  A  to  Close  B. 
This  proposition  of  law  is  admitted. 
The  question  is  whether  what  the  de- 
fendant does  or  claims  the  right  to  do 
comes  within  the  proposition  I  have 
stated.  In  my  opinion  it  does.  I  think 
that  it  is  impossible  to  say  that  this  large 
building  is  to  be  regarded  as  if  wholly 
erected  on  the  land  coloured  pink,  nor 
can  it  be  said  that  every  user  of  the  way 
for  the  purposes  of  the  land  coloured  white 
is  one  for  the  proper  enjoyment  of  the 
land  coloured  pink.  I  will  take  one  in- 
stance. The  defendant  has  used,  and  claims 
a  right  to  use,  this  right  of  way  for  the 
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purpose  of  carrying  boildiDg  materials  for 
the  part  of  his  buildings  on  the  land 
coloured  white.  That,  to  my  mind,  is  a 
user  of  the  right  of  way  for  passage  over 
the  land  coloured  pink  for  the  enjoyment 
of  this  land  coloured  white.  It  is  im- 
possible to  say  that  by  reason  of  one  build- 
ing being  on  both  lands  the  defendant  has 
made  the  right  of  way  which  was  granted 
for  the  enjoyment  of  the  one  a  right  of 
way  for  the  enjoyment  of  both,  and  that 
is  what  the  defendant  is  really  doing. 
That  would  substantially  enlarge  the 
grant  of  the  right  of  way.  The  servient 
tenement  is  not  obliged  to  submit  to  the 
carrying  of  building  materials  for  the 
purpose  I  have  indicated  ;  and  other  in- 
stances might  easily  be  given  which  would 
result  in  using  the  right  of  way  for  pur- 
poses of  the  land  coloured  white,  and  not 
for  the  true  and  proper  enjoyment  of  the 
land  to  which  the  way  was  appurtenant. 

As  to  Fmch  v.  Great   Western  Bail- 
ioai/j^    that    no     doubt    is    a    case    of 
considerable    difficulty  —  cue    which    is 
upon    the    border-line.      I  gather   that 
the   Judges   in  that   case  came  to  the 
conclusion  that  what  the  railway  com- 
pany was  doing  was  in  substance  for  the 
due  enjoyment  of   the  dominant   land. 
They  were  using  the  dominant  land  for 
the  purpose  of  penning  cattle,  and  no 
doubt  the  cattle  were  intended  ultimately 
to  be  sent  all  over  the  railway  system ;  but 
the  ground  of  the  decision  was  that  the 
railway  company  was  entitled  to  use  the 
dominant  land  for  the  purpose  of  a  cattle- 
pen,  just  as  they  might  have  erected  a 
slaughter-house  upon  it.    To  my  mind, 
that  case  only  turned  on  the  question  of 
&ot — ^whether  what  the  railway  company 
did  was  for  the  enjoyment  of  the  dominant 
tenement  in  accordance  with  the  right  of 
way  granted.    Similarly,  in  the  present 
case  the  defendant  might  have  erected  a 
building  on  the  land  coloured  pink  and 
used  it  for  a  contractor's  business,  and  made 
use  of  the  right  of  way  for  that  purpose  ; 
but  what  he  is  really  doing  here  is,  under 
guise  of  the  enjoyment  of  the  dominant 
tenement,  to  try  and  make  the  right  of 
way  become  a  right  of  way  for  the  enjoy- 
ment of  both  lands,  the  pink  and  the 
white,  and  using  the  land  coloured  pink 
as  a  mere  continuation  of  the  right  of 


passage  from  the  pink  to  the  white.  That 
is  not  what  is  justified  by  the  grant,  and 
the  plaintiff  is  entitled  to  say  it  is  in 
excess  of  the  grant,  and  a  declaration  in 
his  favour  ought  to  be  made  accordingly. 

Cozens-Habdy,  L.  J. — I  am  of  the  same 
opinion .  It  is  clear  to  my  mind  that  there 
has  been  no  abandonment  or  extinction  of 
the  right  of  way.  What  is  the  right  of 
wayl  It  is  a  right  of  way  for  all  pur- 
poses— ^that  is,  for  all  purposes  with  refer- 
ence to  the  dominant  tenement.  The 
question  is  whether  the  defendant  has  not 
attempted,'andis  not  attempting,  toenlarge 
the  area  of  the  dominant  tenement.  The 
land  coloured  white  is  entirely  landlocked 
by  the  acts  of  the  defendant.  The  only 
access  is  by  the  passage  over  the  land 
coloured  pink ;  and  it  is,  in  my  judgment, 
impossible  to  use  the  right  of  way  so  as 
to  enlarge  the  dominant  tenement  in  that 
manner. 

Appeal  aUawed.. 

Solicitors — Edmn  Shalless,  for  appellant ; 
Pothecaiy  &  Co.,  for  respondent. 

[Reported  hy  A.  Cordvry^  E$q.y 
Barritter-at'Law, 


a^Tx^r,™,,  i?A«^    T  r  Thompson's  Settlb- 
SwiNPin.^  Eady,  J.  \  ^^  ^^^^  j^  ^^ . 


1904. 
Nov.  19,  30. 


( 


Thompson  r. 
Alvxandeb. 


Trusteea — SMememt — Power  to  Appoint 
New  Trustees — AppotTitment  of  Limited 
Company  as  Joint  Trustee — Validity — 
Bodies  Corporate  {Joint  Tenancy)  Aot^ 
1899(62cfc63  Vict.  c.  20). 

A  limited  company  may  he  a  tru^eCy 
and  mtky  held  trust  property  in  Joint 
tenancy  uM^  a  nahiral  person  as  co- 
trustee. 

Where  a  settlement  contains  a  power 
for  the  c^ppointment  of  a  n>ew  trustee,  the 
donee  of  ^  power  is  entitled  to  appoint 
a  limited  company  as  such  trustee  jointly 
with  a  continuing  trustee,  in  the  ahsence  of 
indicaitions  in  the  settlement  of  a  conlrary 
intention.  /-^  r 
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.  Originating  summons. 

By  an  indenture  of  settlement  dated 
December  5,  1866,  and  executed  on  the 
marriage  of  Arthur  Kelly  Thompson  and 
Mary  Elizabeth  Alexander,  it  was  pro- 
vided {irUer  aUa)  that  if  Samuel  Thomp- 
son and  George  Caledon  Alexander,  the 
trustees  thereby  constituted,  or  either  of 
them,  or  any  trustee  or  trustees  ap- 
pointed as  thereinafter  provided,  should 
(inter  alia)  die,  in  any  such  case  it  should 
be  lawful  for  the  said  Arthur  Kelly 
Thompson  and  the  said  Mary  Elizabeth 
Alexander,  or  the  survivor  of  them,  to 
appoint  a  '*  new  trustee,''  or  new  trustees, 
in  the  place  of  the  trustee  or  trustees 
so  dying ;  and  upon  every  or  any  such 
appointment  the  number  of  trustees 
might  be  augmented,  or  reduced  (but  so 
that  in  no  case  should  the  number  be  less 
than  two) ;  and  upon  every  such  appoint- 
ment the  trust  property  should  (if  and 
so  far  as  the  nature  of  the  property  and 
other  circumstances  should  require  or 
admit)  be  transferred,  so  that  the  same 
might  be  vested  in  the  trustees  or  trustee 
for  the  time  being. 

Samuel  Thompson,  one  of  the  two 
trustees,  died  on  April  12,  1904. 

Mr.  and  Mrs.  A.  K.  Thompson  were 
now  anxious  to  appoint  the  Ocean  Acci- 
dent and  Guarantee  Corporation  (a  com- 
pany limited  by  shares)  as  co-trustee, 
jointly  with  George  Caledon  Alexander, 
of  the  settlement  of  December  5,  1866, 
in  place  of  the  deceased  trustee. 

The  present  summons  was  accordingly 
issued  by  them  on  October  26,  1904, 
asking  whether  it  was  lawful  for  Mr.  and 
Mrs.  Thompson,  on  the  true  construction 
of  the  above  proviso,  to  appoint  the 
Ocean  Accident  and  Guarantee  Corpora- 
tion, or  any  other  corporation,  to  act  as 
such  co-trustee. 


George  Lawrence,  for  the  summons. — 
The  corporation  can  be  validly  appointed 
under  the  proviso  contained  in  the  settle- 
ment. Formerly  this  was  impossible, 
inasmuch  as  a  corporation  and  a  natural 
person  could  not  hold  property  as  joint 
tenants,  but  only  as  tenants  in  common — 
Law  Guarantee  and  Trust  Society  v.  Baiik 
of  England  [i89o].^  This  difficulty,  how- 
(1)  24  Q.B.  D.  406. 


ever,  has  since  been  removed — ^first,  by 
section  6  of  the  National  Debt  (Stock- 
holders' ReUef)  Act,  1892  (55  t  56  Vict, 
c.  39),  and  secondly,  by  the  Bodies  Cor- 
porate (Joint  Tenancy)  Act,  1899  (62  k  63 
Vict.  c.  20).  It  is  true  that  in  Brogden, 
In  re ;  Billing  v.  Brogden  [isss],*  Nortii,  J., 
expressed  an  opinion  that  he  had  no 
power  to  appoint  a  limited  company  as 
trustee.  That  diotum,  however,  ousht 
not  to  be  heeded  now  that  the  law  has 
been  altered  in  the  manner  indicated. 

'In  case,  however,  it  be  held  that  the 
husband  and  wife  are  not  entitled  to 
appoint  this  corporation  under  the  power 
of  appointment  in  the  settlement,  it  is 
still  open  for  the  surviving  trustee 
to  appoint  the  corporation  under  the 
statutory  power  conferred  by  section  10 
of  the  Trustee  Act,  1893  (56  <&  57  Vict, 
c.  53),  since  there  is  clearly  no  ''con- 
trary intention  "  expressed  in  the  settle- 
ment in  accordance  with  the  provisions 
of  sub-section  5 —  Wheeler  and  De 
Rockow'g  Settlement  Trusts,  In  re  [i895].^ 
Section  10,  it  is  true,  provides  in  its 
terms  only  for  the  appointment  of  a 
"  person  "  or  "  persons  "  ;  but  "  person  " 
there  includes  a  limited  company  by 
virtue  of  section  19  of  the  Interpreta- 
tion Act,  1889  (52  &  53  Vict.  c.  63). 

W,  E,  HoUamiSy  for  the  defendants,  the 
surviving  trustee  and  a  child  of  the 
marriage,  adopted  the  same  arguments. 

Cur,  adv.  vuU, 


Nov.  30.  — SwiNFEN  Eady,  J.  — The 
question  raised  by  this  summons  is 
whether,  in  the  events  which  have  hap- 
pened, the  plaintifi&  may  lawfully  appoint 
the  Ocean  Accident  and  Guarantee  Cor- 
poration, Lim.,  to  be  a  trustee  of  the 
settlement.  Undoubtedly  corporations 
may  be  trustees.  In  AttrGsn,  v.  Lander- 
field  [1743],^  where  a  testator  had  devised 
real  estate  to  St.  Bartholomew's  Hospital, 
the  Attorney-General  ai^ued  that,  as 
corporations  could  not  be  seised  to  a  use 
at  law,  no  more  could  they  be  trustees, 
but  should  have  the  lands  to  their  own 
use,  divested  and  freed  from  the  trust ; 
but  the   report    states    that    the  Lord 

(2)  23  L.  J.  N.C.  147 ;  W.  N.  (1888),  238.    e 

(3)  65  L.  J.  Ch.  219 ;  [1896]  1  Ch.  316. 

(4)  9  Mod.  286. 
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Chanoeilor  (Lord  Hardwioke)  would  not 
let  Mm  go  on,  nothing  being  dearer  than 
thtit  corporations  might  be  trustees.  And 
that  the  Court  of  Ohanoery  (now  the 
Chancery  Division)  wOl  enforce  and  exe- 
cute the  trusts  on  which  corporations 
hold  property,  whether  lay  or  code- 
fidastical,  was  established  by  AU.-Oen.  v. 
SL  John's  Hoipikd,  Bedford  [l865J.^ 
Until  recently  there  was  a  difficulty  in 
•a  natural  person  being  a  trustee  jointly 
with  a  corporation,  as  a  corporation  and 
a  natuitd  person  could  not  hold  property 
as  joint  tenants,  but  only  as  tenants  in 
<x>mmon  —  Coke  upon  Littleton^  190a  ; 
WilUams'e Saunders  ClS1l)yYoi  2,  p.  716, 
Note  1  ;  and  Law  Chiarantse  and  Trust 
Society  v.  Bank  of  England.^  The  law 
in  this  respect  has,  however,  been  altered 
by  the  Bodies  Corporate  (Joint  Tenancy) 
Act,  1899,  which  provides  that  a  body 
corporate  shall  be  capable  of  acquiring 
and  holding  any  real  or  personal  pro- 
perty in  joint  tenancy  in  the  same 
manner  as  if  it  were  an  individual ;  and 
where  a  body  corporate  and  an  indi- 
vidual, or  two  or  more  bodies  corporate, 
become  entitled  to  any  such  property 
under  circumstances,  or  by  virtue  of  any 
instrument,  which  would,  if  the  body  cor- 
porate had  been  an  individual,  have  created 
a  joint  tenancy,  they  shall  be  entitled 
to  the  property  as  joint  tenants.  This 
provision  is  much  more  comprehensive 
than  that  contained  in  section  6  of  the 
National  Debt  (Stockholders'  Belief)  Act, 
1892,  which  provides  that  stock  may  be 
trani^erred  to,  and  held  in  the  names  of, 
an  individual  and  a  body  corporate,  or  of 
two  or  more  bodies  corporate,  and  that 
any  such  holding  shall,  in  its  relation  to 
the  bank,  be  deemed  a  joint  tenancy. 
Under  the  Act  of  1899  a  joint  tenancy  is 
actuaUy  created,  and  the  incidents  of  a 
joint  tenancy  will  follow  as  far  as  may 
be.  A  limited  liability  company  may  be 
wound  up  and  dissolved,  but  the  Act  of 
1899  provides  that  where  a  body  cor- 
porate is  joint  tenant  of  any  property, 
then,  on  its  dissolution,  the  property 
shall  devolve  on  the  other  joint  tenant. 
The  plaintiffs'  settlement  contemplates 
that  the  trustees  of  it  shall  be  able  to 

(5)  34  L.  J.  Cb.  441,  450;  2  De  G.  J.  k  S. 
621,  635. 


take  and  hold  lands,  and  this  a  limited 
company  can  do,  without  licence  in  mort- 
main, under  section  18  of  the  Companies 
Act,  1862.  For  these  reasons  I  am  of 
Ojpinion  that  there  is  not  any  legal  objec- 
tion to  the  plaintiffs  appointing  tiie  Ocean 
Accident  and  Guarantee  Corporation, 
Lim.,  to  be  a  trustee  of  their  marriage 
settlement  jointly  with  the  continuing 
trustee. 


Solicitors— Hollams»  Sons,  Coward  & 
Hawksley,  for  all  pe^es. 

[Reported  by  Joseph  JE.  Morris^  Esg., 
Barritter'tU'Law, 


Warrington,  J. 

1904. 

Nov.  18 


I 


Trenchard,  In  re  ; 

Trenohard  V, 

Trbnchard. 


WiU — Construction — Annuity  —  Cha/rge 
on  Certain  Freehold  Lcmd — iVb  Specific 
Devise  of  the  Land — Mixed  Residue — 
Rentcharge  or  Legacy — Estais  Duty — 
Finance  Act,  1894  (57  d:  58  VicU  c.  30), 
S8,  9  and  14. 

Whether  a  gift  of  an  annuity  followed 
by  a  direction  that  it  is  to  be  a  charge  on 
certain  land  makes  it  a  charge  on  that  land 
only^  and  renders  the  personalty  not  liable^ 
d&pinds  upon  whether,  according  to  the 
true  construction  of  the  instrument  vnques- 
Hon,  that  is  the  result.  Where  there  is  a 
simple  gift  of  a  legaoy  or  annuity  with  a 
mere  charge  upon  real  estate,  the  personal 
estate  is  not  only  not  exonerated,  btU  re- 
mains primarily  liable. 

A  testator  by  his  wiU  gave  his  wife,  so 
long  as  she  should  remain  his  widow,  cm 
cmmdty  of  500Z.,  and  declared  that  the 
saime  should  be  a  first  charge  on  certain 
freehold  land  at  Greenwich  not  specifically 
deoised  by  the  testator,  and  afier  giving 
certain  legacies  devised  and  bequeathed  dl 
his  real  and  personal  estate  not  otherwise 
dispossd  of  to  trustees  upon  trust  for  sale 
and  conversion  and  out  of  the  proceeds  to 
pay  his  funeral  and  tsstmnentary  expenses 
and  debts  and  legacies,  and  to  stand 
possessed  of  the  residue  upon  certain  trusts : 
— Held,  on  the  construMon  ofAf  wiU, 
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thai  the  cmnuity  vxu  not  a  renteharge,  hut 
a  m&re  personal  legacy  payable  Uke  tie  other 
legaeiee  oiU  of  the  misced  residue  of  real 
and  personal  estate,  hut  with  a  special 
charge  if  ^lecessovry  on  the  land  at  Green- 
wieh,  and  that  consequently  the  estate  duty 
was  payable  out  of  such  residue  as  a  testa- 
mentary expense. 

Lomaz  v.  Lomaz  (19  L.  J.  Ch.  137 ; 
12  Beav.  285),  Shipperdson  v.  Tower 
(1  Y.  &  C.  C.C.  441),  Patching  v.  Barnett 
(51  L.  J.  Ch.  74),  Buckley  v.  Buckley 
(19  L.  R.  It.  544),  and  Waring, /n  re ; 
Greer  v.  Waring  ([1896]  1  Ir.  R.  427), 
coTuidered. 

Statement  of  law  in  Theobald  on  Wills 
(5th  ed.),  p.  442,  modified. 

By  his  will  dated  November  20, 1897, 
Edward  Penny  Trenchard  appointed 
certain  persons  executors  and  trustees, 
and  gave  certain  legacies  to  his  wife.  The 
will  then  proceeded  (clause  5) : ''  I  give  unto 
my  said  wife  so  long  as  she  shall  remain 
my  widow  an  annuity  of  500?.  payable  by 
equal  quarterly  instalments  the  first  at. 
the  expiration  of  three  calendar  months 
after  my  decease  and  I  declare  that  the 
said  annuity  shall  be  a  first  charge  on  all 
my  freehold  properties  situate  at  Green- 
wich in  the  county  of  Kent."  Certain 
other  legacies  were  then  given. 

The  only  other  material  clause  (clause  7) 
was  as  follows :  *^  I  devise  and  bequeath 
all  my  real  and  personal  estate  not  hereby 
otherwise  disposed  of  unto  my  trustees 
Upon  trust  subject  nevertheless  to  the 
powers  and  directions  hereinafter  con- 
tained to  sell  call  in  and  convert  into 
money  the  same  or  such  part  thereof  as 
shall  not  consist  of  money  and  with  and 
out  of  the  moneys  produced  by  such  sale 
calling  in  and  conversion  and  with  and 
out  of  my  ready  money  to  pay  my  funeral 
and  testamentary  expenses  and  debts  and 
the  legacies  bequeathed  by  this  my  will 
or  any  codicil  thereto  and  to  stand  pos- 
sessed of  the  said  residuary  trust  moneys 
and  the  investments  for  the  time  being 
representing  the  same  (hereinafter  called 
'  my  residuary  estate ')  upon  and  subject 
to  the  trusts  powers  directions  and  con- 
ditions hereinafter  contained."  There 
was  no  specific  devise  by  the  testator  of 
the  firaehold  properties  at  Greenwich. 


The  testator  died  on  April  3, 1899. 

This  originating  summons  was  taken 
out  by  his  widow  for  the  determination 
by  the  Court  of  the  question  whether  the 
estate  duty  payable  on  the  testator's  death 
ought  to  have  been  provided  for  out  of 
the  proceeds  of  the  sale  and  conversion  of 
the  residuary  real  and  personal  estate,  or 
whether  any  and  what  proportion  thereof 
or  the  interest  thereon  ought  to  be  borne 
by  the  plaintiff  or  chaj^ged  upon  the 
annuity  of  500/.  bequeathed  to  her  by 
the  will. 

Rotcden,  E,C,,  and  J.  Bradford^  for  the 
plaintiff. — By  the  will  in  the  present  case 
a  mixed  fund  of  real  and  personal  pro- 
perty has  been  created,  out  of  which  the 
testamentary  expenses  are  to  be  paid. 
The  estate  duty  payable  on  the  annuity 
given  to  the  widow  is  included  in  those 
expenses,  unless  it  should  be  held  that 
the  annuity  is  a  specific  devise  of  part  of 
the  realty  at  Greenwich — JoUey^  In  re ; 
Neal  V.  Jddey  [i90i].^  It  is,  however, 
merely  an  ordinary  personal  annuity,  and 
consequently  it  bears  no  part  of  the  estate 
duty,  which  is  a  testamentary  expense — 
CUHnow,  In  re;  Yeo  v.  CUmoiw  [iQOoV 
Treaaure,  In  re;  Wild  v,  Stanham  [l900j,^ 
and  FeamsideSy  In  re;  Baines  v.  Chad- 
wick  [1902].^  Even  since  the  passing  of 
the  Land  Transfer  Act,  1897,  estate  duty 
on  realty  does  not  come  within  ''testa- 
mentary expenses  " — Sharman^  In  re  ; 
Wright  v.  Sharman  [1901].*  The  person- 
alty is  not  exonerated.  Generally  speak- 
ing, legacies  include  annuities.  A  ^ft  of 
an  annuity  with  a  mere  charge  on  land  is 
not  speci&c^Theobald  on  Wills  (5th  ed.), 
p.  129.  The  fact  of  the  charge  does  not 
alter  the  character  of  the  annuity — Paget 
V.  Huish  [1863].®  The  annuity  in  ques- 
tion is  not  a  specific  legacy — Davies  v. 
Ashford  [l845].7 

The  testator  could  hardly  have  intended 
that  this  annuity  should  be  a  renteharge, 
for  if  it  was,  and  he  had  disposed  of  the 


(1)  17  Times  L.  R.  244. 

(2)  69L.J.  Ch.622;  " 

(3)  69  L.  " 

(4)  72  L. 
(6)  70  L. 


Ch.  182. 

2  Ch.  648. 

Ch.  250. 

Ch.  280. 


(6)  82  L.  J.  Ch.  468, 469,;  1  H.  &  M.  663, 667. 

(7)  14  L.  J.  Ch.  478 ;  15  Sim.  42. 
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property  at  Oreenwich  in  his  lifetime,  the 
gift  would  have  fiuled  altogether. 

H.  Terrdl,  K,C,,  and  E.  Glayttm^  for 
the  trosteeB  of  the  will  and  also  for  the 
reddnary  legatees. — ^The  question  here  is 
whether  the  annuity  is  primarily  payable 
out  of  the  real  estate,  and  not  whether 
it  amounts  to  a  q)ecific  devise.  If  it  did 
not  pass  to  the  executors  *'  as  such  "  the 
estate  duty  is  payable  out  of  the  property 
itself  —  Finance  Act,  1894,  s.  9.  The 
annuity  being  primarily  payable  out  of 
the  real  estate  at  Greenwich,  the  personal, 
estate  is  only  liable  if  the  real  estate 
should  prove  to  be  insufficient,  and  in 
that  event  only  is  the  annuity  payable 
out  of  property  which  passes  to  tne  exe- 
cutors as  such.  Being  a  first  charge  on  a 
particular  estate,  it  is  a  legal  rentcharge 
payable  out  of  that  estate — Ramaay  v. 
ThomgoiU  [1849]  * — ^and  the  estate  could 
only  be  sold  subject  to  such  rcintcharge — 
Dairt  on  Vendors  and  Purckasers  (6th  ed.), 
p.  691,  and  2  WhUe  and  Tudar's  Leading 
Gaeea  in  Equity  (7th  ed.),  p.  896. 

A  gift  of  an  annuity  followed  by  a 
direction  that  it  is  to  be  a  charge  on 
certain  land  makes  it  a  charge  on  that 
land  only,  and  the  personalty  is  not  liable 
--Theobaid  on  WiUa  (5th  ed.),  p.  442. 
The  cases  there  cited — Shipperdaon  v. 
Tower  [1842],* Patehing  v.  Bamett  hssi^^ 
Buckley  v.  Buokley  [l887],^^  and  fearing, 
In  re;  Greer  v.  Waring  [l896]" — shew 
that  the  statement  of.  the  law  is  correct. 
Lomax  v.  Lomaae  [i849],'^  also  there 
cited,  admittedly  does  not  touch  the 
point.  It  is  true  that  in  all  the  other 
cases  express  powers  of  distress  and  entry 
were  given  to  the  annuitants.  Although 
no  such  powers  are  expressly  given  in  the 
present  case,  that  makes  no  difference, 
for  those  remedies  are  now  conferred  on 
owners  of  any  annual  sums  charged  on 
land  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  s.  44.  The  annuity 
is  a  rentcharge,  and  did  not  pass  to  the 
executors  *'as  such"  within  section  9, 
sub-section  1  of  the  Finance  Act,  1894, 

(8)  18  L.  J.  Ch.  238 ;  16  Sim.  575. 

(9)  1  Y.  t  0.  O.C.  441. 

(10)  61  L.  J.  Ch.  74.  78. 

(11)  19  L.  B.  Jr.  644. 

(12)  [1896]  1  Ir.  R.  427. 

(13)  19  L.  J.  Ch.  137 ;  12  Beav.  285. 
YoL.  74.— Chanc. 


and  consequently  the  estate  duty  is  not 
a  testamentary  expense,  but  must  be 
home  proportionately  by  the  annuitant — 
Orfordy  In  re;  Garkmight  v.  Due  Dei 
Balzo  [1896],^^  Sharman^  In  re;  Wright 
V.  Shcvrman^^  St.  Albans  {puke)j  In  re; 
Loder  v.  St  Albans  {Duke)  [i90o],^'  and 
Berry  v.  Gaukroger  [i908].** 

Although  the  executors  may  pay  the 
estate  duty  on  the  annuity — Finance  Act, 
1894,  s.  6,  sub-8.  2 — the  annuitant  is 
liable  for  such  duty — section  7,  sub-sec- 
tion 4.  A  rateable  part  of  the  estate  duty 
is  a  first  charge  on  the  annuity — section  9, 
sub-section  1 — and  may  be  recovered  fix>m 
the  annuitant — ^section  14,  sub-section  1. 

The  annuitant  has  only  to  pay  interest 
on  the  estate  duty  aoportioned  in  respect 
of  his  interest — Parker-Jervis,  In  re  ;  Salt 
V.  Locker  [l898].^^ 

If  executors  pay  estate  duty  on  realty, 
they  do  so  as  trustees  and  not  as  exe- 
cutors. Although  here  the  residue  is  a 
mixed  fund,  the  executors  have  a  charge 
on  the  annuity  for  the  estate  duty  pay- 
able in  respect  of  the  same,  the  duty  not 
being  under  the  circumstances  a  testa- 
mentary expense.  JoUey^  In  re,^  is  not 
a  decision  to  the  contrary.  In  this  case 
there  is  an  exoneration  of  the  residuary 
estate — Forrest  v.  PrescoU  [1870]. *• 

Rowdeny  K.G.^  in  reply. — The  state- 
ment of  law  in  Theobodd  on  WiUs^  p.  442, 
is  inconsistent  with  the  statement  at 
p.  129,  and  requires  modification.  It  is 
not  borne  out  by  the  cases  cited  in  sup- 
port of  it  by  the  learned  author,  each  of 
which  turned  upon  the  construction  of  the 
particular  will  under  consideration.  The 
question  as  to  charging  a  proportionate 
part  of  the  estate  dutjr  on  the  realty  does 
not  arise,  because  the  mixed  fund  of  realty 
and  personalty  goes  to  the  same  persons 
—Grayy  In  re  ;  Gray  v.  Gray  [i896j,^*  and 
Ki'ngy  In  re  ;  Trovers  v.  KeUy  [l904].*> 

Warbinqton,  J. — In  this  case  a  question 
is  raised  as  to  the  incidence  of  estate  duty  ; 
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(14)  65L.  J.  Ch.  263; 
(16)  69  L.  J.  Ch.  863 ; 

(16)  72  L.  J.  Ch.  486 ; 

(17)  67L.  J.  Ch.  682; 

(18)  L.  R.  10  Eq.  646, 

(19)  66  L.  J.  Ch.  462  ;y[1896]  1  Ch.  620. 

(20)  73  L.  J.  Ch.  210;7[1904]  1  Ch.  363. 

L 

Digitized  by 


Google 


138 


ORjLBCfSKi  mviaioN. 


[1905 


Tbenchard,  In  be. 

and  the  principal  question  is  whether  anj' 
part  of  the  estate  daty  payable  in  respect 
of  the  testator's  estate  ought  to  fall  upon 
an  annuity  given  to  his  widow.  That  is 
the  substance  of  what  I  have  to  decide. 

In  support  of  the  case  for  the  residuary 
legatees,  whosedc  to  throw  a  portion  of 
the  estate  duty  on  the  annuity,  it  is 
contended  that  the  annuity  is  a  part  of 
the  real  estate— tiuUt  is  to  say,  that  it  is 
to  be  treated  as  a  legal  renteharge  payable 
exclusively  or  primarily  (and  in  this  case 
it  oomeetothe  same  thing  according  to 
the  argument)  out  of  the  real  esfcate ;  and 
that,  it  being  substantially  a  part  of  the 
real  estate,  it  stands  on  the  same  footing 
as  if  there  had  been  a  specific  devise  of 
part  of  the  real  estate.  It  is  further 
contended  that  the  case  comes  within  the 
case  of  JoUey,  In  re,^  in  which  Mr.  Justice 
Joyce  decided  that  the  estate  duty  payable 
in  respect  of  specifically  devised  real  estate 
must  fall  upon  that  estate.  In  truth  the 
question  I  have  to  decide  is  whether,  upon 
the  true  construction  of  the  testator's  will, 
the  aunuity  is  part  of  the  real  estate  and 
ought  so  to  be  treated. 

The  material  parts  of  the  will  for  the 
determination  of  this  question  ore  con- 
tained in  paragraphs  5  and  7.     [His  Lord- 
ship read  the  clauses,  and  continued :] 
That  is  the  whole  of  the  will  which  it  is 
necessary  to  read  for  the  purposes  of  my 
judgment.     At  first  sight  I  think  one 
may  say  that  there  seems  little  to  be  said 
on  the  words  of  the  will  for  the  contention 
that  the  annuity  is  really  part  of  the  real 
estate.     It  is  an  annuity  given  in  the 
usual  and  ordinary  form  for  describing  a 
personal  annuity.     It  is  true  that  it  is 
declared  to  be  a  chkrge  on  spedfio  real 
estate;   but  tibat,  again,  looks   at  first 
sight  like  nothing  more  than  a  security 
for  payment  of  the  annuity.    According 
to  the  general  rule,  an  annuity  is  in- 
cluded amongst  legacies,   and   I   should 
have  thought  that  that  rule  would  have 
extended  to  this  annuity,  especially  as  the 
estate  at   Greenwich  is  not  specifically 
devised,    but    is    induded  amongst  the 
items  devised  by  clause  7.    On  the  words 
of  the  will,  standing  alone,  I  should  have 
had  little  difficulty  in  arriving  at  the 
conclusion  that  -the  annuity  was  a  mere 
personal  legacy  secured  by  a  charge  on 


laaid.  Bat  I  was  re&rred  to  certain 
authorities  and  to  a  statement  of  the 
law  contained  in  a  well-known  text-book — 
Theobald  im»  WtUa  (5th  ed.).  That  state- 
ment is  to  be  found  at  p.  442.  It  is 
this :  '*  A  gift  of  an  annuity  followed  hj  a 
direction  that  it  is  to  bea  chaise  on  certain 
land  makes  it  a  charge  on  that  land  only, 
and  the  personalty  is  not  liable."  If  that 
is  Sr  correct  statement  of  the  law,  it  is 
obviouslf  applkahle  to  the  will  with  whieh 
I  have  to  d^d,  and  I  should  be  bound  to 
hold  that  the  annuity  was  a  legal  rent* 
charge  and  nothing  less,  and  theai)(ument 
of  counsel  for  the  residuary  legatees  might 
previail  as  to  that  part  of  it.  What  the 
result  would  have  been  is  another  matter. 
But  is  that  a  correct  statement  of  the  law, 
or  does  it  require  some  modification  f  I 
was  reSarred  to  all  the  cases  which  the 
learned  author  cites  in  support  of  it, 
except  Lcmax  v.  LonuuD^^^  which  both 
parties  agree  does  not  support  the  propo- 
sition. I  have  been  referred  to,  and  have 
considered,  all  the  other  cases  which  are 
cited,  and  I  may  say  that  the  result  of 
that  consideration  is  that  tliey  are  all 
ca^es  depending  upon  the  construction  of 
the  particular  will  in  each  case. 

The  first  case  i»  Shipperdaon  v.  Totcer,^ 
There  the  testator,  after  directing  his 
debts,  funeral  and  testamentary  expenees- 
tabe  paid,  bequeathed  several  annuities 
and  pecuniary  legacies,  and  dedared  that 
the  several  annuities  thereinbefore  be- 
queathed should   be    charged  upon  his 
real  estate.     I  may  say  in  passing  that  it 
is  not  in  that  case  a  charge  on  specific 
real  estM^e,  but  upon  all  his  real  estate. 
By  a  subsequent  clause  he  charged  all  his 
real  estate  with  the  payment  of  all  his 
debts,  funeral  and  testamentary  expenses 
and  legacies,  or  of  such  part  thereof  as 
his  personal  estate  not  specifically  be** 
qoeathed  should  be  insufficient  to  pay 
and  satisfy.     It  is  not  mentioned  in  the 
headnote,    but    I    may    add    that     the 
annuitieB  were  charged  on  the  real  estate, 
and  the  will  expressly  gave  powers  of 
distress  and  entry  to    the    annuitants. 
It  was   hdd  that  the    annuities    were 
primarily,   if   not  solely,  charged  upon 
the  testator's  real  estate,  and  that  under 
the  term  *'  legacies"  the  testator  did  not 
mean  to  include  annuities*    If  one  looks 
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«^  it,  that  must  have  been  the  result,  for 
he  charged  the  annuities  on  real  estate, 
and  he  gave  the  annuitants  powers  of 
distress  and  entry,  but  he  charged  the 
legacies  on  the  real  estate  only  in  relief  of 
tl^  personalty.  It  is  plain  that  he  meant 
to  make  a  distinction  between  annuities 
and  legacies.  It  is  difficult  to  see  how  the 
Court  could  come  to  any  other  condnsion. 
Shippmta&n  v.  Totver^^  therefore,  stands 
eotiih^  alone,  and  turns  on  a  question  of 
constructioni  The  next  case  is  Patching 
v.  BcBTiveU}^  That  is  a  case  which  re- 
quires rather  more  consideration.  It  is 
a  long  case,  and  there  are  a  good  many 
points  in  it ;  but  the  only  point  which  I 
need  refer  to  is  this:  The  testator  de- 
vised real  estate  to  trustees  upon  certain 
trusts,  and  by  a  codicil  he  gave  an 
annuity  to  E.  S.  during  her  life,  and 
cfaatged  the  same  on  two  specific  real 
estates,  with  usual  powers  of  distress  and 
entry  in  case  the  annuity  should  be  in 
an^BST.  In  the  first  place  it  is  to  be 
noticed  that  that  is  a  gift  which  comes 
entirely  by  itself  in  a  codicil,  and  deals 
with  nothing  else  than  the  annuity.  It 
charges  it  on  specific  real  estate,  and 
gives  express  powers  of  distress  and  entry. 
The  case  came  before  Vice-Chancellor 
I^^ins  and  then  before  the  Court  of  Ap- 
peal. The  Master  of  the  Rolls  dealt  with 
it  very  much  as  I  have  already  indicated. 
He  said,  ''  Here  is  a  gift  by  a  codicil  to 
a  lady  of  an  annuity  or  yearly  sum, 
which  the  testator  dii-ects  to  be  charged 
upon  two  certain  farms,  and  he  directs 
that  if  it  is  in  arrear  or  impaid^  it  shall 
be  lawful  for  her  to  distrain  '  to  the  end 
and  intenit  that  she  may  be  fully  paid  and 
satisfied  the  annuity.'  That  is  how  she 
is  to  be  paid,  and  then  if  it  is  in  arrear 
for  a  longer  time  it  is  to  be  lawful  for  her 
*  to  enter  into  and  upon  and  to  hold  all 
and  singular  the  hereditaments  hereby 
charged  with  the  payment  of  the  said 
annuity  or  yearly  sum  of  lOOi.  and  every 
part  thereof,  and  to  receive  and  take  the 
rents  and  profits  thereof  to  her  and  their 
•OY^  use  until  she  and  they  shall  be  there- 
with and  thereby  or  otherwise  fully  paW 
and  satisfied  the  said  annuity  and  the 
arrears  thereof  due  at  the  time  of  such 
-entry,  and  which  shall  afterwards  accrue 
and  become  due  during  het  and  their 
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in  possession  of  the  heredita- 
ments, together  with  all  costs,  charges 
and  expenses,'  and  so  on.  It  appears 
to  me  to  be  too  plain  for  argument 
that  that  is  the  legal  limitation  of  a  rent- 
charge.  The  w^s  *  annuity  or  yearly 
sum '  no  doubt  may  describe  both  a 
personal  annuity  and  a  rentcharge.  When 
you  look  to  the  subsequent  limitation  and 
on  what  it  isi  charged,  there  is  a  rent- 
charge  " — I  suppose  that  by  ''subsequent 
limitation  "  the  Master  of  the  Bolls  must 
have  meant  that  in  the  codicil.  He  can- 
not be  referring  to  the  limitation  in  the 
'  will — '*  There  is  no  oneration  or  exonera- 
tion of  personal  estate.  The  personal 
estate  is  not  charged  at  all.  As  I  said 
before,  those  cases  which  say  that  where 
there  is  a  bequest  payable  out  of  personal 
estate  the  mere  addition  of  a  charge  on 
real  estate  does  not  exonerate  the  per- 
sonalty, have  no  application  to  a  case 
where,  firom  the  construction  of  the  in- 
strument, the  Court  Is  led  to  the  conclu- 
sion that  the  personal  estate  is  not  liable." 
The  Master  of  the  Bolls  thought  the  case 
ought  to  be  decided  according  to  the  con- 
struction of  the  particular  instrument, 
and  that  the  true  intention  of  the  tes- 
tator expressed  in  the  codicil  was  that  E.  S. 
should  have  a  rentcharge  charged  on*  the 
estate,  and  not  an  annuity.  It  was  a  case 
which  depended  on  the  construction  of  the 
codicil.  Herecognised  the  authority  of  cases 
which  say  that  "  where  there  is  a  bequest 
payable  out  of  personal  estate  the  mere 
addition  of  a  charge  on  real  estate  does 
not  exonerate  the  personalty."  That  case 
is  undoubtedly  the  one  which  comes 
nearest  to  supporting  Mr.  Theobald's  pro- 
position, but,  for  the  reason  I  have  given, 
I  do  not  think  that  it  really  does  support 
it.  It  depends  on  the  construction  of  the 
particular  instrument.  The  next  case  is 
Buckley  v.  Buckley ^^^  where  the  headnote 
is  not  quite  accurate.  It  is  necessary  to 
look  at  the  full  statement  of  the  will  in 
the  body  of  the  report.  The  testator  gave 
a  great  number  of  annuities  or  rent- 
charges.  I  will  take  one  of  them  as  an 
example.  He  says,  ''  I  give,  devise,  and 
bequeath  unto  my  wife,  for  and  during 
the  term  of  her  natural  life,  one  annuity 
or  yearly  rentcharge  of  1507.,  the  same 
to  be  a  first  charge  on  my  pro] 
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High  Street,  Belfast,  and  to  be  payable  on 
the  days  hereinafber  mentioned/'  He 
gave  another  annuity  or  yearly  rent- 
oharge  of  150/.  to  his  daughter,  to  be  a 
second  charge  on  his  property  in  High 
Street,  Bel&st.  This  annuity  he  limits 
not  only  tiO  his  daughter,  but  to  her 
children  or  other  issue ;  and  then  h^  gives 
to  his  son  Michael  100^.  a  year  during  his 
life  (not  calling  it  an  annuity),  to  be  a 
third  charge  on  his  said  property  in  High 
Street.  Then  follows  another  annuity  or 
yearly  rentcharge  of  65/.  a  year  to  another 
son,  to  be  a  fourth  charge  ;  and  a  similar 
annuity  to  a  third  son,  to  be  a  fifth  charge 
on  the  property.  Again,  in  the  construc- 
tion of  this  will  it  seems  obvious  that 
what  the  testator  was  dealing  with  was 
this  property,  and  that  he  was  giving  his 
wife  and  children  charges  on  it.  The 
decision  of  the  Master  of  the  Bolls  was 
that  they  were  rentcharges,  and  not  pay- 
able out  of  the  personal  estate.  In  doing 
so  he  professes  to  be  following  Lwnax  v. 
Lomaxj^^  Shipperdaan  v.  Tower^^  and 
PcUching  v.  BameU,^^  Therefore  BtLcldey 
▼•  BuokUy  ^^  also  depended  upon  the  con- 
struction of  the  particular  will.  The  next 
case  cited  is  Waring  ^  In  re ;  Greer  v.  TTar- 
ing}^  That  was  even  a  more  special  case. 
The  testator  devised  and  bequeathed  all 
his  real  and  leasehold  estate  to  his  son  L., 
and,  after  giving  legacies  to  his  daughters 
and  others,  directed  that  his  daughters 
should  reside  with  L.  while  they  remained 
unmarried ;  and  in  case  of  any  of  them 
not  agreeing  to  do  so  he  directed  as 
follows  :  ''  I  direct  that  my  son  L.  shall 
pay  to  them  the  annual  sum  of  200/.,  said 
sum  to  be  paid  to  them  or  any  of  them  so 
long  as  they  or  any  of  them  shall  remain 
unmarried ;  and  I  charge  all  my  real  and 
freehold  property  with  said  annual  sum 
of  200/. ;  and  in  case  all  my  said  daughters 
shall  marry  the  said]  annual  sum  of  200/. 
shall  cease.''  He  gave  the  residue  of  his 
property,  real  and  personal,  to  L.,  subject 
to  the  payments  of  his  debts,  funeral  and 
testamentary  expenses,  and  appointed  L. 
his  executor.  He  died  possessed  of  free- 
hold and  leasehold  property  and  ordinary 
personalty,  and  it  was  held  that  the 
annuity  was  charged  only  on  the  free- 
holds, and  not  on  the  leaseholds  or  other 
personalty.    What  was  the  meaning  of 


that  ?  The  daughters  were  to  live  witb 
the  devisee  of  the  real  estate.  If  they  did 
not  live  with  him  he  was  to  make  them 
an  allowance  until  they  married.  What- 
was  more  natural  than  to  find  that  the 
testator  had  charged  that  annuity  on  the 
real  estate  which  he  had  given  to  his  son  ? 
I  may  mention  this  also,  that,  having 
given  to  him  real  and  leasehold  property, 
he  charged  the  200/.  on  the  freeholds 
only,  thus  shewing  an  intention  to  charge 
it  on  that  property  only,  and  not  on 
leaseholds.  It  is  not  an  annuity  at  all :  it 
is  a  charge  on  the  freehold  property. 
That  seems  to  me  to  be  a  case  which  does 
not  support  the  general  proposition,  but 
to  depend  upon  the  construction  of  the 
will.  I  come  to  the  conclusion,  therefore, 
that  the  statement  in  ThMhald  on  Wills 
is  not,  as  it  stands,  an  accurate  state- 
ment of  the  law.  It  is  only  accurate 
if  it  is  read  to  be  "A  gift  of  an 
annuity  followed  by  a  direction  that 
it  is  to  be  a  charge  on  certain  land  makes 
it  a  charge  on  that  land  only,  and  the 
personalty  is  not  liable  if  according  to 
the  true  construction  of  the  instrument 
in  question  that  is  the  result." 

Putting  that  aside,  what  is  the  position 
when,  in  the  absence  of  anything  else  to 
lead  to  an  opposite  conclusion,  a  testator 
gives  an  annuity  and  charges  it  on  real 
estate?  For  that  purpose  I  will  refer 
to  Paget  v.  Huiah?  I  will  not  refer^ 
to  the  headnote,  but  to  part  of  the 
judgment  of  Vice  -  Chancellor  Page- 
Wood,  in  which  he  lays  down  general 
principles  of  law.  He  says :  *'  The^ 
question  on  this  special  case  is  one  which 
very  frequently  arises,  whether  certain 
annuities  are  given  only  out  of  particular 
property,  or  whether,  though  they  be. 
charged  primarily  on  that,  the  personal 
estate  of  the  testator  is  liable  to  make- 
good  any  deficiency.  There  is  also  a 
further  question,  whether  the  annuities- 
are  payable  out  of  corpus  or  only  out  of 
income.  As  to  the  first  point,  the 
authorities  may  be  ranged  under  three 
heads,  the  distinctions  being  perfectly^ 
clear,  though  there  is  often  much  difficulty 
in  applying  them  to  a  particular  will. 
The  first  class  is  where  you  have  a  simple 
gift  of  a  legacy  or  annuity,  with  a  mere  • 
charge  upon  real  estate ;  and^4here  the| 
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penonal  estate  is  not  only  not  exonerated, 
but  remains  primarily  liable  ;  just  as  in 
the  case  of  a  charge  of  debts.     Another 
class  is  where  the  legacy  or  annuity  is  a 
-specific  gift  out  of  real  estate,  which  is 
assumed  to  be  sufficient  to    cover    the 
amount.    There  the  personal  estate  is  in 
no  way  liable,  and  if  the  specific  fund 
'fidls,  the  gift  must  fail  with  it.    The  third 
class  is  intermediate  to  these,  where  a 
legacy  or  annuity  is,  as  it  is  termed, 
demonstrative,  there  being  a  dear  general 
.gift,  but  a  particular  fund  pointed  out  as 
that  which  is  to  be  primarily  liable,  on 
failure  of   which   the   general  personal 
estate    remains    liable."     Under    which 
class  does  this  annuity  come  ?    I  think  it 
comes  within  the  first  class.     It  is  a 
simple  gift  of  an  annuity  with  a  charge 
x>n  real  estate.    There  is  nothing  beyond 
that.     It  is  contended  that  there  is  some- 
thing in  this  will  which  enables  me  to 
hold  that  this  is  a  mere  rentcharge  or  at 
least  payable  primarily  out  of  the  real 
estate.     It  is  said  that  since  the  Con- 
veyancing  Act,    1881,  every   annuitant 
iias  the  right  of  distress  and  entry  as  a 
security  for  his  annuity;    that  I  must 
presume  that  the  testator  knew  that,  and 
therefore  omitted  to  insert  express  powers 
of  distress  and  entry  in  the  gift ;  and  that 
therefore  this  case  is  on  all-fours  with 
Paiching  v.  BameU.^^    But  I   have  to 
determine  this  case  as  a  question  of  con- 
struction.     To    shew  that  the  testator 
knew   that  the  annuitant    would    have 
powers  of  distress  and  entry  carries  the 
•case  no  further,  because,  even  if  this  was  a 
personal  annuity,  since  the  Conveyancing 
Act,  if  it  was  charged  on  land,  the  annui- 
tant would  have  powers  of  distress  and 
-entry.     So  that  it  throws  no  light  upon 
the    point,  for  the    Conveyancing    Act 
itpplies  as  much  to  a  personal  legacy  with 
a  charge  on   real  estate  as  to  a  rent- 
charge. 

The  conclusion  I  have  come  to  is  that 
this  is  a  mere  personal  annuity,  not  pay- 
able primarily  out  of  the  Greenwich 
^estate,  but  payable  (I  will  not  say  pri- 
marily) out  of  the  personalty.  This  is  a 
mixed  fund,  and  the  annuity  is  payable,  in 
the  same  manner  as  the  other  legacies,  out 
of  the  mixed  fund,  but  with  a  special 
charge,  if  necessary,  on  the  Greenwich 


property.  In  these  circumstances  I  need 
not  deal  with  the  question  how  fiir  the 
estate  duty  on  a  rentcharge,  where  the 
land  is  included  with  the  personalty  as  a 
joint  gift,  is  covered  by  a  direction  to  pay 
testamentary  expenses.  But  I  may  say 
that  I  can  see  a  great  deal  of  difference 
between  a  direction  to  pay  testamentary 
expenses  out  of  personalty  and  a  direction 
to  pay  them  out  of  a  mixed  fund.  I  think 
an  argument  may  well  be  founded  on  that 
distinction,  but  I  need  not  decide  any- 
thing of  the  kind  now.  I  hold  that  this 
is  simply  a  legacy,  payable  like  the  other 
legacies,  and  the  incidence  of  the  estate 
duty  will  follow  from  that. 


Solicitors — Hanton  &  Bennett;    Ward»  Perks 
k  McKay. 

[Heparted  hy  W,  A.  Q,  IVoodt,  Ag., 
Barrigter-at'Law, 


Kekewich,  J. 

1904. 
Dec.  14, 16,  20. 


W.  Taskeb  k  Sons, 
LiM.,  In  re ; 

HoABE  V.  W.  Taskeb 
k  Sons,  Lim. 


Compcmy — DebeMwre — Return  to  Com- 
pany on  Repayment  of  Debt — Transfer 
— New  Issue — Rights  of  Purchasers — 
Priorities. 

A  company  issued  a  series  of  debentures 
to  rank  pari  passu  as  a  first  charge^  the 
compcmy  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  on  the  security  in 
priority  to  or  pari  passu  with  those  deben- 
tures. Certain  of  the  debentures  having 
been  issued  as  security  for  looms  were,  on 
repayment  of  the  debts,  returned  to  the 
company  unth  blank  transfers.  These  de- 
bentures were  subsequently  assigned  to 
fresh  holders  for  value  by  completing  the 
transfers: — Held,  that  this  transaction 
was  am  issue  of  new  debentures^  and  that 
the  debentures  so  dealt  with  could  not  rank 
pari  passu  unth  the  remaining  debentures 
of  the  original  series. 

Further  consideration  and  summons. 
The  question  arising  on  the  Master's 
certificate  in  a  debenture-holders'  action 
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W.  Tasvol  k  SoKSy  LiM.,  Ih  rk. 

WM  whether  a  tranasction  hj  wbidi  the 
eompanj  uetied  to  applicante  debentures 
of  a  particolar  seriee,  which  had  been  re- 
turned hf  their  original  holders  on  pay- 
meot-off  of  the  loans  in  respect  of  which 
they  had  held  them,  was  a  tranafier  of 
them  as  original  debentures,  with  the 
rights  attached  thereto,  or  an  issue  of  new 
debentures. 

W.  Tasfcer  k  Sons,  Lim.,  was  a  com- 
pany incorporated  in  April,  1896,  and  by 
the  articles  of  association  the  directors 
had  extensive  powers  to  borrow  money 
not  exceeding  the  nominal  amount  of  the 
capital,  and  to  secure  the  repayment  of 
the  same  by  the  issue  of  debentures 
charged  upon  the  property  of  the  com- 
pany, and  any  debentures  might  be  issued 
to  or  deposited  with  any  person  lending 
money  to  the  company  by  way  of  security, 
collateral  or  otherwise. 

The  material  articles  were  as  follows : 

Article  49:  ''Every  debenture  or  other 
security  created  by  the  company  may 
be  so  framed  that  the  same  shall  be 
assignable  free  from  any  equities  between 
the  company  and  the  original  or  any 
intermediate  holders." 

Article  112  (^)  :  '' The  directors  shall 
'  have  power  to  borrow  or  raise  any  sum 
or  sums  of  money  on  such  security  and 
upon  such  terms  as  to  interest  or  other- 
wise as  they  may  deem  fit  and  for  the 
purjpose  of  securing  the  same  and  interest, 
or  for  any  other  purpose,  create,  issue, 
make  and  give  respectively  any  perpetual 
or  redeemable  debentures  or  debenture 
stock,  or  any  mortgage  or  charge  on  the 
undertaking  or  the  whole  or  any  part  of 
the  property  (present  or  future)  or  un- 
called capital  of  the  company,  and  any 
debentures  or  debenture  stod£  may  be 
issued  to  or  deposited  with  any  person 
lending  money  to  the  company  by  way  of 
security  collateral  or  otherwise." 

Having  power  to  issue  the  first  mort- 
gage debentures  up  to  35,000Z.,  the  com- 
pany in  July,  189^,  issued  debentures  to 
the  plaintiff  and  others  subject  to  the 
following  conditions  {inter  alia)  indorsed 
thereon : 

"  (1)  This  debenture  is  one  of  a  series 
of  debentures  of  20^.,  501.  and  100^.  each 
issued  or  about  ^  be  issued  by  the 
Company  for  an  aggregate  amount    of 


35,0001  and  the  said  debentures  are  all 
intended  to  be  in  the  same  fbim. 

'^(2)  Thedebenturesofthis  series  shall 
rank  pari  pasau  as  a  first  charge  upon  the 
premises  within  charged  without  any  pre- 
ference or  priority  one  over  another  and 
shall  until  the  moneys  hereby  secured 
shall  become  payable  he  a  floating  chaige 
upon  such  premises  but  so  ^t  the 
Company  is  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  thereon 
in  priority  to  or  parijxuau  with  the  said 
debentures." 

"  (4)  A  register  of  the  debentures  will 
be  k^t  at  the  Company's  registered  offi^ 
wherein  there  will  be  entered  the  names 
addresses  and  descriptions  of  the  registered 
holders  and  particulars  of  the  debentures 
held  by  them  respectively. 

''  (5)  The  registered  holder  of  this  deben- 
ture wiU  be  regarded  as  exclusively  entitled 
to  the  benefit  thereof  and  the  Company 
shall  not  be  bound  to  enter  in  the  register 
notice  of  any  trust  affecting  this  debenture 
or  to  recognize  any  right  therein. 

'<  (6)  Every  transfer  of  this  debenture 
must  be  in  writing  under  the  hand  of 
the  registered  holder  hereof  or  his  logal 
personal  representative." 

'^  (9)  The  principal  moneys  and  interest 
hereby  secured  will  be  paid  without  r^ard 
to  any  equities  between*  the  Company  and 
the  original  and  any  intermediate  holder 
hereof  and  the  receipt  of  the  registeired 
holder  for  such  principal  moneys  and 
interest  shall  be  a  good  discharge  to 
the  Company." 

In  May,  1899,  the  company  required 
further  capital  and  obtained  loans  amount- 
ing to  1,700Z.  £rom  two  gentlemen  najxied 
AiSiby  and  Herbert,  to  whom  they  issued 
debentures  of  the  above  series  to  twice 
the  amount  of  their  r^pective  loans. 

The  total  amount  of  debentures  issued 
by  the  company  did  not  exceed  the  limit 
of  85,000^. 

From  time  to  time  tb^  company  paid 
off  parts  of  these  loan§,  and  upon  each 
occasion  received  beu^k  from  the  lender 
debentures  of  twice  the  value  of  the 
money  so  repaid,  and  also,  by  request  of 
the  company,  a  transfer  of  such  de- 
bentures executed  by  the  lender  in 
blank,  except  as  to  his  own  name  and 
address. 
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As  fbe  oompanj  received  applioatio&s 
for  new  debentures,  en  paysieiit  of  the 
amount  secured  by  tfaem,  it  isstted  to  «uch 
applicants  for  full  &ce  ^ralue  some  of  the 
identical  debentures  which  had  been  re- 
turned by  the  first  lenders,  together  with 
the  transfers  in  respect  thereof,  with  the 
blanks  filled  in  by  the  company  and  dfi^j 
registered.  Others  of  the  debentures 
were  deposited  by  the  company  (bot 
withotit  the  oorresponding  transfers)  as 
security  to  persons  who  made  advances. 

In  July,  1903,  a  receiver  and  manager 
of  the  company's  business  was  appointed 
at  the  instance  of  the  plaintijQT,  and  in 
August,  1903,  the  company  passed  a  re- 
solution for  voluntary  winding-up. 

In  the  Master's  certificate  the  plaintiff 
and  other  original  holders  of  the  deben- 
tures were  entered  in  the  first  schedule, 
and  the  various  holders  of  the  returned 
debentures  which  had  been  dealt  with  as 
above  were  entered  in  parts  1,  2,  3,  and  4 
of  the  second  schedule.  The  claim  of  the 
latter  to  rank  as  debenture-holders  pari 
passu  with  the  holders  entered  in  the  first 
schedule,  and  to  participate  in  the  benefits 
of  the  trust  deed,  was  adjourned  into 
Court. 

Aahion  Croaa^  for  the  plaintiff. 

Sheldon^  for  other  debenture-holders)  in 
the  first  schedule. — The  debt  was  repaid 
by  the  company  and  not  by  the  new 
holders  of  the  debentures,  which  are 
therefore  not  entitled  to  rank  with  the 
first  mortgage  debentures.  The  company 
is  in  the  position  of  a  mortgagor  entitled 
to  a  reconveyance,  but  it  cannot  keep  the 
security  alive  for  its  own  benefit  to  the 
prejudice  of  other  mortgagees.  An  end 
was  put  to  the  security  when  the  debt 
was  repaid,  and  it  was  ultra  vires  to  re- 
issue the  debentures  under  the  guise  of 
transferring  them.  The  new  holders  can 
have  no  better  right  to  share  with  the 
other  holders  of  the  debentures  of  the 
same  series  than  the  company  purchasing 
its  own  debentures  in  George  RtyiUledge  & 
SanSf  Lim.,  In  re  [l904].^  By  its  articles 
the  company  can  borrow  further  money 
as  between  itself  and  the  shareholders, 
but  not  as  against  the  debenture-holders. 

(1)  73  L.  J.  Ch.  843 ;  [1904]  2  Ch.  474. 


An  intention  of  merger  is  shewn  in  the 
execution  of  transfers  at  the  time  of 
vepaymeot.  Condition  2  prevents*  the 
re -issue  of  a  debenture  paid  off,  and  con- 
dition 9  is  not  applicable  to  debenture- 
holders  inter  se.  This  transaction  was  a 
fresh  issue,  not  a  further  issue  of  the 
original  debentures  by  way  of  collateral 
security,  as  in  RsgsniCs  Ganal  Ironworks 
Co,,  In  re  [l876].» 

A,  F,  Peterson,  for  certain  debenture- 
holders  in  theseoondsehedule. — In  respect 
of  one  debenture  the  holder  was  a  trans- 
feree, as  she  applied  to  the  company  for  it 
prior  to  its  return  on|repayment.  All  the 
debentures  are  good  in  the  hands  of  the 
present  holders  who  had  no  notice  of  any 
irregularity ;  they  are  equivalent  to  "  bearer 
debentures  "  under  the  bargain  contained 
in  the  conditions  indorsed  on  them.  George 
RofoUedge  de  Sons,  Lim.,  In  re,^  does  not 
apply,  as  here  the  company  has  never 
itself  become  registered  holder  or  trans- 
feree. The  restriction  in  the  articles  of 
association  on  the  borrowing  powers  of 
the  company  binds  only  the  shareholders, 
and  even  if  the  company  acted  uUra  vires, 
the  holders  of  these  debentures,  when 
registered,  are  entitled  to  rank  pari  passu 
as  having  a  first  charge. 

Muir  Maekenzis,  for  other  debentvre- 
holders  in  the  second  schedule,  adopted  A .  F. 
Peterson's  argument. — In  George  Routledge 
dh  Sons,  Lim,,  In  re,^  the  debentures  were 
transferred  to  the  company,  and  there 
was  therefore  merger,  so  that  a  subsequent 
issue  of  them  could  not  be  good.  Here 
the  company  intended  to  keep  the  deben- 
tures alive,  and  consequently  there  was 
no  merger — Thorns  v.  Gamn  [189*].*  In 
the  case  of  the  debentures  d^osited  with- 
oat  transfers,  thk  was  a  deposit  by  way  of 
collateral  security  within  article  112  {k). 

E .  Manson,  for  further  debenture-holders 
in  the  second  schedule,  adopted  A,  F.PeUr- 
sor^s  and  Muir  Mackenzie's  arguments. — 
The  company  never  took  a  transfer,  and 
there  could  be  no  m«!ger,  as  the  legal  title 
remained  outstanding.  There  was  no 
condition  as  to  equities  in  George  Routledge 
i)  Sons,  Lim,,  In  re,^  Conditions  5  and  9 
come  into  operation,  and  must  be  regarded 
as  binding  on  all  the  otiier  holders  of 

(2)  45  L.  J.  Ch.  360,  620 ;  3  Ch.  D.  43,  41 L 
C3)  64  L.  J.  Ch.  1 ;  [1896]  A.C.  11. 
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debentures  of  the  series  of  which  these 
still  form  part. 

GcUey^  for  the  trustee  of  the  debenture 
trust  deed. 

Kbkewich,  J. — ^The  question  in  this 
case  is  of  some  importance  to  those  in- 
terested in  the  issue  of  debentures,  and  I 
think  that  it  is  completely  new.  I  am 
not  considering  any  claim  against  the 
company.  All  these  debentures  specified 
in  the  second  schedule  to  the  certificate, 
parts  1,  2,  3j  and  4,  may  be  perfectly  good 
debentures  against  the  company,  and  yet 
the  point  which  I  have  to  dedde  may  be 
decided  against  the  holders  of  those  de- 
bentures. The  question  I  have  to  decide 
is  whether  they  are  to  rank  pari  pcusu 
with  the  debentures  specified  in  the  first 
schedule. 

The  articles  of  association  conferred 
very  large  borrowing  powers  on  the  com- 
pany, and  expressly  authorised  the  issue  of 
debentures  by  depositing  them  as  security 
for  moneys  advanced. 

I  must  take  the  Master's  certificate  as 
it  stands.  The  claims  are  for  convenience 
divided  into  four  different  parts,  but  they 
all  fall  under  one  head,  and  there  is  no 
distinction  in  substance  between  the  four 
different  classes.  The  company  issued 
debentures  for  35,000^.,  and  from  time  to 
time  paid  off  some  of  those  debentures. 
The  certificate  is  distinct  as  to  that.  On 
such  payment-off  the  company  requested 
the  debenture-holders  whom  they  had 
paid  off  to  execute  a  blank  transfer — 
that  is,  a  transfer  containing  the  name  of 
the  transferor,  but  leaving  a  blank  for  the 
name  of  the  transferee.  At  a  later  date, 
as  part  of  an  independent  transaction, 
the  company  borrowed  money  from  third 
persons,  and  on  such  borrowing  filled  in 
the  name  of  those  borrowers  as  trans- 
ferees, and  registered  each  as  the  trans- 
feree. Does  that  constitute  a  transfer  of 
the  original  debenture,  or  does  it  consti- 
tute an  issue  of  a  new  debenture  belong- 
ing to  a  series  different  from  the  original 
debentures  ?  I  presuppose  that  there  is 
such  a  series,  and  as  a  matter  of  fact  there 
is  no  doubt  about  it.  Looking  at  one  of 
these  impugned  debentures,  it  appears 
that  each  holder  of  these  debentures  is 
told  as  part  of  his  contract  not  only  with 


the  company,  but  with  the  other  holders, 
that  he  is  to  have  a  debenture  which  will 
rank  pari  paeiu  with  all  the  other  deben- 
tures of  that  issue ;  but  that  no  other  de- 
bentures are  to  be  issued  other  than  this 
series,  which  shall  rtuokparipaesu,  I  have 
to  consider  whether  what  has  been  done 
constitutes  an  attempt  to  evade  the  con- 
dition and  make  other  debentures  rank 
pari  passu  with  those  held  under  the  first 
issue.  There  is  no  .distinction  between 
the  different  classes  in  the  second  sche- 
dule. In  every  case  the  transaction  was 
the  same  in  substance.  The  debt  waa 
paid  off  by  the  company,  and  there  was  a 
re-issue  for  advances,  so  that  the  same 
piece  of  paper  was  re-issued  and  a  transfer 
executed  in  the  manner  I  have  mentioned. 

Mr.  Justice  Buckley  had  recently 
before  him  a  case  of  George  RcuUedge 
^  Sans,  Lim,,  In  re,^  which  was  quite 
different-  from  this,  but  which  no  doubt 
throws  some  light  ^upon  it.  There  the 
company  had  gone  a  step  further.  On  the 
payment-off  the  company  took  an  assign- 
ment to  themselves  and  then  re-issued 
thedebentures,  and  the  learned  Judge  held 
that  that  was  undoubtedly  bad.  He  ex- 
pressed himself  in  plain  language :  '*  The 
result  to  my  mind  is  that  the  debt  and 
the  security  were  both  gone."  No  doubt 
those  who  contested  the  validity  of  the 
debentures  in  question  in  that  case  put  it 
on  the  ground  of  merger ;  but  the  learned 
Judge  did  not  state  any  principles  or  cite 
any  cases  on  that  difficult  branch  of  the 
law.  What  he  did  say  was  that  both  the 
debt  and  the  security  were  absolutely 
gone ;  and  although  Uie  merger  doctrine 
may  have  been  present  to  his  mind,  he 
did  not  go  upon  any  technical  ground  of 
that  kind,  but  went  on  the  substance  of 
the  thing — ^that  the  debt  was  paid  off. 
That  is  shewn  more  clearly  by  the  assign- 
ment of  the  debentures  to  the  company 
itself. 

To  my  mind,  the  same  result  follows 
here.  I  think  that  everything  depends 
on  the  payment-off.  No  doubt  it  was  an 
acceleration.  The  debt  was  not  due  by 
the  terms  of  the  debenture;  but  the 
company  could  at  any  time  buy  up  its 
debentures  and  secure  them,  if  the  credi- 
tors were  willing,  so  as  to  prevent  any 
charge  against  the  company.    Of  course 
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the  debt  is  gone,  and  I  think  that  the 
security  must  be  also  gone.  It  was  per- 
fectly competent  for  the  company  to  arrange 
for  the  transfer  of  the  debentures  to  any 
creditor.  In  that  case  the  company 
became  merely  an  intermediary  be- 
tween the  person  who  desired  to  transfer 
and  the  person  who  wished  to  advance 
the  money.  If  that  were  the  substance 
of  the  transaction,  there  would  be  no 
difficulty  about  it,  but  I  find  there  was 
nothing  paid  at  the  time.  At  a  later 
period  some  one  was  found  to  advance  the 
money.  I  cannot  see  that  there  was  any 
power  in  the  company  to  do  anything  of 
the  kind.  I  am  not  considering  what 
the  rights  of  these  debenture-holders  are 
against  the  company ;  it  may  be  that  as 
against  the  company  the  registered  holdera 
are  undoubtedly  right.  It  seems  to  me  that 
upon  repayment  Uie  debt  was  gone,  and 
that  when  the  company  borrowed  further 
money,  whether  by  depositing  the  deben- 
tures as  collateral  security  or  by  issuing 
them  in  the  ordinary  way,  they  issued 
new  debentures.  I  do  not  think  the  case 
of  the  debenture  applied  for  prior  to  the 
date  of  the  repayment  by  the  company  is 
distinct  from  the  others.  Therefore  I 
hold  that  the  certificate  is  right,  and  that 
the  only  persons  entitled  to  rank  as  holders 
of  this  series  of  debentures  for  35,000Z.  are 
those  mentioned  in  the  first  schedule. 


SolicitoziB  —  Wood  k,  Wootton,  for  plaintiff ; 
S.  Bevlr,  for  other  holders  of  original  deben- 
tores;  Taylor,  Hoare  &  Pilcher,  Mackrell, 
Haton,  Godlee  &  Qaincey,  and  Tnmer  &  Co., 
for  different  holders  of  new  debentures; 
Percy  J.  Nicholls,  agent  for  A.  J.  EUaby, 
Southampton,  for  tmstee. 

[Reported  hy  Warwick  H.  Draper^  Etq.^ 
Barrieter'at'Larv, 


Fabwell,  J.  1  Att.-Gen.  V, 

1904.        >  Metbopolitah  Electric 

Oct.  28.     )  Supply  Co. 

JSUdrie  Ltghting — County  of  London — 
"Arecu  of  supply  " — Underiakera — Pro- 
hibitum against  Supplying  Beyond  '*  area 
of  supply'' — Limited  Liability  Company — 
Jkestriction  on  General  Trading  Powers, 

A  limited  liability  company  incorporated 
under  the  Companies  Act^  1862,  amd  having 
for  its  objects  the  production  and  supply 
generally  of  electric^  magnetic,  or  other 
force  for  lighting  and  other  purposes, 
undertook  to  supply  certain  statutory 
"  areas  of  supply"  uMin  the  administra- 
tive county  of  London,  with  electric  ertergy, 
under  special  powers  conferred  on  it  by 
Act  of  Parliament,  and  by  Provisional 
Orders  confirmed  by  Act  of  Parliament, 
all  of  which  contained  a  prohibition  against 
the  undertakers  supplying  energy,  or  erect- 
ing or  laying  down  any  electric  lines  or 
work  beyond  their  statutory  a/reas  of  supply, 
without  the  authority  of  Parliament  or  ^ 
licence  of  the  Board  of  Trade  : — Held,  that 
the  prohibition  did  not  operate  merely  in 
connection  with  and  relation  to  the  par- 
ticular area  in  question,  but  uxw  of  uni- 
versal application,  so  that  the  company 
could  be  restrained  from  carrying  on  its 
business  and  supplying  energy  in  any  other 
place  whatsoever,  however  far  removed  from 
its  arreas  of  supply,  and  althottgh  such 
business  was  carried  on  and  supply  fur- 
nished quite  independently  of  any  of  the 
company's  special  statutory  powers. 

Action  by  the  Attorney-General  on  the 
relation  of  the  Willesden  Urban  District 
Council,  and  by  the  council,  for  an  in- 
junction to  restrain  the  defendants,  the 
Metropolitan  Electric  Supply  Co.,  Lim., 
from  contravening  the  provisions  pro- 
hibiting them  from  supplying  energy 
beyond  their  area  of  supply  as  defined 
in  the  Act  of  Parliament,  and  the  Orders 
confirmed  by  Act  of  Parliament,  under 
which  their  statutory  undertakings  were 
held. 

The  relators  were  the  District  Council 
for  the  Urban  District  of  Willesden,  in 
the  County  of  Middlesex,  and  by  virtue 
of  the  Willesden  Electric  Lighting  Order, 
1898,  confirmed  by  the  Electric  Lighting 
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Orders  Confirmation  (No.  7)  Act,  1898, 
were  aathorised  to  supply  electrical  energy 
within  the  said  urlmn  district,  and,  by 
virtue  of  the  Willesden  Urban  District 
Council  Act,  1903,  were  also  empowered 
to  supply  electrical  energy  to  (amongst 
others)  any  company  owning  any  railway 
within  the  said  urban  district  for  use 
therein. 

The  defendants  were  a  limited  liability 
company,  incorporated  in  1887  under  the 
Companies  Act,  1862  to  1886,  and  the 
objects  of  the  company,  as  stated  in  their 
memorandum  of  association,  were  {inter 
alia)  the  producing,  transmitting,  storing, 
and  using  electric,  magnetic,  or  other 
force  for  lighting  and  other  purposes. 

By  the  Metropolitan  Electric  Lighting 
Act,  1889  (52  &  53  Yict.  c.  cxcvi.),i  the 

(1)  The  material  sections  of  the  Metropolitan 
Electric  Lighting  Act,  1889,  were  as  follows : 

Section  3 :  "  The  undertakers  for  the  pur- 
pose of  this  Act  are  the  Metropolitan  Electric 
Supply  Company  Limited  being  a  company 
registered  under  the  Companies  Acts  1862 
to  1886  with  limited  liability  ....  and 
having  its  initial  capital  of  five  hundred 
thousand  pounds  divided  into  fifty  thousand 
shares  of  ten  pounds  each  with*  power  to  in- 
crease such  capital. 

"Provided  that  if  the  undertaking  or  any 
part  thereof  is  at  any  time  purchased  by  or 
transferred  to  any  other  body  or  persons  in 
accordance  with  the  provisions  of  this  Act  or 
of  the  principal  Act  such  body  or  persons 
shall  from  the  date  of  such  purchs^e  or  transfer 
be  the  undertakers  in  relation  to  such  under- 
taking or  part  thereof  for  the  purposes  of  this 
Act  in  lieu  of  the  company  above  mentioned. 

*The  undertakers  shaJl  not  purchase  or 
acquire  the  undertaking  of  or  associate  them- 
selves with  any  other  company  or  person 
supplying  energy  under  any,  license  Provisional 
Older  or  special  Act  within  the  administrative 
County  of  London  unless  the  undertakers  are 
authorised  by  Parliament  to  do  so." 

Section  6 :  "  The  undertakers  shall  not  at  any 
time  after  the  passing  of  this  Act  supply  energy 
or  (except  for  the  purposes  of  this  Act)  erect 
or  lay  down  any  electric  lines  or  works  beyond 
the  area  of  supply  otherwise  than  under  the 
authority  of  Parliament  or  under  a  license 
granted  by  the  Board  of  Trade  under  the  prin- 
cipal Act : 

"  Provided  that  where  the  undertakers  were 
on  the  twentieth  day  of  May  one  thousand 
eight  hundred  and  eighty-nine  supplying  or 
under  any  binding  agreement  to  supply  energy 
to  any  premises  beyond  the  area  of  supply  they 
may  continue  to  supply  or  supply  energy  to 
such  premises  until  the  twenty-ninth  day  of 


defendant  company  were,  subject  to  the 
provisions  of  that  Act  and  the  Electric 
Lighting  Acts,  1882  and  1888  (therein 
called  "the  principal  Act"),  authorised 
to  erect  and  maintain  electric  lines  and 
works  and  to  supply  electric  energy 
within  the  parish  of  St.  Martin-in-thei 
Fields,  in  the  county  of  Middlesex,  and 
certain  other  parts  of  the  Metropolis  (in 
the  Act  defined  as  "  the  area  of  supply  **), 

By  the  Metropolitan  Electric  Supply 
Company  (Mid-IiOndoi]^)  Lighting  Order^. 
1889,  similar  powers  were  given  to  the 
defendant  company  over  an  area  of 
supply  comprising  St.  Giles  district, 
Holbom  district,  and  the  Strand  district, 
and  by  the  same  company's  West  London 
Lighting  Order,  1889,  similar  powers 
were  given  to  the  defendant  company 
over  an  area  of  [supply  comprising  the 
parish  of  St.  Marylebone.  Both  these 
Provisional  Orders  were  confirmed  by 
the  Electric  Lighting  Orders  Confirma- 
tion (No.  6)  Act,  1889.  By  the  defen- 
dant company's  Paddington  Lightiujg 
Order,  1890,  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  12) 
Act,  1890,  similar  powers  were  conferred 
on  the  company  over  an  area  of  supply 
comprising  the  parish  of  Paddington. 
The  prohibitions  and  conditions  contained 
in  these  Provisional  Orders  respectively 
were  similar  to  the  provisions  in  the  same 
behalf  contained  in  the  Metropolitan 
Electric  Lighting  Act,  1889. 

Owing  to  the  great  increase    in    the 

September  one  thousand  eight  hundred  and 
ninety  .... 

*'  If  the  undertakers  supply  enexgy  or  erect 
or  lay  down  electric  lines  or  works  in  contra- 
vention of  this  section  the  Board  of  Trade  on 
such  terms  as  they  may  think  just  may  make 
an  order  declaring  that  the  powers  of  the 
undertakers  under  this  Aot  shall  cease.  ..." 

Section  6 :  "  The  undertakers  within  a  period 
of  six  months  after  the  passing  of  this  Act 
and  before  exercising  any  of  the  powers  by  this 
Act  conferred  on  them  in  relation  to  the  execu- 
tion of  works  shall  show  to  the  satisfaction  of 
the  Board  of  Trade  that  they  are  in  a  posi- 
tion fully  and  efficiently  to  discharge  the  duties 
and  obligations  imposed  upon  them  by  this 
Aot  throughout  the  area  of  supply,'* 

Section  9 :  **  Subject  to  the  provisions  of  this 
Act  and  the  principal  Act  the  undertakers  may 
supply  energy  within  the  area  of  supply  for 
all  public  and  private  purposes  as  defined  by 
the  said  Act "...  , 
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demand  for  the  supply  of  electric  current, 
and  in  order  to  meet  this  demand,  the 
company  found  it  practically  impossible 
to  provide  adequate  station  accommoda- 
tion within  their  areas  of  supply.  They 
accordingly  acquired  land  at  Acton  and 
WiUesden,  and  constructed  a  large  elec- 
trical generating  station  and  works 
thereon.  In  order  to  obtain  statutoiy 
powers  to  supply  from  the  Willesden 
electrical  generating  station  and  works 
electric  current  to  their  distributing 
stations  within  the  several  areas  of  supply 
above  mentioned,  the  defendant  company 
obtained  an  Act — the  Metropolitan  Elec- 
tric Supply  Company  Act,  1898  «  (61  &62 

(2)  The  material  provisions  of  the  Metaro- 
politan  Electric  Supply  Compaoy  Act,  1898, 
are  as  follows : 

Section  2 :  "It  shall  be  lawful  for  the  Com- 
pany to  hold  and  use  as  a  station  for  gene- 
rating electric  current  or  electrical  energy 
certain  lands  recently  acquired  by  them  in  the 
pavishes  of  Willesden  and  Acton  and  County 
of  Middlesex  or  some  part  thereof  viz. : — 

Lands  bounded  on  the  south  or  south-west 
by  the  Grand  Junction  Canal  on  the  north- 
west by  Acton  Lane   on-  the    north  by 
the  London  and  North- Western  Railway 
and  on  the  east  by  the  Midland  and  South- 
western Junction  Railway ; 
and  to  establish  and  work  on  those  lands  plant 
for  generating  electrical  energy  and  for  other 
purposes  incidental  to  or  connected  with  their 
undertaking  or  business." 

Section  12 :  "  Nothing  in  this  Act  contained 
shall  be  deemed  to  release  the  Company  from 
any  of  the  duties  liabilities  or  conditions  im- 
posed upon  them  by  the  Metropolitan  Electric 
Supply  Company  (Paddington)  Lighting  Order 
18SK)  or  impose  upon  the  local  or  other  public 
authority  any  further  obligation  or  liability 
with  respect  to  the  sale  or  purchase  of  the 
undertaking  of  the  Company  than  would  have 
existed  if  this  Act  had  not  been  passed.*' 

Section  13 :  "  Nothing  in  this  Act  contained 
shall  be  deemed  to  release  the  Company  or  the 
Vestry  of  the  parish  of  St.  Marylebone  from 
any  €d  the  duties  liabilities  obligations  or  con- 
ditions imposed  upon  them  by  the  Metropolitan 
Electric  iSupply  Company  (West  London) 
Lifting  Order  1889."  .  .  . 

Section  16 :  *<  It  shall  be  lawful  for  the  Com- 
pany to  use  any  of  their  cables  or  wires  and 
any  mains  or  cables  connected  therewith  for 
the  transmission  of  electric  current  or  electrical 
energy  from  their  works  on  the  said  lands  at 
Willesden  and  Acton  to  the  several  distributing 
BtatioDs  of  the  Company  in  their  Paddington 
Marylebone  and  Mid-London  areas  de^ed  by 
the  sereral  Provisional  Orders  hereinbefore 
mentioned  and  the  area  in  Saint  Martin-in-the- 


Vict.  c.  ccxxxv,) — to  empower  them  to 
use  the  said  lands  '*for  the  purpose  of 
their  undertaking  and  to  lay  certain 
cahles  or  wires  in  streets  and  along  the 
Grand  Junction  Canal  and  for  other 
purposes." 

By  the  Metropolitan  Electric  Supply 
Company  Act,  1901  (1  Edw.  7.  c.  ocxxviii.), 
the  company  were  authorised  to  lay  down 
a  second  and  additional  set  of  mains  con- 
necting their  station  at  Willesden  with 
their  areas  of  supply. 

In  December,  1903,  the  defendant  com- 
pany commenced  and  since  then  continued 
to  supply  electric  energy  to  the  London  and 
North- Western  Kailway  Co.  on  their 
premises  adjoining  the  Willesden  works  of 
the  defendant  company  and  within  the 
urban  district  of  Willesden,  but  such 
supply  did  not  involve  the  crossing  of  any 
public  or  private  roads  or  any  interference 
with  the  rights  of  any  person  or  corpo- 
ration. The  Willesden  Urban  District 
Council  objected  that  this  supply  was 
a  violation  of  the  statutory  prohibitions 
contained  in  the  defendant  company's 
Acts  and  Orders  above  referred  to,  and 
was  illegal,  and  that  the  defendant  com- 
pany had  no  statutory  or  other  powers 
authorising  them  to  supply  electrical 
energy  in  the  said  urban  district,  and  were 
not  entitled  to  supply  electrical  energy 
outside  their  statutory  areas  of  supply. 
This  action  was  consequently  instituted  by 
the  Attorney-General  on  the  relation  of 
the  district  council. 

Upjohn,  K.C.,  and  J,  W.  Greig,  for  the 
plaintiflfe. — This  is  a  limited  company,  and, 
although  its  memorandum  gives  it  the 
fullest  general  powers,  it  has  gone  to  Par- 
liament for  special  powers  to  open  roads  and 
lay  down  mains,  ^.,  and  the  bargain  is  that 
in  consideration  of  getting  those  powers 
within  the  statutory  area  it  will  subject 
itself  to  the  restrictions  contained  in  the 
Act.    Section  3  of  the  company's  Act  of 

Fields  and  the  neighbourhood] defined  by  the 
Metropolitan  Electric  Lighting  Act  1889  a^ll 
to  use  the  generating  station  on  the  said  lan^ 
for  the  purpose  of  supplying  electric  current 
or  electrical  energy  within  the  several  areas  ^^ 
districts  over  wMch  the  Company  have  now 
powers  of  supply  or  over  which  they  maT 
hereafter  have  such  powers  under  any  special 
Act  or  Provisional  Order. 
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1889,  stating  the  capital  of  the  company, 
jread  in  connection  with  section  6,  shews 
that  the  Legislature  took  into  considera- 
tion the  financial  oonditibn  of  this  com- 
pany when  conferring  upon  it  these  special 
jM>w«».  Section  5  contains  an  absolute 
prohibition  against  supplying  energy  out- 
•^ide  the  area  of  supply  except  under  the 
authority  of  Parliament  or  a  licence  by 
ihe  Boejxl  of  Trade.  This  Act,  and  the 
Provisional  Orders  having  the  force  of 
statutes,  all  contain  this  prohibition,  which 
(is  part  of  a  general  system  imposed  by  the 
Board  of  Trade  on  every  company  which 
l^eoomes  an  undertaker,  and  now  by  statute 
imposed  not  only  on  every  company,  but 
-on  everybody,  whether  local  authority, 
company,  or  person.  There  is  nothing  in 
-the  company's  subsequent  Acts  of  1898 
and  1901  which  would  lead  the  Court  to 
the  conclusion  that  it  was  intended  to 
^weep  that  restriction  aside  and  enable 
the  defendant  company  to  engage  in  any 
business  or  any  operation  connected  with 
the  supply  of  electrical  energy  which  it 
■can  do  under  its  original  powers  conferred 
hj  registration  of  its  memorandum  of 
association.  The  preambles  of  those  two 
Acts  shew  that  the  Legislature  meant  to 
iacilitate  the  defendant  company  in  per- 
forming their  statutory  obligations  in 
respect  of  their  statutory  areas  of  supply, 
and  it  was  never  contemplated  that  it 
•should  set  them  free  from  any  prohibition 
or  restriction  to  which  they  were  subject. 
In  section  16  of  the  Act  of  1898,  "  under- 
taking" means  the  "statutory  under- 
taking'' referred  to  in  the  preamble  to 
the  Act,  and  not  the  undertaking  of  the 
company  generally. 

CrippSf  K,C,,  JenkitiB,  K,C,^  and  SargarU, 
for  the  defendant  company. — This  was  first 
a  limited  liability  company,  which  by  its 
articles  could  have  set  up  a  generating 
station  anywhere.  The  company  then 
^sought  special  powers  in  the  Metropolitan 
area,  but  there  was  no  intention  to  inter- 
^are  with  the  general  powers  of  a  limited 
liability  company.  As  regards  each  area 
4>f  supply,  and  limited  to  each  area  of 
jsupply,  it  was  given  special  powers  and 
|>ut  under  special  disabilities.  These  pro- 
ikibitions  are  put  in  for  the  protection  of 
the  companies  concerned,  and  to  prevent 
them  from  competing  with  companies  in 


an  adjoining  area,  as  was  done  in  the 
case  of  water  and  gas  undertakings.  The 
object  of  the  prohibition  wafi  to  prevent 
raiding  in  adjoining  areas,  not  to  impose 
a  general  disability.  Even  if  there  was 
such  a  disability  before  the  Act  of  1898, 
it  was  taken  away  by  that  Act,  which 
enabled  the  Willesden  station  to  be  erected 
and  used  in  a  general  way  and  for  all 
purposes,  without  any  limitation.  The 
relator  council  has  no  monopoly  to  supply 
electric  light  within  its  own  district,  and, 
but  for  the  intervention  of  the  Attorney- 
General,  it  could  not  be  heard  in  this 
action  at  all.  It  has  not  suffered  or 
pleaded  damage.  The  Act  of  1898  gives 
the  defendant  company  power  to  use  lands 
at  Willesden  for  the  purpose  of  its  under- 
taking, which  means  its  undertaking  as  a 
whole.  It  has  not  ceased  to  be  a  limited 
company.  It  has  a  perfect  right  to  set  up 
works  in  Durham,  for  instance,  to-moriow. 
In  this  Act  the  company  is  dealt  with 
quoad  a  limited  company  in  an  unlimited 
position.  It  was  found  to  be  impossible  to 
make  all  the  statutory  areas  self-contained 
districts.  The  company  then,  as  a  limited 
company,  commenced  erecting  these  works, 
as  it  was  entitled  to  do,  without  any 
statutory  powers,  for  ordinary  generating 
purposes.  In  order  to  connect  these  works 
with  the  statutory  areas  and  to  supply 
those  areas,  the  company  needed  statutory 
powers,  which  it  sought  and  obtained  by 
this  Act.  Had  the  company  erected  these 
^orks  without  statutory  powers,  merely 
as  a  limited  company,  it  might  have  been 
liable  to  a  general  injunction  against 
nuisance  and  to  a  great  many  other  costly 
proceedings  which  would  have  driven  it 
out  of  London.  This  Act,  however,  gives 
the  company  a  statutory  right,  without 
any  limitation  of  any  sort.  The  prohibi- 
tion clause  in  the  earlier  Act  and  Orders 
is  not  absolute,  but  only  a  prohibition, 
unless  otherwise  empowered  by  Parliament 
or  the  Board  of  Trade.  Parliament  did 
otherwise  empower  by  the  general  terms 
ofthe  Actof  1898. 

The  Act  of  1889  merely  empowers  the 
company.  It  does  not  impose  a  limita- 
tion. The  Act  is  confined  to  the  county 
of  London.  Willesden  is  outside  the 
county.  The  prohibition  against  purchas- 
ing   or    acquiring    the    undertaking    of 
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another  oompaoy  relates  only  to  the 
administrative  coanty  of  London.  The 
whole  of  this  Act,  properly  understood, 
has  to  do  with  the  question  of  '*  dis- 
tricting." It  was  meant  to  protect  the 
statutory  areas  against  each  other.  Sec- 
tion 5  refers  to  "  undertakers "  for  the 
purpose  of  this  Act.  That  means  under- 
takers qua  undertakers.  It  does  not 
affect  a  limited  company  as  regards  its 
general  position  at  all,  and  if  it  can 
supply  outside  its  area,  mthout  in  so 
doing  using  any  of  its  statutory  powers, 
it  is  left  at  liberty  to  do  so.  If  the 
plaintifib  are  right,  the  company  would, 
under  ihe  Act,  have  had  only  to  abuse 
its  statutory  powers  sufficiently  to  lose 
those  powers,  and  to  have  become  ab- 
solutely free  at  WiUesden,  and  that  would 
be  a  rtdudio  ad  abstirdum.  With  regard 
to  the  question  of  finance,  there  is  nothing 
in  the  company's  having  to  give  security 
inconsistent  with  the  company  retaining 
its  general  powers.  The  company  merely 
has  to  satisfy  the  Board  of  Trade  that  it 
has  sufficient  financial  ability  to  carry  out 
the  specific  powers.  In  section  5,  more- 
over, the  prohibition  is  against  supplying 
energy  "  beyond "  the  area  of  supply. 
That  imports  that  the  company  must  not 
use  the  area  of  supply  as  a  basis  from  or 
through  which  to  supply  districts  adjoining 
or  lying  beyond  the  boundaries  of  its 
statutory  area  of  supply.  It  must  be 
construed  in  connection  with  and  in 
relation  to  the  area  of  supply.  Speaking 
strictly,  it  would  be  absurd  to  describe 
Edinburgh,  or  Durham,  as  being  beyond 
London.  If  the  Legislature  had  intended 
to  prohibit  the  company  from  carrying  on 
its  business  at  those  places,  or  elsewhere, 
it  would  have  imposed  a  prohibition  in 
general  terms,  and  not  merely  prohibited 
it  from  supplying  energy  "  beyond  "  the 
area  of  supply,  in  an  Act  paying  special 
attention  to  the  districting  into  areas  of 
supply  of  the  administrative  county  of 
London. 

Upjohn,  KXj.^  replied. 

Fabwell,  J. — ^This  is  an  action  by  the 
Attorney-General  in  which  he  complains 
that  the  defendants,  the  Metropolitan 
Electric  Supply  Oo.,  Lim,»  are  contra- 
vening the  prohibition  in  the    Act    of 


Parliament  and  the  Orders  confirmed 
by  Act  of  Parliament,  under  which 
their  undertakings  are  held,  and  seeks 
for  an  injunction  to  restrain  them.  Of 
course,  the  Attorney-General  can  main- 
tain such  an  action  irrespective  of  the- 
fiict  that  the  Willesden  Urban  District 
Council,  who  join  as  relators  for  the- 
purpose  of  costs,  would  have  no  right  of 
action  themselves. 

Now  the  question  really  turns  on  the 
construction  of  two  Acts  of  Parliament. 
I  should  say  that  the  defendants  hav& 
three  statutory  areas,  all  within  the  ad- 
ministrative county  of  London.  The- 
wording  of  the  negative  clauses  is  prac- 
tically identical  in  all  three,  and  I  pro- 
pose only  to  refer  to  the  Act  of  Parlia- 
ment. The  plaintiffs  have  recently  found 
that  they  were  unable  conveniently  to 
generate  sufficient  electricity  in  their 
several  areas  for  the  supply  of  their 
customers  within  those  areas.  They  have 
accordingly  obtained  statutory  authority 
to  set  up  a  generating  station  at  Willesdea^ 
which  is  without  those  three  areas  and 
also  without  the  administrative  county  of 
London,  and  they  have  also  acquired 
statutory  authority  to  supply  their  areas 
from  that  generating  station.  Before- 
turning  to  the  Acts  of  Parliament  under 
which  the  statutory  undertakings  in  ques- 
tion are  held,  I  should  mention  that  the 
defendant  company  is  not  formed  isnder 
any  private  Act  of  Parliament,  but  is  a 
limited  company  under  the  Act  of  1862 
and  the  following  Acts,  and  it  is  not 
suggested  that  there  is  anything  %^kffra 
vires  the  powers  of  its  memorandum  of 
association  ;  but  for  the  purpose  of  the- 
argument  in  this  case  it  is  in  very  much 
the  same  position  as  an  individual  would 
be  if  he  chose  to  do  this  as  a  private^ 
speculation. 

The  first  of  the  defendant  company^s 
Acts  is  dated  August  26,  1889,  and  it 
defines  *'  the  undertakers''  as ''  the  Metro- 
politan Electric  Supply  Company  Limited 
being  a  company  registered  under  tho' 
Companies  Acts  1862  to  1886  with  Kmited 
liabiUty  .  •  .  and  having  its  initial  capita) 
of  five  hundred  thousand  pounds  divided 
into  fifty  thousand  shares  of  ten  pounds 
each."  Before  I  go  through  the  two 
or  three  sections  to  which  it  is  necessary 
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to  refer,  I  should  perhaps  say  that,  having 
regard  to  the  arguments  that    I  have 
beard,  I  think  it  is  germane  to  the  sub- 
jeot  to  consider  what  the  Legislature  bad 
in  view  in  making  the  {Mx>visions  which  I 
find  in  the  Act  of  Parliament  itself.     As 
Lord  Halsbury  said  in  JStutman  Photo* 
gra/phin    Materials    Co.    v.    Comptroller' 
General  of  FaiemJta^  Dengne^  and  Trade 
Marks  [i898],^  referring  to  Heydon^a  Case 
[1584],^  "  We  are  to  see  what  was  the  law 
before  the  Act  was  passed,  and  what  was  the 
mischief  or  defect  for  which  the  law  bad 
not  provided,  what  remedy  Parliament  ap- 
pointed, and  the  reason  of  the  remedy." 
That  is  a  very  general  way  of  stating  it, 
but  no  doubt  one  is  entitled  to  put  one's 
self  in  the  position  in  which  the  Legis- 
lature was    at    the   time  the  Act   was 
passed  in  order  to  see  what  was  the  state 
of  knowledge  as  fieur  as  all  the  circum- 
stances brought   before  the  Legislature 
•are  concerned,  for  the  purpose  of  seeing 
what  it  was  the  Legislature  was  aiming  at. 
I  have  been  told  by  counsel  on  both  sides 
that  the  object  of  Parliament  was  first  of 
all  to  allot  certain  districts  which  should 
be  dealt  with  by  certain  companies,  and, 
as  appears  from  Major  Marindin's  report 
to  the   Board  of  Trade,  to  which  both 
parties  have  agreed  to  refer,  the  idea  in 
the  London  district,  at  any  rate,  was 
that  there  should  be  two  companies,  be- 
cause there  are  two  alternative  systems  of 
supply,  and  one  might  use  one  and  the 
other  the  other,  but  there  could  not  be 
more  than  two  in  any  one  area.     Com- 
petition, no  doubt,  was  intended  to  be 
limited  so  that  each  company  should  have 
its  own  area,  or  so  that  each  two  com- 
panies should  have  their  own    area   to 
themselves.    But  further  than  that — and 
I  do  not  think  counsel  for  the  defendants 
denied  it — I  think  also  that  the  Legis- 
lature took  into  consideration  the  finan- 
cial condition  of  the  company  to  which  it 
was  giving  statutory  auUiority ;  I  think 
it  is  only  right  to  infer  that  they  would 
do  so,  for  it  is  obvious  with  regard  to  a 
company  asking  for  statutory  powers  to 
break  up  streets,  to  interfere  in  the  way 
that  one  sees  only  too  often  with  the 

(3)  67  L.  J.  Ch.  628.  630;  [1898]  A.C.  671, 
i>73. 

(4)  3  Co.  Bep.  7a. 


traffic  of  the  highway,  and  to  carry  on  the 
various  works  which  necessarily  interfere 
a  good  deal  with  the  general  user  by  the 
public  of  what  is  public  property,  that  the 
Legislature  would  natuially  take  pains  to 
see  that  the  company,  which  they  do  so 
authorise  to  interfere  has]  money  enough 
not  only  to  carry  out  its  work,  but  also  to 
continue  to  carry  on  the  undertaking  when 
it  has  once  established  it.    For  those  pur- 
poses it  seems  to  me  that  the  Act  of  Parlia- 
ment has  inserted  in  it  various  clauses  with 
reference  to  the  solvency  of  the  company, 
and  its  accounts,  and  so  on,  shewing  that 
that  is  the  true  view.     Bearing  in  mind 
that  those  two  objects  are  two  of  the 
objects  which  Parliament  had  in  view,  I 
find  a  provision  at  the  end  of  section  3  of 
the  Act  to  which   I   will  refer.     It  is 
"The  undertakers  shall  not  purchase  or 
acquire  the  undertaking  of  or  associate 
themselves  with  any  other  Company  or 
person     supplying    energy     under    any 
license  Provisional  [Order  or  special  Act 
within    the    administrative    County    of 
London  unless  the  undertakers  are  autho- 
rised by  Parliament  to  do  so."     B!aving 
regard  to  what  I  have  just  said  as  to  the 
practice  of  allowing  two   companies  to 
compete  within  each  area  in  the  adminis- 
trative county  of  London,  and  not  outside, 
I  think  that  it  is  exceedingly  probable 
that  that  section  was  put  in  having  that 
in  view,  and  that  it  is  probable  that  it 
never  was  contemplated  that  this  company 
or  any  other  company  would  be  in  the 
least  likely  to  want  to  go  outside  the  ad- 
ministrative county.     However  that  may 
be,  I  can  only  deal  with  the  words  as  I 
find  them,  and  that,  no  doubt,  does  extend 
only  to  companies  and  so  on  within  the 
administrative  county;    but   it    also    is 
limited  to  the  purchase  or  acquisition  of 
an  existing  undertaking,  and  it  is  suffi- 
cient for  me  to  say  that  that  section  has 
no  application  to  the  case  before  me. 

Then  comes  section  5,  which  is  the 
material  section  in  the  present  case,  and 
it  is]  in  terms  both  general  and  explicit. 
The  defendants  are  driven  to  ask  me  to 
put  a  limitation  upon  the  clear  negative 
words:  "The  undertakers  shall  not  at 
any  time  after  the  passing  of  this  Act 
supply  energy  or  (exoept  for  the  purposes 
of  this  Act)  erect  or  lay  down  apy  electric 
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lines  or  works  beyond  the  area  of  supply 
otherwise  than  under  the  authority  of 
Ffeoiiament  or  under  a  license  granted  by 
the  Board  of  Trade."    The  undertakers 
«re  in  this  case  supplying  energy  to  the 
London    and     North-Western    Railway 
<b.     at     WiUesden,    which    is    outside 
their  area.      I  am  asked  to  say,  first  of 
all,  that  **  the  undertakers  "  cannot  mean 
simply  the  Metropolitan  Electric  Supply 
Co.  for  all  time.  To  that  extent,  although 
it  is  not  necessary  for  me  to  determine  it 
now,  I  should  be  disposed  to  agree.     I 
do  not  suppose  it  was  intended  to  say 
that  the   Metropolitan    Electric  Supply 
Co.  shall  never  do  this,  whatever  happens, 
but  the   qualification,  if  any,  which   is 
necessary,  is — *^  The  undertakers  so  long 
as  they  remain  undertakers  in  the  sense 
that  they  are  running  this  undertaking." 
That  qualification  I  am  willing  to  accept, 
but  it  ^oes  not  help  the  defendants.     The 
qualification  they  ask  me  to  put  in  is 
"  shall  not  use  any  of  the  powers  given  to 
them  by  the  Act  for  the  purpose  of  this 
undertaking."     I  find  it  absolutely  im- 
possible to  insert  any  such  words  at  all. 
Counsel  put  it  tersely  as  ''  shall  not  qua 
undertakers."     I  do*  not  know  that  the 
use  of  the  Latin  word  qua  assists  him 
much.     It  is  in  effect,  when  translated  at 
length  into  English,  *'  shall  not  use  any 
of  the  powers  given  to  them  as  under- 
takers."   I  may  say  that  I  see  no  ground 
whatever  for  so  limiting  the  words,  nor 
do  I  feel  justified  in  doing  anything  of  the 
sort.    Even  if  there  were  any  possibility 
of  limiting  them  so  as  to  make  it  not  in- 
consistent vTith  section  3 — as  to  which  I 
express  no  opinion — ^it  would  not  help  the 
defendants  in  the  present  case,  because  the 
circumstances  have  not  arisen  :  they  have 
not  "acquired  or  purchased  the  under- 
taking of,"  and  so  on.    They  are  simply 
themselves  using  their   new  generating 
station  for  the  purpose  of  supplying  cus- 
tomers outside  their  statutory  area.     I 
think  that  counsel  for  the  defendants  had 
not  the  courage  to  ask  me  to  insert  the 
woids  ^  within  the  administrative  County 
of  London,"  nor  do  I  see  how  it  would  be 

pOBSlDlek 

-There  is  a  ftirther  point  to  which   I 
adverted  during  the  argument,  and  that 


is  that  the  proviso  immediately  following 
these  negative  words  excludes  any  idea  of 
any  limitations  on  the  use  of  any  of  the 
powers  qiut  undertakers  as  suggested, 
for  the  proviso  is  "where  the  under- 
takers were  on  the  20th  day  of  May  1889  " 
— which  is  months  before  the  Act  was 
passed — "  supplying  or  under  any  binding 
agreement  to  supply  energy  to  any 
premises  beyond  the  area  of  supply," 
they  might  continue  to  do  so  for  six 
months — or  at  any  rate  for  a  limited 
period.  If  this  was  confined  to  a  prohibi- 
tion against  using  the  statutory  powers, 
that  proviso  is  absolutely  unnecessary. 
It  is  quite  plain  that  the  undertakers 
before  the  passing  of  the  Act  were  not 
using  any  of  the  powers  of  the  Act,  for 
there  were  none  to  use ;  and  if  they  were 
supplying  energy  beyond  the  limits  of 
supply,  they  were  doing  it  by  virtue  of 
some  rights  or  powers  of  their  own  as  a 
limited  company,  and  not  as  "under- 
takers "  under  tins  Act.  The  proviso  is 
absolutely  inconsistent  with  any  such 
limitation  as  I  am  asked  to  insert,  and  I 
find  myself  wholly  unable  to  insert  it. 

Then,  that  being  the  negative  clause, 
one  finds,  as  one  would  expect,  a  corre- 
sponding affirmative  clause — namely,  sec- 
tion 9 — which  provides,  "  Subject  to  the 
provisions  of  this  Act  and  the  prin- 
cipal Act  the  undertakers  may  supply 
energy  within  the  area  of  supply,"  and 
so  on.  I  do  not  think  there  is  any 
other  section  in  this  particular  Act 
to  which  it  is  necessary  to  refer,  and 
I  turn  to  the  Act  of  1898.  It  is  to  be 
remembered  that  the  argument  which  I 
have  heard  deals  with  each  area  as  in- 
tended to  be  a  self-sufficing  area  in  which 
there  should  be  a  statutory  company 
generating  its  own  electricity  and  supply- 
ing it  to  its  customers  within  its  own 
area,  all  being  done  within  its  own  area, 
so  that  there  should  be  a  distinct  kingdom 
to  itself.  The  preamble  to  the  Act  of 
1898  recites,  "And  whereas  the  demand 
for  the  supply  of  electric  current  within 
the  areas  supplied  and  authorised  to  be 
supplied  by  the  Company  has  increased 
and  is  increasing  very  rapidly  and  In 
order  to  enable  the  Company  to  meet 
this  demand  the  Company  have  found  it 
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practically  impossible  to  provide  adequate 
station  accommodation  within  their  said 
areas."    See  now  what  Parliament  is  told. 
The  Legislature  has  thought  it  proper  to 
have  a  number  of  small  electric  domains 
complete  within  themselves,  and  Parlia- 
ment is  told  that  that  particular  system 
in  the  present  case  will  not  work  because 
the  supply  and  demand  have  increased  so 
rapidly  that  their  generating  stations  are 
insufficient  to  supply  the  needs,  and  for 
obvious  reasons  in  densely  populated  dis- 
tricts it  is  not  possible  to  put  up  a  very 
large    generating    station,    or    multiply 
generating  stations,  without  the  risk  of 
continual  injunctions    against  nuisance. 
They  accordingly  appealed  to  Parliament 
to  relax  its  poUcy  with  regard  to  this, 
because  they  cannot  undertake  to  supply 
their  own  customers  within  their  statu- 
tory  areas  from  generating  stations  within 
those  areas,  to  allow  them  to  put  their 
generating  stations  from  those  areas  out- 
side.    That  is  the  whole  purview  of  the 
statute.     To  my  mind  it  is  as  plain  as 
possible.  "  And  whereas  the  Company  in 
order  to  provide  for  the  demands  upon 
them  ** — that  is,  the  demands  referred  to 
in  the  previous  sentence  from  their  own 
customers  within  their  own  areas — '*  have 
acquired  a  piece  of  land  in  the  parishes 
of  Willesden  and  Acton  and  are  engaged 
in  constructing  a  large  electrical  generat- 
ing station  and  works  thereon  on  which 
they  have  expended  and  are  in  course  of 
expending  large  sums  of  money.     And 
whereas    it    will    conduce    to    the    con- 
venience of  those  who  use  the  electric 
current  in  the  said  several  areas  of  supply 
of  the  Company  that  the  Company  should 
be  empowered  to  supply  from  the  said 
electrical  generating  station  and  works 
electric    current    to     their    distributing 
stations  within  the  several  areas  of  supply 
herein-before  mentioned  and  for  that  pur- 
pose to  lay  down,"  &c.    The  whole  scope 
of  the  preamble  is  limited  to  the  con- 
venience, and  the  benefit  of  the  customers 
within  the  statutory  areas,  and  the  whole 
Act  is  a  mere  enabling  of  the  company  to 
substitute  a  generating  station  outside  for 
the  generating  station  within  the  area. 
Section  2  is  in  general  terms.     I  express 
no  opinion  about  what  may  happen  if  the 


Metropolitan  Electric  Supply  Co.  should 
eventually  deprive  themselves  of  or  give 
up  their  three   statutory  areas.     What 
this  section  will  mean  then  somebody  else 
may  construe  when  the  event  happens. 
I  pass  it  by  with  the  observation  that  it 
is  simply  an  authority  to  hold  and  to  use 
as  a  station  for  generating  purposes  a 
certain  piece  of  land,  and  to  establish  and 
work  on  that  land  plant  for  generating 
electrical  energy  and  for  other  purposes 
incidental  to  their  undertaking  or  busi- 
ness.   That  does  not  in    terms  or    by 
implication  authorise  the  supply  of  any- 
thing from  that  station ;  it  simply  autho- 
rises the  manufisbcture  and  the  generation 
of  power  on  that  spot.     I  will  take  sec- 
tion 16  next,  which  enables  them  to  supply. 
It  is  plain  to  my  mind,  and  it  is  con- 
sistent with  the  preamble,  that  the  supply 
is  only  to  the  several  areas  or  districts 
over  which  the  company  have  now  powers 
of  supply,  or  over  which  they  may  here- 
after have  such  powers  under  any  special 
Act  or  Provisional  Order.     The  argument 
is  that  the  words  '*  and  elsewhere  wher- 
ever they  may  think  fit  to  use  it  as  a 
'  limited  company,"  or  words  to  that  efifect, 
should  be  added.    But  it  appears  to  me 
to  be  absolutely  impossible  that  I  should 
do  anything  of  that  sort,  or  that  I  should 
hold  that  there  is  anything  in  this  Act 
which   impliedly  authorised  their  doing 
anything  of  the  sort  in  contravention  of 
the  express  provision  of  section  5  of  the 
Act  of  1889.     But  it  does  not  stop  there, 
because,  if  I  go  back  to  sections  12  and  13, 
I    find     there    is    an    express    saving : 
''  Nothing  in  this  Act  contained  shall  be 
deemed  to  release  the  Company  from  any 
of  the  duties  liabilities  or  conditions  " — 
counsel  for  the  defendants  admitted  that 
the  negative  section  was  a  condition — 
''imposed  upon  them"  by  the  Padding- 
ton    Lighting     Order,    1890,    and     the 
West    London    Lighting    Order,    1889, 
both  of  which  cont^n  negative  provisions 
to  the  same  effect.    Qn  all  these  grounds 
it  appears  to  me  thiyt  the  company  are 
acting  in  direct  contrst^ention  of  the  Act 
of  Parliament  in  doing  that  which  they 
are  now  proposing  to  ^do.     I  therefore 
propose  to  grant  an  injunction  as  asked. 
I  propose  to  suspend  it  .for  a  little  time 
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so  as  not  to  inconvenience  the  London 
and  North- Western  Railway  Co.  by 
suddenly  depriving  them  of  an  electric 
supply. 

Solicitore— W.  G.  Greig,  for  plaintiff;  Barlow 
&  Biurlow,  for  defendants. 

IBepoHed  hy  R,  J.  A.  MorrUon^  JSsq., 
BarristeT'Ot'Lan, 


Joyce,  J. 

1904. 

Dec.  U,  15,  16. 


Att,-Qbn.  V,  Stafford- 
\  SHIRE  County  Council. 


LoociL  Government — County  Council — 
Highway  or  Main  Road — Retaining  Walk 
— LiabiUly  to  Repair — Local  Government 
Act,  1888  (51  €^  52  Vict.  c.  41),*.  11— 
Dedaration — Mandatory  Order, 

A  county  council  ie  not,  by  virtue  oj 
the  Local  Government  Act^  1888,  under 
any  direct  liability  to  repair  retaining 
UHiUle  by  the  side  of  a  main  road. 

The  liability  of  a  road  authority  to 
repair  a  highway,  whether  at  common  law 
or  by  statute,  ia  general ;  and  tlie  Court 
will  noty  either  by  declaration  or  man- 
datary order  or  othervnee,  prescribe  what 
pariioular  works  or  repairs  are  necessary , 
or  whether  any  particular  work  or  repairs 
be  necessary  for  the  maintenance  of  the 
road. 

Quiere,  whether  there  be  any  legal  liabi- 
Jity  to  repair  a  highway  upon  any  one 
other  than  the  inhdlktarUs  of  the  parish. 

Action  by  the  Attorney-General  at  the 
relation  of  the  trustees  of  Lord  Maccles- 
field's settled  estates.  Through  certain 
lands  forming  part  of  the  settled  estates 
ran  a  highway  or  main  road  known  as 
the  Leek  and  Macclesfield  main  road, 
which,  by  virtue  of  section  11  of  the 
Local  Grovernment  Act,  1888,  is  now 
vested  in  the  defendant  county  council. 
The  road  in  question  had,  in  various 
places  where  it  passed  through  the  Mac- 
clesfield estate,  been  cut  through  the  side 
of  a  hill  or  sloping  ground.  In  such 
places  the  road  on  the  lower  side  was 
Vol.  74.— Ohanc. 


supported  by  an  embankment  or  support- 
ing walls,  and  on  the  upper  side  the  road 
was  protected  by  retaining  or  breast 
walls,  constructed  for  the  purpose  of  pre- 
venting the  soil  of  the  adjoining  land 
from  slipping  on  to  the  highway.  These 
walls  had,  as  the  plaintiffs  alleged,  always 
been  repaired  and  maintained  by  the 
highway  authority  for  the  time  being 
until  the  Local  Government  Act,  1888, 
came  into  operation,  since  which  time 
they  had  been  repaired  and  maintained 
by  the  defendant  county  council  until 
the  year  1902,  when  they  disputed  their 
liability  to  continue  such  repair  and 
maintenance.  The  plaintiffs  also  alleged 
that  certain  of  the  retaining  walls  were 
out  of  repair,  and  insufficient  to  protect 
the  highway,  and  were  therefore  a  public 
nuisance.  They  claimed,  first,  a  declaration 
that  the  defendants  were  liable  to  repair 
and  maintain  the  retaining  walls;  and 
secondly,  that  the  defendants  be  ordered 
forthwith  to  repair  such  walls  as  were  in 
need  of  repair.  The  defence  was  a  denial 
that  the  walls  were  out  of  repair,  a  denial 
of  liability  and  that  there  was  any  right 
or  cause  of  action  in  the  plaintiffs. 

Hughes,  K.C.,  and  R.  C.  Glen,  for  the 
plaintiffs. — The  walls  are  repairable  by 
the  defendants  under  the  Highways  Act, 
1888,  s.  11 .  The  county  council  must  do 
everything  that  is  necessary  for  repairing 
and  maintaining  the  road  and  protecting 
it  from  damage — Sandgale  Urban  Council 
V.  Kent  County  Council  [l898].^  There- 
fore they  must  keep  in  repair  these 
retaining  walls.  The  walls  are  out  of 
repair,  and  are  likely  to  fall  down,  and, 
being  dangerous  to  the  public,  are  conse- 
quently a  nuisance — Reg,v,  Watson  [1703"!.* 
If  the  walls  are  vested  in  the  county 
council,  and  they  are  liable  to  repair 
them,  there  is  a  right  of  action  in  the 
adjoining  landowner  without  adding  the 
Attorney-General  —  Baron  v.  Fortslade- 
by -Sea  Urban  Council  [l90o]  * — even 
though  no  evidence  of  actual  damage  is 
given  —  Att,'Gen.  v.  Shrewsbury  and 
Kingsland  Bridge  Co,  [I882].* 

(1)  79  L.  T.  425. 

(2)  2  Ld.  Raym.  856. 

(3)  69  L.  J.  Q.B.  899 ;  [19001  2  Q.B.  688. 

(4)  61  L.  J.  Ch.  746 ;  21  Ch.  D.  762. 


Digitized  by 


Google 


154 


CHANCERY  DIVISION. 


[1005 


AtT.-GbN.   V,   SlArFORDSHIRE  CoUNTY  COUNCIL. 


[They  also  referred  to  the  Highways 
and  Locomotives  Amendment  Act,  1878, 
8.  13;  AU,'Gen.  V,  Ashbourne  Recreation 
Co.  [1902],*  and  Att.-Oen.  v.  Wimbledon 
House  EsUOe  Co,  [i904].^] 

Banekwerts,  K,C,^  B.nd  John  LesUe,  for 
the  defendants. — This  action  is  miscon- 
ceived. The  case  of  Scmdgate  Urban 
Coumdl  V.  Kent  County  Council  ^  has 
nothing  to  do  with  the  present  case. 
There  the  only  question  was  as  to  the 
contribution  to  be  made  by  two  authorities 
to  the  cost  of  repairs.  The  only  duty  of 
a  county  council  with  respect  to  repairs 
is  that  imposed  by  section  11  of  the  Act 
of  1888,  and  that  duty  is  the  same  as  the 
duties  formerly  imposed  upon  highway 
boards  and  surveyors  of  highways.  County 
councils  are  only  liable  as  successors  of 
surveyors  of  highways.  The  original 
liability  to  repair  was  on  the  inhabitants 
of  the  parish  unless  otherwise  expressly 
provided  by  statute — Rex  v.  St,  George's, 
Hanover  Square  {Inhabitants)  [1812]/ 
and  Reg,  v.  Brightside  Bierlow  {Inhabi' 
tants)  [l849].^  On  the  dedication  of  a 
highway  the  inhabitants  of  the  parish 
became  ipso  facto  liable  to  repair — Rex  v. 
Leake  {Inhabitants)  [l833].^  The  only 
liability  of  the  surveyors  of  highways  was 
as  agents  of  the  inhabitants — Young  v. 
Davis  [1862]  >°  and  Cowley  v.  Newmarket 
Local  Board  [l892].*>  The  extent  of  the 
liability  was  merely  to  repair  the  road  so 
as  to  make  it  reasonably  fit  for  traffic- 
Reg.  V.  Cluworih  (Inhabitants)  [iTOs" 
Reg.  V.  Stretford  {InhahitarUs)  *1705" 
Rex  V.  Landidph  (Inhabitants)  1834 
Reg.  V.  Henley  {InhabitanU)  [l847  ,>*  Seg 
V.  High  Halden  (Inhabitants)  [1859],^^ 
Leek  Improvement  Commissioners  y.  Staf- 
ford Justices  [i888],*^  and  Rex  v.  Devon 

(6)  72  L.  J.  Ch.  67 ;  [1903]  1  Cli.  101. 

(6)  73  L.  J.  Ch.  693  ;  [1904]  2  Ch.  34  . 

(7)  8  Campb.  222. 

(8)  19  L.  J.  M.C.  50;  13  Q.B.  933. 

(9)  5  B.  &  Ad.  469. 

(10)  2  H.  &  C.  197 ;  reported  below,  31  L.  J. 
Ex.  250. 

(11)  [1892]  A.C.  345. 

(12)  1  Salk.  358. 

(13)  2  Ld.  Eaym.  1169. 

(14)  1  Moo.  &  R.  393. 

(15)  2  Cox  C.C.  334. 

(16)  1  F.  &  F.  678.      ^''^ 

(17)  57  L.  J.  M.C.  102 ;  20  Q.B.  D.  794. 


18 


{hihabitamts)  [l825V^  It  is  entirely  in 
the  discretion  of  tne  highway  authority 
as  to  how  the  repairs  should  be  done — 
Reg.  V.  Claahy  {Inhabitants)  \\%6b]  ^^  and 
Sandgate  Urban  Council  v.  Kent  County 
Council,^  A  turnpike  trust  does  not 
relieve  the  inhabitants  from  liability — 
Reg.v.Netherthong  (Inhabitant)  [1818]*^ 
and  Reg.  v.  Preston  {Inhabitants)  [l838j.^^ 
Turnpike  trustees  are  not  liable  to  repair 
except  under  a  special  Act — Rex  v.  Llan- 
dilo  Commissioners  [l788]^2.  ^Qp  ^3^^ 
surveyors  of  highways  so  liable — Young 
V.  Davis  ^®  and  Reg.  v.  Poole  Corporation 
[i887].^^  There  is  no  indictment  against 
a  highway  board  for  repairs — Lough- 
borough Highway  Board  v.  Curzon 
[I886]  '^ ;  and  no  mandamus  will  lie  to 
repair  a  road — Reg.  v.  Oxford  and  Witney 
Road  Trustees  [l84o].^*  A  highway  au- 
thority is  not  liable  for  non-feasance, 
but  only  for  misfeasance  —  Cowley  v. 
j^ewmarket  Local  Board,^^  The  Court 
will  not  make  a  declaration  before  the 
occasion  for  it  arises — Honour  v.  Equitable 
Life  Assurance  Society  [l90o]  ^^ — and  a 
declaration  will  only  be  made  where  it  is 
ancillary  to  legal  rights — WiUiams  v. 
North's  Navigation  Collieries  [l904].*^  If 
the  road  is  out  of  repair,  the  county 
council  or  their  surveyor  may  be  sum- 
moned before  the  Justices — Cowley  v. 
Neumuirket  Local  Board,^^  It  rests  with 
the  defendants  to  say  what  is  best  to  be 
done,  and  they  may  let  the  walls  come 
down  and  clear  away  the  soil — Reg.  v. 
Greenhow  {Inhabitants)  [l876].*®  They 
are  not  liable  to  continue  to  repair  the 
walls  simply  because  they  have  repaired 
them  in  the  past — Rex  v.  Llandilo  Com- 
missumers,^^ 

Hughes,  K.C.j  in    reply. — ^The   Court 
wiU  make  a  dedaratioh  where  it  refuses 

(18)  4  L.  J.  (o.s.)  K.B.  34 ;  4  B.  &  C.  670. 

(19)  24  L.  J.  Q.B.  223. 

(20)  2  B.  &  Aid.  179. 

(21)  2  Lewin  C.C.  193. 

(22)  2  Term  Bep.  232. 

(23)  56  L.  J.  M.C.  131 ;  19  Q.B.  D.  602. 

(24)  55   L.  J.   M.C.   122,    126;  16  Q.B.  D, 
565,  671;17Q.B.  D.  344. 

(25)  12  Ad.  &  B.  427. 

(26)  69  L.  J.  Ch.  420 ;  [1900]  1  Ch.  852. 

(27)  73  L.J.  K.B.  575,  679;  [1904]  2  K.B. 
44,  49. 

(28)  46  L.  J.  M.C.  141 ;  1  Q.B.  D.  703. 
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other  relief.  Declarations  were  made  in 
the  foUowing  cases:  BUit  v.  Bedford 
(Dttke)  [1899],^  Llandudno  Urban  Council 
V.  Woods  [l899],3o  AtL'Gen.  v.  Merthyr 
Tydfd  Union  [l900],*'^  Islington  Vestry  v. 
Homaey  Urban  Council  [1900],^^  Young  v. 
AahUy  Gardens  Properties  [1903],^^  and 
AU.'Gtn.  V.  West  Riding  County  Council 
[1903],^  the  last  case  being  most  like  the 
present  one. 

JoTOB,  J. — This  is  ostensibly  an  action 
to  compel  the  county  council  to  perform 
the  statutory  duty  imposed  upon  them  by 
section  11  of  the  Lo(»l  Government  Act, 
1888,  of  repairing  and  maintaining  a  main 
road.  It  is  alleged  that  the  county  council 
has  committed  default  by  failing  to  keep 
in  repair  certain  retaining  walls.  In  my 
opinion,  the  real  object  of  the  action  is  to 
compel  the  county  council  to  keep  up  the 
retaining  walls  adjoining  the  estate  of 
Lord  Macclesfield,  where  the  land  is  at  a 
higher  level  than  the  road.  The  plaintiffs 
seek  to  get  at  what  they  want  in  this  way. 
They  say  that  section  11  of  the  Act  of 
1888  imposes  upon  the  county  council  a 
statutory  liability  to  maintain  and  repair 
the  road.  Next  they  say  that  the  county 
council  is  bound  to  keep  in  i*epair  every 
work  which  is  necessary  for  the  main- 
tenance and  protection  of  the  road.  They 
contend  that  these  waUs  are  necessary 
for  that  purpose,  and  therefore  that  the 
county  council  is  bound  to  maintain  and 
repair  them  and,  I  suppose,  to  keep  them 
in  perfect  condition.  It  seems  to  me 
that  I  cannot  impose  such  an  obligation 
on  the  county  council  without  extending 
the  statute  or  adding  something  to  it 
which  is  not  to  be  found  there. 

The  plaintiffs  claim  a  declaration  that 
the  defendants  are  liable  to  repair  the 
waUs,  and  that  they  be  ordered  forthwith 
to  repair  them.  In  my  opinion,  no  such 
mandatory  order  as  that  .asked  for  can  be 
properly  granted.  It  is  a  necessary  re- 
quisite of  every  mandatory  injunction 
that  it  should  be  certain  and  definite  in 

(29)  68  L.  J.  Ch.  289;  [1899]  1  Oh.  494. 

(30)  68  L.  J.  Ch.  623 ;  [1899]  2  Ch.  705. 

(31)  69  L.  J.  Ch.  299 ;  [1900]  1  Ch.  616. 

(32)  69  L.  J.  Ch.  324 ;  [1900]  I  Oh.  695. 

(33)  72  L.  J.  Ch.  620  J  [1903]  2  Ch.  112. 

(34)  1  L.  G.  R.  223. 


its  terms,  so  as  to  shew  clearly  and 
specifically  what  the  enjoined  person  is 
required  to  do.  It  is  not  the  practice 
of  the  Court  to  grant  a  mandatory  order 
to  do  repairs,  since  the  Court  cannot 
superintend  the  work  to  be  done.  Ko 
doubt  that  difiiculty  had  occurred  to  the 
plaintifiTs,  and  the  claim  to  a  mandatory 
order  has  been  dropped.  The  Court 
was  then  asked  to  make  a  declaration 
that  the  county  council  is  liable  to  main- 
tain and  repair  certain  walls,  without 
anytning  being  said  as  to  the  height  or 
length  of  the  walls  to  be  repaired,  as  to  the 
materials  to  be  used,  the  time  within  which 
the  work  was  to  be  done,  or  any  other 
particulars.  How  can  the  Court  say  that 
the  repair  of  these  walls,  even  if  particulars 
were  given,  was  necessary  to  the  repair 
and  maintenance  of  the  road?  At  all 
events,  in  my  opinion,  it  is  impossible  to 
say  so  on  the  evidence  in  this  case.  In 
the  case  of  Sandgate  Urban  Cowncil  v. 
Kent  County  Council,^  where  the  only 
question  was  in  what  proportion  the  cost 
of  the  works  was  to  be  contributed  by  the 
two  authorities,  Lord  Davey  said  :  '*  there 
is  no  liability  upon  the  road  authorities, 
which  could  be  enforced  either  by  indict- 
ment or  otherwise,  to  do  any  particular 
work.  Their  liability,  either  at  common 
law  or  by  statute,  is  general,  to  repair  and 
maintain  the  highway,  leaving  it  to  them 
to  find  out  the  best,  or  at  any  rate  adequate, 
means  of  discharging  that  liability."  No 
case  has  been  cited  where  the  Court  has 
taken  upon  itself  to  say  what  particular 
works  ought  to  be  done  by  the  highway 
authority,  and  I  am  unable  and  I  decline 
in  the  present  case  to  prescribe  what 
particulfi^  works  are  required  for  the 
purpose  of  maintaining  the  highway  or 
what  particular  repairs  are  necessary.  It 
is  clear  on  the  authorities  that  no  man- 
da/mus  will  lie  against  a  highway  au- 
thority to  do  any  particular  repairs.  If 
the  road  is  allowed  to  get  out  of  repair, 
no  doubt  there  is  an  appropriate  remedy. 
On  the  evidence  I  hold  that  the  road 
is  not  at  present  out  of  repair.  It  is  said, 
however,  that  the  retaining  walls  being 
out  of  repair  constitute  a  nuisance ;  but 
that  is  not  proved,  and  I  hold,  as  a  fact, 
that  the  retaining  walls  in  their  present 
condition  are  neither  dangerous  nor  a 
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public    nuisance,   nor    anything  of   the 
kind. 

An  elaborate  argument  was  addressed 
to  the  Court  on  behalf  of  the  defendants 
to  shew  that  the  original  liability  to  re- 
pair was  on  the  inhabitants  of  the  parish, 
that  the  only  liability  of  the  county 
council  was  as  successors  of.  the  highway 
board,  and  that  no  action  would  lie  against 
the  county  council.  I  was  much  im- 
pressed with  that  argument,  but  it  is  not 
necessary  to  decide  the  point.  I  hold 
that  the  action  is  misconceived,  that  it 
fails  on  the  merits,  and  must  be  dis- 
missed with  the  usual  consequences. 


Solicitors— Lawrence,  Graham  k  Co.,  for  plain- 
tiffs ;  Herbert  M.  Davis,  for  defendants. 

l-lleparted  by  8.  E,  WilUamSy  Esq., 
Barriiter-at-Zaw. 


Fabwell,  J. 
1904 
Dec.  16. 


ELL,  J.      ■) 

04.  [ 

,17,20.) 


Rainfobd  v.  Ejsith. 


Company — Certificate  of  Shares — Note 
that  ^^  without  the  production  of  this  cer- 
tifioate,  no  transfer  of  the  shares  mentioned 
therein  eon  be  registered  ^^ — Contract — 
Parties— Companies  Act^  1862  (25  <£r  26 
Vict.  c.  89),  ss.  22  and  30. 

A  note  that  "  without  the  production  of 
this  certificate^  no  transfer  of  the  shares 
mentioned  therein  can  he  registered,**  ap- 
pended to  a  certificate  of  shares  in  a  com- 
pany incorporated  under  the  Companies 
Act^  1862,  issued  to  a  registered  holder  tVi 
respect  of  his  holding,  is  not  an  invitation 
to  the  whole  world  to  deal  with  the  certifi- 
cate on  the  footing  of  a  contract  by  the 
company  with  the  holder  for  the  time  being 
thereof  not  to  allow  a  transfer  to  be  regis- 
tered without  its  production. 

The  company  bona  fide  registering  a 
tfwnsfer  without  production  of  the  cer- 
tificate will  not  be  liable  in  damages  to  a 
person  holding  the  certificate  by  way  of 
mortgage  whose  rights  have  been  defeated 
by  the  transfer. 


The  Blackman  Co.,  Lim.,  who  were  de- 
fendants to  this  action,  were  incorporated 
in  the  year  1890.  The  articles  of  associa- 
tion of  the  company,  so  far  as  material, 
were  as  follows :  Article  13 :  "  The  com- 
pany shall  not  be  bound  to  regard  or 
see  to  the  execution  of  any  trusts,  whether 
express,  implied,  or  constructive,  to  which 
any  share  may  be  subject."  Article  23 
required  the  instrument  of  transfer  to  be 
signed  by  both  parties.  Article  24: 
'*  Before  registration  of  any  transfer,  the 
instrument  of  transfer  shall  be  left  at  the 
office  of  the  company,  together  with  any 
evidence  the  company  may  require  to 
prove  the  title  of  the  transferor,  and  the 
transfer  shall  thenceforward  be  kept  by  the 
coioapany."  Article  26 :  ''^The  directors 
may  also  refuse  to  register  any  transfer  of 
shares,  whether  fully  paid  up  or  not,  or  of 
stock  by  any  holder,  or  joint  holders,  who 
is,  or  are,  or  any  one  of  whom  is,  indebted 
to  the  company  on  any  account  what- 
soever." 

The  company  issued  to  one  Casmey,  who 
was  the  holder  of  120  ordinary  shares  in 
the  company,  a  certificate  of  his  holding. 
At  the  foot  of  the  certificate  was  a  note 
in  the  following  terms :  "  Note.  Without 
the  production  of  this  certificate,  no 
transfer  of  the  shares  mentioned  therein 
can  be  registered." 

In  May,  1903,  the  plaintiff*  lent  to 
Casmey  100^.,  and  took  from  him  as 
security  a  transfer  with  the  date  left  in 
blank  of  his  120  ordinary  shares  in  the 
defendant  company,  and  he  handed  over 
the  certificate  with  the  transfer  to  the 
plaintiff".  On  June  25,  1903,  Casmey 
executed  a  transfer  of  the  same  120 
shares  to  one  Younie  in  consideration 
of  90Z.  This  transfer  was  presented  to  the 
company  for  registration,  and  was  regis- 
tered on  June  25,  1903.  The  absence  of 
the  certificate  was  accounted  for  to  the 
satisfaction  of  the  board  of  directors  by  a 
declaration  of  Casmey,  in  which  he  stated 
that  the  certificate  was  in  the  possession 
of  a  friend  of  his,  but  was  not  held  by 
such  friend  as  a  charge  against  any  loan 
or  other  consideration.  The  chairman  of 
the  board  was  called,  and  explained  that 
Casmey  had  been  a  trusted  seryant  of  the 
company  for  sixteen  years,  and  that  thej 
believed  his  statement,  and  on  the  fitith 


Digitized  by 


Google 


Vol.  74.] 


CnANCERY  DIVISION. 


157 


Raikford  v.  Eeith. 


of  it  registered  the  transfer  and  issued  a 
fresh  certi6cate  to  Younie.  On  Septem- 
ber 2,  1903,  the  plaintiff  filled  in  the  date 
of  his  transfer  and  presented  it  for  regis- 
tration, which  was  refused,  and  he  there- 
upon brought  this  action.  There  were 
two  alternative  claims,  but  the  only  one 
Galling  for  a  report  was  a  claim  for 
damages  for  registering  the  transfer  to 
Younie  and  refusing  to  register  the 
transfer  to  the  plaintiff. 

T.  Clarkson,  for  the  plaintiff.— The  note 
amounts  to  an  undertaking  that  a  transfer 
will  not  be  registered  unless  the  certificate 
of  shares  is  contemporaneously  produced. 
Any  person  advancing  money  on  the  faith 
of  this  undertaking  is  entitled  to  be  com- 
pensated for  any  damage  he  may  suffer  by 
reason  of  the  company  having  registered 
another  person  without  requiring  produc- 
tion of  the  certificate. 

Upjohn,  X,C.^  and  Clausen,  for  the 
defendants. — In  order  to  ascertain  the 
liability  of  the  company,  regard  must 
first  be  had  to  the  Companies  Act,  1862.^ 
The  statute  provides  that  the  articles 
must  be  looked  at  to  see  what  the  com- 
pany has  provided  as  regards  the  transfer 
of  shares.  These  require  an  instrument 
of  transfer  signed  by  both  parties.  The 
cases  nearest  in  point  are  the  advertisement 
cases — WilliatM  v.  Canoardine  [1833]  ^  and 
CarUU  V.  Carbolic  Smoke  Ball  Co.  [i892].3 
But  they  depend  upon  the  form  of  the 
advertisement,  which  does  not  in  every 
case  amount  to  an  absolute  offer  capable 
of  acceptance.  But,  even  if  that  were  so, 
there  was  in  this  case  no  communication 
of  acceptance  of  the  offer,  which,  as  Lord 
Blackburn  pointed  out  in  Brogden  v. 
Metropolitan  Railway  [l877],^  is  essential 
to  complete  the  contract.  Ooy  <k  Co,,  In 
re;  Farmer  v.  Goy  d&  Co,  [l90o],-'  is  only 

(1)  The  following  provisions  of  the  Companies 
Act,  1862,  were  referred  to :  Section  22 :  "  The 
shares  or  other  interest  of  any  member  in  a 
company  under  this  Act  nhall  be  personal  estate, 
capable  of  being  transferred  in  manner  provided 
by  the  regnlations  of  the  company.  .  .  ." 

Section  80 :  "  No  notice  of  any  trust,  express, 
implied,  or  constractive,  shall  be  entered  on  the 
register,  or  be  receivable  by  the  registrar.  .  .  ." 

(2)  2  L.  J.  K.B.  101 ;  4  B.  &  Ad.  621. 

(3)  62  L.  J.  Q.B.  257;  [1893]  1  Q.B.  256. 

(4)  2  App.  Cas.  666,  692. 

C6)  69  L.  J.  Ch.  481 ;  [1900]  2  Ch.  149. 


a  question  of  construction  of  contract,  and 
does  not  touch  the  question  of  law  now 
raised. 

[They  also  referred  to  Low  v.  Bouverie 
[l89l].«J 

The  question  is  purely  academical,  for 
there  is  no  obligation,  statutory  or  other- 
wise, on  the  company  to  print  this  or  any 
other  footnote  on  a  certificate  of  shareb, 
and  an  adverse  decision  would  merely  lead 
to  the  issue  of  certificates  without  these 
footnotes. 

T,  Clarkaon  replied, 

[In  addition  to  the  authorities  above- 
mentioned,  dicta  in  the  following  cases 
were  referred  to :  Colonial  Bank  v. 
Whinney  [i886],^  Shropshire  Union  Bail- 
ways  and  Canal  Co.  v.  Reg,  [l875],®  SociiU 
Genirale  de  Paris  v.  Walker  [l885].®] 

Cur,  adv.  vuU. 

Dec.  20. — Fabwell,  J.,  read  a  written 
judgment,  in  which,  after  stating  the  facts 
to  the  effect  above  stated,  he  continued  : 

Now  I  have  no  hesitation  in  finding 
that  the  board  of  directors  acted  with 
complete  honafdea  and  believed  Casmey's 
explanation  of  the  absence  of  the  cer- 
tificate ;  but  if  they  did  in  fact  owe  a  duty 
to  the  plaintiff  to  take  reasonable  and 
proper  care,  I  hold  that  they  did  not  in 
fact  discharge  it.  I  cannot  think  that 
they  would  be  justified  in  accepting  such 
a  statement  as  that  the  certificate  was  in 
the  hands  of  a  friend,  with  no  reason 
given  for  its  non-production  by  such 
friend,  and  no  explanation  of  his  or  its 
whereabouts.  But  the  plaintiff  has  to 
establish  the  existence  of  such  a  duty ; 
and,  relying  as  he  does  on  the  note  set 
out  above,  he  must  contend  that  it 
amounts  either  to  a  representation  which 
the  company  is  estopped  from  denying,  or 
that  it  is  a  contract  with  all  persons  to 
whose  hands  the  certificate  may  come.  In 
my  opinion,  it  is  not  a  case  of  estoppel. 
If  the  note  is  a  representation  at  all,  it  is 
not  one  of  fact,  but  either  of  intention  or 
of  law.  If  it  is  either  of  these,  no  action 
will,  of  course,  lie — see  Citizvas*  Bank  of 
Lousiana  v.  First  National  Bank  of  New 

(6)  CO  L.  J.  Ch.  694 ;  [1891]  3  Ch.  82 

(7)  £6  L.  J.  Ch.  43  ;  11  App.  Cas.  426. 

(8)  46  L.  J.  Q.B.  31 ;  L.  K.  7  H.L.  496. 

(9)  65  L.  J.  Q.B.  169  ;  11  App.  Cas.  20. 
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Orleans  [1873]*°  and  BeaUie  v.  Ehury 
{Lord)  [1872].^*  But  I  am  relieved  from 
consideriDg  this  point,  for  the  plaintiff 
neither  pleaded  nor  alleged  in  his  evidence 
that  he  saw  the  certificate  hefore  he  made 
the  loan,  that  he  ever  read  the  note,  or 
that  he  believed  or  acted  on  it. 

But  it  is  said  that  it  is  a  contract  by  the 
company — first  with  the  registered  owner 
of  the  shares  mentioned  in  the  certificate, 
and  secondly  with  all  persons  to  whose 
hands  it  may  come.  I  pass  by  the  first 
branch,  as  the  registered  owner  was  the 
rogue  through  whose  dishonesty  the  pre- 
sent difficulty  has  arisen.  But  the  second 
raises  a  question  of  considerable  import- 
ance. There  is  no  doubt  that  documents 
may  be  so  framed  as,  apart  from  repre- 
sentation and  estoppel,  to  invite  persons 
not  parties  to  them  to  act  upon  the  faith 
of  some  statements  therein,  and  if  such 
persons  do  in  fact  accept  such  invitation 
a  complete  contract  will  be  established. 
A  good  illustration  of  this  will  be  found 
in  Agra  v.  MaMermarCs  Bank,  In  re; 
Asiatic  Banking  Corporation,  ex  parte 
[1867]. ^2  The  bank  in  that  case  gave 
a  letter  of  credit  to  Dickson  &  Co.,  con- 
taining the  words,  ''parties  negotiating 
bills  under  it  are  requested  to  endorse 
particulars  on  the  back  hereof,"  and  this 
(as  Lord  Justice  Turner  said)  rendered  it 
plain  that  the  letter  was  given  by  the 
bank  with  a  view  to  its  being  shewn  to 
persons  who  were  to  negotiate  the  bills, 
and  to  make  advances  on  the  faith  of  the 
letter — that  that  part  of  the  letter  was  in 
truth  addressed  to  the  persons  by  whom 
the  bills  were  to  be  negotiated ;  and  he 
accordingly  held  that  there  was  a  good 
equity  to  sustain  a  bill  filed  by  any  one 
of  the  persons  by  whom  bills  drawn  under 
the  letter  of  credit  had  been  negotiated 
to  compel  the  board  to  accept  and  pay 
such  bills.  Lord  Cairns  went  further, 
and  held  that,  on  the  offer  in  the  letter 
being  accepted  and  acted  on,  there  was  a 
valid  and  binding  legal  contract.  This  is, 
however,  in  each  case  a  question  of  con- 
struction of  the  document.  Not  every 
declaration  of  intention,  even  although 
it  assumes  that  persons  will  act  on   it, 

(10)  43  L.  J.  Ch.  269 ;  L.  R.  6  H.L.  352. 

(11)  41  L.  J.  Ch.  804  ;  L.  R.  7  Ch.  777. 

(12)  36  L.  J.  Ch.  222 ;  L.  R.  2  Ch.  391. 


creates  a  contract.  Thus,  in  Harris  v. 
Nickerson  [1873]  ^^  an  auctioneer's  ad- 
vertisement that  he  would  sell  certain 
furniture  on  certain  days  was  held  to 
be  a  mere  declaration  of  intention,  and 
not  to  amount  to  a  contract  with  any  one 
who  would  act  on  it,  although  the  object 
of  the  advertisement  was,  of  course,  to 
induce  people  to  attend  at  the  auction. 

In  the  case  before  me  I  fail  to  find  any- 
thing in  the  shape  of  an  invitation  or  offer 
on  which  any  one  is  entitled  to  act  In 
my  opinion,  it  is  addressed  as  a  warning 
to  the  owner  of  the  registered  shares, 
bidding  him  take  care  of  his  certificate 
because  he  cannot  compel  the  company  to 
register  a  transfer  without  its  production. 
Such  a  meaning  as  this  makes  it  reason- 
able and  in  accordance  with  the  usual 
practice  of  companies;  but  if  it  is  a 
contract  by  the  company  not  to  register 
without  production  of  the  certificate,  it  is 
inconsistent  with  section  22  of  the  Com- 
panies Act,  1862,  and  article  24  of  the 
company's  articles,  inasmuch  as  it  would 
fetter  the  discretion  given  by  that  article 
by  compelling  the  production  of  the 
certificate  in  every  case.  So  far  as  the 
registered  owner  is  concerned,  such  a 
contract  would  be  of  no  service  to  him,  but 
would  be  a  limitation  of  the  generality  of 
his  power  of  transfer.  He  is  not  affected  by 
anything  short  of  a  transfer  executed  by 
himself.  The  company  for  its  own  sake 
provides  that  it  shall  not  be  compellable 
to  register  without  the  certificate,  for  it 
thus  gets  the  security  that  a  rogue  must 
not  only  forge  a  signature,  but  also  steal 
a  certificate.  But  still  less  is  there  any 
ground  for  supposing  that  it  is  in  the 
company's  interest  to  make  any  offer  to 
third  persons  who  may  get  the  certificate. 
It  is  no  doubt  to  the  advantage  of  a  com- 
pany to  make  its  securities  assignable  free 
from  equities ;  and  clauses  with  this  view, 
often  followed  by  words  to  the  effect  that 
all  persons  obtaining  a  debenture  may  act 
accordingly,  have  been  held  to  amount  to 
contracts  with  persons  not  parties  to  the 
debenture.  But  this  reasoning  has  no 
application  to  the  company's  shares. 
Section  30  of  the  Companies  Act,  1862, 
and  article  13  of  the  company's  articles 
are    aimed    at    relieving    the    company 

(13)  42  L.  J.  Q.B.  171 ;  L.  R.  8  Q.B.  286. 
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from  the  burden  of  considering  trusts. 
It  is  of  no  advantage  to  the  company, 
but  may  be  the  reverse,  to  have  to  re- 
gard interests  outside  its  own  register, 
as  in  Bradford  Banking  Co,  v.  Brigga 
[1886],**  where  the  company's  lien  was 
defeated  by  the  doctrine  of  Hophinson  v. 
E6U  [l86l].*^  It  would  be  strange  to  find 
a  company  deliberately  and  intentionally 
giving  up  its  claim  to  disregard  trusts, 
and  inviting  the  world  to  d^  with  the 
certificates  of  its  shares  independently  of 
legal  transfer ;  and  all  the  more  because 
such  a  course  of  conduct  could  bring  no 
profit  to  the  company,  but  might  lead  to 
very  serious  consequences,  if  such  a  note 
as  I  have  in  the  present  case  was  held  to 
be  an  invitation  to  all  the  world  to  deal 
with  the  certificate  on  the  footing  of  a 
contract  by  the  company  with  the  holder 
for  the  time  being  thereof  not  to  allow  a 
transfer  to  be  registered  without  its  pro- 
duction. In  my  opinion,  the  note  has  no 
such  meaning;  but  if  it  had,  I  should 
certainly  require  much  clearer  evidence 
than  I  have  in  the  present  case  before  I 
found  that  the  plaintiff  had  read,  and 
acted  upon,  such  offer. 

I  have  so  far  dealt  with  the  case  on 
general  principles,  and  will  now  refer  to 
the  three  cases  cited  as  having  some  bear- 
ing on  the  subject.  In  Shropshire  Union 
RaUways  and  Canal  Co,  v.  Reg.^  Lord 
Cairns  says :  '*  It  is  said  that  there  was 
some  complete  protection  in  the  posses- 
sion of  the  certificates,  so  that  if  the 
bolder  passed  them  over  to  another  per- 
son that  other  person  would  think  he 
obtained  a  good  title  because  no  transfer 
could  be  permitted  without  the  production 
of  the  certificates.  But,  my  Lords, 
whether  a  transfer  should  be  permitted 
or  not  under  those  circumstances  would 
be  entii-ely  within  the  discretion  of  the 
directors.  They  were  not  bound  to 
permit  a  transfer  without  the  production 
of  the  certificates,  but,  though  not  bound 
to  permit  a  transfer,  I  apprehend  they 
would  not  be  in  any  way  answerable  if 
the  transfer  should  be  in  any  case  made 
without  the  production  of  the  certificates 
of  the  shares."  If  this  was  the  decision 
of  the  House,  there  would  be  nothing  for 

(14)  56  L.  J.  Ch.  364  ;  12  App.  Cm.  29. 

(15)  34  L.  J.  Cb.  468 ;  9  H.L.  C.  514. . 


*me  to  decide;  but  I  do  not  think  that  it 
was,  and  it  is  clear  that  Lord  Blackburn, 
in  Colonial  Bank  v.  Whirvney^^  did  not  so 
regard  it,  for  he  says,  ^'  but  I  continue  to 
think  that  it  is  not  wrong  in  the  directors 
to  act  in  the  way  which  by  this  note  they 
hold  forth  that  they  will  act,  and  I  think 
it  at  least  doubtful  whether,  if  they 
hastily  and  without  inquiry  registered 
the  transfer,  they  might  not  incur  respon- 
sibility to  a  pledgee  who  had  the  certi- 
ficates with  that  note  upon  them  if  he 
suffered  loss  from  their  so  acting."  The 
decision  in  that  case  has  no  bearing  on 
the  present.  It  was  there  held  that  a 
registered  shareholder  who  had  deposited 
his  certificate  (with  a  note  upon  it  similar 
to,  but  rather  more  resembling  words  of 
contract  than,  the  one  in  the  present  case) 
had  the  shares  comprised  in  such  certi- 
ficates in  his  order  and  disposition  on 
bankruptcy.  The  House  held  that  a 
deposit  of  certificates  would  create  a  good 
equitable  security,  that  the  depositor 
might  still  continue  to  be  the  reputed 
owner,  but  that  whether  he  did  so  or  not 
was  a  question  of  fact— namely,  whether 
the  goods  were  in  such  a  situation  as  to 
convey  to  the  minds  of  those  who  knew 
their  situation  the  reputation  of  owner- 
ship, and  that  persons  who  gave  credit  to 
the  registered  holder  of  shares  mentioned 
in  a  certificate  with  such  a  note  had  no 
legitimate  ground  for  believing  that  they 
were  such  owners  unless  the  certificates  . 
were  produced.  The  case  of  SociiU 
Genh'cUe  de  Paris  v.  Walker^  has  no 
direct  bearing  on  the  present  case,  but 
Lord  Selborne  cites  Lord  Cairns's  dictum 
in  Shropshire  Union  Railways  and  Gana 
Co,  V.  Reg,^  apparently  with  approval, 
and  Lord  Blackburn  certainly  does  not 
express  any  opinion  in  favour  of  the 
plaintiff.  The  case  is,  therefore,  not 
covered  by  authority,  but  the  dictum  of 
Lord  Cairns  is  in  favour  of  my  view.  I 
hold,  therefore,  that  the  plaintiff's  case 
fails,  and  must  be  dismissed  with  costs. 

Solicitors— C.  G.  Cadby,  agent  for  Samuel 
Brown,  Manchester,  for  plaintiff;  Gadsden 
&  Treherne,  for  defendants. 

\^Reported  hy  A,  E.  RandaU,  Etq.^ 
BurrUter-at'Lan, 
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Mortgage — Special  Provision  as  to  In- 
tereat — Mortgagee  in  Poseession — Interest 
171  Arrear — Sale  of  Portion  of  Mortgaged 
Property — Action  for  Redemption — Taking 
A  ccounts — Rests — Practice, 

A  mortgage  contained  a  special  provision 
that  if  interest  should  he  twenty-one  days 
in  arrear  it  should  he  capitalised  and 
hear  interest.  The  mortgagee  entered  into 
possession  when  interest  was  in  arrear^  hut 
payment  of  the  arrears  was  euhsequently 
tendered  and  accepted^  and  the  rents  and 
profits  were  afterwards  {at  least  prima 
facie)  sufficient  to  keep  doum  the  interest : — 
Held,  on  taking  the  accounts,  that  the 
m,ortgagee  had  not  established  a  ease  to  he 
entitled  to  compound  interest  under  the 
special  provision. 

Union  Bank  of  London  v.  Ingram 
(50  L.  J.  Ch.  74;  16  Cb.  D.  63),  Bright 
V.  Campbell  (41  Ch.  D.  388),  and  Cock- 
burn  V.  Edwards  (51  L.  J.  Ch.  46 ; 
18  Ch.  D.  449)  considtred. 

It  is  not  the  practice,  in  taking  the 
account  against  a  mortgagee  in  possession 
who  has  sold  a  portion  of  the  mortgaged 
property,  that  a  rest  as  at  the  date  of  sale 
should  he  taken  of  the  rents  and  profits  as 
well  <M  of  the  principal  and  interest. 

Thompson  t>.  Hudson  (40  L.  J.  Ch. 
28 ;  L.  R.  10  Eq.  497)  distinguished. 

On  October  22,  1887,  the  plaintiff, 
being  a  member  of  the  Oldham  Ebenezer 
Building  Society,  executed  a  mortgage,  of 
leasehold  property  to  the  building  society 
as  security  for  1,800/. 

The  mortgage  deed,  which  was  an 
ordinary  building-society  mortgage,  con- 
tained a  covenant  for  payment  by  the 
mortgagor  of  all  subscriptions  and  other 
moneys,  according  to  the  rules  of  the 
society,  including  interest  at  5  per  cent. 

On  October  8, 1890,  and  July  4, 1892, 
further  advances  of  120/.  and  60/.  respec- 
Uvely  wero  made  by  the  society  to  the 
plaintiff  on  the  security  of  the  same 
property. 

On  March  13, 1893,  the  plaintiff  created 
a  second  mortgage,  in  the  ordinary  form, 
by  mortgaging  his  equity  of  redemption  to 


Mrs.  Ann  Gill  to  secure  200/.  and  interest. 
The  mortgage  deed  contained  the  ordinary 
covenant  for  payment  of  the  principal 
money,  with  interest  at  6  per  cent.,  pay- 
able half-yearly.  It  further  contained  a 
special  proviso  as  follows  :  *'  It  is  hereby 
agreed  that  if  and  so  often  as  any  interest 
due  under  the  covenant  hereinbefore  con- 
tained or  this  present  provision  shall  be 
in  arrear  for  21  days  after  the  day 
hereby  appointed  for  the  payment  thereof 
such  interest  shall  be  treated  as  an  acces- 
sion to  the  capital  moneys  hereby  secured 
as  on  the  day  on  which  the  same  ought 
to  have  been  paid  and  thenceforth  bear 
interest  payable  at  the  rate  and  on  the 
days  aforesaid  and  this  security  shall 
extend  to  such  capitalised  interest  in  all 
respects." 

The  plaintiff  afterwards  became  em- 
barrassed, and  failed  to  pay  the  half- 
year's  interest  due  on  March  13,  1894; 
and  on  May  29,  1894,  the  second  mort- 
gagee (Mrs.  Gill)  entered  into  possessioD 
of  the  mortgaged  property. 

On  June  16,  1894,  the  plaintiff  paid 
and  Mrs.  Gill  accepted  the  interest  then 
due,  but  Mrs.  Gill  continued  in  pos- 
session. 

On  September  11,  1894,  Mrs.  Gill  took 
a  transfer  of  the  building  society's  mort- 
gage of  October  22,  1887,  and  the  furthev 
charges  of  October  8,  1890,  and  July  4, 
1892. 

On  November  24,  1899,  the  mortgagee 
sold  a  portion  of  the  mortgaged  property 
for  250/.  under  her  power  of  sale. 

On  September  20,  1900,  the  plaintiff 
commenced  the  present  action  for  re- 
demption, and  for  all  proper  accounts  to 
be  taken,  including  an  account  as  against 
a  mortgagee  in  possession. 

The  mortgagee  had  set  up  the  claim 
that  the  whole  property  had  been  sold, 
but  she  abandoned  it  before  the  defence 
was  put  in. 

By  an  order  made  in  the  action  on 
July  30,  1901,  it  was  ordered  that — 
first,  an  account  should  be  taken  of 
what  was  due  to  the  mortgagee  under 
the  geverai  indentures  of  mortgage, 
further  charge,  and  transfer;  secondly, 
an  account  of  sums  properly  laid  out 
in  repairs  and  improvements  ;  thirdly, 
an    account   of   rents  and   profits,   and 


Digitized  by 


Google 


Vol.  74.] 


CHANCBBY  DIVISION. 


161 


Wriqley  v.  Oill. 


"without  prejudice  to  any  question  upon 
further  consideration  as  to  rests  "  it  was 
ordered  that  what  should  appear  due 
under  account  (3)  should  be  deducted  from 
what  should  appear  due  under  accounts 
(1)  and  (2),  and  the  balance  certified; 
fourthly,  an  enquiry  what  part  of  the 
hereditaments  had  been  sold  ;  and  fifthly, 
an  account  of  the  proceeds  of  any  such 
sale 

By  his  certificate  dated  July  29,  1904, 
the  Master  certified  that  there  was  due 
to  the  mortgagee  from  the  plaintifi^  under 
the  second   mortgage   dated   March   13, 

1893,  the  sum  of  2001.  for  principal  and 
158/.  13«.  Id.  for  compound  interest  at 
6  per  cent,  from  March  13,  1894,  to  date 
of  certificate,  and  under  the  mortgage 
and  further  charges  dated  lespectively 
October  22,  1887,  October  8,  1890,  and 
July  4,  18«2,  and  the  transfer  of  Septem- 
ber 11,  1894,  the  sum  of  1,299/.  8^.  Id. 
for  principal  and  642/.  1^.  for  simple 
interest  at  5  per  cent,  from  September  1 1 , 

1894,  to  date  of  certificate,  such  four  sums 
making  altogether  the  sum  of  2,300/.  2«.  2(/., 
against  which  was  set  off  the  sum  of  250/. 
after  referred  to,  leaving  the  sum  of  2,050/. 
28.  2d.  ;  (2)  that  390/.  99.  was  the 
sum,  with  interest,  laid  out  by  the  mort- 
gagee in  repairs  and  improvements; 
(3)  that  the  mortgagee  had  received 
rents  and  profits  to  the  amount  (after 
proper  deductions)  of  970/.  1  Is.  2d. ;  that 
2,050/.  28.  2d.  and  390/.  9a.  made  the 
sum  of  2,440/.  lis.  2d.^  and  deducting 
970/.  11*.  2d.  left  the  sum  of  1,470/.  due 
to  the  mortgagee  ;  and  (4)  and  (5)  that  a 
part  of  the  hereditaments  had  been  sold 
on  November  24,  1899,  by  the  mortgagee 
for  the  sum  of  250/.,  and  that  sum  had 
been  applied  (as  above  mentioned)  in  re- 
duction of  the  principal  and  interest. 

On  August  18,  1904,  the  plaintiff  took 
out  a  summons  asking  that  the  Master's 
certificate  might  be  varied  (inter  eUia) — 

1.  By  declaring  that,  no  interest  having 
been  due  under  the  mortgages  at  the  date 
when  possession  was  taken  by  the  mort- 
gagee, only  simple  interest  at  the  rate  of 
6  per  cent,  per  annum  was  payable  under 
the  mortgage  of  March  13,  1 893  ; 

2.  By  directing  that  a  rest  be  taken  on 
November  24,  1899,  upon  the  sale  by  the 
mortgagee  of  a  portion  of  the  mortgaged 


premises,  and  that  upon  taking  such  rest 
the  mortgagee  should  bring  into  the 
account  all  sums  received  in  respect  of 
rents  and  profits  up  to  date  ; 

6.  That  the  account  be  directed  to  be 
taken  with  annual  rests  upon  the  ground 
that  the  mortgagee  before  action  brought 
set  up  an  unfounded  claim  to  the  property 
and  denied  the  plaintiff's  character  as 
mortgagor,  and  the  rents  had  materially 
exceeded  the  expenditure. 

A.  F.Peterson,  for  the  plaintiff.— The 
Master  has  allowed  compound  interest  on 
the  mortgage  of  March  13,  1893,  from 
March,  1894.  But  the  only  casein  which 
compound  interest  can  be  charged  as  be- 
tween mortgagor  and  mortgagee  is  where 
there  is  a  bargain  to  that  effect,  and  in  the 
present  case  the  mortgagee  does  not  make 
out  his  case  to  the  benefit  of  the  special 
provision  in  the  mortgage.  The  half- 
years  interest,  which  had  become  due  in 
March,  1894,  and  was  owing  when  the 
mortgagee  entered  in  May,  was  after- 
wards tendered  by  the  mortgagor  and 
accepted  by  the  mortgagee,  so  that  in 
effect  no  interest  was  in  arrear  when 
possession  was  taken,  and  subsequently 
the  rents  and  profits  were  sufficient  to 
keep  down  the  interest.  The  special 
provision  therefore  does  not  apply,  and  the 
certificate  ought  to  be  varied  accordingly, 
so  to  allow  only  simple  interest. 

The  question  of  rests  was  specially  left 
open  by  the  reservation  in  the  order  of 
July  30,  1901,  that  the  account  of  rents 
and  profits  was  to  be  "  without  prejudice  to 
any  question  upon  further  consideration 
as  to  rests."  To  entitle  a  mortgagor  to 
an  account  with  rests  against  a  mortgagee 
in  possession,  special  circumstances  must 
be  shewn.  Here  there  are  special  circum- 
stances :  the  rents  and  profits  were  more 
than  sufficient  to  cover  the  interest,  and 
that  was  held  sufficient  in  Shephard  v. 
Elliot  [1819]  *  and  Carter  v.  Jamee  [i^Bl].^ 
Moreover,  the  mortgagee  here  denied  the 
plaint iff^s  right  to  redeem,  and  in  such  a 
case  rests  may  be  directed  by  way  of 
penalty — hicorporaied  Society  v,  Richards 
[l84l],3   Montgomery  v.  Calland   [1844],* 

(1)  4  Madd.  2.54. 

(2)  29  W.  R.  437. 

(3)  1  Dr.  &  W.  258. 

(4)  14  Sim.  79. 
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and  National  Bank  of  Australasia  v. 
United  Hand  in  Hand  dec.  Co,  [l879].* 
See  Seton^a  Judgments  and  Orders 
(6th  ed.),  vol.  3,  p.  1975,  where  the 
cases  are  collected,  and  Fisher's  Law  of 
Mortgage  (5th  ed.),  p.  849  foil. 

But  even  if  there  are  not  special  cir- 
cumstances here,  yet  it  is  clear  that, 
the  mortgagee  having  sold  a  portion  of  the 
mortgaged  property,  the  mortgagor  is 
entitled  to  an  account  with  a  general 
rest  as  well  of  the  rents  as  of  the  pro- 
ceeds of  sale,  as  at  the  date  of  such  sale — 
Thompson  v.  Hudson  [l87o].®  A  mort- 
gagee in  possession  who  sells  part  of  the 
mortgaged  property  ought  to  apply  the 
proceeds  first  in  payment  of  interest  and 
costs,  and  should  then  either  pay  the 
balance  to  the  mortgagor  or  apply  it  in 
reduction  of  the  principal  due — Thompson 
V.  Hudson,^  In  the  present  case  no 
interest  was  in  arrear  in  November,  1899, 
and  the  whole  of  the  purchase-money  was 
available  for  reduction  of  principal.  The 
Master  should  therefore  be  directed  to 
take  the  account  with  a  general  rest  as 
on  November  24,  1899,  as  well  of  the 
rents  as  of  the  proceeds  of  sale. 

Bowden,  K,C.,  and  Austen-Cartmelly 
for  the  defendants.  —  The  Master  was 
right  in  allowing  compound  interest  on 
the  mortgage  of  March,  1893.  The  mort- 
gagor was  in  the  mortgagee's  debt,  and 
was  more  than  twenty-one  days  in  arrear. 
The  mortgagor  thinks  it  sufficient  to 
roply,  '^  But  you  went  into  possession, 
and  the  rents  were  sufficient  to  keep 
down  the  interest."  The  mortgagee's 
answer — and  it  is  an  adequate  one — is 
that  receipt  of  rents  by  a  mortgagee  is 
not  payment  of  interest  by  the  mortgagor — 
Cockbum  v.  Edwards  [iSSl],^  Union  BanJc 
of  London  v.  Ingram  [l88o],®  and  Bright  v. 
Campbell  [l889]!^ 

On  the  question  of  rests,  Thompson  v. 
Hudson,^  which  is  relied  on  by  the  other 
side,  was  a  very  special  and  exceptional 
case.  The  contention  of  the  mortgagor 
comes  to  this — that  whenever  there  is  a 
sale  of  a  portion  of  the  mortgaged  pro- 

(5)  48  L.  J.  P.C.  50;  4  App.  Cas.  391. 

(6)  40  L.  J.  Ch.  28 ;  L.  R.  10  Eq.  497. 

(7)  51  L.  J.  Ch.  46.  50 ;  18  Ch.  U.  449,  456. 

(8)  60  L.  J.  Ch.  74;  16  Ch.  D.  53. 

(9)  41  Ch.  D.  388. 


perty  by  a  mortgagee  in  possession  it  is 
an  occasion  for  a  general  rest — not  a  rest 
of  capital  only,  but  of  the  rents  and  profits 
as  well.  No  trace  of  any  such  practice  is 
to  be  found  in  the  text-books,  whether 
Seton  or  elsewhere — see  SetorCs  Judgments 
and  Orders  (6th  ed.),  vol.  3,  p.  1975; 
Coote^s  Law  of  Mortgages^  vol.  2,  by 
Robbiths  (1897),  pp.  1200, 1207-8  ;  Fisher's 
Law  of  Mortgage  (5th  ed.),  p.  849,  s.  1794 ; 
and  there  almost  necessarily  must  have 
been  some  mention  of  it  if  it  had  been 
the  practice.  There  does,  it  is  true,  seem 
to  have  been  a  general  rest  in  Thompson 
V.  Hudson,^  but  that  is  explained  by  the 
very  exceptional  nature  of  the  circum- 
stances. 

gi^ARRiNOTON,  J. — There  Lord  Romilly, 
.,  saw  that  a  very  large  part  of  the 
principal  had  been  paid  off.] 

Here  the  Court  is  not  in  a  position 
to  say  that ;  upon  the  £acts  there  is  no- 
thing like  Thompson  v.  Hudson^  here. 
If  the  Court  decides  as  the  mortgagor 
claims,  and  directs  a  rest  merely  because 
the  mortgagee  has  sold  a  part  of  the 
property,  it  will  be  establishing  a  new 
and  general  and  very  important  rule,  that 
in  every  case  where  there  is  a  sale  of  a 
part  of  the  property  there  is  to  be  a  rest. 
That  was  not  what  Thompson  v.  Hudson^ 
with  its  special  conditions,  really  decided. 
In  WUson  v.  Cluer  [l84o]  ^^  there  was 
something  similar  to  the  appropriation  in 
Thompson  v.  Hudson? 

[Warrington,  J. — Wilson  v.  Cluer  ^^ 
was  a  case  of  annual  rests  being  asked. 
Thompson  v.  Hudson  ^  was  a  case  of  one 
rest,  the  Judge  being  satisfied  on  the 
accounts  that  there  was  a  large  sum  of 
money  in  hand.] 

Bobbins,  in  vol.  2  of  Coolers  Law  of  Mort- 
gages^ p.  1200,  cites  Thompson  v.  Hudson^^ 
not  on  the  subject  of  rests  at  all,  and 
in  chapter  54,  section  5,  sub-section  4, 
discusses  rests,  and  does  not  suggest  that 
a  sale  of  part  of  the  property  establishes 
a  case  for  rests.  The  principle  is  that 
a  mortgagee  need  not  take  payment  of  his 
principal  by  driblets.  If  the  granting  of 
rests  is  to  be  regarded  as  a  punishment 
to  a  mortgagee,  the  mortgagee  here  would 
be  punished  for  selling.  The  ordinary 
practice  in  chambers,  on  taking  the 
(10)  9  L.  J.  Ch.  333 ;  3  Beav.  136. 


Digitized  by 


Google 


Vol.  74.] 


CHANCERY  DIVISION. 


163 


W&IOLEY  V.  OiLL. 


account  against  a  mortgagee  in  posses- 
sion, is,  unless  rests  are  ordered,  that 
there  are  two  accounts — one  of  principal 
and  interest,  and  the  other  of  rents  and 
profits — and  if  a  portion  of  the  property 
is  sold  the  proceeds  of  sale  are  credited 
to  the  mortgagor  in  the  first  of  these 
accounts,  and  the  rents  and  profits 
account  runs  on.  The  course  which  the 
Master  has  adopted  is  in  accordance  with 
that  practice,  and  the  certificate  ought 
not  to  be  varied. 

A.  F.  FeUraon^  in  reply. — ^That  the  prac- 
tice is  as  stated  in  an  ordinary  case  is  not 
disputed.  But  the  construction  attempted 
to  be  put  on  Thampaon  v.  Hudson  ®  cannot 
be  accepted.  It  is  said  that  on  a 
sale  of  part  of  the  property  the  rents 
and  profits  are  to  be  disregarded  alto- 
gether, and  only  the  proceeds  of  sale 
deducted  from  the  principal  and  interest. 
If  the  facts  of  this  case  had  been  known, 
it  is  one  in  which  a  general  rest  ought  to 
have  been  directed  by  the  order.  The 
mortgagee  has  in  effect  agreed  to  take 
his  mortgage  money  in  driblets.  Upon 
general  principle,  where  a  mortgagee 
voluntarily  exercises  his  power  of  sale 
he  ought  to  be  subject  to  a  general  rest 
as  at  the  date  of  sale. 

Wabbikgton,  J.  (after  stating  the 
£BU!ts). — ^The  first  point  raised  by  the  sum- 
mons is  whether  on  the  second  mortgage 
of  1893  interest  ought  to  be  computed 
as  compound  or  as  simple.  The  plaintiff 
says  it  ought  to  be  computed  as  simple  in- 
terest, and  the  defendant  says  that  the 
Master  was  right  in  computing  it  as  com- 
pound interest.  The  question  depends 
upon  the  effect  to  be  given,  in  the  events 
which  have  happened,  to  the  proviso  to- 
wards the  end  of  the  mortgage  deed. 
Without  saying  exactly  how  the  accounts 
stand  (which  I  am  not  in  a  position  to 
say),  it  appears  at  first  sight  sufficiently 
certain  to  justify  me  in  assuming  for  the 
purposes  of  this  judgment  that  the  rents 
received  by  the  defendant  were  sufficient 
to  make  up  the  half-yearly  payment  of  in- 
terest, at  any  rate  in  some  half-years.  In 
that  state  of  things,  what  is  the  rule 
which  I  am  to  apply?  In  the  first 
place,  I  am  dealing  with  a  provision 
in  a  mortgage  whidi  imposes  a  special 


and  peculiar  liability  upon  the  mortgagor ; 
and  it  is  for  the  mortgagee  to  make  out 
that  the  event  has  happened  on  which 
that  provision  takes  effect  so  as  to  entitle 
him  to  the  special  and  peculiar  advantage 
which  it  gives  him.  What  the  mortgagee 
has  to  shew  is  that,  in  each  half-year, 
or  the  particular  half-year  in  which  he 
says  he  ought  to  be  allowed  interest  upon 
interest,  the  interest  was  in  arrear  for 
more  than  twenty-one  days.  The  onus 
is  on  him  to  shew  that  affirmatively.  This 
also  is  to  be  noticed — that,  by  taking  pos- 
session, the  mortgagee  himself  takes  the 
rents,  to  which  presumably  the  mortgagor 
would  look  as  providing  the  fund  out  of 
which  he  would  pay  the  interest  on  the 
mortgage ;  and  under  these  circumstances, 
unfettered  by  authority,  I  should  come  to 
the  conclusion  that  where,  prima  fade  at 
all  events,  the  rents  are  enough  to  keep 
down  the  interest,  the  mortgagee  has  not 
made  out  the  affirmative  case  which  he 
has  to  make  out,  that  the  interest  is  in 
arrear. 

How  &r  am  I  bound  by  authority? 
There  have  been  three  cases  referred  to. 
The  first  is  Union  Bank  of  London  v. 
Ingram.^  What  the  learned  Judge,  the 
Master  of  the  Eolls  (Sir  George  Jessel), 
was  dealing  with  there  was  a  provision 
contained  in  the  mortgage  deed  for  reduc- 
tion of  interest.  The  provision  was  this 
(reading  it  shortly) — that  if  the  mortgagor 
should  on  every  April  20  and  October  20, 
so  long  as  the  principal  sum  remained 
unpaid  or  within  forty  days,  pay  to  the 
mortgagees  interest  at  5  per  cent.,  then 
they  would  accept  that  interest  instead  of 
the  higher  rate  which  was  secured  by  the 
deed.  In  that  case,  therefore,  unlike  the 
present,  it  was  the  mortgagor  who  had 
to  establish  affirmatively  that  the  event 
had  happened  which  entitled  him  to  the  - 
advantage  secured  to  him  by  the  special 
provision,  and  the  event  which  he  had  to 
establish  affirmatively  as  having  happened 
was  that  he  had  paid  the  interest.  On 
that  the  Master  of  the  Rolls  held  that, 
inasmuch  as  he  had  paid  no  interest  at  all, 
but  the  mortgagee  had  been  receiving  the 
rents  which,  when  the  accounts  were 
taken,  were  applicable  not  only  to  interest, 
but  also  to  principal — ^were  applicable 
generally    to  discharge  what    was    due 
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under  the  mortgage-— it  could  not  be  said 
that  the  mortgagor  had  paid  the  interest 
within  the  forty  daye,  and  accordingly  he 
had  not  made  out  his  case  to  be  entitled 
to  the  piivilege  given  him  by  the  mort- 
gage deed.  The  second  of  the  three  cases 
was  Bright  v,  Campbell^^  which  was  really 
the  same  as  Union  Bank  of  London  v. 
Ingram.^  The  Law  Reports  headnote 
says,  "  A  proviso  in  a  mortgage  for  re- 
duction of  interest  on  punctual  payment 
loes  not  apply  to  the  case  of  the  mort- 
gagee taking  possession  and  receiving 
the  rents,  whether  he  does  eo  by  arrange- 
ment with  the  mortgagor  or  otherwise." 
In  that  case  Mr.  Justice  Kay  felt  himself 
bound  by  the  decision  to  which  I  have 
referred,  although  he  did  not  like  it,  and 
said  he  did  not  like  it,  and  was  not  at 
all  sure  he  would  have  decided  in  the 
way  he  did  if  he  had  not  been  bound  by 
authority ;  but  he  did  decide  in  that  way, 
feeling  himself  bound  by  the  previous  de- 
cision of  the  Master  of  the  Bolls.  The 
third  case,  Cockbum  v.  Edwards,''  is  one 
that  gives  rather  more  trouble.  It  was 
a  case  the  nature  of  which  I  can  state 
shortly.  A  mortgage  was  taken  by  a 
solicitor  from  his  own  client,  and  he  had 
inserted  in  it  a  power  of  sale  not  contain- 
ing the  usual  restriction  on  the  exercise 
of  the  power,  which  is  to  the  eiffect  that 
it  shall  not  be  exercised  unless  the  in- 
terest is  in  arrear.  The  mortgagee  had 
taken  possession  and  had  been  receiving 
the  rents ;  and  a  question  arose  as  to 
whether,  assuming  that  the  mortgagee 
had  inserted  a  power  of  sale  with  a 
proper  restriction,  as  the  Court  held  he 
ought  to  have  done,  the  power  of  sale  had 
arisen.  To  put  it  in  another  way,  the 
question  arose,  waa  the  interest  in  arrear  ? 
It  was  not  necessary  to  decide  it,  but  the 
Master  of  the  Eolls  did  in  his  judg- 
ment hold  that  the  interest  was  in  arrear, 
because,  if  the  mortgage  had  contained 
the  restriction,  the  interest  must  be  treated 
as  in  arrear,  because  the  receipt  of  the 
rents  was  not  sufficient  to  discharge  the 
interest.  What  he  says  is  this,  after 
referring  to  the  omission  of  the  clause 
and  saying  it  ought  to  have  been  inserted  : 
'*  The  sale  then  was  improper  unless  there 
was  interest  three  months  in  arrear,  and 
I  think  that  there  is  great  weight  in  the 


argument  for  the  respondent,  that  it  was 
improper  whether  there  was  interest  in 
arrear  or  not,  for  that  the  client  had  a 
right  to  be  informed  what  the  terms  were 
upon  which  the  estate  could  be  sold,  and 
that  the  absence  of  such  information 
made  the  sale  improper.  I  am  disposed 
to  think  that  this  argument  ought  to  pre- 
vail. But  was  there  any  interest  in 
arrear  ?  It  has  been  argued  that  a  mort- 
gagee in  possession,  if  he  receives  rents 
to  an  amount  more  than  sufficient  to  pay 
the  interest,  must  be  taken  to  have  been 
paid  his  interest.  I  cannot  accede  ta 
that  argument.  A  mortgagee  in  posses- 
sion first  deducts  expenses,  and  then  what 
remains  goes  against  principal  and  inte- 
rest ;  but  till  an  account  is  taken  there  is 
no  set-ofif,  there  is  no  appropriation  of  the 
rents."  Then  he  goes  into  and  discusses 
some  of  the  authorities,  which  I  need  not 
go  through,  and  says  this:  "But  the 
receipt  of  rents  by  the  mortgagee  is  not  a 
payment  by  the  mortgagor,  or  by  any  one 
on  his  behalf  The  mortgagee  receives 
rents  which  are  his  own,  subject,  of  course, 
to  the  right  of  redemption ;  he  is  not 
receiving  interest  or  principal,  but  re- 
ceiving the  rents  of  property  which  be- 
longs to  him  subject  to  the  right  of  the 
mortgagor  to  redeem  it."  The  result  was 
that  he  treated  the  interest  as  in  arrear 
notwithstanding  the  receipt  of  rents.  The 
other  two  learned  Judges  dealt  with  the 
point  in  a  different  way.  Lord  Justice 
Brett  said  this :  ''  It  has  been  urged  that 
there  is  no  damage  because  interest  was 
in  arrear  for  three  months,  so  that  if  the 
power  had  been  in  the  ordinary  form 
the  property  might  have  been  sold.  But 
was  there  any  interest  in  arrear?  The 
argument  on  behalf  of  the  mortgagee 
went  so  far  as  this,  that  when  a  mortgagee 
is  in  possession  there  must  be  interest  in 
arrear,  unless  an  actual  appropriation  of 
the  rents  to  payment  of  interest  has  been 
made.  It  is  not  necessary  to  decide  that 
point,  for  we  have  here  accounts  which 
shew  actual  appropriation.  ...  If,  there- 
fore, the  power  of  sale  had  been  in  the 
proper  form,  the  defendant  would  not  have 
been  entitled  to  sell  under  it."  Lord 
Justice  Brett  holds  therefore  that  the 
interest  was  not  in  arrear,  for  the  rents 
had  been  appropriated  to  the  interest,  and 
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that  it  had  been  paid.  Lord  Justice 
Cotton,  after  stating  his  conclusion  on  the 
first  part  of  the  case  as  to  the  improper 
omission  of  the  restriction  to  which  I 
have  alluded,  says  this  :  *'  This  being  so, 
we  must  come  to  the  conclusion  that  the 
sale  was  improper  unless  six  months' 
notice  was  given  or  interest  was  three 
months  in  arrear.  It  is  clear  that  notice 
was  not  given,  but  interest  was  in  arrear 
unless  the  rent  received  by  the  defendant 
can  be  treated  as  applied  in  payment  of 
interest.  Now,  receipt  of  rents  by  a 
mortgagee  is  not,  as  a  general  rule, 
equivalent  to  a  payment  by  the  mortgagor. 
If  a  mortgagee  enters  into  possession,  his 
receipt  of  rents  is  not  payment  of  interest 
by  the  mortgagor  so  as  to  entitle  the 
latter  to  the  benefit  of  a  proviso  for  re- 
duction of  interest  on  punctual  payment ; 
and  I  quite  agree  with  the  remarks  of  the 
Master  of  the  Rolls  as  to  the  dictum  in 
Broeklehurat  v.  Jeaaap  [l835].^^  If,  how- 
ever, a  mortgagee  receives  rents  which 
are  all  along  more  than  sufficient  for  pay- 
ment of  interest  and  expenses,  so  that  his 
account,  if  he  were  to  render  one,  would 
shew  that  there  was  in  his  hands  at  every 
time  a  balance  applicable  to  reduction  of 
the  principal,  I  am  not  prepared  to  decide 
that  he  can  merely,  because  there  has  been 
no  actual  appropriation  of  the  rents  to  pay- 
ment of  interest,  say  that  there  is  interest 
in  arrear  within  the  meaning  of  the  pro- 
viso in  the  power  of  sale.  It  is  not, 
however,  necessary  to  determine  that 
question  in  the  present  case,  for  the 
accounts  rendered  by  the  mortgagee  treat 
the  rents  as  applied  in  payment  of  in- 
terest, and,  that  having  gone  on  for 
several  years,  I  think  it  must  be  taken  as 
established  that  there  was  an  arrange- 
ment that  the  rents  should  be  so  applied ; 
and,  this  being  so,  the  accounts  shew  that 
there  was  not  any  interest  in  arrear  for 
three  months  when  the  sale  was  efl[bcted.'' 
I  have  read  those  portions  of  the  judg- 
ments because  it  is  quite  clear  on  Lord 
Justice  Cotton's  judgment  that  he  did  not 
accept  the  didrnn  in  the  judgment  of  the 
Master  of  the  Bolls,  but,  on  the  contrary, 
said  he  was  not  prepared  to  decide  that 
that  was  the  law ;  and  Lord  Justice  Brett, 
though  not  so  emphatic  as  Lord  Justice 
(11)  7  Sim.  438,  442. 


Cotton,  was  obviously  not  prepared  at  the 
moment  to  follow  what  the  Mastar  of  the 
BoUs  had  said.  The  result  is,  I  think, 
that,  in  dealing  as  I  have  to  deal  here  with 
a  provision  like  the  present  one — namely, 
a  provision  in  which  it  is  for  the  mort- 
gagee to  shew  that  an  event  has  happened 
which  entitles  him  to  the  special  and 
peculiar  privilege  of  compound  interest — I 
am  entitled  to  say  that  I  am  not  fettered 
by  authority  and  am  entitled  to  give  effect 
to  my  own  opinion,  which  is  that  in  the 
present  case  the  mortgagee  has  not 
shewn  that  the  interest  is  in  arrear  so  as 
to  entitle  him  to  compound  interest. 
The  result  is  that,  in  reference  to  the 
mortgage  of  1893,  I  think  the  interest 
ought  to  have-  been  computed  as  simple 
interest  at  6  per  cent.,  and  not  as  compound 
interest. 

The  second  point  that  has  arisen  on  the 
summons  raises  a  very  important  point  of 
practice.  A  mortgagee  in  possession  sells 
a  part  of  the  mortgaged  property.  The 
judgment  directs  the  ordinary  account,  an 
account  of  the  money  due  on  the  security, 
an  enquiry  as  to  the  proceeds  of  sale,  and 
an  account  of  the  rents  and  profits,  with 
the  usual  direction  to  set  off  against  what 
shall  be  found  due  on  the  fii*st  account 
the  amount  found  due  on  the  rents  and 
profits  account.  I  have  ascertained,  and 
I  think  it  is  substantially  admitted,  that 
under  such  a  judgment  in  the  ordinary 
course  the  practice  in  chambers  is  that 
the  first  account  is  treated  as  separate 
from  the  account  of  rents  and  profits ;  and, 
if  money  is  received  from  an  exercise  of 
the  power  of  sale,  that  money  is  credited 
to  the  mortgagor  under  the  first  account 
at  the  date  at  which  it  is  received ;  but 
unless  rests  have  been  directed  in  the 
judgment  the  account  of  rents  and  profits, 
following  the  usual  rule,  goes  on  without 
rests.  That,  I  think,  is  ordinarily  the 
common  practice  in  chambers  under  the 
usual  mortgagee's  account.  But  the  argu- 
ment before  me  is  that,  having  regard  to 
the  reservation  in  the  judgment,  that  the 
direction  to  set  off  what  is  found  due  on 
the  account  of  rents  and  profits  is  to  be 
without  prejudice  to  any  question  upon 
further  consideration  as  to  rests,  I  am 
now  to  deal  with  the  case  as  if  I  had  at 
the  hearing  to  determine  whether  rests 
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ought  to  be  ordered  or  not.  The  ordinary 
rule  is  admitted,  that,  in  the  absence  of 
special  circumstances,  the  account  against 
a  mortgagee  in  possession  is  not  directed 
with  rests — that  is  to  say,  the  account  of 
the  rents  and  profits  runs  on  from  begin- 
ning to  end  without  reference  to  the 
question  whether  he  has  at  any  particular 
time  had  in  his  hands  more  than  sufficient 
to  pay  the  interest  or  not ;  the  reason 
being  that  a  mortgagee  is  not  bound  to 
accept  payment  by  driblets,  but  is  entitled 
to  have  the  account  taken  as  a  whole  and 
not  to  be  treated  as  repaid  until  the 
account  has  been  so  taken. 

It  is  said  there  are  certain  exceptions. 
One  of  those  is  where  the  mortgagee  has 
himself  claimed  the  property — that  is  to 
say,  has  insisted  that  the  mortgagor  is  not 
entitled  to  redeem.  So  far  as  I  can  make 
out,  the  only  principle  upon  which  an 
exception  is  made  in  that  case  is  that  it  is 
by  way  of  punishment  to  the  mortgagee  ; 
there  can  be  nothing  else,  because  his 
receipts  have  been  the  same  whether  he 
has  been  insisting  upon  his  title  to  the 
property  or  not.  I  think  it  is  merely  a 
means  whereby  the  Court  has  penalised 
the  mortgagee  in  order  to  shew  dissatis- 
faction with  the  case  he  has  set  up.  That 
is  one  exception,  and  it  is  sought  to  bring 
the  present  case  within  that.  Now  it  is 
quite  true  the  mortgagee  did  originally 
say  that  the  property  had  been  sold,  but 
when  the  case  came  on  for  trial — ^in  £EUst, 
when  the  defence  was  put  in — no  such 
case  was  set  up ;  and,  in  my  judgment, 
where  that  is  so  I  am  not  in  a  position 
to  say  that  I  am  bound  to  impose  that 
penalty  upon  the  mortgagee  which  has  in 
some  cases  been  imposed  where  he  has 
insisted  on  his  ownership  of  the  property. 
I  think  in  all  those  cases  he  has  insisted 
on  that  till  the  trial,  and  the  Court,  that 
being  so,  has  imposed  that  penalty  upon 
him.  It  was  suggested  that  there  is 
another  exception — I  think  I  am  using 
counseFs  own  words — where  the  excess  of 
the  rents  and  profits  over  the  interest  is 
great  and  notorious.  I  think  the  only 
case  really  which  supports  that  is  7%(7m/i«on 
V.  fftidaon^^  which  we  have  discussed  so 
much  to-day.  In  reality  that  was  not  a 
case  of  rests  at  all.  What  happened  in 
that  case  was  that  it  appeared,  when  the 


accounts  came  to  be  taken,  that  at  a 
certain  date,  at  the  end  of  June,  1861, 
the  mortgagees,  having  exercised  the 
power  of  sale,  were  found  to  have  in  their 
hands  a  sum  of  20,0002.  or  thereabouts 
more  than  was  due  to  them  for  interest 
and  costs.  Lord  BomOly,  the  Master  of 
the  Rolls,  analysed  the  accounts  and  found 
that  at  that  date  that  was  the  fact ;  and, 
finding  that  that  was  the  fact,  and  finding 
that  there  was  that  large  excess  at  that 
moment  of  receipts  over  expenditure,  took 
what  I  think  one  is  bound  to  say  is  the 
exceptional  course — and  there  I  am  only 
speaking  on  the  authority  of  Nelson  v. 
Booth  [1858]  ^^ — of  drawing  a  line  at  that 
date,  on  seeing  there  was  at  that  date 
20,000Z.  in  the  hands  of  the  mortgagees, 
which  they  ought  either  to  have  applied 
in  discharge  of  the  principal  or  have  paid 
over  to  the  mortgagor.  Now  am  I  at 
liberty  in  this  case  to  take  that  view? 
I  have  looked  at  the  accounts,  to  form  an 
opinion  as  far  as  it  is  possible  to  do  so, 
and  I  cannot  find,  on  an  inspection  of  the 
accounts,  that  on  November  24, 1899,  the 
receipt  of  rents,  having  regard  to  the 
money  expended  for  repairs,  had  more 
than  discharged,  or  had  discharged,  the 
interest  due  under  the  mortgage ;  on  the 
contrary,  as  far  as  I  can  see — again  only 
from  such  inspection  as  one  is  able  to 
make  here  in  Court — they  were  not 
quite  sufficient  for  that  purpose  at  that 
time,  and  at  all  events  there  is  no  excess  so 
great  and  so  notorious  that,  if  the  matter 
were  now  before  me  on  motion  for  judg- 
ment or  notice  of  trial,  I  should,  in  my 
opinion,  have  been  justified  by  the  autho- 
rities on  this  point  in  regarding  the  case 
as  so  exceptional  as  to  direct  rests  ;  and 
without  directing  rests  I  do  not  see  how 
I  could  do  what  the  plaintiff  now  asks 
me  to  do  with  regard  to  this  250/.  On 
the  accounts  as  they  have  been  taken  the 
2502.  has  been  dealt  with  in  the  ordinary 
way — that  is  to  say,  it  has  been  brought  - 
in  on  the  first  account  (the  account  of 
what  is  due  on  the  mortgage)  as  at  the 
date  of  its  receipt,  the  account  of  rents 
and  profits  running  on  without  interrup- 
tion. In  my  opinion  that  is  right,  and 
in  that  respect  the  Master's  certificate 
cannot  be  varied. 

(12;  27  L.  J.  Ch.  782;  8  De  O.  &  J.  119. 
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[His  Lordship  proceeded  to  deal  with 
other  questions  not  calling  for  report.] 

Solicitors— Scott,  Spalding  &  Bell,  agents  for 
William  Lees,  Oldham,  for  mortgagor ;  Bower, 
Cotton  Sc  Bower,  agents  for  Longhotham  & 
Sons,  Halifax,  for  mortgagee. 

IReparted  by  Arthur  Lawrence,  Esq.., 
Barriiter-at'Law, 


Kekewich,  J. 

1904 
Nov.  26.     Dec, 


:.] 


Edwards  v.  Hood- 
Babbs. 


Trustee — Brecuh  of  Trust — Joint  and 
Several  JAahility — Compromise  with  one 
Trustee  —  Release  —  Insolvency  of  Co- 
Trustee's  JSstaU— Right  to  Prove  for 
Whole  Debt. 

Where  cm  action  has  been  brought  by 
plaintiffs  as  beneficiaries  under  a  settle- 
ment to  enforce  liability  against  trustees 
for  a  breach  of  trust,  arid  a  sum  has  been 
certified  to  be  due  from  the  insolvent  estate 
of  a  deceased  trustee,  and  from  the  other 
two  trustees,  the  plaintiffs  will  be  entitled 
to  prove  against  the  insolvent  estate  for  the 
fM  cMiount  of  the  swm  certified  to  be  due. 
The  liability  of  cUl  the  trustees  being  joint 
and  severed,  until  the  plaintiffs  have  re- 
ceived 20«.  in  the  povmd  they  are  entitled  to 
daim  the  whole  debt  from  any  one  trustee, 
notwithstanding  that  another  trustee  has 
made  a  payment  by  way  of  compromise  in 
respect  of  his  several  Uability. 

This  was  an  action  brought  by  Alice 
Morris  Edwards  (widow)  and  her  five 
infant  children  against  the  two  existing 
trustees  of  her  marriage  settlement  (dated 
May  2,  1882)  and  the  executors  of  a 
deceased  trustee,  Henry  Hollier  Hood- 
BarrSy  to  enforce  liability  against  them 
for  breaches  of  trust.  The  facts  are 
shortly  as  follows,  and  are  substantially 
taken  from  the  judgment  of  the  Court. 
By  an  order  dated  July  18,  1902,  the 
executors  of  Henry  Hollier  Hood-Barrs 
admitted  that  his  estate  was  liable,  and 
the  two  other  trustees  of  the  settlement — 
namely,  John  William  Barrs  and  Hugh 
Montgomery  Drake — ^admitted  that  they 
were  jointly  and  severally  liable  to  make 
good  to  the  trust  estate  two  sums  of  4,830Z. 


and  4,500/. ;  and  by  the  same  order  an 
account  was  directed  of  what  was  due 
from  the  estate  of  Henry  Hollier  Hood- 
Barrs,  and  from  the  other  two  trustees, 
on  the  footing  of  the  foregoing  admissions. 
The  enquiry  was  answered  by  the  Master's 
certificate,      dated     August     4,     1904, 
which  rfound  that  there  was  a  balance 
of  10,004Z.    7s,    due   from     the    estate 
of  the  deceased  trustee,  and  from  the 
other  two  trustees.    Meanwhile,  by  two 
orders  dated  November   11,    1902,  and 
March  23,  1903,  two  compromises  were 
sanctioned   by  the  Court.     The  first  of 
these    was    with     the    defendant    John 
William  Barrs,  from  whom  was  accepted 
1,900Z.  in  full  settlement  and  discharge  of 
his  liability  to  the  plaintiffs  in  the  action. 
The  second  compromise  was  with  William 
Edwin  Barling,  a  former  trustee,   who 
was   charged,  in    common    with    Hugh 
Montgomery    Drake,    with    having    re- 
ceived, but  not  accounted  for,  a  sum  of 
1,500/.      There  was  accepted  from  him 
700/.  in  full  settlement  and  discharge  of 
his  liability,  and  he  was  dismissed  from 
the  action.      Nothing  was  done  as  re- 
garded Hugh   Montgomery  Drake,   who 
remained  liable  for  the  1,500/.  as  well  as 
for  the  sum  mentioned  in  the  certificate. 
On  October  28,  1904,  the  plaintiffs  took 
out  a  summons  asking  for  an  order  in  the 
terms  of  annexed  minutes,  and  on  this 
summons  the  point  was  raised  whether 
the  plaintiffs  were  to  be  at  liberty  to 
prove  against  the  insolvent  estate  of  the 
late    defendant    Henry    Hollier    Hood- 
Barrs,  in  a  pending  action,  for  the  sum 
of  10,004/.  7^.,  being  the  amount  certified 
by   the    Master's  certificate  to  be  due, 
from  the  estate  of  H.  H.  Hood-Barrs 
jointly  with  the  defendant  Hugh  Mont- 
gomery Drake,  to  the  estate,  subject  to 
the  trusts  of  the  settlement ;  or  whether 
proof  could  only  be  made  for  the  balance, 
after  deducting  the  1,900/.  paid  in  dis- 
charge of  his  liability  by  John  William 
Barrs. 

H.  M.  Drake  entered  an  appearance, 
but  was  not  represented  at  the  hearing  of 
the  summons. 

P.  0.  La/wrence,  K,C,,  and  E.  Ford, 
for  the  plaintiffs. — The  plaintiffs  can  prove 
for  the  full  amount  against  the  estate  of 
Henry  Hollier  Hood-Barrs  without  givin^QQJp 
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credit  for  the  sums  received  in  compro- 
mise from  two  of  the  trustees.  This  is 
a  joint  and  several  liability  by  all  the 
trustees,  and  the  plaintiffs  are  entitled 
to  recover  from  each  and  every  one  of 
them  the  whole  amount.  Until  the 
plaintiffs  receive  20^.  in  the  pound  they 
are  entitled  to  get  what  they  can  from 
each.  There  is  little  authority  upon  the 
point,  but  the  nearest  case  is  that  of 
Bagnall  v.  Carlton  [1877].' 

Stewart-Smithy  K,C,^  and  Rihton^  for 
the  executors  of  H.  H.  Hood-£arrs. — It 
is  not  denied  that  this  is  a  joint  and 
several  liability,  but  a  pro  tanto  release  by 
payment  of  one  trustee  would  pro  tanto 
release  all.  It  is  the  same  debt.  There 
is  a  case  which  throws  some  light  upon 
this  point — namely,  Commercial  Bank 
of  Australia  v.  Wilson  dc  Co  J  a  Official 
Assignee  [l893].^  But,  upon  principle, 
it  must  be  held  here  that  there  has  been 
a  release  to  the  extent  of  the  payment 
made,  although  it  cannot  be  said  that  it 
operates  as  a  release  of  the  whole  debt. 

P.  0,  Lawrence,  K,C,y  in  reply. — It  was 
not  the  intention  of  the  Court,  when  it 
sanctioned  the  payments  being  received  in 
compromise,  to  waive  any  liability  against 
the  estate  of  H.  H.  Hood-Barrs. 

Cur,  adv,  wdt. 

Dec.  2,  1904. — Kekbwich,  J.,  delivered 
a  written  judgment  on  this  point,  in 
which,  after  stating  the  facts,  he  pro- 
ceeded :  On  the  hearing  of  the  summons 
now  before  me,  which  really  is  the  further 
consideration  of  the  action,  the  plaintiffs 
claimed  to  prove  against  Henry  Hollier 
Hood-Barrs*s  estate,  admittedly  insolvent, 
for  the  full  amount  certified  to  be  due  as 
above  mentioned,  and  it  is  contended  by 
the  executors  on  behalf  of  that  estate 
that  the  proof  ought  not  to  be  allowed 
for  the  full  amount,  but  that  a  deduction 
ought  to  be  made  of  the  sums  paid  by 
others  in  reduction  of  the  sum  certified, 
and  that  the  proof  should  only  stand  for 
the  balance.  It  escaped  notice  on  the 
hearing  of  the  summons  that  the  pay- 
ment made  by  William  Edward  Barling 
was  in  respect  of  a  separate  claim  for 
1,500Z.,  with  which  Henry  Hollier  Hood- 
Barrs's  estate  was  not  concerned.     That 

(1)  47  L.  J.  Ch.  30;  6  Ch.  D.  371. 

(2)  62  L.  J.  P.O.  61 ;  [18931  A.O.  181. 


fiBLct  disposes  of  the  argument  as  regards 
the  700/.,  but  it  remains  to  be  considered 
as  regards  the  1,900/.  paid  by  John 
William  Barrs. 

Two  cases  were  cited.  In  BagnaU  v. 
Carlton^  it  was  endeavoured  on  behalf 
of  defendants  held  liable  to  the  plain- 
tiffs to  deduct  from  the  amount  claimed 
a  sum  of  31,000/.  satisfied  by  other  defen- 
dants, and  the  Oourt  of  Appeal  held  that 
such  sum  of  31,000/.  was  paid  in  respect 
of  a  claim  entirely  different  from  that 
sought  to  be  enforced,  and  that  therefore 
no  deduction  was  possible.  The  decision 
of  the  Court,  proceeding  on  that  ground, 
has  really  no  bearing  on  the  present  case. 
In  Commercial  Bank  of  Australia  v.  WUaon 
d;  Co.*s  Official  Assignee  ^  the  only  ques- 
tion was  whether  certain  sums  provided  by 
two  sureties  had  been  paid  or  not.  It  was 
admitted  that  if  they  had  been  in  fact 
paid,  these  sums  must  be  deducted  from 
the  amount  recoverable  from  another  of 
the  co-sureties ;  but  it  was  held  that  no 
payment  had  been  made,  and  that,  there- 
fore, there  could  be  no  deduction.  This 
case,  therefore,  also  has  no  bearing  on  the 
present.  I  have  searched  in  vain  for 
any  other  authority  to  which  reference 
could  usefully  be  made,  and  the  point 
must  be  disposed  of  on  principle. 

Here  there  is  no  contract  of  surety- 
ship or  question  between  co-sureties.  We 
are  concerned  only  with  the  liability  of 
trustees,  which  is  joint  and  several ;  and 
it  seems  to  me  that  until  the  plaintiff 
have  received  20s,  in  the  pound  they  are 
entitled  to  claim  the  whole  debt  from  any 
one  trust-ee,  notwithstanding  that  another 
trustee  has  made  a  payment  in  respect  of  his 
several  liability,  and  whether  in  or  towards 
satisfiEkction  of  that  liability.  Therefore  the 
plaintiffs  are,  in  my  opinion,  entitled  to 
prove  against  the  estate  of  Henry  Hollier 
Hood-Barrs  for  the  full  amount  found  due 
by  the  certificate,  and  to  receive  dividends 
on  such  proof  until,  by  means  thereof  and 
payments  by  the  other  trusteeSi  that 
amount  has  been  wholly  satisfied.  The 
order  must  be  framed  on  that  footing. 

Solicitors — Beyf as  &  Beyf as,  for  plaintiff ; 
Ratter,  Veitch  Sc  Bond,  for  defendants. 

{^B^arted  hy  Q,  Maoan,  Esq,^ 
Barritter'Ot'Zaiv, 
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^  Law,  In  re ; 
'  Law  V,  Law. 


Partnership— SaiU  by  one  Partner  to 
Co-Partner — Fiduoian/  Relation — Duty  to 
Diadose  AaBets—AcOon  to  Set  Aeide  Sale 
— Coneent  Order — Confirmation  of  Sale — 
Election, 

In  a  transaction  between  eo  partners  for 
the  sale  by  one  to  the  other  of  a  share  in 
the  partnership  bitsinsss  there  is  a  duty 
resting  on  the  purchaser  who  knows,  and 
is  aware  that  he  knows,  mare  about  the 
partnership  accounts  than  the  vendor,  to 
put  the  vendor  in  possession  of  all  material 
facts  with  reference  to  the  partnership 
assets,  and  not  to  conceal  what  he  alone 
knows.  Unless  such  information  has  been 
furnished  the  sale  is  voidable. 

After  the  sale  by  one  partner  to  his  co- 
partner of  his  interest  in  the  partnership 
business  the  selling  partner  discovered  thcU 
certain  partnership  assets  had  not  been  dis- 
closed to  him  at  the  time  of  the  sale,  and 
brought  an  action  for  misrepresentation 
against    the  purchasing  partner.      This 
action  was  sOtled  by  a  consent  order,  by 
which  all  charges  of  fraud  were  unthdrawn 
and  a  sum  was  paid  to  the  selling  partner 
in  discharge  of  every  claim  between  the 
plaintiff    and    defendant.      The    selling 
partner  alleged  the  subsequent  discovery  of 
further    assets    of  the   partnership,   and 
brought  an  action  to  set  aside  the  sale  and 
the  consent  order : — Held,  thcU  theplaintiff 
had  elected  not  to  avoid  the  transaction, 
and  that  the  sale  could  not,  after  the  con- 
sent order,  be  re-opened. 

Clough  V.  London  and  North- Western 
Eailway  (41  L.  J.  Ex.  17 ;  L.  R.  7  Ex.  26) 
followed. 

Appeal  by  the  pkintiff  John  Law 
against  a  decision  of  Kekewich,  J.  The 
action  was  to  set  aside  an  agreement, 
dated  July  2,  1900,  whereby  James  Law 
purchased  the  interest  of  his  brother,  the 
plaintiff  William  Law,  in  the  goodwill 
and  business  of  John  Law  <fe  Sons. 
Vol.  74.— Chang. 


Prior  to  the  year  1874,  William  Law, 
James  Law,  Samuel  Law,  and  Joseph 
Law  carried  on  the  business  of  woollen 
manu&cturers  at  Greetland,  Hali&z,  as 
co-partners  with  their  father,  John  Law, 
under  the  style  of  John  Law  &  Sons ; 
and  after  the  death  of  their  &ther  the 
business  was  carried  on  by  the  four  sons 
under  the  same  style.  This  business  was 
carried  on  without  any  articles  of  part- 
nership, the  four  sons  beiog  entitled  to 
the  business  in  equal  shares.  The  busi- 
ness consisted  largely  in  making  cloth  for 
Government  departments.  Samuel  Law 
died  on  March  18,  1893,  and  after  his 
death  the  three  surviving  brothers  con- 
tinued to  carry  on  the  business  as  before. 
In  1899  Joseph  Law  died,  and  by  his 
will  he  gave  his  estate  equally  between 
his  surviving  brothers.  After  his  death 
the  business  was  carried  on  by  William 
Law  and  James  Law  as  co-partners  with- 
out any  articles  of  partnership. 

William  Law  had  for  a  great  many 
years  lived  in  London,  and  had  taken  no 
active  part  in  the  conduct  of  the  business 
beyond  dealing  with  matters  requiring 
attention  in  London.  The  accounts  of 
the  partnership  were  kept  very  irregu- 
larly, but  for  many  years  Joseph  Law 
had  been  in  the  habit  of  paying  to 
William  Law  sums  amounting  on  the 
average  to  about  50^.  a  month  in  respect 
of  his  share  in  the  profits  of  the  business. 
In  November,  1899,  Arthur  William 
Law,  as  executor  of  Joseph  Law,  sent  to 
William  Law  a  balance-sheet  of  the 
business  which  was  said  to  be  required 
for  probate,  and  shewed  a  surplus  of 
assets  over  liabilities  of  33,81 4Z. 

In  March,  1900,  James  Law  offered  to 
purchase  William's  share  in  the  business 
for   10,000/.      William   Law   then  con- 
sulted a  solicitor,  C.  E.  Lacy,  who  went 
down  to  Greetland  .on  behalf  of  his  client 
for  the  purpose  of  negotiating  for  the 
sale  of  his  share,   and   was  shewn  the 
above-mentioned  balance-sheet.     He  had 
an  interview  with  James   Law  and  his 
daughter.  Miss  Rachel  Law,  and  James 
Law's    solicitor,   Mr.    Garsed,    and    the 
result  of  that  interview  was  that  Lacy, 
on  behalf  of  William  Law,  agreed  to  sell 
his  client's  interest  in  the  business  and 
in  the  estate  of  Joseph  Law  for  21,000Z. 
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This  agreement  was  carried  into  effect  by 
two  deeds  dated  July  2,  1900,  and  under 
these  deeds  the  purchase-money  was  paid 
as  to  half  on  the  execution  of  the  deeds, 
and  as  to  the  remaining  half  was  secured 
by  bond  to  be  paid  on  January  2,  1901. 

Subsequently  to  the  execution  of  these 
deeds  William  Law  alleged  that  he  dis- 
covered that  some  assets  of  the  partner- 
ship, consisting  of  mortgages  in  &vour  of 
the  firm  for  10,750?.,  had  not  been  dis- 
closed. On  January  8,  1901,  the  second 
instalment  of  the  purchase-money  had 
not  been  paid,  and  William  Law,  with 
certain  assignees  of  the  bond,  commenced 
an  action  in  the  Queen's  Bench  Division 
on  the  said  bond.  This  action  was  stayed 
on  January  18,  1901,  on  payment  by 
James  Law  to  the  plaintiff  of  the  moneys 
secured  by  the  bond.  On  January  22, 
1901,  William  Law  brought  an  action  in 
the  Queen's  Bench  Division  against  James 
Law  for  damages  for  fraudulent  misrepre- 
sentation upon  the  sale  of  the  business. 
On  February  25,  1901,  a  consent  order 
was  made  staying  all  further  proceedings 
in  that  action  upon  the  terms  of  an 
agreement  whereby  the  plaintiff  with- 
drew all  chai*ges  of  fraud  or  fraudulent 
misrepresentation,  and  the  defendant  was 
to  pay  to  the  plaintiff  the  sum  of  3,550Z. 
in  fuU  discharge  of  all  claims.  This  sum 
was  duly  paid.  Subsequently  to  the  date 
of  this  order  William  Law  alleged  that 
he  discovered  that  some  further  assets  of 
the  partnership,  amounting,  it  was  said, 
to  12,250?.  at  least,  had  not  been  disclosed. 
He  brought  this  action  against  the  execu- 
tors of  James  Law,  who  died  in  August, 
1901,  and  the  executor  of  Joseph  Law, 
for  a  declaration  that  the  two  deeds  of 
July  2,  1900,  and  the  consent  order  of 
February  25,  1901,  were  not  binding  on 
him,  and  ought  to  be  set  aside,  and  for 
consequential  accounts  and  enquiries. 

The  defendants  aditaitted  that  in  June 
and  July,  1900,  there  were  in  existence 
certain  mortgages  executed  in  favour  of 
James  Law  and  Joseph  Law,  but  denied 
that  they  formed  part  of  the  partnership 
assets.  They  submitted  that  James  Law 
owed  no  duty  to  the  plaintiff  to  inform 
him  of  the  existence  of  these  mortgages, 
and  that  he  did  not  improperly  conceal 
their  existence  from  him.  They  further 
submitted  that  the  plaintiff  was  aware  in 


January,  1901,  that  there  were  or  had 
been  securities  executed  in  &vour  of 
James  Law  and  Joseph  Law,  or  one  of 
them,  the  details  of  which  had  not  been 
disclosed  to  William  Law  by  James  Law, 
and  the  settlement  come  to  by  the  con- 
sent order  was  come  to  on  the  footing 
that  there  were  in  existence  such  secu- 
rities. They,  contended  that  the  consent 
order  of  February  25,  1901,  operated  as 
an  estoppel  as  regarded  the  relief  claimed 
in  the  present  action.  On  behalf  of  the 
plaintiff  it  was  contended  that  there  was 
a  fiduciary  relation  subsistiog  between 
James  and  the  plaintiff  by  reason  of  the 
partnership.  The  plaintiff  William  Law 
had  died  since  the  commencement  of  the 
action,  and  the  action  was  continued  by 
his  executor,  John  Law. 

Kekewich,  J.,  held  that  some  allega- 
tions of  fraud  made  in  the  statement  of 
claim  were  disproved  by  the  evidence. 
He  disposed  of  the  case  upon  the  settle- 
ment which  was  made  in  February,  1901, 
of  the  action  in  the  King's  Bench  Divi- 
sion. The  plaintiff  brought  that  action 
knowing  at  that  time  that  there  had  been 
what  he  called  ''  fraudulent  misrepresenta- 
tions," knowing  that  there  were  assets 
outstanding  which  had  not  been  taken 
into  account,  and  -knowing  that  he  had 
not  received  his  full  share  of  the  assets. 
With  that  knowledge,  and  with  the 
knowledge  that  he  could  obtain  full  dis- 
covery in  the  action,  he  chose  to  take 
3,500Z.  in  settlement  of  all  claims,  and  to 
put  an  end  to  the  litigation.  The  plaintiff 
could  not  be  allowed  to  say  that  he 
accepted  that  sum  only  in  settlement  of 
his  claim  in  respect  of  the  non-disclosure 
of  certain  assets,  and  now  to  claim  to  go 
into  the  question  of  the  non-disclosure  of 
other  assets.  Judgment  was  accordingly 
given  for  the  defendants,  with  costs. 

The  plaintiff,  the  executor  of  William 
Law,  appealed. 

NeviUe^  K.C,  and  F^  Thompaon,  for  the 
appellant. — A  fiduciary  relation  exists 
between  partners,  and  any  dealing  of 
purchase  between  them  can  only  be  valid 
if  full  information  is  given — Lewin  on 
Trusts  (1 1th  ed.),  pp.  566, 576,  and  Dunns 
V.  English  [1874].^     In  the  case  of  one 

(1)  L.  R.  18  Eq.  524^  ^ 
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partner  buying  out  another  the  purchas- 
ing partner  is  bound  to  give  the  selling 
partner  as  full  particulars  as  he  himself 
possesses.  There  is  a  fiduciary  duty  of 
making  full  disclosure,  without  which  the 
purcha&e  cannot  stand. 

If  a  party  after  he  has  become  aware  of 
a  misrepresentation  does  something  which 
tends  to  confirm  it  he  is  bound  by  that, 
and  he  cannot  afterwards  set  up  another 
act  of  misrepresentation — CcvmpbtU  v. 
Fleming  [1834]  ^  and  C laugh  v.  London 
and  NoTtk'WeaUm  Railioay  [l87l]  '—but 
he  must  be  aware  of  all  the  circumstances, 
otherwise  he  cannot  know  whether  he  is 
making  a  good  settlement. 

[RoMEB,  L.J.,  referred  to  Duncan^ 
In  re;  Terry  v.  Stoeeting  [1899].*] 

The  principle  to  be  applied  as  rejzfards 
dealings  between  partners  is  the  same  as 
that  to  be  applied  as  regards  dealings 
between  principal  and  a^ent,  and  trustee 
and  cestui  que  tntst.  The  utmost  good 
£edth  is  due  firom  every  member  of  a 
partnership  to  every  other  member.  If 
a  partner  knowing  more  about  the  affairs 
of  the  partnership  than  another  partner 
enters  into  an  agreement  with  that  other 
with  regard  to  partnership  matters  con- 
oealing  his  knowledge,  the  agreement  will 
not  stand.  That  applies  although  the 
partnership  may  have  been  dissolved,  so 
long  as  the  partnership  afiairs  have  not 
been  completely  wound  u^p^Lindley  on 
Partnerehip  (3rd  ed.  p.  595 ;  6th  ed. 
p.  314).  That  was  the  case  here.  William 
Law  had  no  means  of  knowing  the  &cts, 
and  they  were  not  disclosed.  The  bargain 
therefore  cannot  stand. 

[Vaughan  Williams,  L.J. — ^What  is 
meant  by  concealing  the  £ftcts  f  ] 

Not  disclosing  them,  knowing  that  the 
other  party  is  ignorant  of  them.  The 
relation  between  partners  may  not  be  com- 
pletely analogous  tio  that  between  trustee 
and  cestui  que  trust,  but  it  is  as  regards 
the  duty  of  disclosure  in  dealings  of  this 
kind ;  a  partner  cannot  evade  this  duty 
by  employing  a  person  to  negotiate  for 
him  who  does  not  know  the  facts.  The 
duty  of  partners  in  this  respect  is  shewn 
by  section    28  of  the   Partnership  Act, 

(2)  3  L.  J.  K.B.  136 ;  1  Ad.  &  B.  40. 

(3)  41  L.  J.  Ex.  17 ;  L.  R.  7  Ex.  26. 

(4)  68  L.  J.  Ch.  253;  [1899]  1  Ch.  387. 


1890.  The  oases  as  to  election  do  not 
apply  in  the  case  of  a  trustee  buying  from 
his  cestui  que  trust.  There  cannot  be  con* 
firmation  without  full  disclosure  of  all  the 
material  circumstances — Lewin's  Law  of 
Trusts  (11th  ed.),  pp.  566,  567,  577;  see 
Fox  V.  Maekreth  [l788,  I79l].*  An  agree- 
ment in  settlement  of  an  action  can  be 
set  aside  on  the  ground  of  mistake  of  one 
party  induced  by  the  other — Wilding  v. 
Sanderson  [1897].* 

P,  0,  LaufrencSy  K.C.,  and  George 
Laiortnce  (Sir  E,  Clarke^  K.C,  with 
them),  for  the  executors  of  James  Law. — 
The  basis  of  the  relation  between  partners 
is  that  of  mutual  confidence.  It  is  going 
too  &jr  to  say  that  that  can  never  be  put 
an  end  to.  When  once  the  mutual  con- 
fidence is  destroyed  the  parties  are  at 
arm's  length,  and  the  relation  in  the 
nature  of  that  of  trustee  and  cestui  que 
trust  is  determined.  The  mutual  con- 
fidence in  this  case  was  destroyed  before 
the  settlement  of  July,  because  William 
was  making  enquiries  as  to  the  assets  not 
in  the  balance-sheet  of  Joseph  without 
applying  to  James.  The  parties  then 
were  quarrelling,  so  no  fiduciary  relation- 
ship can  be  relied  upon. 

Both  parties  had  access  to  the  partner- 
ship books,  and  if  William  chose  to  sell 
without  making  proper  enquiry  he  must 
be  taken  to  have  waived  his  right  to 
investigation.  The  ground  of  relief  here 
is  non-disclosure,  but  a  partner  can  waive 
the  right  to  have  disclosure  from  his  co- 
partner— Knight  v.  Marjorihcvnks  [1849].^ 

[Vaughak  Williams,  L.J.,  referred  to 
Redgrave  v.  Hurd  [issi].®] 

There  was  waiver  here.  Lacy  agreed 
on  a  sum  of  money  in  lieu  of  investigation. 
Partners  can  enter  into  any  dealings  with 
one  another  so  long  as  mutual  confidence 
is  maintained.  They  can  deal  more  freely 
than  a  trustee  can  with  his  cestui  que 
trust, 

[Vaughan  Williams,  L.J.,  referred  to 
Maddeford  v.  Austtmck  [l826].^] 

(5>  2  Bro.  C.C.  400 ;  2  Cox,  320;  2  Wh,  fcTu. 
L.C.  (7th  ed.),  709,  716. 

(6)  66  L.  J.  Ch.  684.  687 ;  [1897]  2  tJh.  534, 
650. 

(7)  11  Beav.  322;  2  Mac.&  G.  10. 

(8)  51  L.  J.  Ch.  113;  20  Ch.  D.  1. 

(9)  1  Sim.  89. 
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Assuming  that  everything  was  present 
to  make  the  contract  voidable,  the  party 
defrauded  must  elect  to  affirm  or  to  dis- 
affirm it.  If  a  man  believes  that  he  has 
been  defrauded,  and  he  elects  to  stand  by 
the  bargain,  he  cannot  afterwards  say 
that  he  did  not  know  the  extent  of  the 
fraud.  He  must  elect  once  for  all — Scarf 
V.  Jao'dine  [1882],^°  CampbeU  v.  Fleming,^ 
EUey  V.  Adams  [1864],^^  and  Clough  v. 
London  and  N'orth-Westem  Railway.^  In 
this  case  there  were  three  acts  of  election 
— first,  the  dealing  with  the  bond; 
secondly,  the  action  for  the  instalment; 
and  thirdly,  the  action  for  damages  for 
fraudulent  misrepresentation.  These  to- 
gether make  a  strong  case.  The  actions 
could  not  have  been  brought  except  on 
the  footing  that  the  bargain  stood. 

SVauqhan  Williams,  L  J.,  referred  to 
iaher  v.  Buchoffscheim  [l87o],^^  com- 
mented on  by  Brett,  L.  J.,  in  BanneVy  Ex 
parte;  Blythe,  in  re  [iSSl].*^} 

[Cozens-Hardt,  L.J. — Those  observa- 
tions of  Brett,  L.J.,  were  not  quite 
accepted  in  Miles  v.  N'ew  Zealand  Alford 
Estate  Co.  [l886].>*] 

The  Court  can,  no  doubfc,  go  behind  a 
compromise  if  it  has  been  obtained  un- 
fairly— Hawkins,  In  re  ;  Troup,  ex  parte 
[l894]  ^^;  but  the  transaction  in  the  pre- 
sent case  ought  not  to  be  re-opened  after 
this  length  of  time. 

Younger,  K.C,  and  Austen-CartmeU 
{Warrington,  K,G,,  with  them),  for  the 
executor  of  Joseph  Law. — At  the  time 
of  the  second  Eettlement  James  Law 
was  in  a  state  of  physical  collapse. 
Without  wishing  to  minimise  the  duty 
of  a  partner  buying  &om  his  co-partner 
to  disclose  what  he  knows  as  to  the 
partnership  property,  it  is  only  fair  tq 
remember,  when  dealing  with  the  case  of 
a  man  who  is  dead,  that  it  was  very  diffi- 
cult for  any  one  at  that  time  to  say  what 
was  then  the  value  of  the  share  in  the 
partnership,  and  that  James  Law  was  not 
then  in  a  condition  in  which  he  could 

(10)  51  L.  J.  Q.B.  612;  7  App.  Caa.  346. 

(11)  2DeG.  J.&8.  147. 

(12)  39  L.  J.  Q.B.  181 ;  L.  B.  6  Q.B.  449. 

(13)  51  L.  J.  Ch.  300,  302;  17  Ch.  D.  480, 
490. 

(14)  65  L.  J.  Ch.  801 ;  82  Ch.  D.  266. 
(16)  64  L.  J.  Q.B.  373;  [1896]  1  Q.B.  404. 


state  what  it  was.  If  neither  side  has 
done  equity,  matters  must  be  left  as  they 
are. 

The  strongest  act  of  election  was  the 
issue  of  the  writ  in  the  action  for  mis- 
representation There  was  the  unequivocal 
act  referred  to  by  Lord  Blackburn  in 
Soarf  V.  Jardine  *®  in  the  issue  of  the 
writ  in  the  first  action,  or,  at  all  events,  at 
the  latest,  in  the  issue  of  the  writ  in  the 
second  action.  The  relation  of  the  parties 
was  then  permanently  fixed.  They  were 
then  at  arm's  length.  The  action  on  the 
bond  was  brought  after  the  advice  of 
counsel  that  an  action  could  be  brought 
for  fraudulent  misrepresentation. 

Neville,  K,C,,  in  reply. — The  repre- 
sentation made  as  to  the  value  of  the 
assets  was  never  withdrawn.  No  complete 
disclosure  took  place,  and  what  did  take 
place  was  calculated  to  lead  William  to 
suppose  that  the  balance-sheet  set  out  all 
the  assets.  James  Law  must  shew  that 
William  was  supplied  with  full  informa- 
tion. The  burden  of  proof  is  on  James. 
Campbell  v.  Fleming  ^  and  such  cases  have 
nothing  to  do  with  csuses  where  an  equit- 
able relation  exists  between  the  parties. 
An  agreement  embodied  in  a  consent 
order  is  as  liable  to  be  upset  as  a  simple 
contract  between  the  parties.  Where  a 
misrepresentation  is  material  the  Court 
infers  that  it  influenced  the  contract. 
The  agreement  to  compromise  was  secured 
by  the  withholding  of  information  which 
James  should  have  disclosed.  There 
could  be  no  bargain  in  this  case  which 
would  bind  until  full  information  had 
been  given. 

Cur.  adv>  vuU, 

Deo.  5. — Cozens-Habdy,  L.J.,  read  the 
judgment  of  the  Court : 

This  is  an  appeal  from  the  judgment  of 
Mr.  Justice  Kekewich,  who  dismissed  with 
costs  an  action  seeking  to  set  aside  a  sale 
by  William  Law  to  James  Law  of  his  in- 
terest in  a  partnership  business  carried  on 
between  William  and  James.  The  vendor 
and  purchaser  are  both  dead,  but  their 
representatives  are  before  the  Court. 

Now  it  is  clear  law  that,  in  a  transaction 
between  co-partners  for  the  sale  by  one  to 
the  other  of  a  share  in  the  partnership 
business,  there  is  a  duty  resting  upon  the 
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purchaser  who  knows,  and  is  aware  that 
he  knows,  more  about  the  partnership 
aooounts  than  the  vendor,  to  put  the 
vendor  in  possession  of  all  material  facts 
with  reference  to  the  partnership  assets, 
and  not  to  conceal  what  he  alone  knows, 
and  that,  unless  such  information  has 
been  furnished,  the  sale  is  voidable  and 
may  be  set  aside — see  Maddefard  v. 
Afttttcick?  The  original  sale  on  July  2, 
1900,  by  William  to  James  was  for  2 1 ,000^ , 
payable  half  in  cash  and  half  at  six  months 
secured  by  a  bond.  Now  we  will  assume 
that  this  sale  could  have  been  set  aside  by 
William  on  the  ground  that  James  had 
not  disclosed  the  eidstenoe  of  parbner^ihip 
assets  represented  by  mortgages  and  other 
aecurities  to  a  very  Large  amoant  standing 
in  the  names  of  James  and  his  late 
brother  Joseph,  who  had  also  been  a 
partner.  But  shortly  after  the  completion 
of  the  sale  William  undoubtedly  ascer- 
tained the  existence  of  some  of  what  we 
will  call  'Hhe  suppressed  assets."  He 
thereupon  consulted  counsel,  and  his  case 
then  was,  not  merely  that  there  had  been 
no  proper  disclosure  by  James  of  the 
assets  in  question,  but  that  the  sale  had 
been  brought  about  by  an  actual  repre- 
sentation by  or  on  behalf  of  James  that 
there  were  no  partnership  assets  beyond 
those  appearing  in  certain  probate  valua- 
tions, which  certainly  did  not  disclose  the 
assets  in  question.  We  may  here  observe 
that  the  appellant  does  not  raise  any  case 
cyf  misrepresentation  before  us.  He  bases 
bis  case  solely  on  the  ground  of  non- 
disclosure, giving  rise  to  a  right  in  equity 
to  a  rescission  of  the  contract  of  sale.  The 
counsel  who  was  consulted  advised  that  an 
action  should  be  brought  for  damages  for 
misrepresentation,  the  measure  of  damages 
being  one-half  of  the  value  of  the  omitted 
assets ;  and  counsel  added  that,  as  there 
was  some  doubt  whether  all  the  assets  had 
even  then  been  discovered,  it  would  be  well 
to  ask  that  an  account  be  taken  of  all 
further  assets  belonging  to  the  partner- 
ship, and  to  claim  half  of  their  value  also. 
PoUowing  this  advice,  which  was  given  on 
November  8,  1900,  William,  on  Janu- 
ary 22,  1901,  issued  a  writ  in  the  Queen's 
Bench  Divi<(ion.  This  action  was  settled 
by  an  agreement  dated  February  15,  1901, 
wbich  was  embodied  in  a  consent  order  on 


February  25,  1901.  staying  the  action. 
All  charges  of  fraud  or  fraudulent  repre- 
sentations being  withdrawn,  the  sum  of 
3,550Z.  was  paid  by  James  to  William  in 
discharge  of  every  claim  relating  to  any 
matter  whatsoever  between  the  plaintiff 
and  defendant  and  in  full  discharge 
thereof.  Before  this  settlement  was 
arrived  at  William  had  ascertained  that 
there  were  still  further  partnership  assets 
not  disclosed  by  James,  and  he  surmised 
and  believed  that  there  might  be  others, 
though  he  was  not  aware  of  their  par- 
ticulars or  amount.  Under  these  circum- 
stances it  was,  of  course,  open  to  William, 
if  he  chose,  not  to  insist  on  his  full  rights, 
and  in  particular  not  to  obtain  full  dis- 
closure of  what  the  assets  consisted  of,  and 
to  come  to  a  settlement  or  compromise 
with  James  on  that  footing.  And  this  is 
what  he  did.  What  his  reasons  were  for 
so  doing  concerned  him  alone,  and  it 
would  be  idle  now  to  speculate  whether  he 
was  influenced  by  fraternal  affection,  or 
by  an  idea  that  his  partnership  drawings 
may  have  been  greater  than  those  of 
James,  or  by  some  other  reason.  But 
after  the  settlement  so  come  to,  in  our 
opinion  it  was  not  possible  for  William  to 
re-open  the  transaction.  He  deliberately 
made  his  election,  and  by  that  election  he 
is  bound — see  Clough  v.  London  amd 
North-Westem  RaUway?  It  cannot  be 
sufficient  to  allege  and  prove  that,  if  the 
action  had  been  fought  out,  the  plaintiff 
would  have  recovered  damages  greatly  in 
excess  of  3,550Z.  No  separate  and  inde- 
pendent fraud  is  even  alleged  in  bringing 
about  the  settlement  of  February,  1901. 
William  may  have  been  induced  to  settle 
largely  by  reason  of  representations  made 
by  the  daughter  of  James  as  to  her 
father's  health,  but  these  representations 
were  not  untrue.  He  was  not  induced  by 
any  statement  or  assurance  on  the  part  of 
James  or  his  advisers  that  there  were  no 
other  suppressed  assets. 

But  the  case  against  the  appellant's 
claim  now  to  rescind  does  not  even  rest 
solely  on  what  we  have  just  stated.  We 
have  purposely  passed  over  two  fewts  of 
great  importance.  William  Law,  after  he 
had  been  advised  by  counsel,  assigned  the 
bond  to  secure  the  second  instalment  of 
10,500Z.  to  trustees,  and  subsequently,_on 
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January  8,  1901,  William  joined  with 
the  trustees  in  an  action  on  the  bond  to 
recover  this  instalment.  Proceedings  in 
this  action  were  stayed  on  January  18  on 
payment  by  James  to  the  trustees  of 
10,532/.  Is,  Sd.,  being  the  balance  of  all 
principal  moneys  and  interest,  with  costs 
amounting  to  3/.  6s.  This  was  four  days 
before  the  writ  in  the  action  for  damages 
was  issued.  In  point  of  fact,  William, 
with  knowledge  that  the  sale  might  be 
upset  or  that  damages  might  be  recovered, 
deliberately  postponed  proceedings  with 
that  view  until  after  he  had  obtained 
payment  of  the  balance  of  the  purchase- 
money,  to  which  he  had  no  title  except 
on  the  footing  that  the  sale  was  not  to  be 
set  aside.  It  is  now  too  late  for  William 
to  repudiate  the  contract  of  which  he  has 
thus  deliberately  secured  the  benefits. 

It  has  been  strenuously  argued  that 
the  duty  resting  on  the  purchasing 
partner  continued  in  full  force  and  effect 
up  to  and  after  the  settlement  of  the 
action,  so  that  James  could  not  rely  upon 
a  binding  election  by  William  unless 
and  until  full  disclosure  had  been  made. 
We  know  of  no  authority  which  supports 
this  proposition,  and  it  seems  to  us  to  be 
contrary  to  principle.  It  seems  impossible 
to  hold  that  under  such  circumstances  as 
existed  here  William  could  not,  if  he 
chose,  come  to  a  binding  settlement  or 
compromise  or  make  a  binding  election 
not  to  rescind  without  full  disclosure  by 
James.  In  our  opinion  Mr.  Justice 
Kekewich  was  right  in  the  view  which 
he  took  as  to  the  effect  of  what  was  done 
in  January  and  February,  1901,  and  this 
appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


Solicitors — Barfield  &  Barfield,  for  appellant; 
Bower,  Cotton  &  Bower,  agents  for  Long- 
botham  Sc  Sons,  Halifax ;  Bobbins,  Billing  Sc 
Co.,  agents  for  J.  L.  Garsed,  Elland,  for 
respondents. 

{Reported  ly  A.  J.  Spenoer,  E^q., 
Barritter-at-Lam, 


[IN  THE   COUBT   OP  APPEAL.] 
Vaughan  Williams,  L.J.  \ 

ROMEB,  L.J.  I        T^^^  ^ 

Cozens-Hardy,  L.J.  V      j^  J' 

1904.  I       •^^"'^• 

Dec.  8,  9,  13,  14,  15.     J 

Etuement  —  Light  —  Prescription  — 
Extent  of  Right — Actionable  N^uisanoe — 
Mandatory  Injunction — Damages. 

The  result  of  the  decision  in  Colls  v. 
Home  and  Colonial  Stores  (73  L.  J.  Ch. 
484;  [1904]  A.C.  11^)  is  that  the  plaintif 
in  an  ctetionfor  the  obstruction  of  light  to 
his  premises  must,  in  order  to  suMxeedj 
establish  a  nuisamoe,  and  a  Judge  in  direct- 
ing  himself  or  a  jury  as  to  wl^  consti- 
tutes an  actionable  nuisance  must  take  the 
law  to  be  that  the  owner  of  ancient  lights  is 
entitled  to  sufficient  light,  a^scording  to  the 
ordinary  notions  of  mankind,  for  dis  com- 
fortable use  and  enjoyment  of  his  house  as 
a  duelling -house  if  it  is  a  dwelling  house^ 
or  for  the  beneficial  use  and  occupation  of 
it  if  it  is  a  place  of  business  ;  and  to  eon- 
stittUe  an  actionable  nuisance  the  obstruc- 
tion must  be  such  as  substantially  to  interfere 
unth  that  right.  The  mere  proof  thai  a 
given  percentage  of  light  has  been  taken 
away  is  not  sfifffieient,  but  in  considering 
the  suffi/:iency  of  the  light  the  locality  ought 
to  be  bom>e  tn  mind,  and  also  light  coming 
from  quarters  other  than  that  where  the 
obstruction  is. 

In  an  action  by  the  owner  of  a  dujeUing- 
housefor  obstruction  of  the  light  to  one  of 
the  rooms  in  the  house,  Kekewich,  Z.,fownd 
that  the  room  had  been  exceptionally  well 
lighted,  and  stUl  was  well  lighted,  and 
there  was  suffidenl  light  to  enable  it  to 
be  used  for  the  purposes  for  which  it  was 
designed ;  but  that  there  had  been  a  large 
obstruction  of  light  by  the  erection  of  Uie 
defendant's  house,  and  a  large  interference 
with  the  cheerfulness  of  the  plaintiff* s  room, 
so  that  the  character  of  the  room  had  been 
cUtered,  and  it  had  lost  in  the  obstruction 
ofUght  one  of  its  chief  charms  and  advan- 
tages ;  and  that  the  obstruction  of  the  light 
had  caused  a  substantial  depreciation  in 
the  letting  value  of  the  plaintiff's  house : — 
Held,  by  Vaughan  Williams,  L.J.,  and 
Cozens-Habdy,  L  J.  (dissentiente  Romeb, 
L.  J.),  on  these  findings,  that  an  actionable 
mdsa/nae  had  been  oommitted. 
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Held,  by  BoMEB,  L.J.,  as  an  inferene 
firom  the  findings  and  on  the  evidence  a 
a  whole,  that  it  waa  not  shewn  that  an 
oatMnable  fwiaanee  had  been  commiUed. 

In  the  opinion  of  the  Courts  the  defen- 
dant had  not  been  guilty  of  any  sharp 
praetioe  or  any  high-handed  or  un- 
neighbourly  eondu/st  towards  the  plaintiff, 
or  shewn  amy  desire  to  evade  the  jurisdio- 
Hon  of  the  Cowt ;  and  the  ease  was  not 
one  in  which  dounages  could  not  be  con- 
sidered a  reasonable  emd  adequate  compen* 
sation  : — Held,  that  the  remedy  should  be 
in  dcvmages^  <md  not  by  a  mcmdatory  in- 
juneHon. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  action  was  brought  for  an  injunc- 
tion to  restrain  the  defendant  from  erect- 
ing or  permitting  to  remain  erected  any 
building  in  such  manner  as  to  obstruct 
the  access  of  light  to  the  windows  of  the 
plaintiff's  house,  or  to  cause  any  nuisance 
to  the  plaintiff  in  the  use  and  enjoyment 
of  her  premises,  and  damages. 

The  plaintiff  was  the  owner  of  a  house 
and  ground  at  Acton,  in  which  she  resided 
with  her  family.  She  alleged  that  her 
house  had  two  windows  on  the  ground 
floor  on  the  west  side  thereof,  which  were 
ancient  lights,  and  that  the  defendant 
had  reoenUy  erected  and  maintained  a 
high  building  near  to  the  windows  in 
question  which  obstructed  the  light 
coming  thereto,  and  thereby  interfered 
with  the  use  and  enjoyment  of  her  house. 
It  was  stated  that,  before  the  plaintiff's 
house  was  built,  the  property  of  which  its 
site  formed  part  was  laid  out  as  a  building 
estate,  and  there  was  a  plan  of  the  estate 
produced.  The  plaintiff's  house  was  built 
by  the  owner  of  the  freehold,  and  the 
plaintiff  bought  it  from  his  representa- 
tives. 

The  defendant  alleged  that  he  had  com- 
pleted the  building  complained  of  prior  to 
the  date  of  the  writ  to  the  knowledge 
of  the  plaintiff.  He  denied  that  the 
building  obstructed  the  light  coming  to 
the  plaintiff's  house  or  interfered  with 
the  use  and  enjoyment  thereof,  and 
alleged  that  the  plaintiff  had  abundance 
of  fight  for  her  house  for  all  ordinary 
purposes  of  habitation ;  but  in  case  he 
should  be  under  any  liability  in  respect 


of  the  matters  complained  of,  he  paid 
121,  lOs.  into  Court  as  sufficient  to  satisfy 
the  same. 

The  case  originally  came  on  for  trial  in 
December,  1903,  but  pending  an  appeal 
the  decision  of  the  House  of  Lords  was 
given  in  CoUs  v.  ffome  and  Colonial 
Stores  [l904],^  and  the  Court  of  Appeal, 
having  regard  to  that,  remitted  the  case 
£br  re-trial. 

The  plaintiff  complained  of  the  obstruc- 
tion to  the  light  of  three  rooms — the 
drawing-room,  the  morning-room,  and 
the  hall. 

Kekewich,  J.,  was  of  opinion  that  the 
obstruction  in  the  case  of  the  drawing- 
room  was  not  such  as  to  create  an  action- 
able nuisance,  nor  in  the  case  of  the  hall 
taken  alone,  but  taking  that  with  the 
morning-room  the  obstruction  did  create 
a  nuisance.  In  dealing  with  the  evidence 
he  said  :  '*  The  great  cause  of  complaint 
has  been  of  the  obstruction  of  light  to 
what  has  been  called  the  morning  room. 
It  was  an  exceptionally  well-lighted  room, 
and  even  now  is  well  lighted,  so  that  if 
the  test  were  whether  there  is  sufficient 
light  lefb  to  enable  the  room  to  be  used 
for  the  purposes  for  which  it  was  designed 
there  would  be  no  further  question.  As 
I  understand  the  judgments  in  the  House 
of  Lords,  that  is  not  the  test,  though  it  is 
a  matter  for  consideration.  I  have  evi- 
dence, confirmed  I  venture  to  think  by 
universal  experience,  that  in  suburban  or 
country  residences  not  rising  to  the 
dignity  of  mansion-houses,  the  third  room 
on  the  ground  floor  is  the  living  or  sitting 
room  in  addition  to  the  drawing  and 
dining  rooms,  and  is  the  most  important 
of  all,  the  one  most  used,  the  one  most 
devoted  to  family  life,  and  the  one  most 
intimately  associated  with  the  sentiments 
of  home.  For  the  complete  enjoyment  of 
such  a  room  cheerfulness  is  essential. 
During  the  darker  hours  that  may  be 
attained  by  artificial  means,  but  during 
the  day  it  depends  mainly  on  externfd 
light.  That  there  has  been  a  large 
obstruction  of  light  by  the  erection  of  the 
defendant's  house  is  abundantly  clear,  and 
I  think  it  also  clear  that  there  has  been  a 
large  interference  with  the  cheerfulness  of 

(1)  78  L.  J.  Ch.  484 ;  [1904]  A.C.  179. 
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the  roum.    There  is  conflict  of  evidence 
respecting  the  capability  of  the  room  as 
it  now  is  for  reading  purposes.     Experi- 
ments not  conducted  on  strictly  scientific 
lines  are  invariably  untrustworthy  and 
generally  misleading.      It  is  impossible 
with  any  advantage  to  compare  any  ex- 
periment with  another  unless  assured  that 
the  materials  and  conditions  were  precisely 
identical  in  both.     In  the  reading  experi- 
ments reported  to  me  no  one  has  given 
me  the  means  of  comparison  on  a  basis 
pretending  to  any  accuracy.   The  evidence 
about  reading  must  be  dismissed  altogether, 
Nevertheless  there  is  a  considerable  body 
of  evidence  touching  the  altered  character 
of  the  room.      Mr.  Beid  was  impatient 
and   did  not  assist  me   much,   but  his 
wife  was  a  better  witness,  and  some  of 
her  detailed    evidence,   especially  about 
the  sewing,  was  pertinent.     The  family 
may  have  been  hasty  in  abandoning  the 
morning-room,  but  I  cannot  suppose  that 
they  would  have  continued  the  abandon- 
ment if  further  experience  had  shewn  them 
that  it  was  not  after  all  much  deteriorated. 
They  have  had  the  experience  on  the 
weekly  adjournment    from    the   dining- 
room,  and  it  has  not  tempted  them  to 
return.     Fortunately  there  is  no  lack  of 
independent  evidence.    I  have  seen  many 
witnesses,  including  Mr.  Virgo,  who  knew 
the  house  and  this  particular  room  before 
the  erection  of  the  defendant's  house  and 
have  visited  it  since;  and  after  making 
large  allowance  for  inaccuracy  in  reading 
experiments  and  the  exaggeration  which 
always    enters    into    evidence    on    such 
questions,   I  am   bound  to    treat  their 
testimony  as   fully  confirming    that    of 
Mrs.  Beid.      I  am  convinced  that  the 
character  of   the  room    is  altered  and 
that,  though  still  a  well-lighted  room,  it 
has  lost  in  the  obstruction  of  light  one 
of  its  chief  charms  and  advantages.     In 
determining  whether  this  is  a  nuisance  or 
not  I  must  take  into  consideration  all  the 
surrounding  circumstances,  not  forgetting 
that  the  plaintiff'  purchased  a  house  with 
the  knowledge  which  must  be  imputed  to 
her  that  it  was  one  of  a  projected  row  of 
houses  and  that  sooner  or  later  there  was 
sure  to  be  erected  on  the  adjoining  plot, 
then  vacant,  another  house  which  was  not 
unlikely  to   be  of  a  size  and  character 


similar  to  her  own.  Having  given  all 
these  circumstances  full  consideration,  I 
have  come  to  the  conclusion  that  th» 
obstruction  of  light  to  the  moming-roon^ 
is  a  nuisance  within  the  meaning  of  the 
authorities  on  that  subject." 

His  Lordship  was  of  opinion  that  the* 
nuisance  had  caused  a  substantial  de- 
preciation in  the  letting  and  selling  value 
of  the  plaintiff's  house,  amounting  to 
probably  3002.  to  400/.,  and  he  granted  a. 
mandatory  injunction  ordering  the  defen- 
dant to  pull  down  so  much  of  his  house  as- 
caused  a  nuisance  to  the  plaintiff  by  the 
obstruction  of  light  to  the  windows  of  th» 
morning-room  and  to  the  hall  as  the  same 
existed  previously  to  the  erection  of  thei 
defendant's  house. 

The  defendant  appealed. 

Hughes,  JT.C.,  and  W,  E,  Vernon,  for 
the  appellant. — The  findings  of  Keke- 
wich,  J.,  were  extremely  favourable  to- 
the  plaintiff,  but  even  on  his  findings  the 
defendant  has  committed  no  actionable 
wrong.  The  learned  Judge  finds  that 
the  morning-room  is  still  well  lighted  r 
that  must  be  according  to  the  standard 
of  light  expected  in  the  country.  That 
is  all  that  the  plaintifi'  is  entitled  to. 
The  comfort  and  convenience  of  the  room 
has  not  been  interfered  with,  and  there 
is  no  cause  of  action.  The  fact  that  some 
of  the  light  has  been  obstructed  is  no- 
cause  of  action  if  sufficient  remains  for 
the  convenient  use  of  the  room — Clarke- 
V.  Clark  [l866]  *  and  CoUe  v.  Home  and^ 
Colonial  Stores} 

[Vaughan  Williams,  L.J. — Subject  to 
anything  tiiat  may  be  said  on  the  other 
side,  we  do  not  think  this  is  a  case  for  a 
mandatory  injunction.] 

It  is  not  a  case  for  damages  either. 
There  is  no  cause  of  action  at  all.  The* 
right  is  only  to  have  that  amount  of  light 
through  the  window  which  is  sufficient,, 
according  to  the  ordinary  notions  of  man- 
kind, for  the  comfortable  use  and  enjoy- 
ment of  the  house  as  a  dwelling-house — 
KeVc  V.  Pearson  [i87l]  '  and  CoUsv,  Homo 
and  Colonial  Stores}  The  plaintiff  has  got 
that.     The  fact  that  a  room  may  have- 

(2)  35  L.  J.  Ch.  151 ;  L.  B.  1  Gh.  IG. 
(8)  L.  B.  6  Ch.  809,  811. 
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been  used  for  a  special  purpose  gives  no 
higher  right. 

F.  0.  Lawrence^  K.C,  and  Cann^  for 
the  respondent. — The  judgment  of  Keke- 
wich,  J.y  was  a  pronouncement  on  the 
facts,  and  if  he  has  not  misdirected  him< 
self  as  to  the  law  this  Court  will  not 
interfere  with  his  decision.  According 
to  his  findings  there  has  been  a  sensible 
diminution  of  tho  light  coming  to  this 
window,  and  the  plaintiff  is  entitled  to 
complain.  The  law  on  the  subject  of 
obstruction  of  light  must  be  taken  now 
to  be  as  laid  down  in  GoUa  v.  Home  and 
Colonial  Stores,^  and  the  House  of  Lords 
there,  in  effect,  adopted  the  test  applied  in 
Back  V.  Staeey  fl826],*  Parker  v.  Smith 
[1882],*  and  Wells  v.  Ody  [i836]  ® — namely, 
that  to  give  a  right  of  action  the  diminution 
of  light  must  be  such  as  to  sensibly  affect 
the  plaintiffs  premises  and  make  them 
less  fit  for  business  or  occupation.  The 
right  of  action  is  very  old — Aldred^s  Case 
[l6ll]  7;  but,  as  Lord  Macnaghten  points 
oat  in  ColU  v.  Home  and  Colonial  Storesy^ 
it  is  not  every  diminution  which  gives  a 
right  of  action.  The  House  of  Lords  in 
that  case  took  the  view  that  the  right  to 
light  was  not  in  the  nature  of  property, 
but  in  the  nature  of  a  negative  easement — 
a  right  to  prevent  the  neighbour  so  using 
his  property  as  to  interfere  with  your 
light. 

[Vaughan  WiLLL^MSy  L.J.,  referred  to 
the  definition  of  **  nuisance "  in  Lea 
Termee  de  la  Ley  (ed.  of  1721),  p.  460.] 

The  question  whether  there  has  been 
an  infringement  giving  a  right  of  action 
must  be  a  question  of  comparison  between 
what  there  was  in  the  particular  place 
before  the  act  complained  of,  and  what 
there  is  afterwards — Pringle  v.  Wernham 

[1836].* 

[RoMEB,  L.  J. — Can  that  case  stand  after 
CoiU  V.  Home  and  Colonial  Stores  ^  1] 

All  that  the  Court  has  to  do  is  to  see 
whether  there  has  been  such  a  diminution 
of  light  as  to  make  the  house  sensibly 
less  comfortable  and  convenient  for  use, 
according    to    the    ordinary  notions    of 

(4)  2  Car.  &  P.  465. 

(5)  5  Car.  &  P.  438. 

(6)  7  Car.  &  P.  410. 

(7)  9  Co.  Rep.  67J. 

(8)  7  Car.  fc  P.  377. 


mankind — Clarke  v.  Clark  '  and  Kelk  v. 
Pearson.^  There  is  nothing  in  Colls  v. 
Home  and  Colonial  Stores  ^  to  shew  that 
those  cases  are  wrong ;  and  if  they  are 
right,  there  is  abundant  evidence  to  shew 
that  there  is  a  right  of  action  in  the 
present  case.  The  question  is  not  whether 
the  plaintiff  has  such  an  amount  of  light 
as  she  can  manage  with,  but  whether 
there  has  been  such  a  diminution  of  light 
as  to  make  her  house  sensibly  less  com- 
fortable and  convenient. 

Both  Warren  v.  Brown  [l90l]®  and 
Colls  V.  Home  and  Colonial  Stores  *  were 
treated  as  cases  depending  upon  special 
circumstances.  The  question  whether  or 
no  a  man  could  prescribe  for  a  special 
right  to  light  after  twenty  years  was  not 
really  decided. 

[Vaughan  Williams,  L.J. — The  Pre- 
scription Act,  1832,  did  not  alter  tho 
nature  of  the  right  to  light. — His  Lord- 
ship referred  to  the  passage  in  Gale  on 
Easements  (3rd  ed.  p.  575,  7th  ed.  p.  537), 
cited  by  Mellish,  L.J.,  in  Kelk  v.  Pear- 
son,^] 

The  rule  as  to  an  angle  of  forty-five 
degrees  may  be  a  prima  facie  working 
rule,  but  it  is  not  an  absolute  rule  of  law 
that  that  is  sufficient.  It  has  never  been 
applied  except  in  towns. 

As  regards  the  remedy,  the  defendant 
has  acted  in  a  high-handed  and  unneigh- 
bourly manner,  and  that  is  a  ground  for 
granting  an  injunction.  In  some  cases  of 
trade  premises  there  can,  no  doubt,  be 
adequate  compensation  by  money  dam- 
ages, but  the  plaintiff  here  wants  to 
live  in  her  house,  and  a  money  payment 
on  the  basis  of  the  injury  to  the  letting 
value  is  no  real  compensation  to  her. 

[Vaughan  Williams,  L.J. — Do  you 
say  that  in  an  action  by  an  occupier  he  is 
always  entitled  to  an  injunction  if  suc- 
cessful 7] 

Yes.  The  cases  in  which  damages 
ought  to  be  given  are  stated  by  A.  L^ 
Smith,  L.J.,  in  Shelf  er  v.  City  of  London 
Electric  Lighting  Co.  [l894],^®  but  the 
present  case  does  not  come  within  any  of 
those. 


(9)  71  L.  J.  K.B.  12;  [1902]  1  K.B.  16. 
(10)  64  L.  J.  Ch.  216,  229;  [1896]  1  Ch 
322. 
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ffugheSf  JT.C.,  in  reply. — In  any  view 
of  the  case  this  is  not  a  case  for  a  man- 
datory injunction  after  what  was  said  by 
Lord  Macnaghten  and  Lord  Lindley  in 
CoUa  V.  Home  and  Colonial  Stores}  The 
injury,  if  any,  is  not  great — it  is  nothing 
like  300^ — and  it  can  be  adequately  com- 
pensated by  a  money  payment.  There  is 
nothing  special  which  calls  for  an  injunc- 
tion, and  it  would  be  oppressive  on  the 
defendant  to  grant  an  injunction,  as  his 
building  was  partly  up  before  any  com- 
plaint was  made.  Assuming  Shdfer  v. 
CUy  of  London  Electric  Lighting  Co}^  to 
be  applicable,  this  is  not  within  any 
of  the  cases  put  by  A.  L.  Smith,  L.  J.,  as 
oases  where  an  injunction  ought  to  be 
granted.  The  defendant  has  not  done 
anything  contrary  to  law. 

[Oozens-Habdy,  L.J.,  referred  to  Cross 
V.  Lewis  [1824].^^] 

The  result  of  the  cases  seems  to  be 
that,  although  there  may  have  been  a 
substantial  diminution  in  the  amount  of 
light,  there  will  be  no  cause  of  action  if 
there  is  enough  left  for  the  ordinary  pur- 
poses for  which  the  building  was  intended. 
The  findings  of  Kekewich,  J.,  are  in  the 
defendant's  fiEtyour  in  this  respect. 

[RoMBE,  L.J. — Do  you  say  that  there 
is  any  difference  between  business  pre- 
mises and  occupation  premises  for  this 
purpose)] 

No. 

[They  also  referred  to  Birmingham^ 
Dudley,  and  District  Banking  Co,  v.  Ross 

[1888].1«] 

Vaughak  Williams,  L.J. — The  ques- 
tion of  what  tests  are  to  be  applied  in  an 
action  brought  for  obstruction  of  ancient 
lights,  in  order  to  ascertain  whether  the 
plaintiff  has  a  good  cause  of  action,  has 
recently  been  very  much  discussed  in 
CoUs  V.  Home  and  Colonial  Stores,^  and 
I  think  that  the  House  of  Lords  there 
intended  to  lay  down  rules  which  should 
be  applied  in  future  cases  of  this  nature. 
I  do  not  think  that  I  am  saying  anything 
disrespectful  of  Judges  in  days  gone  by, 
whether  common-law  Judges  or  Chancery 
Judges,  in  saying  that  the  cases  which 
have  been  decided  are  not  quite  consistent 

(11)  2  B.  &  C.  686. 

(12)  67  L.  J.  Oh.  601 ;  38  Ch.  D.  296.     .      . 


as  to  the  tests  that  should  be  applied; 
and,  under  these  circumstances,  it  was 
obviously  very  desirable  that  the  differ- 
ences, such  as  they  were,  in  the  prin- 
ciples laid  down  by  these  cases  should  be 
settled  once  and  for  all.  This  being  the 
first  occasion  on  which  the  Court  of 
Appeal  has  had  to  apply  the  principle 
which  has  now  been  laid  down  by  the 
House  of  Lords,  I  hope  that  we  may  be 
able  to  apply  that  principle — I  say  delibe- 
rately 'Hhat  principle,"  because  I  think 
that  in  substance  there  was  only  one  prin- 
ciple laid  down  in  the  various  speeches  of 
the  law  Lords  in  CoUs  v.  Home  and 
Colonial  Stares  ^ — so  as  to  shew  that  the 
law  has  now  been  reduced  to  sufficient 
clearness  to  make  it  capable  of  practical 
application. 

The  main  distinction  which  runs 
through  the  two  lines  of  cases  which  one 
finds  in  days  gone  by  is  this :  The  right 
of  a  house-owner  to  light  gained  by  pre- 
scription, whether  before  or  after  the 
Prescription  Act,  1832,  was  regarded  by 
one  school  as  being  a  mere  right  of  pro- 
perty, and  by  the  other  school  not  as  a 
right  of  property  in  light,  or,  as  it  is 
sometimes  inaccurately  stated,  in  light 
and  air,  but  as  a  negative  easement,  being 
a  right  to  prevent  some  landowner  from 
using  his  land  so  as  to  constitute  a 
nuisance  to  the  owner  or  occupier  of  a 
house  upon  adjoining  land.  As  the  result 
of  the  decbion  of  the  House  of  Lords  in 
CoUs  V.  Borne  and  Colonial  Stores,^  we 
must  now  apply  the  view  of  that  school 
which  held  that  the  only  right  that  was 
gained  by  the  prescription  was  a  nega- 
tive easement — a  right  to  prevent  your 
neighbour  from  so  using  his  land  as  to 
injure  you,  who  happened  to  be  the 
adjoining  owner  or  to  occupy  the  adjoin- 
ing land.  This  view  is  shortly  expressed 
by  saying  that  the  rights  which  are  to  be 
enforced  in  respect  of  this  prescriptive 
easement  are  rights  which  would  pro- 
perly be  enforced  by  an  action  of  nuisance. 
An  action  of  nuisance  is  different  from 
an  action  of  trespass.  An  action  of 
trespass  is  the  action  which  was  brought 
where  the  body  or  the  land  of  a  person 
had  been  invaded.  An  action  of  nuisance 
is  the  action  which  was  brought  where 
there  was  no  invasion  of  the  property  of 
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fiomebodj  else,  but  where  the  wrong  of 
the  defendant  consisted  in  so  using  his 
own  land  as  to  injure  his  neighbours. 
This  action  of  nuisance  was  not  in  any 
way  limited  to  cases  where  the  plaintiff 
had  acquired  a  legal  right,  and  still  less 
was  it  limited  to  cases  in  which  the  plain- 
tiff had  acquired  a  legal  right  in  the 
nature  of  prescription.  The  action  in  the 
most  popular,  as  well  as  the  precise  legal 
sense  of  the  word,  would  lie  if  a  man  so 
used  his  own  land  as  to  cause  the  air 
which  passed  over  his  neighbour  s  land, 
in  which  he  had  and  could  have  no 
special  right  of  property  whatsoever,  to  be 
noxious  and  harmful.  There  was  some 
doubt  about  that  down  to  the  case  of 
Angtu  d:  Co.  v.  Bolton  [l88l].'*  That  was 
an  action  brought  against  a  defendant 
who,  by  digging  on  the  edge  of  his  own 
land,  had  let  down  the  surfisu^  of  his 
neighbour's  land.  There  there  was  no 
right  dependent  on  prescription,  be- 
cause the  right  of  lateral  or  subjacent 
support  for  land  uncovered  with  buildings 
is  a  common-law  right,  and  one  which 
exists  independently  of  any  property  in 
anything  vested  in  the  plaintiff.  The 
action  in  that  case  was  not  and  could  not 
be  an  action  of  trespass ;  it  was  in  the 
nature  of  an  action  of  nuisance.  But, 
supposing  the  land  to  be  burdened  by 
buildings,  buildings  of  such  weight  that 
the  subsidence  of  the  land  would  not 
have  occurred  but  for  the  buildings,  in 
that  case  the  plaintiff  would  have  a  pre- 
scriptive right,  and  it  would  be  his  pre- 
scriptive right,  and  his  prescriptive  right 
only,  which  enabled  him  to  bring  the 
action.  Nevertheless,  his  action  would  be 
an  action  of  nuisance.  I  mention  this  case 
of  the  subsidence  of  land  in  particular, 
because  it  seems  to  me  to  illustrate  the 
proposition  that  the  action  is  equally  an 
action  of  nuisance  whether  the  plaintiff  is 
relying  upon  his  common-law  rights,  or 
whether  he  is  relying  upon  a  prescriptive 
right. 

In  all  these  cases  of  nuisance  one  has 
to  consider  what  it  is  that  must  be  proved 
by  the  plaintiff  in  order  to  support  his 
action.     It  seems  to  me  that  the  House 

(13)  47  L.  J.  Q.6.  163;  48  L.  J.  Q.B.  225; 
60  L.  J.  QB.689;  3Q.B.  D.  85;  4  Q.B.  D.  162; 
6  App^  Gas.  740. 


of  Lords  went  upon  the  principle  that, 
whether  the  plaintiff  is  relying  upon  his 
common-law  rights  or  whether  he  is 
relying  upon  his  prescriptive  rights,  or 
his  rights  of  property  of  any  sort  or  kind, 
the  conditions  precedent  to  constitute  a 
cause  of  action  are  really  identical.  The 
Courts  have  always  been  unwilling  in 
these  cases  of  nuisance  to  hold  that  every 
nuisance,  apart  from  the  rule  which  pre- 
vents the  law  concerning  itself  de  minimUf 
should  be  a  cause  of  action.  On  the  con- 
trary, in  all  these  cases  of  nuisance  which 
involve  a  limitation  of  a  man's  right  to 
use  his  own  land,  the  Courts  will  not 
enforce  the  alleged  rights  of  the  plaintiff, 
unless  that  which  has  occurred  is  a  sub- 
stantial interference  with  his  comfortable 
or  profitable  occupation  of  his  dwelling- 
house,  or  warehouse,  or  house  of  business, 
as  the  case  may  be.  Whether  or  not 
this  rule,  which  has,  according  to  my 
view,  been  applied  in  CoUa  v.  JHome  arid 
Colonial  Storea^^  is  logically  justifiable,  I 
do  not  take  upon  myself  to  say,  and  I  do 
not  think  that  it  is  very  important, 
because  it  seems  to  me  that  there  can  be 
no  doubt  that  such  a  rule,  whether 
logical  or  not,  is  a  rule  which  owes  its 
existence  to  the  convenience  and  comfort 
of  the  people  at  large.  It  is  convenient 
that  people  should  not  be  allowed  to 
enforce  rights  to  such  an  extent  as  to 
interfere  with  the  good  and  the  progress 
of  the  community.  That  is  what  I 
understand  the  meaning  of  the  judgment 
in  the  House  of  Lords  to  be ;  and  I  can- 
not bring  myself  to  the  conclusion  that 
that  rule  is  wrong  because  for  reasons 
of  convenience  or  any  other  reason  the 
Judges  have  thought  fit  to  refer  the 
origin  of  easements  to  grant,  in  such  a 
way  that  easements  may  be  rightly 
spoken  of  as  conventional  rights.  They 
are  conventional  rights,  and  it  may  be 
that  in  strict  logic  conventional  rights 
ought  to  be  enforced  according  to  their 
verbal  definition  ;  but  I  take  it  that  that 
is  not  the  law.  I  think  we  must  bear  in 
mind  that,  in  these  oases  which  are  con- 
veniently grouped  together  as  cases  in 
which  the  proper  form  of  action  is  an 
action  of  nuisance,  citizens  are  not  to  be 
allowed  to  enforce  rights  which  limit  the 
user  by  oth^ers  of  property,  unless  the  fiicts.' 
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relied  upon  as  constituting  a  nuisance  are 
such  as  interfere  with  the  ordinary  rights 
that  according  to  the  ordinary  notions  of 
people  they  have  a  right  to  exercise  in 
relation  to  one  another  and  in  relation  to 
their  property. 

Having  said  that,  I  will  try  to  apply 
what  was  said  by  the  law  Lords  in 
Colls  V.  Home  and  Colonial  Stores  ^  to  the 
£EU!ts  as  found  by  Mr.  Justice  Kekewich 
in  this  case.  Lord  Halsbury  there  says  : 
**The  test  of  the  right  is,  I  think, 
whether  the  obstruction  complained  of  is 
a  nuisance,  and,  as  it  appears  to  me,  the 
value  of  the  test  makes  the  amount  of 
right  acquired  depend  upon  the  surround- 
ings and  circumstances  of  light  coming 
from  other  sources,  as  well  as  the  question 
of  the  proximity  of  the  premises  com- 
plained of.  What  may  be  called  the  un- 
certainty of  the  test  may  also  be  described 
as  its  elasticity.  A  dweller  in  towns  cannot 
expect  to  have  as  pure  air,  as  free  from 
smoke,  smell,  and  noise  as  if  be  lived  in 
the  country,  and  distant  from  other 
dwellings,  and  yet  an  excess  of  smoke, 
smell,  and  noise  may  give  a  cause  of 
action,  but  in  each  of  such  cases  it  be- 
comes a  question  of  degree,  and  the 
question  is  in  each  case  whether  it 
amounts  to  a  nuisance  which  will  give  a 
right  of  action." 

Lord  Macnaghten  in  his  speech  refers 
to  the  summing-up  of  the  Judges  at  Kisi 
Prius  in  Baek  v.  Staceyy^  Parker  v. 
Smith,^  and  WeUs  v.  Ody,^  and  he  adopts 
them  as .  supplying  a  definite  test.  The 
definition  by  Chief  Justice  Tindal  in 
Parker  v.  Smith,^  which  he  cites,  is  as 
follows :  *'  That  diminution  of  light  and 
air  which  the  lawrecognisesas  the  ground 
of  an  action  against  a  party  who  builds 
near  another's  premises  is  such  as  really 
makes  them  to  a  sensible  degree  less  fit 
for  the  purposes  of  business  or  occupa- 
tion." Lord  Macnaghten,  having  quoted 
Wells  V.  Ody,^  tried  before  Baron  Parke, 
says:  "In  his  charge  to  the  jury  the 
learned  Judge  said  that  he  entirely 
adopted  the  kw  as  laid  down  by  Tindal, 
O.J.,  in  Parker  v.  Smith,'^  And  then, 
after  reading  a  passage  from  Parker  v. 
Smithy^  he  concluded  his  address  to  the 
jury  by  saying :  'The  question,  therefore, 
which  I  shall  leave  to  you  is  whether  the 


effect  of  the  defendant's  building  is  to 
diminish  the  light  and  air  so  as  sensibly 
to  affect  the  occupation  of  the  plaintiff's 
premises  and    make    them  less  fit    for 
occupation.'"       Although     Lord     Mac- 
naghten deals,  and   deals    very  clearly, 
with  the    various    difficulties  that  may 
arise  in  cases,  he  never  at  any  point  in 
his  speech  departs  from  the  definition  of 
the  circumstances  under  which  such  an 
action  will  lie  as  they  appear  in  Baek  v. 
Staeey* Parkerv,  Smith,^ and  Wellsv, Ody^ 
Later  on  he  cites  the  judgments  in  KeUc 
V.  Pearson  ^  and  City  of  London  Brewery 
Co,  V.  Tennant  [i873],^*  but  they  seem 
to  me  only  to  follow  out  the  definitions  in 
the  three  Nisi  Prius  cases  which  I  have 
cited.     The  passage  in  the  judgment  of 
Lord  Justice  James  in  Kdk  v.  Pearson  ♦ 
to  which  Lord  Macnaghten  refers  is  as 
follows:     ''Now   I  am  of  opinion  that 
the  statute  has  in  no  degree  whatever 
altered  the  pre-existing  law  as  to   the 
nature  and  extent  of  this  right.     The 
nature  and   extent  of  the  right  before 
that  statute  was  to  have  that   amount 
of  light  through  the  windows  of  a  house  * 
which  was  sufficient,  according   to    the 
ordinary  notions  of  mankind,  for  the  com- 
fortable use  and  enjoyment  of  that  house 
as  a  dwelling-house,  if  it  were  a  dwelling- 
house,  or  for  the  beneficial  use  and  occupa- 
tion of  the  house,  if  it  were  a  warehouse^ 
a  shop,  or  other  place  of  business.     That 
was  the  extent  of  the  easement " — ^Lord 
JiTstioe  James,  it  is  to  be  observed,  states 
it  properly  as  a  negative  easement — "a 
right  to   prevent  your   neighbour  from 
building  upon  his  land  so  as  to  obstruct 
the  access  of  sufficient  light  and  air,  to 
such  an  extent  as  to  render  the  house  sub- 
stantially less  comfortable  and  enjoyable.'* 
Lord  Davey's  judgment,  in  respect  to 
the  definition  of  what  is  essential  to  con- 
stitute this  cause  of  action,  does  not,  I 
think,  in  any  way  differ  from, the  judg- 
ment of  Lord  Macnaghten.      He  relies 
upon  the  same  cases,  and  he  sums  it  up 
thus  :  **  According  to  both  principle  and 
authority,   I    am   of   opinion    that    the 
owner  or  occupier  of  the  dominant  tene- 
ment is   entitled  to    the  uninterrupted 
access  through  his  ancient  windows  of  a 

(14)  43  L.  J.  Ch.  467  ;  L.  R.  9  Oh.  212. 
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qvi^mzmk.  -City  of  light,  the  measure  of  which  is 
wba^^  is  required  for  the  ordinary  pur- 
inim  >  ■  ■  of  inhabitancy  or  business  of  the 
tex:ft^.K3ient  according  to  the  ordinary 
not^x^:^  ns  of  mankind."  That  is  general  to 
^il  ^zasesy  and    contains    the    definition 

gex^  ^^^rally  of  what  is  essential  to  constitute 
t»hm.w^.      laright  to  light. 

•rd  Lindley,  in  his  judgment,  says : 

"'  V.  Pefxrson  '  shews  that  in  ordinary 

a  person  does  not  necessarily  acquire 

a  K:-i^^^lit  to  enjoy  in  future  all  the  light  he 

ha.^3a      Szmad  for  twenty  years.     He  may  have 

ha  ^51.  onore  than  was  reasonably  required 

«ib..Szii.^^a*  for  domestic  or  business  purposes ; 

an«:l       -»  n  that  case  his  right  to  protection 

13  l:a..sc3C3ited  to  the  amount  of  light  reason- 

a.bB.;^ii^-         required."      That   is  to  the  same 

^ffV7^^_g-fc  as  a  passage  in  the  judgment  of 

Ix^:^^-^^:^.   Halsbury  :  "  The  question  may  be 

▼eBT— ;^y-      simply  stated  thus  :  after  an  enjoy- 

m^:Miza^-fci  of  light  for  twenty  years,  or  if  the 

.  qn*~fci   ■    g  inn  arose  before  the  Act  for  such  a 

P^KT^i^n^^  as  would  justify  the  presumption 

of     ^^k.         lost  grant,  would  the  owner  of  the 

t®i^-^^^  JBiziient  in  respect  of  which  such  enjoy- 

^  had  been  possessed  be  entitled  to 

'lie    light    without   any  diminution 

-^=«^3oever  at  the  end  of  such  a  period  1 " 

-:ii8wers  that  by  saying  that  he  would 

I  entitled  to  all  the  light. 

►rd  Lindley  quotes  Kdk  v.  Pearson  ' 

CUf/  of  London    Brewery   Co,    v. 

ant  ^*  approvingly.     The  doctrine  as 

"  in  City  of  London  Brevoery  Co,  v. 

%nt  ^^  is  the  same  as  that  stated  in 

V.  Pearson,^    "  That  doctrine,"  Lord 

ley  says, "  as  stated  in  City  of  London 

p      ^^^  _^    •cry  Co.  V.  Tiwinan^,^*  is  that  generally 

eQt:^^*]^^^"'^^^  ^^  owner  of  ancient  lights  is 

tb^         ^-"^^ed  to  sufficient  light  according  to 

coic^^  ,^^^^rdinary  notions  of  mankind  for  the 

hoi^^  — j^^^^^rtable  use  and  enjoyment  of  his 

<J^^^^^^^^^  as  a  dwelling-house,  if.  it    is  a 


•an<S^ 


ing-house,  or  for  the  beneficial  use 

occupation  of  the  house  if  it  is  a 

iouse,  a  shop,  or    other    place  of 

ess.    The  expressions  '  the  ordinary 

^^s  of   mankind,'   '  comfortable  \ise 

ijoyment,'  and  '  beneficial  use  and 

ktion '   introduce   elements  of    un- 

-^^ty;   but  similar  uncertainty  has 

existed  and  exists  still  in  all  cases 

^^-^aisance,  and  in  this  country  an  ob- 

^"^•'"-^tion  of   light  has  commonly  been 


regarded  as  a  nuisance,  although  the 
right  to  light  has  been  regarded  as  a 
peculiar  kind  of  easement." 

I  think  I  have  read  sufficient  to  shew 
that,  in  principle,  the  result  of  all  these 
cases  is  that  the  interference  with  the 
access  of  light  through  the  aocient 
windows  of  the  plaintiff  must  be  of  such 
a  character  as  sensibly  to  interfere  with 
the  comfort  and  convenience  or  useful- 
ness of  the  building,  according  to  its  cha- 
racter as  a  residence,  or  a  place  of  business, 
or  warehouse,  or  whatever  else  it  may  be, 
accordizig  to  the  ordinary  notions  of  man- 
kind. Unless  it  amounts  to  that,  there 
is  no  cause  of  action ;  the  mere  proof  that 
a  given  percentage  of  light  has  been  taken 
away  is  not  sufficient;  and  in  order  to 
support  the  action  of  nuisance  it  must  be 
shewn  not  only  that  there  has  been  this 
or  that  considerable  percentage  of  light 
abstracted,  but  also  that  the  abstraction 
of  this  quantity  of  light  has  interfered 
with  the  comfortable  or  convenient  occu- 
pation of  the  premises  according  to  the 
notions  of  the  citizens  of  this  country. 

In  applying  that  test,  I  am  going  to 
take  into  consideration  the  light  coming 
from  other  sources  than  through  the 
particular  window,  the  obstruction  of 
the  access  to  which  is  complained  of  in 
this  action.  I  need  not  discuss  that 
at  length,  because  the  defendant  can 
hardly  complain  if  I,  in  his  favour, 
have  taken  into  consideration  light 
coming  from  other  sources,  even  if  I 
ought  not  to  have  done  so  in  this  par- 
ticular case;  but  I  do  not  feel  any 
doubt  about  the  matter,  and  it  seems  to 
me  that  in  Colle  v.  Home  and  Colonial 
Stores  ^  the  law  Lords  came  to  the  con- 
clusion not  only  that  we  might,  but  that 
we  must,  take  into  consideration  the  light 
coming  from  other  sources. 

I  will  now  read  the  facts  which  are 
found  by  Mr.  Justice  Kekewich  in  his 
judgment.  ^His  Lordship  referred  to  the 
part  of  the  judgment  set  out  above,  deal- 
ing with  the  amount  of  light  in  the  room 
and  the  obstruction  to  it,  and  continued  :] 
I  do  not  think  that  Mr.  Justice  Kekewich 
meant  to  fiid anything  definite  as  to  how 
far  reading  was  interfered  with  by  the 
obstruction,  or  how  far  sewing  was  inter- 
fered with  by  the  obstruction,  and  I  do 
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not  propose  to  do  so  myself.  But  he  does 
point  out  that  these  people  actually  ceased 
to  use  the  room;  he  treats  them  as 
honest  witnesses,  and  he  thinks  that 
they  ceased  to  use  the  room  because  they 
personaUy  honestly  found  the  room  much 
less  convenient  to  use,  and  not  for  any 
strategic  reasons  in  view  of  an  action,  or 
in  that  sort  of  temper  which  might  make 
a  man  find  every  possible  wrong  or  bad 
result  present  in  a  case  in  which  he 
was  making  a  complaint.  [His  Lord- 
ship then  referred  to  the  remarks  of 
Kekewich,  J.,  as  to  the  alteration  in  the 
character  of  the  room,  observing  that  he 
did  not  understand  the  learned  Judge 
to  mean  that  the  mere  fact  that  a  room 
had  lost  its  charm  would  be  sufficient  to 
constitute  a  cause  of  action,  but  only  that 
the  same  obstruction  which  had  made 
the  room  less  convenient  and  less  com- 
fortable to  use  had  also  naturally 
diminished  the  charm  of  the  room,  and 
that  in  his  Lordship's  opinion  he  would 
have  arrived  at  the  same  condu^on  with- 
out any  consideration  of  what  effect  the 
obstruction  had  upon  the  charms  of  the 
room.  His  Lordship  then  referred  to 
the  portion  of  the  judgment  dealing  with 
the  fact  that  the  plaintiff  had  purchased 
this  house  with  the  knowledge,  which 
was  to  be  imputed  to  her,  that  it  was 
one  of  a  projected  row  of  houses,  and  con- 
tinued :]  I  think  that  the  learned  Judge 
was  perfectly  right  in  supposing  that  he 
must  not  leave  out  of  consideration  the 
fact  that  the  plaintiff  had  purchased  with 
the  knowledge  that  the  house  that  she 
purchased  was  one  of  a  projected  row  of 
houses  that  sooner  or  later  was  sure  to  be 
erected  on  the  adjoining  plot.  I  think 
that,  whether  one  treats  this  as  a  matter 
of  prescription  under  the  Act  or  on  the 
theory  of  lost  grant,  the  grant  always  in 
theory  had  to  be  qualified  in  accordance 
with  the  surrounding  circumstances  ;  but 
we  have  had  no  real  evidence  as  to  what 
the  knowledge  was  that  was  to  be  im- 
puted to  the  plaintiff.  Ko  contract  or 
plan  binding  on  the  owner  of  the  land 
has  ever  been  produced  to  us.  All  we 
know  is  that  there  was  certainly  an  idea 
of  cutting  up  this  estate  into  plots,  and 
this  house  was  built,  and  for  some  twenty 
or  thirty  yards  there  was  no  other  house 


built ;  but,  assuming  the  knowledge  that 
Mr.  Justice  Kekewich  imputes  to  the 
plaintiff,  the  building  of  a  house  in  this 
row,  having  regard  to  these  plots,  could 
have  been  perfectly  well  carried  out  with- 
out obstructing  the  light  coming  to  the 
plaintiffs  windows. 

On  these  feusts  I  have  to  ask  myself, 
applying  the  test  laid  down  in  CoUa  v. 
Home  and  Gclonial  Stores,^  whether  there 
has  been  an  obstruction  which  has 
rendered  the  house  substantially  less 
comfortable  and  convenient.  I  do  not 
say  that  I  should  have  come  to  the  con- 
clusion in  fact  that  Mr.  Justice  Kekewich 
has  come  to,  but  I  think  there  is  evidence 
on  which  he  could  have  come  to  that  con- 
clusion ;  and  I  have  to  bear  in  mind  that 
he  saw  the  witnesses  and  was  able  to 
judge  of  their  demeanour,  and  I  do  not 
think  that  I  ought  to  go  behind  the  con- 
clusions in  fact  of  the  learned  Judge. 
Of  course  there  are  things  in  his  con- 
clusions which  cause  some  little  trouble 
to  my  mind.  He  says  that  this  room  is, 
notwithstanding  the  obstruction,  still  a 
well-lighted  room.  One  cannot  help 
asking  oneself  whether  a  house  can  be 
substantially  less  comfortable  and  con- 
venient when  the  learned  Judge  says  that 
the  room  is  still  a  weU-lighted  room,  but 
I  am  not  prepared  to  say  that  a  room  may 
not  be  still  a  well-lighted  room  after 
the  obstruction,  and  yet  be  a  room  which 
is  substantially  less  comfortable  and  less 
convenient  according  to  the  ordinary 
notions  of  mankind  in  this  country.  I 
think  that  may  be  so.  I  do  not  know 
what  the  exact  standard  is  that  one 
applies  when  one  uses  the  word  "  well- 
lighted."  "  WeU-lighted  "  is  obviously  a 
comparative  expression;  it  may  mean 
well-lighted  taking  the  average  of  rooms, 
or  it  mfty  mean  well-lighted  taking  the 
average  of  the  opinions  of  people  of  the 
present  day  as  to  the  quantity  of  light 
that  is  required.  I  do  not  know  in  which 
sense  it  is  used  here;  but  if  it  means 
merely  that  the  room  is  well-lighted 
taking  the  average  of  rooms  of  houses  in 
the  suburbs  or  the  average  of  rooms  in 
the  metropolis,  or  in  large  towns,  it  seems 
to  me  that,  notwithstanding  that  the 
room  is  well-lighted  in  that  sense,  it  still 
might  be  that  the  obstruction  has  rendered 
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the  house  substantiaUy  less  comfortable 
aod  oonvenient  according  to  the  ordinary 
notions  of  mankind.     Under  those  cir- 
comstanoes  there  is  nothing  in  this  find- 
ing in  fiust  by  the  Judge  which  prevents 
my  adopting  it.     Again,  he  says,  '*  If  the 
test  were  whether  there  is  sufficient  light 
left  to  enable  the  room  to  be  used  for 
the  purposes  for  which  it  was  designedy 
there  would  be  no  further  question."    As 
I  understand,  he  means  to  find  that  there 
is  sufficient  light  left  to  enable  this  room 
to  be  used  for  the  purpose  for  which  it 
was  designed.     There,  again,  it  seems  to 
me  that,  notwithstanding  that  there  may 
be  sufficient  light  left,  it  may  be  that  the 
obstruction  has  changed  a  room   which 
had  ample  light  for  all  the  purposes  likely 
to  be  carried  out  in  it  into  a  room  in 
which  there  is  a  bare  sufficiency  of  light 
for    its     occupation     for     the    purpose 
designed.     In  that  case,  again,  I  think  it 
may  be  true  to  find,  as  the  learned  Judge 
has  found,  that,  according  to  the  ordinary 
notions  of  mankind,  the  house  has  been 
substantially  made  less  comfortable  and 
lees  oonvenient. 

In  dealing  with  this  question  of  &ct 

I  do  not  think  that  we  can  leave  out  of 

consideration  the  evidence  of  the  experts 

^  ta  value.     These  experts  are  men  who 

^9ry  often  can  tell  with  great  accuracy 

^^d  certainty  what  effect  the  taking  away 

of  A    particular  convenience  in  a  house 

^jr  liAve  upon  its  letting  or  selling  value. 

*   ia     Hot  suggested  here  that  these  wit- 

Qasos  ivere  prejudiced,  or  that  there  was 

^y  S^x»und  for  distrusting  them.     They 

X  ^^^^t  the  house  has  diminished  in  value 

!?^  .®    extent  of  (I  think)  20Z.  or  25L  a 

Btoa*  *'»-^'^^  ^^^^  ^  i^  ^^^  taken  at  a  less 

maaf-    \^^*'^^<>^  doubt  but  that  the  house 

c^nT     ^^^^®  been  made  substantially  less 

the    ^^^*^**^1>^®  ^^^  convenient,  according  to 

^^^^^^^rxiiuary   notions    of   mankind,   by 

J  eik^   ^^^  ^^®  obstruction.     In  one  sense 

Mr    ^^^*'^^y  agree  with  what  was  said  by 

of  Bviite^^*'^^  Kekewich  about  the  leaving 

a  Oi^S^^^^®^*  1^^*  ^^^  being  a  test,  though 

me    J^^'*  ^^'  consideration.     It  seems  to 

^ppl    *^^.t  it  is  absolutely   impossible  tiO 

\)y    ^i     ^^©  *«6*  which  has  beian  defined 

{fx\^  ^^    House  of  Lords  without  taking 

^Yv^     ^^^^^isideration,  amongst  other  things, 

'  ^^^ount  of  light  which  is  left  in  a 


particular  room  at  the  time  when  the 
obstruction  takes  place. 

Under  these  circumstances,  I  do  not 
see  my  way  to  differ  from  the  judgment 
of  Mr.  Justice  Kekewich  that  there  is 
a  cause  of  action  here.  Then  one  hae 
to  consider  whether  there  ought  to  be 
damages  or  a  mandatory  injunction.  With 
regard  to  that,  I  propose  to  apply  either  the 
test  laid  down  by  Lord  Macnaffhten  in  GoUa 
V.  Home  and  Colonial  Stores^  or  that  laid 
down  by  Lord  Justice  A.  L.  Smith  in  his 
judgment  in  Shdfer  v.  GUy  of  London 
Elwiric  Lighting  Co,^^  It  seems  to  me 
here  impossible  to  say  that  there  ought 
to  be  any  injunction  by  reason  of  any 
act  by  the  defendant  which  could  be 
properly  termed  high-handed,  or  from 
which  any  one  could  impute  to  him  the 
desire  to  steal  a  march  upon  the  plaintiff 
or  to  evade  the  jurisdiction  of  the  Court. 
I  think — and  I  wish  emphatically  to  state 
this — that  both  parties  honestly  acted  in 
accordance  with  what  they  believed,  and 
not  unreasonably  might  believe,  to  be 
their  legal  rights.  Some  suggestion  was 
made  that  the  plaintiff  might  have  lost 
her  right  to  an  injunction  by  reason  of 
delay;  but  I  think  the  delay  has  been 
accounted  for. 

The  only  other  matter  which,  according 
to  Lord  Macnaghten's  judgment,  remains 
to  be  considered,  is  whether  this  injury 
cannot  be  fairly  compensated  by  money 
damages.  I  think  it  can  be,  and  under 
those  circumstances  I  think  there  ought 
to  be  no  mandatory  injunction.  I  will 
not  refer  in  detail  to  the  rules  laid  down 
for  general  application  in  the  judgment  of 
Lord  Justice  A.  L.  Smith  in  Shdfer  v. 
City  of  London  Electric  Lighting  Co.^^ 
but  the  observations  I  have  made  will 
make  it  plain  that,  according  to  my  view, 
there  is  nothing  in  any  one  of  those  rules 
which  makes  it  right  that  a  mandatory 
injunction  should  be  granted  here. 

There  remains  the  question  of  damages. 
With  regard  to  that,  I  do  not  think  that 
Mr.  Justice  Kekewich  has  definitely 
found  any  sum  for  damages,  and  I  think 
the  amount  of  damages  ought  to  be  the 
subject  of  an  enquiry  in  chambers,  unless, 
of  course,  the  parties  can  agree  them. 
Notwithstanding  the  evidence  of  the 
experts— evidence    to     which    attention 
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OQght  to  be  given  by  reason  of  their 
knowledge,  and  also  by  reason  of,  I  think 
I  may  say,  their  impartiality  in  this 
matter — I  have  great  dilficalty  in  agreeing 
with  them,  myself,  in  putting  the  damage 
quite  as  high  as  261.  a  year,  or  at  the 
capital  sum  which  is  placed  on  this  house 
by  them.  I  think  it  is  only  right,  there- 
fore, that  there  should  be  an  enquiry,  if  the 
parties  cannot  agree  upon  the  amount. 


BoMEB,  L.  J. — ^This  case  is  a  simple  one 
in  one  respect.  It  is  a  case  where  the 
house  which  is  alleged  to  be  injured  is 
occupied  by  ordinary  persons  for  the 
common  purposes  of  domestic  life.  It  is 
not  the  case  of  a  business  being  carried 
on,  nor  a  case  of  extraordinary  user  of 
any  kind.  The  case  is  further  narrowed 
by  this— that  practically  the  only  part  of 
the  plaintiff's  premises  that  we  need  con- 
sider is  that  which  is  called  the  morning- 
room.  As  I  understand  it,  it  is  in  respect 
of  that  room  alooe  that  the  learned  Judge 
has  thought  the  plaintiff  entitled  to  relief. 
That  being  so,  I  have  to  consider  what  is 
the  law  applicable  to  this  case. 

That  law  has  i-ecently  been  expounded 
by  the  House  of  Lords  in  the  case  of  Colls 
V.  ^oms  and  Colonial  Stores.^  1  have  care- 
fully considered,  as  was  my  duty,  the 
addresses  of  the  noble  Lords  who  decided 
that  case,  and  I  think  I  am  enabled  to 
gather  ih)m  those  addresses  on  what 
principle  I  am  to  deal  with  the  case  now 
before  us,  and  I  think  I  may  state  that 
principle  shortly.  The  case  has  to  be 
approached  undoubtedly,  now,  from  the 
point  of  view  that  the  plaintiff  has  to 
establish  what  might  fairly  be  called  a 
nuisance.  That  of  course,  in  itself,  is  no 
sufficient  guide;  but  I  am  enabled  to 
gather  from  CoUs  v.  Home  and  Colonial 
JStorea  ^  how  a  jury  should  be  directed,  or 
how  a  Judge  should  direct  himself  in  trying 
to  determine  in  each  case  what  would  con- 
stitute a  nuisance.  I  think  all  the  noble 
Lords  were  agreed  that,  at  any  rate  for  the 
purposes  of  such  a  case  as  this,  the  law  is 
laid  down,  though  not  quite  in  the  same 
language,  yet  for  all  substantial  purposes 
in  the  same  way,  and  accurately,  in  the 
four  cases  of  Back  v.  Stacey^^  Parker  v. 
Smiik,^  Kdk  v.  Pearson,^  and  City  of 
London  Brewery  Co.  v.  TennaniJ^    1  take 


the  law  to  be  now,  as  stated  in  City  of 
London  Brewery  Co,  v.  Tennant^^^  as 
follows,  stricdy  limiting  the  statement  to 
such  a  case  as  we  have  now  before  us : 
An  owner  of  ancient  lights  is  entitled  to 
sufficient  light,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable 
use  and  enjoyment  of  his  house  as  a 
dwelling-house,  if  it  is  a  dwelling-house. 
That  I  take  to  be  in  the  present  case  a 
sufficient  and  proper  direction  of  law, 
coupled  only  with  this  further  statement, 
which  I  think  is  essential.  I  think  that, 
in  considering  what,  according  to  the  ordi- 
nary notions  of  mankind,  is  sufficient  light 
for  the  comfortable  use  and  enjoyment  of 
the  house,  one  ought  to  bear  in  mind  the 
locality,  and,  farther,  I  think  that  in  con- 
sidering what  is  sufficient  light  one  must 
bear  in  mind  the  statement  made  by  Lord 
lindley  in  Colls  v.  Home  and  Colonial 
^tores,^  and  approved  of,  as  I  gather,  by 
the  other  Lords :  ''  As  regards  light  from 
other  quarters,  such  light  cannot  be  dis- 
regarded; for,  as  pointed  out  by  Vice- 
Ghancellor  James  in  Dyers*  Co.  v.  King 
[l87o],^^  the  light  from  other  quarters,  and 
the  hght  the  obstruction  of  which  is  com- 
plained of,  may  he  so  much  in  excess  of 
what  is  protected  by  law  as  to  render 
the  interference  complained  of  non- 
actionable  " ;  and  he  goes  on,  '*  I  appre- 
hend, however,  that  light  to  which  a 
right  has  not  been  acquired  by  grant  or 
prescription,  and  of  which  the  plaintiff 
may  be  deprived  at  any  time,  ought  not 
to  be  taken  into  account."  It  appears  to 
me  that  those  are  sufficient  directions  to 
me  as  to  the  law  on  the  subject,  and  all  I 
have  to  do  is  to  see  how  the  fiaicts  of  the 
present  case  are  to  be  dealt  with  in  ac- 
cordance with  that  law. 

I  think  it  is  impossible  to  say  that  the 
present  case,  on  the  fiEtcts,  is  free  from 
difficulty.  It  appears  to  me  to  be  one 
which  may  fairly  be  said  to  be  on  the 
border-line.  That  it  is  difficult,  I  think, 
may  fairly  be  said,  owing  to  the  fact  that 
I,  unfortunately  for  myself,  have  come  to 
a  different  conclusion  of  &ot  in  this  case 
from  that  taken  by  my  brothers.  After 
considering  the  evidence  in  this  case,  and 
doing  my  best  to  arrive  at  a  conclusion  as 

(15)  89  L.  J.  Ch.  339 ;  L.  B.  9  Eq.  438. 
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to  whether,  according  to  the  law,  the  de- 
fendant's building  has  caused  a  nuisance 
to  the  plaintiff,  trying  to  come  to  the 
ooQclnsioii  which  an  intelligent  jury  ought 
to  come  to  in  such  a  case,  I  can  only  say 
that  the  conclusion  I  have  come  to  is  that 
the  plaintiff  has  failed  to  prove  that  the 
defendant  has  committed  a  nuisance  in 
respect  of  these  lights. 

I  will  shortly  state  my  reasons  for 
coming  to  that  conclusion,  and  I  will  first 
deal  with  the  question  irrespective  of  the 
judgment  of  Mr.  Justice  Kekewich.  I 
have  no  doubt  whatever  that  the  de- 
fendant's building,  by  its  erection,  caused 
less  light  than  before  to  come  to  the  west 
window  of  the  morning-room  in  question, 
and  that  not  to  an  immaterial  extent; 
and  I  bear  in  mind  in  the  conclusion  I 
have  come  to  what  the  locality  is  here, 
and  how  matters  stood  before  the  erection 
of  the  defendant's  house.  I  will  first 
deal  with  the  evidence  that  arises  from 
an  inspection,  as  it  were,  of  the  premises 
themselves.  We  have  not  the  advantage, 
of  course,  of  being  able  to  go  and  see  the 
premises  themselves,  but  we  have  very 
good  models  before  us,  and  it  is  not  sug- 
gested that  those  models  do  not  accurately 
give  a  proper  representation  of  the  two 
houses,  and  enable  the  Court  to  judge 
how  the  defendant's  house  interferes  with 
the  lights  of  the  plaintiff's  premises; 
bearing  in  mind,  as  one  ought  to  do,  that 
the  defendant's  house  is  to  the  left  of  the 
plaintiff's.  To  my  mind,  the  evidence 
that  a  jury  could  get  from  an  inspection, 
or  that  a  Judge  could  get  if  he  saw  the 
premises  himself,  or  from  seeing  a  fedr 
and  proper  representation  of  the  pre- 
mises, is  very  important.  And  I  say 
this,  not  only  because  it  is  my  own 
opinion,  but  because  in  Back  v.  Stacey  ^ 
Chief  Justice  Best  told  the  jury,  who  had 
viewed  the  premises,  that  they  were  to 
judge  rather  from  their  own  ocular  obser- 
vation than  from  the  testimony  of  any 
witnesses,  however  respectable,  of  the 
degree  of  diminution  which  the  plaintiff's 
ancient  lights  had  undergone ;  and  Chief 
Justice  Best's  address  to  the  jury 
has  been  approved  by  the  House  of 
I/)rds.  When  I  look  at  these  two  pre- 
mises, and  consider  the  defendant's 
house  with  relation  to  the  plaintiff's, 
Vol.  74.— Chang. 


and  particularly  with  relation  to  the 
mommg-room,  I  notice  that  the  mom- 
ing-room  is  a  comparatively  small  room 
extremely  well  lighted  by  two  windows — 
the  north  window  and  the  west.  The 
north  window  is  wholly  uninterfered  with 
by  the  defendants  premises,  and  it  is  an 
ancient  light;  and  therefore,  bearing  in 
mind  what  was  said  by  Lord  lindley,  I  am 
entitled  to  consider  for  present  purposes 
that  that  light  remains.  Then,  with 
regard  to  the  west  light,  I  notice  that  to 
the  north,  even  the  west  window  of  the 
plaintifi*'s  morning-room  has  light  coming 
from  nearly  the  whole,  if  not  the  whole,  of 
a  quarter  of  a  circle — that  is  to  say,  due 
north  to  nearly  due  west,  whoUy  uninter- 
fered with.  Of  course,  that  would  not  be 
direct  sunlight,  but  it  is  light  coming  from 
the  north,  and  even  the  defendant's  house 
does  not  interfere  with  all  the  light  from  the 
west  and  south ;  there  is  a  margin  wholly 
uninterfered  with  from  the  south,  and  to 
a  certain  extent  from  the  south-west. 
Therefore,  there  is  only  a  partial  inter- 
ference with  the  west  window  itself, 
between  west  and  south-west.  Moreover, 
the  height  of  the  defendant's  house  is  not 
excessive,  in  my  opinion.  It  is  not  a  case 
where  it  takes  away  forty-five  degrees  of 
light.  So  far  as  even  the  highest  point 
may  be  said  to  affect  the  west  window  of 
the  morning-room,  it  does  not  interfere  to 
that  extent.  If,  then,  I  had  to  answer 
the  question  before  me  by  reason  of  a 
knowledge  of  these  premises,  when  I  saw 
how  the  north  light  was  wholly  uninter- 
fered with,  and  the  west  light  was  only 
partially  interfered  with,  I  should  myself 
have  been  disposed  to  come  to  the  con- 
clusion on  that  evidence  that  the  room 
would  still  remain  well  lighted,  and  would 
have  sufficient  light,  according  to  the 
ordinary  notions  of  mankind,  for  its  com- 
fortable use  and  enjoyment  as  a  dv/elling- 
house*.  At  any  rate,  I  could  not  come  to 
the  opposite  conclusion,  or  say  that  I  was 
satisfied  from  looking  at  these  models  that 
any  nuisance  had  been  committed.  Then 
how  does  the  evidence  stand,  apart  from 
the  most  important  evidence  that  arises 
with  regard  to  the  premises  themselves  f 
I  must  say  that,  so  far  as  the  experts  are 
concerned,  speaking  for  myself,  they  give 
evidence,  no  doubt,  in  accordance  with 
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their  opinions,  but  they  are  of  coarse 
influenced,  naturally,  by  the  side  on  which 
they  are  called.  It  is  not  possible  that 
that  should  not  be  so,  otherwise  how  could 
one  explain  what  we  have  here,  and  what 
we  have  in  every  case— experts  on  one  side 
giving  one  view,  and  experts  on  the  other 
side  giving  another  ?  I  do  not  think  that 
the  expert  evidence  removes  the  im- 
pression on  my  mind  caused  by  a  know- 
ledge of  the  two  houses  together. 

Now  I  come  to  the  other  evidence — the 
evidence  of  certain  residents  in  this  house. 
They  gave  certain  evidence  with  regard  to 
reading,  which,  if  it  could  have  been 
accepted,  would  have  been  most  material. 
Personally,  I  must  say  that  I  should  have 
had  veiy  great  difficulty  in  accepting  it, 
but  I  am  fortunately  excused,  if  I  may  say 
so,  from  arriving  at  the  conclusion,  because 
Mr.  Justice  Kekewich,  having  heard  the 
witnesses,  has  said,  "  The  evidence  about 
reading  must  be  dismissed  altogether." 
The  rest  of  the  evidence  of  the  occupiers 
of  the  house  is  open,  to  my  mind,  to  this 
observation:  They  are  not  considering, 
of  course,  a  question  of  nuisance :  they 
are  comparing  the  morning-room  as  it 
now  is  with  the  room  without  any  obstruc- 
tion whatever  to  the  west ;  and  they  would 
naturally  think,  if  they  got  any  inter- 
ference with  their  light,  that  it  interfered 
with  their  comfort.  They  would  naturally 
hot  appreciate  the  point  that  there  may 
be  an  interference  with  light  which  is  not 
a  nuisance  at  law;  and,  speaking  for 
myself,  having  regard  to  their  evidence, 
coupled  with  the  evidence  of  the  expert 
witnesses  and  with  the  evidence  derived 
from  looking  at  the  models,  I  am  not 
satisfied  on  the  evidence  as  a  whole  that 
there  has  been  what  amounts  to  a  nuisance 
in  this  case.  If  I  had  thought  that 
the  learned  Judge  had  come  to  aii 
opposite  conclusion  of  fact,  I  should 
have  hesitated  to  give  effect  to  my  view  ; 
but,  doing  the  best  I  can  with  the  judg- 
ment of  the  learned  Judge,  I  do  not 
come  to  the  conclusion  that  his  find- 
ings of  fact  do  shew  that  a  nuisance 
has  been  committed.  In  fact,  I  think, 
on  a  fair  interpretation  of  his  judgment, 
he  has  made  certain  findings  which  nega- 
tive the  idea  of  nuisance.  The  very  first 
finding  he  has  with  regard  to  this  morn- 


ing-room is  this :  "  It  was  an  exception- 
ally well-lighted  room,  and  even  now 
is  well  lighted."  Then  he  goes  on, ''  So 
that  if  the  test  were  whether  there 
is  sufficient  light  left  to  enable  the 
room  to  be  used  for  the  purposes  for 
which  it  was  designed  there  would  be  no 
further  question " ;  in  other  words,  he 
holds  as  a  fact  that  this  is  a  well-lighted 
room  still,  and  well  lighted  for  the  pur- 
poses for  which  the  room  was  built ;  and 
the  purpose  for  which  that  room  was 
built  we  know  was  that  of  occupation  as 
a  morning-room  for  ordinary  family 
domestic  purposes.  Therefore  this  is,  to 
my  mind,  a  clear  finding  that,  notwith- 
standing anything  the  defendant  has 
done,  the  plaintiff  still  has,  following 
the  words  used  in  City  of  London, 
Brewery  Co,  v.  Tennant^^^  sufficient 
light  according  to  the  ordinary  notions 
of  mankind  for  the  comfortable  use  and 
enjoyment  of  her  house  as  a  dwelling- 
house,  and  of  this  morning-room  in 
particular.  That  is,  I  think,  the  con- 
clusion at  which  he  has  arrived  on  that 
finding,  and  I  think  there  is  nothing  in 
the  rest  of  his  judgment  to  negative 
that.  He  certainly  fibads  that  there  has 
been  a  large  obstruction  of  light.  As 
regards  that,  I  am  as  well  able  to  judge 
as  the  learned  Judge  himself  to  what 
extent  there  has  been  an  obstruction.  I 
do  not  think  it  can  be  said  that  there  is 
a  large  obstruction.  That  there  has  been 
an  obstruction  I  agree,  and  the  amount 
of  it  I  am  aware  of;  but,  even  taking 
it  that  there  has  been  a  large  obstruc- 
tion of  light  to  the  west  window,  that 
does  not  decide  the  question.  Then  he 
says  that  the  cheerfulness  of  the  morning- 
room  is  essential.  I  am  not  sure  what 
he  means  by  that ;  bnt  what  I  think  he 
means  is  that,  like  every  morning-room, 
the  lighter  it  is  the  more  cheerful  it  is. 
Then  he  says  that  there  has  been  a 
large  interference  with  the  cheerfulness 
of  the  room — not  with  its  comfortable  use 
and  enjoyment  as  part  of  the  dwelling- 
house,  but  with  its  cheerfulness.  He 
makes  it  clear  later  on  what  he  means, 
because  he  says,  "I  am  convinced  that 
the  character  of  the  room  is  altered  " — 
that  means  in  respect  of  the  cheerfulness 
— "and  that  though  still  a  well-lighted 
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room  it  has  lost  in  the  obstruction  of 
light  one  of  its  chief  charms  and  advan- 
tages." In  other  words,  when  the  plain- 
tiff had  nse  of  the  morning-room  with  a 
look-oat  to  the  west  wholly  unobstructed 
it  had  a  charm  and  advantage  in  its 
special  cheerfulness,  and  by  reason  of  the 
deprivation  of  that  the  character  of  the 
room  to  that  extent  has  suffered ;  but 
the  Judge  does  not  find  that  which 
amounts  to  a  nuisance.  On  the  con- 
trary, as  I  have  pointed  out,  he  finds  as 
a  hust  that  which,  in  my  own  opinion, 
shews  that  there  was  no  nuisance.  That 
being  so,  it  appears  to  me  that  the  judg- 
ment of  the  learned  Judge,  far  from 
enabling  me  to  depart  from  the  opinion 
that  I  should  otherwise  have  formed  on  this 
case,  confirms  it ;  and  I  come  to  the  con- 
clusion on  the  whole  of  this  case  that  the 
plaintiff's  case  fiiils,  and  that  the  action 
ought  to  have  been  dismissed. 

Ck)ZXN8-HABDT,  L.J. — This  is  a  very 
important  and  extremely  difficult  case, 
and,  as  there  is  a  difference  of  opinion, 
it  is  necessary  that  I  should  shortly  state 
why  I  agree  with  the  judgment  given  by 
my  Lord. 

It  is  needless  to  say  that  I  approach 
this  case  with  an  anxious  desire  to  follow 
loyally  the  decision  of  the  House  of  Lords 
in  Cdla  v.  Home  and  Colonial  Stores ^^  so 
far  as  I  can  gather  the  principles  which 
ought  to  govern  it.  I  am  not  sure  that 
I  entirely  agree  with  my  Lord  when  he 
says  that  there  was  in  substance  only  one 
principle  laid  down  by  the  law  Loitls  in 
that  case.  I  think  I  can  trace  several 
points  of  difference,  though  they  are  not, 
perhaps,  material  for  the  purposes  of  the 
present  case.  It  may  be  that  in  the  very 
lengthy  and  interesting  and  elaborate  dis- 
cussion which  we  have  had  over  that  case 
we  have  somewhat  forgotten  that  all  the 
law  Lords  based  their  judgments  upon 
the  findings  of  £Etct  by  Mr.  Justice  Joyce. 
There  was  there  a  dear  finding  that  the 
proposed  building  would  not  affect  the 
selling  or  letting  value  of  the  respondent's 
premises;  and  there  was  also  a  finding 
that  the  diminution  of  light  would  not 
materially  affect  the  respondent's  comfort 
or  convenience.  The  decision  in  ColU  v. 
Eome  and  Colonial  Storee,^  therefore,  does 
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not  seem  to  me  to  amount  to  more  than 
this — that  an  obstruction  which  neither 
lessens  the  letting  or  selling  value  of  the 
house  nor  materially  affects  the  comfort 
or  convenience  of  the  occupier  does  not 
in  law  justify  an  action,  even  though  a 
large  proportion  of  light  previously  enjoyed 
has  been  lost. 

In  the  present  case  I  think  it  is  clear 
that  the  learned  Judge  has  held  that  the 
letting  or  selling  value  of  the  house  has 
been  affected  by  the  defendant's  building, 
and  he  has  also  certainly  found  that  the 
comfort  or  convenience  of  the  occupier 
has  been  affected  by  it.  That  being  so, 
there  is  nothing,  I  think,  in  the  decision 
in  CoUe  v.  Home  cmd  Colonial  Stores^ 
which  in  any  way  prevents  me  from 
arriving  at  the  conclusion  which  I  propose 
to  adopt.  It  has  been  strenuously  argued 
on  behiEdf  of  the  appellant  that  all  we  have 
to  consider  is  the  amount  of  light  which 
has  been  left.  I  cannot  accept  that  view 
of  the  law.  It  seems  to  me  that  the  law 
as  approved  by  the  House  of  Lords,  par- 
ticularly by  Lord  Macnaghten,  cannot  be 
better  stated  than  it  was  by  Baron  Parke 
in  Wells  v.  Ody  *  :  "  The  question,  there- 
fore, which  I  shall  leave  to  you  is  whether 
the  effect  of  the  defendant's  building  is  to 
diminish  the  light  and  air  so  as  sensibly 
to  affect  the  occupation  of  the  plaintiff's 
premises  and  make  them  less  fit  for  occu- 
pation." Is  it  any  answer  to  say  that  the 
room  is  still  a  well-lighted  room  ?  I  think 
not,  if  the  building  makes  the  room  less 
fit  for  occupation  ;  and  I  do  not  think  that 
we  can  bring  in  the  phrase  "  according  to 
the  ordinary  notions  of  mankind  "  to  cut 
down  the  effect  which  would  otherwise 
result  from  a  finding  of  this  nature. 
I,  for  my  part,  accept  the  findings  of  fact 
of  Mr.  Justice  Kekewich.  He  has  found, 
as  I  read  his  judgment,  that  the  letting 
and  selling  value  bias  diminished,  and  that 
the  plaintiff's  morning-room  is  materially 
affected  so  far  as  the  comfort  and  con- 
venience of  the  occupiers  are  concerned. 
That  being  so,  I  agree  with  my  Lord  that 
there  is  a  good  cause  of  action.  I  pass 
firom  the  judgment  with  thb  sole  remark, 
that  it  seems  to  me  that  the  learned  Judge 
applied  the  law  quite  correctly,  or,  to  use 
a  common  phrase,  he  directed  himself 
properly  as  to  the  law. 
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When  I  oome  to  the  relief  which  he 
gave  I  am  hound  to  say  that  I  think  this 
is  not  a  oaae  for  a  mandatory  injunction. 
There  is  no  case  of  sharp  practice  or  un£siir 
conduct  on  the  part  of  the  defendant.  It 
is  not  a  case  of  irrecoverahle  damage,  or 
of  the  house  being  rendered  uninhabit- 
able, nor  is  it  a  case  in  which  damages 
cannot  be  regarded  as  reasonable  and 
adequate  compensation.  I  think  it  is  im- 
possible to  doubt  that  the  tendency  of 
the  judgments  of  the  House  of  Lords  in 
Colls  y.  Home  and  Colonial  Stores  ^  is  to 
go  a  little  furthw  than  was  done  in 
Shdfer  y.  City  of  London  Electric  Light- 
ing Co,^^^  and  to  indicate  that  as  a  general 
rule  the  Ck>urt  ought  to  be  less  free  in 
granting  mandatory  injunctions  than  it 
was  in  years  gone  by. 

Then,  assuming  that  there  is  no  man- 
datory injunction,  are  we  in  a  position  to 
assess  the  amount  of  damages  ?  I  think 
not.  Although  Mr.  Justice  Kekewich 
held  that  the  plaintiff  had  suffered 
damages,  he  did  not  quantify  them.  That 
being  so,  it  seems  to  me  that  we  are 
driven,  even  at  this  late  stage,  to  say  that 
there  must  be  a  reference  to  the  Master 
in  chambers,  or  to  the  official  referee,  to 
ascertain  the  amount  of  damages. 

Order  varied. 


Solidton — Giaham  GoidoD,  for  plaintiff ; 
Bedfem  k  Hant,  for  defendant. 
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Company —  Winding-up — Proof- — BigJU 
to  Interest — Stockbroker's  Custonurs — De- 
posit on  Wagering  Transactions— Accord 
and  Satisfaction — Compromise — Civil  Pro- 
cedure Act,  1833  (3  <^  4  WiU.  4.  c.  42), 
s.  2S— Gaming  Act,  1845  {S  dh  9  Vict, 
c.  109),  s.  18. 

On  the  winding-up  of  a  company^  credi- 
tors from  whose  course  of  dealing  with  it- 
there  can  be  implied  a  contract  to  pap 
interest  are  entitUd  to  interest  on  admiited 
debts  to  the  date  of  paying  a  final  divi- 
dendf  provided  there  be  surplus  assets. 

This  is  so  notwithstanding  the  dd>tis 
for  money  deposited  to  secure  a  wagering 
contract. 

Universal  Stock  Exchange  v.  Strachan 
(64  L.  J.  Q.B.  723;  65  ib.  429;  [1895] 
2  Q.B.  329  ;  [1896]  A.C.  166)/o«ow«£. 

The  duiy  of  a  liquidator  is  to  distribute 
the  assets  according  to  the  rights  of  the 
parties  ;  therefore  a  receipt  for  final  divi- 
dend expressed  to  be  in  fuU  discharge  of 
all  claims  is  no  release  of  a  claim  for 
interest  if  the  liquidator  knew  the  question 
was  to  be  raised. 

The  amount  of  a  debt  admitted  to  proof 
is  the  amount  at  the  date  of  winding-up  ; 
therefore,  if  the  amount  has  been  settled  by 
compromise  under  order  of  the  Court,  this 
does  not  negative  a  right  to  subsequent 
interest. 

Summons  for  directions  as  to  payment 
of  interest  on  the  amounts  admitted 
to  proof  by  the  liquidator  of  W.  W. 
Duncan  &  Co.,  Lim.,  a  company  carrying 
on  the  business  of  outside  stockbrokers, 
which  was  wound  up  by  order  dated 
May  22,  1901,  William  George  Blakemore 
being  appointed  liquidator  by  order  of 
June  28,  1901. 

Among  the  creditors  were  a  number  of 
persons  who  had  been  customers  of  the 
company  in  its  stockbroking  transactions ; 
and  in  a  list  of  admitted  creditors  exhibited 
to  the  liquidator's  affidavit  their  names 
appeared  in  schedules  distinguished  re- 
spectively by  the  letters  D,  E,  and  F. 

In  the  course  of  dealing  between  the 
company  and  their  customers  it  was  the 
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rule  that  the  latter  should  deposit  sums 
of  money  as  cover  to  provide  for  possible 
losses  in  the  carrying  over  of  stocks  and 
shares,  and  that  the  company  should  allow 
interest  at  4  per  cent,  on  the  balance  of 
«uch  sums  vrhile  in  their  hands. 

The  customers  in  Schedule  D  had  pre- 
sented proofs  for  the  amount  of  cover  un- 
exhausted at  the  date  of  the  winding-up 
order,  and  these  the  liquidator  had  ad- 
mitted in  full.  Those  in  Schedule  E  had 
olaimed  for  unexhausted  cover  and  in 
eome  cases  for  interest  at  4  per  cent,  to 
the  same  date,  and  so  far  their  claims  had 
been  allowed ;  but  they  had  also  claimed 
for  profits  on  purchases  and  sales  of  stock, 
and  theee  claims  had  been  disallowed  as 
})eing  under  gaming  and  wagering  con- 
tracts. The  pt*oo&  of  the  easterners  in 
Schedule  F  had  been  wholly  rejected  by 
the  liquidator,  but  afterwards  compromised 
and  admitted  for  unexhausted  cover,  the 
amounts  of  which  were  fixed  by  an  order 
of  the  Court. 

The  company  turned  out  to  be  fully 
eolvent,  and  the  liquidator  declared  and 
jpaid  a  first  dividend  of  10«.  in  the  pound 
in  1903,  and  a  second  and  final  dividend 
of  the  same  amount  in  1904,  making  20«. 
in  the  pound. 

These  dividends  were  paid  to  the  cus- 
tomers in  all  three  classes  on  the  amounts 
admitted  to  proof  as  above  stated,  and 
•each  of  them  signed  a  receipt  in  the 
following  form  : 

^  In  the  matter  of  W.  W.  Duncan  &  Co., 
Ltd.  July  1904. 

Received  of  William  George  Blake- 
more,  Liquidator  in  the  above  matter,  the 
sum  of  being  the  amount  payable 

to  me  in  respect  of  the  second  and  final 
<Uvidend  of  ten  shillings  in  the  pound 
on  and  in  full  discharge  of  my  claims 
against  this  company." 

Certain  of  the  customers  claimed  to  be 
•entitled  to  interest  at  4  per  cent.,  from 
the  date  of  the  winding-up  order  to  that 
of  payment  of  the  finid  dividend,  on  the 
amounts  for  which  their  claims  had  been 
admitted  to  proof,  and  the  object  of  the 
present  summons  was  to  determine  the 
•question  whether  such  right  existed. 

An  affidavit  was  filed  by  Mr.  W.  H. 
Bobertflon,  a  creditor  under  Schedule  £, 
shewing  that  he  had  at  first  refused  to 


sign  a  receipt  in  the  above  form,  and  only 
consented  to  do  so  on  receiving  an  ex- 
press assurance  from  the  liquidator  that 
the  question  of  interest  should  remain 
open  for  subsequent  determination. 

Another  creditor  in  the  same  class. 
Dr.  F.  Le  Coque  Thome,  made  an  a6Bdavit 
to  the  effect  that  when  he  signed  the 
receipt  he  had  no  intention  of  aban- 
doning any  claim  he  might  have  for 
interest. 

By  an  order  of  Mr.  Registrar  Hood, 
dated  August  25, 1 904,  the  said  Dr.  Thome 
was  appointed  to  represent  the  customers 
in  Classes  D  and  E,  and  Mr.  H.  T. 
Stewart,  whose  clainU  was  included  in 
Schedule  F,  those  in  that  class. 

«/.  R.  Atkin^  for  the  liquidator. — ^The 
question  is  whether  these  are  the  original 
debts  bearing  interest.  In  so  far  as  the 
claims  are  for  cover  only,  the  customers 
have  repudiated  the  original  contiact,  and 
have  claimed  only  as  for  money  had  and 
received.  The  Civil  Procedure  Act, 
1833  (3  ife  4  Will.  4.  c.  42),  s.  28,  gives  a 
right  to  interest  by  way  of  damages 
in  cases  where  it  could  not  otherwise 
be  claimed;  but  the  conditions  of  the 
section  have  not  been  fulfilled,  for  neither 
was  the  money  payable  under  a  written 
instrument  at  a  time  certain,  nor  has  any 
demand  in  writing  been  made  for  it — 
unless  a  proof  is  a  demand.  Rule  100  of 
the  General  Rules  made  under  the  Com- 
panies (Winding-up)  Act,  1890,  is  in 
similar  terms.  The  right  to  interest 
further  depends  upon  whether  there  are 
surplus  assets — Humber  Iranioarks  and 
Shipbuilding  Co,^  In  re  ;  Warrant  Finance 
Co.'a  Cote  [i869V 

Frank  Eusseu^  for  Dr.  Thome,  repre- 
sented the  creditors  in  Schedules  D  and  E. 
— Interest  is  payable  where  a  contract  to 
pay  it  can  be  implied  from  the  custom  of 
d^ing  between  the  parties — see  Seton^s 
Judgments  and  Orders  (6th  ed.),  vol.  ii. 
p.  1386 — De  Havilland  v.  Bowerbank 
[1807],^  per  Lord  Ellenborough.  It  can 
be  proved  that  this  company  paid  in- 
terest on  their  transactions.  The  onus  is  on 
them  to  prove  that  the  implied  contract 


(1)  38  L.  J.  Ch.  712;  L.  R.  4  Ch.  643. 

(2)  1  Campb.  60. 
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to  pay  interest  was  oonditional  on  the 
whole  bargain — that  is,  the  wagering 
transaction — being  carried  out.  As  to 
repudiation,  it  is  the  company  who  have 
repudiated  the  contract  in  refusing  to  pay 
profits. 

C.  L.  AUenborough,  for  H.  T.  Stewart, 
representing  the  creditors  in  Schedule  F. 
— The  Gaming  Act,  1845,  does  not  affect 
these  deposits  —  Straehan  v.  Universal 
Stock  Exchange  [l895].'  We  are  equally 
entitled  to  recover  the  interest  as  the 
deposits  themselves.  The  question  of 
interest  is  not  compromised  by  the  order 
fixing  the  amount  due  for  cover. 

Sarganty  for  the  contributories. — These 
debts  are  not  debts  bearing  interest ;  but, 
if  they  are,  then  in  all  three  classes  there 
has  been  accord  and  satisfaction,  and  as 
to  F  there  has  also  been  a  compromise. 
As  to  the  first  point,  the  customers  are 
not  getting  back  their  money  under  a 
contract,  for  the  contract  was  bad.  They 
are  getting  it  back  as  money  had  and 
received.  It  is  admitted  that  they  cannot 
recover  the  principal  under  the  contract, 
and  it  must  be  the  same  with  the  interest, 
otherwise  the  two  claims  are  incompatible. 

Then  the  receipts  given  were  an 
accord  and  satisfaction,  and  the  reserva- 
tion of  the  question  of  interei^t  by  Mr. 
Robertson  cannot  apply  to  the  other 
claimants.  The  rule  that  a  smaller  sum 
cannot  be  held  a  satisfaction  of  a  larger 
does  not  apply  when  the  payment  is  by  a 
negotiable  instrument  such  as  a  cheque, 
as  in  this  case — Goddcurd  v.  0*Brien 
1882]^  As  to  Class  F  the  compromise 
fixed  the  total  sum  to  be  paid,  and  it  must 
be  taken  to  include  interest.  The  sum 
so  fixed  could  not  be  in  the  same  position 
as  that  originally  claimed  so  as  to  bear 
interest. 


BucKLET,  J. — ^The  company  in  this  case 
carried  on  business  as  outside  brokers,  and 
they  received  from  persons  who  were 
minded  to  be  their  customers  deposits  of 
sums  as  cover.  They  then  entered  into 
transactions  for  those  customers,  which 

(3)  64  L.  J.  Q.B.  723 ;  [1895]  2  Q.B.  329.  In 
H.L.,  sub  nam.  Universal  Stock  JSaohange  v. 
atraohan,  65  L.  J.  Q.B.  429  ;  [1896]  AC.  166. 

(4)  9  Q.B.  D.  87. 
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have  been  held  to  be  wagering  and  gaming 
transactions,  and  therefore  illegal.  As  a 
result  of  the  course  of  dealing  between 
the  company  and  its  customers,  I  think  it 
is  fully  made  out  that  the  contract  between 
them  was  that  interest  should  be  allowed 
upon  the  amounts  deposited  by  the  cus- 
tomers by  way  of  cover.  In  the  winding- 
up  the  claims  of  the  customers  have  been 
admitted  for  certain  amounts,  and  the 
particular  cases  with  which  I  have  to  deal 
are  those  which  are  contained  in  Sche- 
dules D,  E,  and  F  in  an  exhibit  to  the 
liquidator's  affidavit.  For  the  purposes 
of  this  judgment  I  do  not  think  there  is 
any  difference  between  those  three  classes. 
Counsel  for  the  contributories  has  pressed 
one  point  with  regard  to  Class  F  which  I 
will  deal  with  separately,  but,  subject  to 
that,  I  do  not  think  there  is  any  difference 
in  point  of  principle  between  the  three 
classes  of  cases  with  which  I  have  to  deaL 
I  think  it  is  made  out  that  there  was, 
by  reason  of  the  course  of  dealing  between 
the  parties,  a  contract  that  the  company 
would  pay  interest  to  the  customer  on  the 
amount  of  his  cover.  The  result  of  the 
winding-up  is  that  happily  there  has  been 
enough  to  pay  the  creditors  twenty  shil- 
lings in  the  pound,  and  the  only  question 
I  have  to  determine  is  whether  the  cus- 
tomers are  entitled  to  interest  in  addition. 
In  my  opinion  they  are.  In  Straehan 
V.  Universal  Stock  Uxchange,^  which 
went  to  the  House  of  Lords,  and  which 
was  an  action  to  recover  back  securities 
deposited  as  cover  for  differences  which 
might  arise  on  gambling  transactions  in 
stocks  and  shares,  it  was  held  that  the 
Gaming  Act,  1845,  applies  only  to  money 
or  valuable  things  deposited  as  the  stake 
to  abide  the  event  of  a  wager,  and  does 
not  apply  to  money  or  valuable  things 
deposited  as  security  for  the  observance 
by  the  loser  of  the  terms  of  the  wagering 
contract.  Bigby,  L.J.,  says :  *'  The  daim  " 
(that  is,  to  get  back  the  valuables)  '^  may  be 
called  a  daim  in  trover  or  detinue,  or  it  may 
be  called,  and  I  rather  lean  to  that  point  of 
view  myself,  redemption.  Here  is  a  man 
who  claims  to  be  a  mortgagee."  That  is  to 
say,  this  company  is  here  claiming  to  hold 
these  securities  as  mortgagee.  ''  Directly 
the  transactions  are  held  to  be  gaming 
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transactions,  it  follows  as  a  matter  of 
course  that  his  claim  in  respect  of  them 
&ils  ;  and  where  from  the  nature  of  the 
transaction  itself  nothing  can  be  due  on 
the  mortgage,  the  mortgagee  must  deliver 
up  the  security/'  It  is  quite  plain  there 
that  the  Lord  Justice  is  dealing  with  it 
as  a  claim  made  in  contract.  It  was  a 
contract  between  the  parties,  with  the 
restilt  that  there  was  no  mortgage  debt 
in  respect  of  which  the  mortgagee  could 
hold  the  securities.  Here  the  proof  and 
the  subsequent  claim  for  interest  in  the 
winding-up  are  [the  form  in  which,  under 
the  circumstances,  the  customer  asserts  his 
right  to  work  out  the  obligations  arising 
under  the  contract,  including,  as  it  seems 
to  me,  his  right  in  respect  of  interest.  I 
think  therefore — ^the  company  proving  to 
be  a  solvent  company — that  the  depositors 
are  entitled  to  the  interest,  which,  as  part 
of  the  course  of  dealing,  was  payable  by 
the  company  to  them  in  respect  of  their 
cover. 

But  then  it  is  said  that,  even  supposing 
that  is  so,  they  have  released  it  because 
the  receipts  they  have  signed  contain  the 
words  "  being  the  amount  payable  to  me 
in  respect  of  the  second  and  final  dividend 
of  10«r.  in  the  pound  on,  and  in  full  dis- 
charge of,  my  claims  against  this  com- 
pany." It  is  said  that  was  a  release  of 
the  right  to  interest  if  it  existed.  Now 
there  is  one  of  these  gentlemen,  a  Mr. 
Robertson,  who  was  asked  to  sign  that, 
and  there  is  exhibited  to  one  of  the 
affidavits  a  bundle  of  correspondence 
which  shews  it  to  be  absolutely  plain 
that  before  the  liquidator  was  going  to 
pay  this  dividend  he  knew  there  was  this 
question  in  respect  of  interest,  and  that 
Bobertson  appended  his  signature  to  that 
form  of  receipt  on  the  terms  that  the 
question  of  interest  should  be  left  wholly 
open.  I  am  asked  to  say  that,  notwith- 
standing that,  the  liquidator  intended,  by 
taking  this  form  of  receipt,  to  entrap  every 
other  creditor  of  the  concern  and  get  a 
release  from  him,  when  he  knew  all  the 
time  that  there  was  really  a  question  to 
be  determined  whether  these  creditors 
were  entitled  to  interest  or  not.  I  decline 
to  attribute  so  dishonest  an  intention  to 
any  liquidator.    It  is  the  liquidator's  duty 


to  see  that  the  estate  in  his  hands  is  dis- 
tributed according  to  the  rights  of  the 
parties,  and  not  to  induce  somebody  to 
let  slip  a  right  as  to  which  the  liquidator 
knows  there  is  a  real  question  to  be 
determined.  I  do  not  think  that  the 
receipt  was  ever  taken,  or  given,  with  the 
intention  of  precluding  this  question  at 
all.  Over  and  beyond  that,  the  party  who 
signed  that  receipt  ^ot  no  consideration 
at  all  for  giving  up  his  right  to  interest  if 
he  had  any.  He  was  entitled  to  receive 
the  10«.  in  the  pound ;  it  was  his  as  the 
distribution  in  the  winding-up  of  the 
company,  and  in  respect  of  that  he  re- 
ceived no  consideration  whatever  for  the 
release  of  his  right  to  any  further  sum, 
if  any  was  payable.  I  do  not  think  there 
is  any  doubt  that  the  right  to  interest 
was  left  open. 

That  disposes  of  the  case  as  regards 
Classes  D  and  £.  With  regard  to  Class  F 
this  further  point  is  made.  The  creditors 
of  that  class  made  proofe  which  the  liqui- 
dator rejected  altogether ;  the  matter  was 
then  brought  before  the  Court,  the  decision 
of  the  liquidator  rejecting  the  proofis  was 
reversed,  and  the  proofs  were  admitted 
to  rank  for  dividend  in  the  winding-up 
of  the  company  for  certain  amounts. 
Now  what  do  you  admit  to  proof  for 
dividend  in  the  winding-up  of  a  company  ) 
The  amount  of  the  debt  at  the  commence- 
ment of  the  winding-up.  That  has  nothing 
whatever  to  do  with  the  payment  of  in- 
terest after  the  winding-up  if  the  company 
is  solvent.  There  could  not  be  a  proof  for 
that.  The  sum  for  which  proof  can  be 
made  is  the  amount  which  is  entitled  to 
rank  for  dividend  as  against  the  assets 
so  far  as  they  will  go.  A  compromise  in 
respect  of  that  right  of  proof  is  no  com- 
promise, in  my  judgment,  of  any  right 
of  the  creditor  to  nave  interest  if  the 
company  turns  out,  as  it  has  done,  to  be 
solvent. 

I  think,  therefore,  that  the  liquidator 
ought  to  pay  to  the  creditors  in  Classes  D, 
E,  and  F,  out  of  the  surplus  assets  of  the 
company,  after  paying  20^.  in  the  pound, 
interest  according  to  the  rate  which  pre- 
vailed during  the  cotirse  of  dealings  be- 
tween the  company  and  the  customers, 
such    interest  to  be   calculated   on  the 
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amounts  admitted  to  proof  ao  far  as  they 
represent  unexhausted  cover. 


Solicitors— Tyrrell  Lewifi,  Lewis  k  Broadbent, 
for  liquidatoi ;  Emmet  &  Co.  and  Attenborongh 
k  Sod,  for  castomers;  Nathaniel  Reynolds, 
for  contributories. 

[Reported  hy  B.  Hill,  Esq., 
JBarrUter-at'Law, 


SWIKFEN  EaDT,  J. 
1904. 

Dec.  13. 


Cohen  &  Coben, 
In  re. 


Solicitor  —  Costs  —  TcKcation  —  Third- 
party  Order — Compromise  of  Litigation — 
Agreement  to  Pay  Costs — Practice — Soli- 
citors Act,  1843  (6  d&  7  Vict,  c,  73),  s.  38. 

By  an  agreement  compromising  two 
actions  one  of  the  parties  agreed  to  pay  the 
costs  of  the  other  party  *'  as  between  solici- 
tor and  client  relating  to  the  matters  in 
dispute  in  the  said  two  actions.**  On  tax- 
ation  upon  petition  hy  the  party  agreeing 
to  pay,  the  Taxing  Master  disalloioed  aU 
costs  of  an  unusual  or  extraordin<Mry 
nature,  although  incurred  by  the  solicitors 
at  the  request  of  Vheir  client,  the  other 
party : — Held,  thtU  this  was  not  an  in- 
demnity taxation,  but  that  when  once  the 
items  for  which  the  third  party  was  liable 
under  the  agreement  had  been  ascertained, 
the  taxation  of  those  items  must  be  on  the 
footing  of  a  taxation  between  the  solicitor 
and  the  party  chargeable — ^uxt  is,  the 
client ;  and  not  as  between  the  solicitor  and 
the  party  liable  to  pay — that  is,  the  third 
party. 

Adjourned  summons. 

By  an  agreement  of  January  12,  1904, 
compromising  two  actions  to  which  the 
same  persons  were  parties,  one  of  the 
parties  (herein  called  the  *'  third  party  ") 
agreed  to  pay  the  costs  of  the  other  party, 
a  lady,  ''as  between  solicitor  and  client 
relating  to  the  matters  in  dispute  in  the 
said  two  actions,  such  costs  to  be  agreed 
or  taxed/* 


The  bill  of  costs  (amounting  with  dis- 
bursements to  486Z.  I2s.  2d,),  which  was 
delivered  by  the  lady's  solicitors,  the 
present  applicants,  included  costs  of  an 
extraordinary  nature — for  example,  fees 
paid  to  leading  counsel  for  settling  plead- 
ings and  advising  on  evidence  in  consulta- 
tion— incurred  by  the  solicitors  on  the 
express  instructions  of  their  client.  On 
May  2,  1904,  an  order  of  course  for  taxa- 
tion of  this  bill  was  made  upon  the  peti- 
tion of  the  third  party,  under  section  3S 
of  the  Solicitors  Act,  1843.  On  the 
third -party  taxation,  the  Taxing  Master, 
following  the  principles  laid  down  in  Gray, 
In  re  [l90o],^  disallowed  all  costs  of  an 
extraordinary  nature,  and  taxed  off 
IIU.  98.  Zd. 

The  solicitors  carried  in  objections  to 
the  taxation,  and  the  first  of  their  general 
objections  was  based  on  the  ground  that 
the  bill  of  costs  was  payable  by  the  third 
party  under  the  above-mentioned  agree- 
ment, by  which  it  was  provided  that  he 
should  pay  the  costs  of  their  client  as 
between  solicitor  and  client  relating  to 
the  matters  in  dispute  in  the  said  two 
actions.  Their  remaining  general  objec- 
tions were  based  mainly  on  the  ground 
that  the  agreement  did  not  distinguish 
between  costs  reasonably  incurred  and 
other  costs ;  and  that  it  was  not  open  to 
the  Master  on  this  reference  to  construe 
the  agreement  so  as  to  limit  it  to  the 
former  costs ;  that  it  was  an  agreement  by 
the  third  party  to  indemnify  their  client 
against  all  costs  actually  incurred ;  and 
that  all  items  properly  chargeable  against 
their  client  were  properly  chargeable  and 
ought  to  be  allowed  against  the  third 
party. 

In  his  answers,  dated  July  13,  1904, 
to  the  solicitors'  objections  the  Taxing 
Master,  referring  to  the  agreement,  said, 
'^  I  am  unable  to  construe  it  as  an  indem- 
nity for  all  costs  incurred  between  the 
solicitor  and  his  own  client  which  are  pay- 
able by  a  third  party."  Then,  after  stating 
that  the  items  of  unusual  expenses  should 
have  been  explained  to  the  third  party, 
and  his  express  consent  to  them  first 
obtained,  which  had  not  been  done,  and 
that  he  had  had  the  parties  before  him 
on  several  occasions  and  considered  the 

O)  70  L.  J.  Ch.  133 ;  [1901]  1  Ch.  239. 
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costs  in  dispute  item  by  item,  the  Master 
said  that  he  had  '*  followed  the  principles 
laid  down  in  Gray,  In  re,^  wherein  it  is 
stated  '  the  Court  was  bound  to  look  at 
the  nature  of  the  items  and  to  consider 
apart  from  the  order  whether  the  appli- 
cant was  under  any  liability  to  pay  them." 
The  Master  then  referred  to  Negus,  In 
re  [1894],*  AbboU,  In  re  [l86l],'  More- 
croft,  In  re  f  1885]/  HoUiday  and  Godlee, 
In  re  [l888],^  Gray,  In  re^  and  Lcng- 
hoiham  ^  Sons,  In  re  [l904]  ^  (then  only 
reported  in  the  Weekly  Notee),  and  con- 
tinued :  *'  I  have  followed  the  practice  in 
the  Taxing  Office  in  taxations  under  this 
section,  and  I  have  taxed  apart  from  the 
order  as  between  the  solicitor  and  the 
party  liable  to  pay,  and  I  have  disallowed 
several  items  which  did  not  come,  in  my 
opinion,  within  the  scope  of  the  said 
agreement  and  that  the  third  party  did 
not  contract  to  pay  all  these  cosIb,  only 
specified  charges  which  I  have  caiefuUy 
allowed  item  by  item."  After  dealing 
with  the  applicant's  objections  in  detail, 
the  Master  in  conclusion  said  :  *'  In  the 
exercise  of  my  judgment  I  do  not  see 
(after  hearing  the  parties  and  careful 
perusal  of  the  papers)  that  the  items  dis- 
allowed by  me  were  reasonably  incurred, 
but  on  the  other  hand  were  extra  costs 
increased  through  over-caution  and  the 
special  fees  paid  were  unusual  and  un- 
necessary expenses  and  were  luxuries  of 
which  the  client  ordering  them  must  her- 
self bear  the  expense." 

The  applicants  subsequently  took  out 
this  summons  asking  that  the  Master^s 
certificate  of  taxation  might  be  varied  or 
discharged,  on  the  ground  that  the  taxa- 
tion had  proceeded  on  a  wrong  principle, 
and  that  the  taxation  might  be  reviewed 
in  respect  of  the  items  mentioned  in  the 
objections  carried  in  before  the  Master ; 
and  this  summons  was  now  adjourned  into 
Court. 

Maanaghien,  K.C.,  and  H.  Greentoood, 
for  the  solicitors. — ^These  charges  ought 
to  be  aUowed  both  on  the  construction  of 

(2)  64  L.  J.  Ch.  79 ;  [1896]  I  Ch.  73. 

(3)  4  L.  T.  576. 

(4)  29  Sol.  J.  471. 
(6)  58  L.  T.  301. 

(6)  73  L.  J.  Ch.  68L;  [1904]  2  Ch.  152 


the  agreement  and  because  the  third 
party,  having  chosen  to  tax,  must  pay 
what  the  client  would  have  had  to  pay. 
HoUiday  and  Godlee,  In  re,^  where,  as 
here,  there  was  an  express  agreement,  and 
Morecro/t,  In  re,^  cover  this  case.  Gray, 
In  re,^  and  Longhotham  ds  Sons,  In  re,^ 
were  cases  respectively  of  mortgagor  and 
mortgagee  and  vendor  and  purchaser,  and 
the  agreement  in  those  cases  was  implied 
by  law.  Gray,  In  re,^  really  supports 
HoUiday  and  Godiee,  In  re,^  and  reiterates 
the  argument  of  North,  J.  In  Long- 
botham  de  Sons,  In  re,^  the  argument  went 
the  whole  length,  but  this  claim  is  not  put 
so  high.  The  third  party,  who  agrees  to 
pay  the  costs,  can,  if  he  so  desire,  tax  the 
bill  himself,  and  if  he  does  he  has  to  pay 
such  costs  as  are  included  in  the  agree- 
ment. The  Master  has  gone  on  the  lines 
that  this  is  a' "  solicitor  and  client "  taxa- 
tion, and  not  on  the  lines  that  it  is  a 
taxation  as  between  the  client  and  the 
solicitor.  He  ought  not  to  have  paid 
attention  to  the  words  '*  as  between  soli- 
citor and  dient."  The  view  that  the 
third  party  must  pay  as  on  a  taxation 
between  the  solicitor  and  the  client  is 
rather  borne  out  by  the  proviso  at  the 
end  of  section  40  of  the  Solicitors  Act, 
1843 ;  for  under  that  section,  if  the 
bill  has  once  been  taxed  and  settled 
between  the  solicitor  and  his  client,  a 
third  party  cannot  get  it  again  referred 
without  the  consent  of  the  Judee, 

A,  F,  Peterson,  for  the  third  party. — 
The  Taxing  Master  was  right,  and  his 
ruling  is  in  accordance  with  Longbotham 
ds  Sons,  In  re,^  and  the  practice  as  there 
settled.  Anything  unnecessary  or  un- 
usual cannot  be  charged  for — Brovon,  In 
re  [1867].'  The  client  is  only  liable  to 
pay  under  the  agreement  '*  solicitor  and 
client"  costs,  and  that  would  not  cover 
such  items,  for  instance,  as  the  fees  of 
leading  counsel  for  settling  pleadings. 
The  directions  given  in  Order  LXY. 
rule  27,  sub-rule  29,  apply  to  such  costs 
as  these,  which  "have  been  incurred 
through  over  caution  ...  or  merely  at 
the  desire  of  the  party."  The  Taxing 
Master  has  a  discretion  as  to  the  allow- 
ance   of    special    fees — Ermen,    In    re; 

(7)  36  L.  J.  Ch.  842 ;  L.  R.  4  Bq.  464. 
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Tatham  v.   Ermen    [l903],^  and  he  has 
complied  with  the  provisions  of  the  rule, 
and  has  not  allowed  luxurious  items. 
Maewxghten,  K.Cy  replied. 

SwiNFEN  £adt,  J. — In  this  case  I  have 
communicated  with  the  Taxing  Master, 
and  I  am  not  satisfied  that  he  has  pro- 
ceeded upon  a  wrong  principle,  but  his 
certificate  is,  I  think,  open  to  the  criticism 
that  has  been  addressed  to  it.  There  is 
no  difficulty,  having  regard  to  the  practice, 
in  determining  exactly  what  should  have 
been  done.  The  difficulty  I  have  had  was 
in  appreciating  exactly  what  has  been 
done,  having  regard  to  the  language  of  the 
certificate  and  to  the  notes  to  the  objec- 
tions and  the  answers  carried  in.  In  the 
answer  to  the  first  objection  there  is  a 
note  of  the  Master,  dated  July  6,  as 
follows:  '^By  consent  these  objections 
are  disallowed  en  bloc  and  need  not  be 
answered  by  me  in  detail,  the  question 
for  the  Court  being  on  what  principle 
these  costs  are  to  be  taxed,  on  an  in- 
demnity as  between  the  solicitor  and  his 
own  client,  or  what  is  fair  and  proper  for 
a  third  party  to  pay."  That  note  was 
dated  July  6,  and  was  made  while  the 
matter  was  still  proceeding  before  the 
Master,  and  is  in  effect  superseded  by 
the  answers  which  were  ultimately  signed 
on  July  13.  Now  in  the  Master's 
answers  to  objections  he  says,  '^  I  have 
followed  the  practice  in  the  Taxing  Office 
in  taxations  under  this  section,  and  I 
have  taxed  apart  from  the  order  as 
between  the  solicitor  and  the  party  liable 
to  pay  "  ;  and  it  is  upon  the  language  of 
this  part  of  the  certificate  that  the  diffi- 
culty has  arisen.  It  is  quite  clear  from 
the  decision  in  6Vay,  In  re  * — the  prin- 
ciple of  which  was  affirmed  by  the  Court 
of  Appeal  in  Langbotham  <k  Sonsj  In  re^ 
— that  where  a  third  party  obtains  an 
order  to  tax,  that  does  not  alter  the 
nature  or  enlarge  the  scope  of  his  lia- 
bility. Mr.  Justice  Cozens-Hardy  (as 
he  then  was)  stated  that  in  terms,  and 
all  the  Lords  Justices  in  Langbotham  ds 
Sons,  In  re,^  affirmed  that  decision ;  and 
Lord  Justice  Yanghan  Williams  says, 
"I  think  that  all  that  is  necessary  for 
us  to  do  in  our  present  judgment  is  to 
(8)  72  L.  J.  Ch.  492 ;  [1903]  2  Ch.  166. 


affirm  the  principle  of  those  two  deci- 
sions'' — that  is,  the  decisions  in  Negue^ 
In  re^  before  Lord  Justice  Ohitty,  and  in 
Gray^  In  re}  At  the  same  time  it  is 
equally  clear  in  Gray,  In  r«,^  that  a  taxa- 
tion on  the  application  of  a  third  party 
is  a  taxation  that  must  proceed  on 
the  condition  of  the  third  party  paying 
in  respect  of  items  for  which  the  third 
party  is .  liable,  what  is  due  to  the  soli- 
citor from  his  own  client,  which  may  be 
more  than  the  client,  if  he  had  paid  it, 
could  have  recovered  over  from  the  third 
party.  Lord  Justice  Romer  in  Long- 
botham  &  Sons,  In  re^^  says  the  same : 
"it  is  clear,  both  from  the  wording  of 
the  section  itself  and  the  authorities,  that 
the  taxation  must  be  on  the  footing  of  a 
taxation  between  the  solicitor  and  the 
client" — that  is  to  say,  that  the  bill 
must  be  taxed  between  the  solicitor  and 
the  client,  and  not  as  between  the  soli- 
citor and  the  third  party.  I  think 
that  it  is  quite  clear  that  this  is  not  an 
indemnity  taxation.  The  cases  of  Gray^ 
In  re,^  and  Longbotham  ds  Sona^  In  re,^ 
followed  older  authorities,  as  was  pointed 
out  by  Lord  Justice  Romer  and  Lord 
Justice  Vaughan  Williams  in  the  Court 
of  Appeal.  In  the  case  of  Brown,  In  re^ 
Lord  Romilly  was  dealing  with  a  taxation 
on  the  application  of  a  third  party,  a 
oetStvA  qus  trvst  taxing  a  solicitor's  bill 
which  had  been  paid,  and  the  solicitor 
had  charged  and  the  trustee  had  paid  the 
bill ;  but  on  the  application  of  the  oesiui 
que  trust  to  tax,  the  Taxing  Master  dis- 
allowed a  considerable  number  of  items, 
and,  in  particular,  charges  for  certain  at- 
tendances upon  the  trustee,  and  for  letters 
written  to  him  or  to  third  parties  by  his 
direction.  That  affords  a  very  good ' 
illustration  of  the  rule  that  there  may  be 
a  considerable  number  of  items  for  which 
the  client  may  be  liable  to  the  solicitor  as 
having  been  items  incurred,  on  express 
instructions  of  the  client,  for  instance, 
but  yet  that  the  third  party  may  not  be 
liable  to  pay.  That  is  quite  consistent 
with  the  rule  that,  when  once  the  items 
for  which  the  third  party  is  liable  are 
ascertained,  the  taxation  of  those  items 
for  which  he  is  liable  must  proceed  upon 
the  footing  of  a  taxation  as  between  the 
solicitor  and  the  party  chai^geable,  and 
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not  as  between  the  8olicito>*  and  the  third 
party.  The  case  of  Negus^  In  re,'  before 
Mr.  Justice  Chitty,  is  another  illustration 
of  the  same  rule.  There  it  was  held 
that  the  lessee  was  not  liable  to  pay  for 
the  costs  of  the  counterpart  lease,  but  it 
did  not  at  all  follow  that  the  solicitor  was 
not  entitled  to  recover  them  from  his 
client,  the  lessor,  for  whom  he  had  acted. 
It  was  an  item  for  which  the  third  party, 
the  lessee,  was  not  liable  to  pay,  but 
which,  nevertheless,  the  party  chargeable 
was  liable  to  pay  to  his  solicitor ;  and  Lord 
Justice  Chitty,  dealing  with  the  point, 
says,  *'  this  is  a  third-party  taxation,  and 
the  general  rule  is  that  a  third  party 
stands,  as  between  himself  and  the  solici- 
tor whose  bill  he  is  taxing,  in  the  position 
of  the  party  chargeable  " — that  is  to  say, 
as  regards  the  taxation.  Then  he  goes 
on  :  '*  But  that  rule  does  not  prevent  the 
Taxing  Master  from  considering  the 
question  of  the  liability  of  the  third  party  " 
— that  is  to  say,  from  considering  for 
what  items  the  third  party  is  properly 
liable. 

Under  these  circumstances,  I  am  of 
opinion  that  the  practice  as  laid  down 
by  all  the  four  cases  to  which  I  have 
referred  is  dear ;  but  I  am  not  satisfied 
with  the  language  of  the  Master's  cer- 
tificate, and  if  he  has  followed  that 
practice,  in  my  opinion  he  has  not  stated 
that  he  has  followed  it,  and  his  certificate 
is  open,  certainly  as  a  matter  of  lan- 
guage, to  the  criticism  which  counsel 
addressed  to  it.  He  does  not  say  that 
he  has  taxed  as  between  the  solicitor  and 
the  party  chargeable,  but  as  between  the 
solicitor  and  the  party  liable.  Under 
these  circumstances,  I  think  that  it 
would  not  be  satisfactory  to  allow  the 
matter  to  stand  in  its  present  position, 
but  that  it  should  be  sent  back  to  the 
Master.  It  will  be  for  him  to  con- 
sider whether  the  slip  made  has  been  in 
the  language  of  his  certificate,  or  in  the 
principles  upon  which  he  has  in  fact 
taxed  the  bill.  Under  the  agreement 
the  tKird  party  is  liable  to  pay  the  costs 
of  the  lady  as  between  solicitor  and 
client  *'with  relation  to  the  matters  in 
dispute  in  the  said  two  actions,"  and  it  is 
those  costs  that  have  to  be  taxed ;  but, 
in  my  opinion,  this  is  not  an  indemnity 


taxation,  and  it  does  not  follow  that 
because  on  this  taxation  there  are  dis- 
allowed items  for  which  the  third  party 
is  not  liable,  those  items  have  not  been 
authorised  by  the  client.  It  may  well  be 
that  the  solicitor  will  be  entitled  to 
recover  them  over  against  his  client ; 
but  the  liability  of  the  third  party  is  not 
enlarged  or  increased  by  reason  of  his 
having  obtained  the  third-party  order. 

Under  these  circumstances,  I  think  the 
proper  order  will  be  to  send  the  matter 
back  to  the  Master  to  reWew,  and  he 
will  amend  the  certificate.  Whether  the 
ultimate  result  of  the  taxation  will  be 
altered  will  depend  upon  whether  he  has 
in  fact  proceeded  upon  the  principles  I 
have  indicated.  If  he  has,  it  may  be 
that  the  result  will  be  the  same ;  but  the 
language  of  the  certificate  must  be 
altered. 

In  conclusion.  I  think  that  I  should 
say  that  the  Master  appears  to  have 
followed  the  language  of  the  certificate 
given  by  the  Taxing  Master  to  Mr. 
Justice  Kekewich  as  set  out  in  Limg- 
hotham  db  SonSy  In  r0.^  The  Taxing 
Masters  appear  to  have  been  of  opinion 
that  Oray^  In  re^^  had  altered  the  practice, 
and  they  stated  that  **  since  that  case, 
the  practice  in  the  Taxing  Office  in  taxa- 
tions under  this  section  has  been  to  tax, 
apart  from  the  order,  as  between  the 
solicitor  and  the  party  or  estate  liable  to 
pay.''  The  matter  was  put  as  clearly  as 
possible  by  Lord  Justice  Bomer  when  he 
said  that  the  taxation  must  be  on  the 
footing  of  a  taxation  between  the  soli- 
citor and  the  client. 

The  proper  way  of  dealing  with  the 
costs  will  be  to  make  them  the  applicants' 
costs  in  the  taxation. 


Solicitors— Cohen  k  Cohen,  for  applicants ; 
Slark,  Edwards  &  Co.,  for  respondents. 

[Roported  hy  R.J.  A.  Morruoi,  Btq,, 
BarrUter-at'Law, 
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Douglas,  In  re ; 
DouQLAs  V.  Simpson. 


CluirUy — Gift  for  Repair  of  Church- 
yard —  Validity  —  Mortmain  —  Act  of 
Parliament — Implied  Repeal — Gifts  for 
Churches  Act,  1803  (43  Geo.  3.  c.  108), 
s.  1 — diorknain  and  Charitable  Usee  Act, 
1891  (64  <k  55  Via.  e.  73),  s.  7. 

The  gift  by  a  testatrix  of  <<  any  little 
money  left "  for  the  repair  of  a  churchyard 
is  a  valid  charitable  bequest  of  her  residue 
under  the  Mortmain  and  Charitable  Uses 
Aotf  1891,  and  is  not  limited  to  the  sum 
cfbOOL  by  virtue  of  the  Gifts  for  Churches 
Act,  1803. 

By  her  marriage  settlement  dated 
April  16,  1891,  Sjbilla  Lucy  Douglas 
had,  in  the  events  which  had  happened, 
a  general  power  of  appointment  by  will, 
subject  to  the  life  interest  of  her  husband, 
Eobert  Gordon  Douglas,  over  the  funds 
comprised  in  the  settlement. 

By  her  will  dated  August  3,  1898, 
8.  L.  Douglas  appointed  her  husband  to 
be  the  sole  executor  of  her  will,  and  gave 
and  bequeathed  to  him  for  his  life  the 
whole  of  her  moneys  and  effects.  The 
testatrix  then  gave  numerous  legacies 
amounting  to  about  5,770/.,  and  after 
making  certain  specific  bequests  she  gave 
the  residue  as  follows  :  ^'  Any  little  money 
left  for  Milstead  Churchyard." 

The  property  comprised  in  the  marriage 
settlement  amounted  to  8,386/.,  and  the 
free  personal  estate  of  the  testatrix  to 
1 ,046/.  The  residue  consequently  amounted 
to  3,662/.  The  testatrix  died  on  Octo- 
ber 19,  1902. 

An  originating  summons  was  taken  out 
by  Robert  Gordon  Douglas,  as  sole  exec  a  tor 
and  beneficiary  under  the  will,  to  have  it 
determined,  inter  alia — first,  whether  the 
will  operated  as  an  exercise  of  the  general 
power  of  appointment  reserved  to  the 
testatrix  by  her  settlement ;  and  secondly, 
whether  the  bequest  of  the  money  for 
Milstead  Churchyard  was  a  valid  chari- 
table bequest,  and,  if  so,  what  property 
passed  thereunder. 

C.  Church,  for  the  plaintiff.— There  is 
a  good  charitable  bequest,  at  any  rate  to 


the  extent  of  500/.,  under  the  provisions 
of  the  Gifts  for  Churches  Act,  1803. 
That  has  been  held  in  the  case  of 
Vaughan,  In  re;  Vaughan  v.  Thomas 
[1886].^  But  it  is  contended  that  the 
whole  of  the  bequest  is  valid,  so  fair  as  the 
object  is  concerned,  to  the  extent  of  the 
money  required  to  keep  up  the  church- 
yard. The  word  *'  money  "  includes  all 
her  personalty — Cadogan,  In  re;  Cadogan 
V.   Palagi   [isss],*    Champney   v.    Davy 

tl879],'   and    Mortmain   and   Charitable 
Jses  Act,  1891,  s.  7. 

«/.  Adams,  for  the  pecuniary  legatees 
under  the  will. 

MacStoinney,  for  the  next-of-kin. — ^The 
will  does  not  operate  as  an  appoint- 
ment of  the  trust  funds  under  the  settle- 
ment. The  residuary  bequest  to  the 
churchyard  is  bad,  as  exceeding  the  limit 
of  500/.  prescribed  by  the  Gifts  for 
Churches  Act,  1803.  That  Act  is  not 
impliedly  repealed  by  the  Mortmain  and 
Charitable  Uses  Act,  1891.  A  general 
Act  cannot  repeal  a  special  Act  unless 
the  latter  is  expressly  mentioned.  That 
was  the  effect  of  the  decision  in  Smitli,  In 
re;  Clements  v.  fTarc/ [iS87].* 

R,  J.  Parker,  for  the  Attorney-General, 
referred  to  Manser,  In  re;  Att.-Gen,  v. 
Lucas  [l904],^  as  shewing  that  a  gift  for 
the  repair  of  a  burial-ground  was  good. 

Kbkewich,  J. — The  first  thing  to  do 
is  to  ascertain  what  the  testatrix  intended 
according  to  the  language  which  she  has 
used  in  her  will.  Without  guessing  more 
than  I  am  obliged  to  do,  I  must  say  that 
she  never  really  intended  to  give  for  the 
repairing  or  improving  of  the  churchyard 
so  much  as  her  residuary  estate  appears 
now  to  consist  of.  Hhe  sstys  *'  any  little 
money."  It  was  not  her  intention  to 
leave  between  3,000/.  and  4,000/.  for  a 
purpose  which  would  have  been  well 
answered  by  a  small  proportion  of  that 
sum.  But  I  have  to  construe  as  well  as  I 
can  the  will  as  it  stands.  It  is  a  thoroughly 
inartistic  will,  and  contains  a  gift  in  the 
first  instance  of  the  whole  of  her  money 

(1)  83  Ch.  D.  187. 

(2)  53  L.  J.  Ch.  207;  26  Oh.  D.  154. 
(8)  48  L.  J.  Ch.  268  ;  11  Ch.  D.  949. 
(4)  66  L.  J.  Ch.  726;  36  Cb.  D.  589. 
(6)  ATiUy  p.  95 ;  [1905]  1  Cb.  68. 
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and  effects  to  Bobert  Gordon  Doaglas  for 
his  life,  shewing  that  the  testatrix  had 
before  her  the  intention  of  disposing  of 
the  whole  of  the  property  which  she  had 
to  give ;  and  the  fact  that  she  afterwards 
proposed  to  give  legacies  indicates  that 
she  was  acting  under  the  same  idea  that 
she  was  disposing  of  all  her  property. 
She  gives  pecuniary  legacies,  certain 
specific  legacies,  and  then  she  uses  these 
words :  "  any  little  money  left  "  is  for  the 
repair  of  Milstead  Churchyard.  To  my 
mind,  I  think  it  id  a  practical  way  of 
putting  it  to  say  that  the  question  is,  If 
she  did  not  mean  to  dispose  of  the  residue 
of  her  personal  estate,  what  did  she  intend 
to  dispose  of?  That  question  mudt  be 
answered  if  you  are  to  come  to  a  right 
conclusion  upon  this  will.  It  is  for  those 
who  say  that  she  did  not  dispose  of  the 
whole  residue  to  make  out  what  she  did 
not  dispose  of.  That  is  enough  to 
compel  me  to  come  to  the  conclusion 
that  this  is  a  true  residuary  gift.  That 
is  not  interfered  with  by  the  fact  that  it 
is  followed  by  specific  gifts,  and  there  is 
one  specific  gift  which  is  pecuniary. 

That  being  so,  the  real  question,  on 
which  the  assistance  of  counsel  for  the 
Attorney-General  has  been  afforded  to- 
day, is  whether  it  is  a  good  gift,  and  how 
effect  is  to  be  given  to  it.  The  argument, 
which  is  well  worth  attention,  is  this :  Be- 
fore the  Gifts  for  Churches  Act,  1803,  you 
could  not  have  given  money  in  this  way  at 
all — it  would  be  bad  as  a  gift  in  perpetuity. 
Then  that  Act  enables  personal  estate  to 
be  given  for  such  purposes  to  the  extent 
of  500/. ;  and  if  the  gift  rested  entirely  on 
that  Act,  then  the  rest  of  the  estate,  less 
the  500/.,  would  be  undisposed  of.  It  is 
not  denied  that  the  gift  is  good  to  the 
extent  of  500/.  The  question  is  as  to  the 
balance  above  that  sum.  The  restriction 
in  the  Act  of  1803  is  to  prevent  any  one 
person  making  several  gifts  of  500/.  That 
is  the  only  real  meaning  to  be  attached 
to  it. 

Counsel  for  the  next-of-kin  says  that 
the  Act  of  1891,  which  is  an  enabling 
statute,  cannot  be  read  as  repealing  the 
Gifts  for  Churches  Act,  1803,  which  it  does 
not  expressly  mention  ;  and  he  refers  to 
the  case  of  Smith's  EstcUe,  In  re  ;  Clements 
'  V.  Ward^^  where  it  was  held  that  this 


very  statute  of  1803  was  not  impliedly 
repealed  by  the  provisions  of  the  Married 
Women's  Property  Act,  1882.  I  think 
there  is  a  complete  answer  to  that,  and 
the  case  before  Mr.  Justice  Stirling  has 
no  application  to  the  present.  It  has 
been  pointed  out  that  the  Act  of  1891 
abolishes  the  distinction  between  pure 
and  impure  personalty,  and  expressly 
enacts  in  section  7  that  any  personal 
estate  by  will  directed  to  be  laid  out  in 
the  purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses  shall  be  held  to  or 
for  the  benefit  of  the  charitable  uses  as 
though  there  had  been  no  such  direction 
to  lay  it  out  in  the  purchase  of  land. 
Treating  this  as  money  in  mortmain, 
you  have  the  express  direction  that  the 
pure  personal  estate  or  the  impure  may 
be  devoted  to  charitable  uses ;  and  the  in- 
tention of  the  Legislature  was  that  this 
should  be  done.  But  in  the  case  before 
Mr.  Justice  Stirling  the  learned  Judge 
was  dealing  with  an  Act  enabling  certain 
things  to  be  done  which  without  that 
Act  could  not  be  done,  and  the  learned 
Judge  held  that  the  provisions  of  this 
Act  of  1803  were  not  affected  by  the 
Married  Women's  Property  Act,  1882. 
But  here  we  are  dealing  with  an  Act 
which  purports  to  be  an  Act  to  amend 
certain  Acts  which  were  passed  before  on 
the  same  subject,  and  it  must  be  assumed 
that  the  Legislature  was  aware  of  those 
Acts,  and  intended  to  lay  down  an  en- 
tirely new  code  upon  the  subject.  There- 
fore, upon  that  ground  I  am  not  guided 
by  the  decision  of  Mr.  Justice  Stirling, 
and  am  of  opinion  that  this  is  a  good  gift. 
Being  good,  it  is  unfortunate  that,  as  the 
amount  is  more  than  would  be  required 
for  the  purpose  specified,  I  must  consider 
this  as  a  subject  for  an  application  for  a 
scheme  on  the  death  of  the  present  tenant 
for  life. 


Solicitors — Church,  Adams  &  Prior,  for  the 
plaint  ififs  ;  Soames.  Edwards  8c  Jones  and 
Solicitor  to  the  Treasary,  for  the  defen- 
dants. 

{^Reported  hy  G.  Macan,  Htq., 
Barriiter'at  -Law, 
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Trtistee  —  R&munanUion  Received  by 
Trustees  as  Directors  of  a  Campwny — 
Capitat  or  Income — Tenamt  for  Life  and 
Memaindemun. 

Where  trustees  hold  shares  belonging  to 
the  trust,  and  they  are  appointed  directors 
of  the  company  in  respect  of  such  holding^ 
and  there  is  no  provision  in  the  vAU 
enabling  them  to  retain  their  remunenUion 
as  such  directors  for  their  own  beneJU,  they 
must  account  for  such  remunercUion  to  the 
trust,  and  the  remuneration  is  to  be  treated 
as  capital  and  will  go  to  the  remaindermen 
as  an  accretion  to  their  shares. 

Noble  V.  Cass  (2  Sim.  343)  distinguished. 

Acyoumed  summons. 

Testator,  who  at  the  time  of  his  death 
was  entitled  to  a  large  number  of  shares 
in  a  limited  company,  bequeathed  them 
to  trustees  upon  trust  for  certain  persons 
for  life,  with  remainders  over.  The  shares, 
on  the  death  of  the  testator,  were  trans- 
ferred into  the  names  of  the  trustees  of 
the  will,  by  virtue  of  which  holding  they 
became  directors  of  the  company,  and,  as 
such  directors,  became  entitled  to  and 
received  remuneration.  There  was  no 
provision  in  the  will  enabling  the  trustees 
to  retain  the  remuneration  fbr  their  own 
benefit.  The  remuneration  was  paid  out 
of  the  profits  of  the  company. 

When  the  summons  first  came  on  for 
hearing,  the  Court  declared  that  the 
trustees  were  not  entitled  to  retain  the 
remuneration  for  their  own  benefit.  The 
summons  now  came  on  a  second  time  to 
determine  whether  the  remuneration  to 
be  accounted  for  by  the  trustees  was 
to  go  to  the  tenant  for  life  as  income,  or 
to  the  remaindermen  as  capital. 

P.  0.  Lawrence,  Z.C.,  and  H.  T.  Methold, 
for  the  trustees. 

T.  T.  Methold,  for  the  infimt  remainder- 
men.— These  moneys  are  not  casual  profits 
which  go  to  the  tenant  for  life — Gover  on 
Capital  amd  Income,  pp.  4,  6,  and  Noble  v. 
Cass  [l82S].^  If  the  action  in  the  latter 
case  had  been  brought  by  the  tenant  in 
fee  the  damages  would  have  been  capital. 
(I)  2  Sim.  343. 


The  remuneration  is  not  a  casual  profit 
like  fines  and  heriots,  which  go  to  the 
tenant  for  life— (7oti7%  {Earl)  v.  WeUesley 

[1866].* 

Stewart-Smith,  K.C,  and  Johnston 
Edwards,  for  the  tenant  for  life. — It  is  not 
unimportant  to  see  from  what  source  this 
money  comes.  It  comes  out  of  the  com- 
pany's income,  and  leaves  the  company  as 
income.  There  is  nothing  to  alter  its 
character,  and  it  therefore  goes  to  the 
tenant  for  life  as  the  person  entitled  to 
the  income  of  the  shares.  Noble  v.  Cass  ^ 
is  really  in  favoui*  of  the  tenant  for  life, 
and  the  case  of  Bouch  v.  Sproule  [1887]  ^ 
shews  that  the  action  of  the  company 
determines  what  is  capital  and  what  is 
income.  What  the  company  says  is 
income  is  income,  and  what  the  company 
says  is  capital  is  capital. 

-Kekewich,  J. — The  short  point  in  this 
case  is  a  new  one.  The  trustees  hold  a 
large  number  of  shares  belonging  to  the 
trust  estate,  which  qualify  them  to  become 
directors  of  >  the  company.  They  were 
duly  appointed  directors,  and,  as  such 
directors,  have  received  certain  sums  of 
money  as  remuneration  for  their  services. 
It  is  clear  that  as  regards  these  moneys 
they  are  accountable  to  the  trust  estate, 
there  being  no  provision  in  the  wOl  which 
enables  them  to  retain  the  money  for  their 
own  use  and  benefit. 

The  question  then  urises  whether  they 
are  to  account  for  such  moneys  as  capital 
or  as  income.  Prima  facie,  all  money 
received  by  trustees  is  capital,  unless  it 
can  be  shewn  that  it  is  paid  out  of 
income.  In  the  case  of  a  settled  manor 
the  fines  and  heriots  go  to  the  tenant  for 
life  as  casual  profits,  because,  though  they 
are  irregular  and  uncertain  payments, 
they  are  still  profits.  How  can  it  be  said 
that  these  directors'  fees  are  rents  and 
profits  or  income?  They  were  paid  to 
the  trustees  for  their  services  as  directors, 
and  might  have  been  paid  in  a  lump  sum. 
The  character  of  the  moneys  therefore  is 
remuneration  for  services  rendered.  The 
principle  governing  these  cases  is  illus- 
trated by  Noble  v.  Cass,^  where  it  was 
held  that  a  tenant  for  life  was  entitled  to 

(2)  L.  R.  1  Eq.  666. 

(3)  66  L.  J.  Ch.  1087 ;  12  App.  Cas.  385. 
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damages  recovered  by  trustees  for  breach 
of  covenant ;  but  in  that  case  the  trustees 
were  only  trustees  of  the  life  estate,  and 
were  not  trustees  for  the  remaindermen, 
the  limitations  in  remainder  being  legal 
limitations.  In  the  present  case  there  is 
no  ground  for  saying  that  these  moneys 
are  income,  notwithstanding  that  they 
were  paid  yearly  or  half-yearly.  The 
remuneration  therefore  is  capital,  and 
goes  as  an  accretion  to  the  shares.  The 
costs  of  all  parties  as  between  solicitor  and 
client  will  come  out  of  the  fund  so  ac- 
counted for. 

Solicitors— Byfield  k  Son,  for  trustees  and 
remaindermen ;  H.  A.  Graham  k  Wigley,  for 
tenant  for  life. 

IJRaporUd  hy  8.  E.  WiUiaiM,  Esq., 


^"^^J-  |sm)Don  v.  Noeth- 

Contract  -  Rescisaian  —  Afisrepreaenta- 
Hon  —  Absence  of  Fraud  —  Election — 
Delay. 

A  completed  contract  for  the  sale  of  the 
shares  in  and  btuiness  oj  a  company  vnU 
not^  in  the  absence  of  fraud,  be  set  aside  on 
the  ground  of  miarepresentiUion. 

The  plaintiff  corttraeted  to  buy  all  the 
shares  in  a  trading  company  on  certain 
statements  as  to  the  trading  profits  and 
losses.  Three  months  after  taking  over  the 
busiriees  he  commenced  an  action  to  set 
tuide  the  contract,  alleging  misrepresenta- 
tion by  concealment^  but  not  alleging  fraud, 
and  daiming  rescission  of  the  contra^st  and 
an  injunction: — Held,  that  such  a  con- 
tract wets  not  one  which,  in  the  absence  of 
fraud,  the  Court  would  set  aside  either  in 
equity  or  at  law;  and  that,  even  if  it 
were,  the  plaintiff  had  delayed  in  repu- 
diating it,  cmd  had  not  proved  either  con- 
eealment  or  misrepresentation  or  that  he 
had  been  iruiueed  by  misrepresentcUion, 

Wilde  V.  Gibson  (1  H.L.  C.  605,  632), 
Brownlie  v.  Oampbell  (5  App.  Gas.  925), 
and  Kennedy  v.  Panama,  New  Zealand, 


and  Australian  Bojral  Mail  Go.  (36  L.  J. 
Q.B.  260 ;  L.  B.  2  Q.B.  580)  applied. 

Witness  action. 

The  plaintiff  Henry  Seddon  was  a 
salt  merchant  and  manufacturer,  cariying 
on  business  at  Middlewich,  in  Gheshire, 
and  in  London,  and  he  claimed  a  declara- 
tion that  a  contract  for  the  purchase  by 
him  of  the  shares  of  the  London  Salt  Go., 
Lim.,  which  was  joined  as  co-plaintiff,  was 
not  binding  on  him  and  ought  to  be 
rescinded,  and  that  he  was  entitled  to  be 
repaid  the  sums  paid  by  him  for  the  said 
shares  or  to  be  paid  compensation  for  the 
loss  he  had  suffered  by  acquiring  the  said 
shares.  He  also  claimed  an  injunction 
against  the  defendants  to  restrain  them 
from  selling  their  salt  in  the  London 
market  to  persons  who  were  customers  of 
the  London  Salt  Go.  prior  to  the  date  of 
his  contract,  which  contained  a  covenant 
by  him  to  take  all  the  coarse  salt  he 
required  from  them. 

The  London  Salt  Go.  was  formed  on 
February  11,  1903,  to  carry  on  a  salt- 
selling  business  previously  belonging  to 
a  firm  which  became  bankrupt  in  1902, 
when  the  trustee  in  bankruptcy  sold 
it  for  3,250^.  to  one  Watson,  who  in 
November,  1902,  sold  it  to  the  company, 
which  started  with  a  capital  of  5,000  shares 
of  II.  each.  The  company  traded  in 
London,  and  part  of  its  business  was  to 
sell  in  the  London  market  salt  consigned 
to  it  by  the  defendants,  the  North-Eastem 
Salt  Go.,  the  Gleveland  Salt  Go.,  the  Tees 
Salt  Go.,  Sir  Ghristopher  Fumess,  and  the 
owners  of  the  Middlesbrough  Estate,  and 
another  firm  called  the  Salt  Union,  Lim. 
The  whole  of  the  shares  in  the  North- 
Eastern  Salt  Go.  were  held  by  the  other 
firms,  and  the  whole  of  the  shares  in  the 
London  Salt  Go.  were,  at  the  time  of  the 
plaintiff's  purchase,  held  by  or  under  the 
control  of  all  the  defendant  firms  (except 
the  Salt  Union,  Lim.)  and  of  the  defen- 
dant George  Hewett,  who  was  its  manag- 
ing director  and  held  1,680  of  its  shares. 

The  defendants  carried  on  the  business 
at  a  net  loss  until  September  30,  1903, 
when  the  plaintiff  came  into  contact  with 
the  defendant  Hewett,  who  proposed  to 
sell  his  interest  for  the  par  face  value 
— namely,  17 s.  ^d, — of  the  shares,  with  a 
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bonus  of  200/.  The  negotiations  were 
also  conducted  by  one  Storr  on  behalf 
of  the  other  defendants  (excepting  the 
Salt  Union,  Lim.,  who  were  joined  as 
defendants  because  they  were  shareholders 
in  the  North -Eastern  Salt  Co.,  and  were 
trading  in  competition  in  London).  Storr 
was  a  director  of  the  Cleveland  Salt  Co. 
and  of  the  North- Eastern  Sdilt  Co.,  and 
also  chairman  of  the  London  Salt  Co. 

The  plaintiff  alleged  that  during  the 
course  of  the  negotiations  the  defendant 
Hewett  represented  to  him,  when  Storr 
was  present,  but  silent,  that  up  to  Sep- 
tember 30,  1903,  the  London  Salt  Co.  had 
made  a  net  trading  loss  not  exceeding 
200Z.  or  at  the  outside  250Z.,  and  that  on 
the  Ceiith  of  such  representation  he  ulti- 
mately purchased  the  whole  of  the  shares 
at  the  price  of  4,575/.  In  a  letter  dated 
October  8,  1903,  and  addressed  by  the 
plaintiff  to  Storr  and  accepted  by  him,  the 
plaintiff  undertook  in  consideration  of 
the  sale  to  take  from  the  North-Eastem 
Salt  Co.  all  the  coarse  or  common  salt 
required  by  the  London  Salt  Co.  for  a 
period  of  seven  years ;  and  it  was  agreed 
that  in  the  event  of  the  North-Eastern 
Salt  Co.'  ceasing  to  exist,  the  guarantee 
was  to  be  a  continuing  one  to  the  defen- 
dants, the  Tees  Salt  Co.,  the  Cleveland 
Salt  Co.,  the  Middlesbrough  Owners, 
Lim.,  and  Sir  Christopher  Furness. 

On  October  9,  1903,  he  took  over  the 
undertaking  of  the  company  and  com- 
menced to  carry  it  on ;  he  at  once  ascer- 
tained from  the  books,  which  were  put 
under  his  control,  that  the  losses  must  be 
larger  than  250Z.,  and  on  October  12  he 
wrote  to  Storr  as  follows :  ''I  have  spent 
some  little  time  in  endeavouring  to  ascer- 
tain the  position,  and  must  say  that, 
whilst  £  was  prepared  for  something  pretty 
startling,   the   position  disclosed  by  the 

books    exceeds    all    anticipation 

Mr.  Hewett  in  your  presence  said  he 
estimated,  at  the  outside,  250Z.  As  a 
matter  of  fact,  the  period  ending  Sep- 
tember 30  will  more  probably  show  a  loas 
of  anything  between  one  and  two  thou- 
sand." It  was  further  proved  that  on 
October  9  the  plaintiff  had  said  to  the  de- 
fendant Hewett,  "  I  know  I  am  buying 
a  pig  in  a  poke.''  An  audit  of  the  com- 
pany's affairs  was  meanwhile  being  pre- 


pared by  Messrs.  W.  B.  Peat  k  Co.,  who 
had  acted  as  auditors  in  the  defendants' 
time,  and  their  audited  balance-sheet  and 
profit  and  loss  account  made  up  to  Sep- 
tember 30,  1903,  was  sent  in  on  De- 
cember 18,  1903,  when  it  appeared  that» 
excluding  certain  legal  expenses,  the  in- 
terest on  the  purchase  price  and  the  audit 
fee,  a  loss  of  over  900^.  was  shewn.  The 
plaintiff  also  became  aware  of  considerable 
debts  due  from  the  company,  including 
1,000/.  due  to  the  North-Eastem  Salt  Co., 
and  he  alleged  that  it  was  to  meet  these 
claims  that  he  made  and  paid  a  call  of 
the  remaining  2«.  6(£.  due  on  each  of  his 
shares. 

The  plaintiff  continued  to  carry  on  the 
business  at  a  net  profit,  and  then  on 
January  20, 1904,  issued  a  writ  claiming 
the  declaration  and  injunction  above 
referred  to. 

Gore-Browne^  K,C,j  and  Muir  Mae- 
kenzU^  for  the  plaintiffs. — ^We  are  entitled 
to  rescission  and  to  have  the  purchase 
moneys  repaid,  together  with  2s.  M,  on 
each  share,  on  the  ground  of  misrepre- 
sentation in  not  disclosing  facts  relating 
to  the  purchase  of  the  bankrupt  stock, 
the  disclosure  of  which  would  qualify  the 
statement  as  to  losses  that  was  in  fistct 
made.  No  fraud  is  alleged ;  but  a  mis- 
representation of  this  kind,  even  if  totally 
innocent,  entitles  the  plaintiffs  to  relief. 
In  this  case  there  can  be  a  reitUutio  ad 
integrum.  With  regard  to  the  injunction, 
the  defendants  avowedly  sold  the  whole 
of  the  shares  in  the  company  to  the  plain- 
tiff with  the  expressed  intention  that 
he  should  have  the  goodwill,  and  they 
are  not  entitled  to  deal  with  the  customers 
of  that  goodwill  in  competition  with  the 
company.  If  unable  to  grant  rescission, 
the  Court  should  grant  the  injunction. 

Younger,  K.G.  lA,  M.  Taibot  with 
him),  for  the  North-Eastern  Salt  Co. — 
There  is  no  case  against  us,  for  we  made 
no  representation  at  all. 

Montague  Lush,  K,C.,  and  Sargant,  for 
the  Cleveland  Salt  Co.,  the  Tees  Salt  Co., 
Sir  Christopher  Furness,  and  the  Owners 
of  the  Middlesbrough  Estate,  Lim. — 
No  prima  facie  case  is  made  by  the 
plaintiff,  who  had  full  notice  that  Storr 
was  only  acting  for  the  companies,  and 
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not  for  Sir  Ohristopher  Farness ;  and  as 
against  the  companies  there  is  no  case  in 
which  it  has  been  held  that  an  innocent 
misrepresentation  may  consist  of  saying 
nothing.  Silence  cannot,  in  the  absence 
of  fraud,  give  rise  to  any  action  for  re- 
scission, because  the  basis  of  an  innocent 
misrepresentation  is  that  you  say  some- 
^ing  which  you  honestly  believe  to  be 
true.  Fraud  was  imputed  in  Brownlie  v. 
Campbell  [i88o] ' ;  see  also  Smith  v.  Hughea 

[Joyce,  J.  —  In    WaUera    v.   Morgan 

[l86l]  3  Lord  Campbell  says  that  a  nod, 

^  wiDk,  a  shake  of  the  head,  or  a  smile 

^y  do.] 

A  smile  calculated  to  create  an  innocent 

misrepresentation  is  rather  dangerous,  but 

S"®  ^  Doiio  here, 
^e^^^urther,  the  plaintiff  here  elected  at 
f|^^  to  keep  the  shares  and  sue  for  com- 
/^^^^tion ;   such  election  is  final — Scarf 
^^  ^^^dine  [1882],*  where  Lprd  Blackburn 
J^'^^^  to   the  judgment   in    Clough  v. 
V/yYl<2on    and    NoHk  -  Western    Railway 
^^»7l].*      Moreover,    he    cannot   rescind 
after  actual  conveyance.     The  Court  may 
relieve  a  plaintiff  who  proves  misrepre- 
sentation from  further  compliance  with  his 
contract  when  something  still  remains  to 
be  done,  but  the  contract  must  not  be 
concluded.     In  this  case  the  contract  was 
as  much  executed  as  a  conveyance  of  land ; 
it  had  no  executory  character.     Lastly, 
there  is  no  evidence  on  which  a  jury  could 
find  tliat  the  alleged  misrepresentations 
were  incorrect ;  the  evidence  is  that  the 
plaintiff   knew  of   the    weekly    balance 
sheets,  even  if  he  had  not  seen  them,  and 
was  aware  of  their  crucial  character. 

W,  F,  Hamilton,  K.C,  and  T,  A.Nash, 
for  the  defendant  Hewett.— The  plaintiff 
waited  fourteen  weeks  after  learning  the 
true  losses  before  commencing  proceed- 
ings; he  should  have  repudiated  the  con- 
tract at  once — Sharply  v.  Louth  and 
^(M  Coast  Railway  [l876].®  As  to  the 
effect  of  innocent  misrepresentation, 
where  the  contract  is  concluded,  the  rule 

(1)  5  App.  Cas.  925,  937. 

(2)  L.  R.  6  Q.B.  697. 

(3)  3  De  G.  F.  k  J.  718,  724. 

(4)  61  L.  J.  Q.B.  612 ;  7  App.  Cas.  345. 
(6)  41  L.  J.  Ex.  17 ;  L.  R.  7  Ex.  26. 
(6)  46  L.  J.  Ch.  259 ;  2  Oh.  D.  663. 

Vol.  74.— Chang. 


laid  down  by  Lord  Selborne  in  Brownlia 
V.  Campbell  *  was  applied  by  Cotton,  L.  J., 
in  Soper  v.  Arnold  [i887].^  Nor  can 
rescission  be  obtained  where  the  parties 
cannot  be  substantially  restored  to  their 
original  position,  and  here  this  defendant 
cannot  be  restored  to  his  position  of 
managing  director. 

Gore-Brovme,  K.C.,  in  reply. — The  law 
as  to  approbation  and  repudiation  of  a 
contract  has  been  totally  altered  by  the 
decision  of  the  House  of  Lords  in  Mutual 
Reserve  Life  Insurar^ce  Co,  v.  Foster 
[l904],*  which  shears  that,  though  a  man 
may  go  on  paying  under  a  contract  for 
years,  that  does  not  of  itself  prevent  him 
from  obtaining  rescission.  Again,  no 
caso  shews  that  a  chattel  or  a  chose  in 
action,  once  conveyed,  cannot  be  trans- 
ferred back,  and  there  can  be  a  direction 
to  re-convey,  although  the  contract  is 
wholly  executed,  as  in  the  case  of  a  grant 
of  an  annuity — Att.-Gen.  v.  Ray  [l874]  ^ — 
and  although  the  business  handed  back 
may  be  worthless — Adam  v.  Newhigging 

[1888]  ^® ;  see  also  Rawlins  v.  Wi^ham 
1858].^*  The  doctrine  oi  caveat  emptor^ 
which  applies  to  cases  on  a  conveyance 
where  the  time  elapsing  before  completion 
permits  an  opportunity  for  detecting  a 
misdescription,  does  not  apply  to  a  case 
of  a  sale  of  shares — see  the  d^^sta  of 
Lindley,  L.J.,  in  Lagunas  Nitrate  Co.  v. 
Lagunas  Nitrate  Syndicate  [1899].*^  j^ 
between  himself  and  the  company  the 
plaintiff  had  no  claim,  and  was  obliged  to 
carry  on  the  business.  As  to  the  mis- 
representation, what  was  actually  said 
might  have  been  materially  true,  but  it 
omitted  something  the  omission  of  which 
gave  an  untrue  significance  to  what  was 
8aid — that  is,  suppressio  veri  within  the 
meaning  of  Oakes  v.  Turquand  [l867].^* 

Joyce,  J. — The  litigation  in  this  case 
arises  out  of  an  arrangement  for  the 
acquisition  by  the  plaintiff,  Mr.  Seddon, 
of  the  property  of  the  London  Salt  Co., 
by  the  purchase  of  the  shares   of  that 

(7)  57  L.  J.  Ch.  145  ;  37  Ch.  D.  96. 

(8)  20  Times  L.  R.  715. 

(9)  43  L.  J.  Ch.  478  ;  L.  R.  9  Ch.  397. 

(10)  57  L.  J.  Ch.  1066 ;  13  App.  Cas.  308. 

(11)  3DeQ.  &  J.  304. 

(12)  68  L.  J.  Ch.  699 ;  [1899]  2  Ch.  392, 

(13)  36  L.  J.  Ch.  949;  L.  R.  2  H.L.  326. 
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company  from  the  persons  who  really 
owned  those  shares.  The  claim  made  by 
the  statement  of  claim  is  of  a  twofold 
nature.  In  the  first  place  it  asks  for  a 
rescission  of  the  arrangement  and  for 
restitution  on  the  ground  of  misrepre- 
sentation. The  second  part  of  the  claim 
put  forward  is  for  an  injunction  to  re- 
strain the  defendants  from  selling  on 
the  London  market,  to  persons  who 
were  customers  of  the  London  Salt  Co. 
prior  to  the  date  of  the  said  arrange- 
ment,  salt  made  or  consigned  by  the  salt 
manufacturing  concerns. 

On  the  latter  part  of  the  case — the 
second  part  of  the  case — it  is  a  little 
difficult  to  say  on  what  theory  it  is 
founded;  but  certainly  no  evidence  has 
been  adduced  before  me  in  support  of 
the  theory  upon  which  that  claim  is 
founded,  and  in  point  of  fact  there  is  no 
evidence  at  all  upon  the  second  pso't  of 
the  claim  made,  and  I  need  not  say  any- 
thing more  about  it. 

As  to  the  misrepresentation,  a  claim  is 
founded  upon  an  alleged  misrepresentation, 
and  it  appears  to  me,  as  it  has  done  all 
through,  that  the  plaintiff^s  way  of  sue-  , 
eeeding  in  his  claim  is  beset  with  diifi- 
culties.  In  the  first  place,  there  is  no 
allegation  of  fraud,  and,  in  point  of  fact, 
the  imputation  of  fraud  upon  the  defend- 
ants has  been  expressly  disclaimed,  and 
properly  so.  It  is  a  claim  to  rescind  or 
set  aside,  for  an  innocent  misrepresenta- 
tion, a  contract  for  the  sale  of  property, 
not  executory,  but  executed,  and  under 
which  nothing  whatever  still  remains  to 
be  done.  Lord  Campbell  states  what  is 
the  rule  on  the  question  in  Wilder,  Gibson 
[l848],"  where  he  says  :  "  After  the  very 
attentive  and  anxious  consideration  which 
this  case  has  received,  I  have  come  to 
the  clear  conclusion  that  the  decree 
appealed  against  ought  to  be  reversed ; 
and  I  must  say  that  in  the  Court  below 
the  distinction  between  a  bill  for  carrying 
into  execution  an  executory  contract,  and 
a  bill  to  set  aside  a  conveyance  that  has 
been  executed,  has  not  been  very  dis- 
tinctly borne  in  mind.  With  regard  to 
the  first :  if  there  be,  in  any  way  what- 
ever, misrepresentation  or  concealment, 
which  is  material  to  the  purchaser,  a 
Court  of  equity  will  not  compel  him  to 
(14)  1  H  L.  C.  606,  632. 


complete  the  purchase;  but  where  the 
conveyance  has  been  executed,  I  appre- 
hend, my  Lords,  that  a  Court  of  equity 
will  set  aside  the  conveyance  only  on  the 
ground  of  actual  fraud."     Lord  Selborne, 
in  Brovmlie  v.  Camphell^  says,  after  ex- 
plaining the  circumstances  of  that  par- 
ticular case :  "  The  contract  is  ultimately 
entered  into  upon  those  terms.     Passing' 
from  the  stage    of   correspondence  and 
negotiation  to  the  stage  of  written  agree- 
ment, the  purchaser  takes  upon  himself 
the  risk  of  errors.     I  assume  them  to  be 
errors  unconnected  with   fraud    in    the 
particulars,   and  when    the    conveyance 
takes  place  it  is  not,  as  far  as  I  know,  in 
either  country  " — that  means  in  Scotland 
and  England — "the  principle  of  equity 
that  relief  should  afterwards  be  given 
against  that  conveyance,  unless  there  be 
a  case  of  fraud."     I  do  not  entertain  the 
slightest    doubt    about  that    being    the 
correct  statement  of   the   law.     It  has 
been  acted  upon,  I  think  I  may  say,  by 
Lord  Justice  Cotton  in  Soper  v.  ArrwIdJ 
The  rule  is  not  only  a  rule  of  equity,  but 
it  is  a  rule  of  law.  In  Kennedy  v.  Panamm, 
New  Zealand^  and  Axistralian  Royal  Mail 
Co.  [1867]  **  Lord  Blackburn  delivers  the 
j udgment  of  the  Court.     He  says :  "  There 
is,  however,  a  very  important  difference 
between  cases  where  a  contract  may  be 
rescinded  on  account  of  fraud,  and  those 
in   which  it  may  be  rescinded   on   the 
ground  that  there  is  a  difference  in  sub- 
stance between  the  thing  bargained  for 
and  that  obtained.     It  is  enough  to  shew 
that  there  was  a  fraudulent  representa- 
tion as  to  any  part  of  that  which  induced 
the  party  to  enter  into  the  contract  which 
he  seeks  to  rescind  ;  but  where  there  has 
been  an   innocent  misrepresentation    or 
misapprehension,  it  does  not  authorise  a 
rescission  unless  it  is  such  as  to  shew  that 
there  is  a  complete  difference  in  substance 
between  what  was  supposed  to  be  and 
what  was  taken,  so  as  to  constitute  a 
fiulure  of   consideration.     For  example, 
where  a  horse  is  bought  under  a  belief 
that  it  is  sound,  if  the  purchaser  was  in- 
duced to  buy  by  a  fraudulent  representation 
as  to  the  horse's  soundness,  the  contract 
may  be  rescinded.     If  it  was  induced  by 
an    honest    misrepresentation    as  to  its 
soundness,  though  it  may  be  clear  that 
(16)  36  L.  J.  Q.B.  260  J  L.  R-A^vB  580,  ^7. 
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both  vendor  and  purchaser  thought  that 
they  were  dealing  about  a  sound  horse 
and  were  in  error,  yet  the  purchaser  must 
pay  the  whole  price,  unless  there  was  a 
warranty ;  and  even  if  there  was  a  war- 
ranty, he  cannot  return  the  horse  and 
claim  back  the  whole  price,  unless  there 
was  a  condition  to  that  effect  in  the 
contract,"  and  of  course  there  can  be  no 
successful  claim  for  damages  for  misrepre- 
sentation unless  the  misrepresentation 
was  fraudulent. 

It  appeared  to  me  from  the  first  in  this 
case  that  the  absence  of  fraud  and  of  any 
allegation  of  fraud  is  a  fatal  objection  to 
the  action,  and  I  should  be  perfectly 
justified  in  dispoeing  of  it  on  this 
ground,  and  this  ground  alone,  and  saying 
no  more  about  the  facts  of  the  case ;  but 
I  will  add  just  a  few  words  about  the 
facts  as  they  have  been  gone  into  so  fully. 
If  the  plaintiff  be  right,  the  contract 
in  question,  of  course,  is  not  a  void  con- 
tract, but  a  voidable  contract,  and  it  was 
the  duty  of  the  plaintiff,  bearing  in  mind 
the  peculiar  nature  of  the  property,  to 
repudiate  the  contract  at  the  earliest 
possible  moment,  when  he  found  out  that 
any  misrepresentation  had  been  made, 
if,  in  £act,  any  misrepresentation  was 
made.  In  my  opinion,  the  plaintiff  did 
not  do  this,  but,  taking  possession,  he 
went  on  treating  the  property  as  his  own 
in  many  ways  for  many  months,  and  con- 
tinued to  do  so  long  after  the  time  when 
he  had  the  information  which  would  lead 
him,  and  ought  to  have  led  him,  at  once 
to  the  conclusion  that  he  had  been  mis- 
informed, if,  in  &ct,  he  had  been  mis- 
informed. It  is  quite  plain  to  my  mind 
that  the  correspondence  between  the 
plaintiff  and  Mr.  Storr  does  not  amount 
to  an  arrangement  that  the  plaintiff  is  to 
be  entitled  to  go  on  dealing  with  the 
property  as  his  ovirn  without  prejudice  to 
the  question  of  whether  he  is  to  be  entitled 
to  rescind  the  contract  and  repudiate  the 
property  or  not.  Really,  as  far  as  I 
can  see  and  understand,  there  never  has 
been  a  suggestion  about  repudiating  this 
contract  or  repudiating  the  property  and 
rescinding  the  contract  until,  I  believe, 
the  commencement  of  the  action.  In  the 
solicitor's  letter  which  precedes  the  com- 
mencement of  the  action,  there  is  not 


even  a  suggestion  of  repudiating  the 
property  and  rescinding,  if  I  recollect 
rightly,  but  all  that  he  says  is,  '^  I  am 
going  to  commence  an  action  and  claim 
against  you  compensation  in  damages." 

I  think  I  ought  to  add  also  that  upon 
the  whole  evidence  I  am  not  satisfied  that 
there  was  any  misrepresentation  that 
induced  the  plaintiff  to  enter  into  the 
contract.  I  very  much  doubt  whether 
there  was  any  misrepresentation  at  all. 
His  own  account  is  that,  in  answer  to  his 
question,  Mr.  Hewett  made  some  answer 
and  Mr.  Storr  said  nothing.  In  Walters 
V.  Morgan^  Lord  Campbell  said  that 
*'  a  nod,  or  a  wink,  or  a  shake  of  the  head, 
or  a  smile  "  may  do,  but,  as  far  as  I  know, 
it  has  never  been  held  that  silence 
amounted  to  misrepresentation.  Of 
course,  however,  there  may  be  peculiar 
circumstances.  But  Mr.  Storr  and  Mr. 
Hewett  were  both  called,  and  they  gave 
quite  a  different  account  of  the  matter 
to  that  given  by  the  plaintiff.  I 
think  there  is  no  reason  to  question  the 
veracity  either  of  Mr.  Storr  or  Mr. 
Hewett,  and  upon  the  whole,  comparing  all 
the  evidence,  that  practically  the  only  re- 
presentation that  was  made,  if  any,  was  in 
effect,  "  the  weekly  balance  sheets  do  not 
shew  a  loss  of  more  than  or  as  much  as 
250^.,"  and  that  was  a  statement  which, 
in  my  opinion,  was  not  untrue  or  sub- 
stantially inaccurate.  Further,  I  am  not 
satisfied  that  the  representation  made  had 
the  effect  of  causing  the  plaintiff  to  enter 
into  the  contract  now  sought  to  be  re- 
scinded. I  think  he  wanted  the  business, 
and  lifaat  he  intended  to  take  all  the  risk, 
whatever  it  was.  Under  these  circum- 
stances, of  course  that  portion  of  the 
action  founded  on  misrepresentation  fails 
as  well  as  the  other,  and  it  must  be  dis- 
missed with  the  usual  consequences. 

Solicitors — Grant,  Balcraig  &  Co,  agents  for 
Parker  &  Ayre,  Manchester,  for  plaintiff; 
Cramp,  Sprott  k  Co.,  agents  for  Archer, 
Parkin  &  Archer,  Stockton-on-Tees;  Field, 
Emery,  Roscoe  &  Medley,  agents  for  Batesons, 
Warr  &  Wimshnrst,  Liverpool;  and  J.  H. 
Hortin,  for  various  defendants. 

[Reported  hy  Warwick  JET.  Draper ^  F^q., 
BarrUteT'at-Zatv. 
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Jan.  11.     . 


Evans,  In  re. 


Solicitor — Employment  by  Local  Aviho- 
rity — Conveyancing  Btisineaa — Remunera- 
tion— Election — Bill  of  Coets — Taxation 
— Scale  Fes—General  Order  under  Solicitora* 
Remuneration  Act,  1881  (44  <fc  45  Vict. 
c.  44),  rule  6. 

A  solicitor  employed  by  a  school  board 
in  a  purchase  of  real  estate  duly  elected 
under  rule  6  of  the  Genial  Order  under 
the  Solicitors*  Remuneration  Act,  1881,  to 
charge  under  Schedule  II.  to  the  Order 
instead  of  taking  the  scale  charge  under 
Schedule  7.  The  board  assented  to  the 
election,  but  on  taxation  of  the  bill  for  the 
purposes  of  public  audit  the  Taxing  Master 
disallowed  all  the  items,  and  in  lieu  thereof 
allowed  only  the  scale  fee,  on  the  ground 
that  a  public  authority  dealing  with  public 
moneys  occupied  a  fiduciary  position  and 
was  not  entitled  to  employ  a  solicitor  for 
ordinary  conveyancing  %Dork  on  other  than 
usual  terms.  On  a  summons  for  a  review 
of  taxation, — Held,  that  there  was  no  jus- 
tification for  modifying  the  express  pro- 
visions of  rule  Q  so  as  to  except  from  their 
operation  local  authorities  or  other  public 
bodies,  and  that  the  bill  must  go  back  for 
taxation  on  the  basis  of  the  election. 

Adjourned  summons. 

In  1903  the  Llanywicke  School  Board 
agreed  to  huy  a  piece  of  land  as  a  site 
for  the  Goodrergraig  school  for  350^.,  and 
on  July  9  instructed  their  solicitor,  the 
present  applicant,  to  act  for  them  in  the 
purchase.  On  July  11,  the  applicant,  in 
exercise  of  his  right  of  election  under 
rule  6  of  the  General  Order  under  the 
Solicitors' Eemuneration  Act,  1881,^  and 
before  undertaking  any  of  the  business, 
notified  in  writing  to  the  board  that  his 

(1)  Rnle  6  of  the  General  Order  under  the 
Solicitors'  Remuneration  Act,  1881,  provides 
that:  "In  all  cases  to  which  the  scales  pre- 
scribed in  Schedule  I.  hereto  shall  applj,  a 
solicitor  may,  before  undertaking  any  business, 
by  writing  under  his  hand,  communicated  to 
the  client,  elect  that  his  remuneration  shall  be 
according  to  the  present  system  as  altered  by 
Schedule  II.  hereto;  but  if  no  such  election 
shall  be  made,  his  remuneration  shall  be 
according  to  the  scale  prescribed  by  this 
order." 


charges  in  the  matter  would  be  ''  accord- 
ing to  the  present  system  as  altered  by 
Schedule  II.  of  the  General  Order  made 
in  pursuance  of  the  Solicitors'  Remunera- 
tion Act,  1881."  This  election  by  the 
applicant  received  the  assent  of  the  school 
board  at  a  meeting  held  on  August  27. 
On  completion  of  the  purchase  the  appli- 
cant delivered  his  bill  of  costs,  amounting, 
with  disbursements,  to  the  sum  of  50/.  28. 
On  June  30,  1904,  an  order  of  course  was 
made  for  the  taxation  of  this  bill  upon 
the  petition  of  the  Education  Committee 
of  the  Glamorganshire  County  Council, 
who  in  the  interval  had  succeeded  the 
school  board  as  the  local  education  autho- 
rity. The  Taxing  Master  disallowed  all 
the  items  in  detail  contained  in  the  bill, 
and  in  lieu  thereof  allowed  a  scale  fee  of 
51.  5s.  on  the  amount  of  the  purchase- 
money,  and  a  sum  of  8/.  Ss.  for  disburse- 
ments. On  July  15,  1904,  the  applicant 
carried  in  objections  to  the  taxation  based 
on  the  ground  that  there  was  nothing 
unreasonable  or  improper  on  his  part  in 
making  his  election,  or  on  the  part  of  the 
school  board  in  assenting  thereto  and 
employing  him  on  those  terms.  On 
July  16,  1904,  the  clerk  to  the  Glamor- 
ganshire County  Council  wrote  to  their 
solicitors  saying  :  "  I  am  directed  by  the 
Finance  Sub- Committee  of  the  Education 
Committee  to  state  that  they  consider 
that  if  the  principle  of  taxation  of  Mr. 
Moses  Evans'  bill  is  objected  to  by  him, 
you  should  inform  the  Master  that  the 
County  Council  does  not  agree  with  his 
view  and  will  not  contest  any  appeal  to 
the  Court  by  the  solicitor,  and  therefore 
they  request  him  to  tax  the  bill  on  the 
basis  of  scale  2  so  that  they  may  be  in  a 
position  to  pay  it,  if  Mr.  Evans  gets  rid 
of  the  present  taxation.  It  appears  to 
them  that  the  School  Board  were  entitled 
to  employ  whatever  solicitor  they  thought 
proper,  and  that  the  option  is  with  that 
solicitor  to  state  in  what  scale  he  will 
accept  the  work." 

In  his  answers  to  the  present  applicant's 
objections  the  Taxing  Master  said  :  ''The 
objections  raise  a  question  of  principle  of 
some  importance  viz. — as  to  the  right  of 
a  public  body  such  as  the  Llanywicke 
School  Board  dealing  with  public  moneys 
to  employ  a  solicitor  for  ordinary  convey- 
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ancicg  work  on  other  than  usual  terms 
and  to  act  upon  an  '  election  '  by  the  soli- 
citor to  charge  under  Schedule  II.  to  the 
Solicitors'  Remuneration  Order  instead  of 
taking  the  scale  charge  under  Schedule  I. 
The  objections,  if  they  are  well  founded, 
seriously    affect    the    efficiency    of    the 
Supreme  Court  Taxing  Office  in  dealing 
with  a  class  of  cases  now  coming  in  with 
increasing  frequency  viz  : — the  taxation  of 
costs  of  solicitors  acting  for  Local  Autho- 
rities, and  go  a  long  way  towards  substitut- 
ing the  opinions  and  wishes  of  the  Local 
Authority  for  the  ordinary    process    of 
determining  such  question  on  taxation.'' 
The  Master  then  stated  the  facts,  and, 
setting  out  the  letter  of  the  clerk  of  the 
county  council,  continued  :    **  I    cannot 
accede  to  the  contention  that  the  School 
Board   could  employ  any  solicitor  they 
thought  fit  leaving  it  to  the  solicitor  to 
decide  on  what  scale  he  would  be  paid. 
I  think  on  the  contrary  that  the  Board 
as  custodians  of  public  funds  to  be  applied 
for  public  purposes  were  bound  to  avoid 
unusual  expense  and  to  employ  some  one 
else  if  the  solicitor  they  fisivoured  would 
not  work  on  ordinary  terms.  The  solicitor 
in  his  objections  says  that  a  School  Board 
cannot  properly  be  said  to  occupy  a  fidu- 
ciary position  and  this  I  presume  is  the 
view  of  the  School  Board  and  their  suc- 
cessors the  Education  Committee  of  the 
County    Council.      I  differ   from    them 
entirely.     This  taxation,  as   are    many 
similar  ones,  is  for  the  purpose  of  satisfy- 
ing the  Local  Government  Board  Auditor 
that  the  costs  are  proper  to  be  allowed. 
If  such  bodies  are  free  to  make  unusual 
terms  with  a   solicitor  or  other  person 
employed  by  them  for  analogous  purposes 
and  to  tie  the  Taxing  Masters'  hands  by 
their  decisions  on  these  subjects,  taxation 
in  such  cases  becomes  a  farce  and  the  audit 
misleading."    After  referring  to  the  cases 
of  Frank  James  tS;  Sana,  In  re  [l903],^ 
United    Kingdom    Land    and    Building 
Association^  In  re  [l888],^  and  Rackliam, 
In  re;    Carter  v.  Rackkam   [l889],*  the 
Master  continued :  "  I  should  not  recog- 
nise such  an  election  in  ordinary  trustees' 
charges  and  expenses,  but  it  is  in  practice 

(2)  88  L.  J.  N.C.  264 ;  [1903]  W.  N.  99. 

(3)  58  L.  J.  Ch.  132  j  40  Cb.  D.  471. 

(4)  34  Sol.  J.  97. 


not  attempted.  I  can  discover  nothing  in 
the  circumstances  of  this  case  to  make  it 
an  exception  " ;  and  in  conclusion  he  said  : 
^'I  think  the  School  Board  did  occupy  a 
fiduciary  position  and  could  not  rightly 
act  on  this  '  election,'  and  I  should  fsdl 
in  my  duty  if  I  took  the  easy  course  of 
allowing  these  charges  to  pass  the  Auditor 
upon  the  direction  of  the  Education  Com- 
mittee and  contrary  to  my  judgment.  I 
therefore  overrule  the  objections." 

The  solicitor  then  took  out  a  summons 
asking  that  his  objections  to  the  taxation 
might  be  allowed,  and  that  it  might  be 
referred  back  to  the  Taxing  Master  to 
vary  his  certificate  accordingly,  and  this 
summons  was  now  adjourned  into  Court. 

Owen  Thompsonj  for  the  applicant. — 
The  cases  relied  upon  by  the  Master 
do  not  support  the  view  which  he.  has 
taken.  Frank  James  <k  Sons,  In  re^  was 
a  case  where  an  arbitrator  claimed  a  com- 
mission, and  is  not  in  'pari  materia.  In 
United  Kingdom  Land  and  Building 
Association,  In  r«,'  there  was  a  com- 
pulsory winding-up  and  a  sale  under  the 
direction  of  the  Court,  and  Chitty,  J., 
held  that  in  the  circumstances  it  was  the 
duty  of  the  ofBcial  liquidator  to  obtain 
the  direction  of  the  Court  as  to  whether 
the  solicitor  should  be  employed  on  the 
more  expensive  footing.  Again  in  Rack- 
ham,  In  re;  Carter  v.  Rackham,^  the 
matter  was  also  pending  before  the  Court. 
That  was  a  case  of  a  sale  of  real  estate 
in  a  creditor's  administration  action,  and 
Chitty,  J.,  again  said  that  in  such  a  case 
the  solicitor  should  bring  the  matter  to 
the  attention  of  the  Judge  in  chambers. 
Neither  of  those  cases  is  any  authority 
for  what  the  Master  has  done  here. 
Further,  Metcalfe,  In  re;  Metcalfe  v. 
Blencowe  [l887],*  and  Love,  In  re;  Hill  v. 
Spurgeon  [1889 J,®  are  cases  in  which  an 
election  by  the  solicitor  acting  for  trustees 
was  assumed  to  be  good  ;  and  in  Bester  v. 
Hester  [1887]^  an  election  by  the  first 
mortgagees'  solicitor  bound  the  mort- 
gagor and  puisne  incumbrancers ;  and  in 
JStewart,  In  re  [l889],**  an  election,  notice 

(5)  67  L.  J.  Ch.  82. 

(6)  58  L.  J.  Ch.  272 ;  40  Ch.  D.  637. 
{!)  56  L.  J.  Ch.  247 ;  34  Ch.  D.  607. 
(8)  41  Ch.  D.  494. 
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of  which  had  heen  validly  given^  was  held 
good  against  a  muDicipal  corporation. 
That  authority  is  directly  in  point.  Denne 
Umd,  Secretary  of  State  for  War,  In  re 
[1884],^  shews  that  an  election  properly 
made  would  he  good  against  a  public 
department. 
The  county  council  did  not  appear. 

Farwell,  J.,  referred  to  rule  6  of  the 
General  Order  under  the  Solicitors'  Re- 
muneration Act,  1881,  and  continued: 
In  this  case  the  Taxing  Master  has 
come  to  the  conclusion,  in  some  way 
which  I  fail  to  understand,  that  this  rule 
must  be  qualified  by  adding  the  words, 
^*  except  in  the  case  of  a  school  board  or 
local  authority,  or  of  trustees  or  other 
persons  in  a  fiduciary  position."  I  do  not 
see  how  he  is  justified  in  coming  to  that 
conclusion,  or  why  words  containing  any 
such  exceptions  should  be  added  to  the 
express  provisions  of  the  rule  in  question. 
The  case  before  Mr.  Justice  Kay  of  Heeler 
V.  Hester  ^  has  a  considerable  bearing  on 
the  present  case.  That  was  a  case  of  a 
mortgagee,  and  the  decision  was  that 
where  notice  of  election  under  the  rule  had 
been  properly  given  by  a  solicitor  to  his 
client,  a  first  mortgagee,  it  is  binding  on 
a  puisne  mortgagee  and  also  on  the  mort- 
gagor. Mr.  Justice  Kay  says :  *'  Election 
is  a  matter  entirely  between  the  client — 
here  the  clients  are  the  first  mortgagees — 
and  his  solicitor.  An  election  only  puts 
the  solicitor  in  the  position  in  which  he 
was  before  the  scale  was  adopted;  and 
there  appears  to  me  to  be  no  hardship  in 
saying  that  if  the  election  is  properly 
made  as  between  the  solicitor  and  his  own 
client,  a  first  mortgagee,  it  would  be  binding 
as  between  the  solicitor  and  a  subsequent 
mortgagee.  In  my  opinion  it  would  be 
binding  both  as  against  the  mortgagor  and 
the  second  mortgagee."  In  the  face  of 
that,  I  cannot  understand  why  it  is  that 
the  Taxing  Master  has  so  adversely 
criticised  the  solicitor  for  making,  and  the 
local  authority  for  assenting  to,  this  elec- 
tion on  his  part.  It  often  happens  that 
in  small  matters  it  would  not  pay  the 
solicitor  to  do  the  work  for  the  scale  fee 
under  Schedule  I. — for  instance,  in  this 
very  case,  the  scale  fee  only  amounts  to 
(9)  1  Times  L.  R.  23. 


five  guineas — and  he  is  not  bound  to  do 
the  work  for  the  scale  prescribed  by  the 
Order,  but  is  free  to  exercise  the  option 
given  to  him  by  this  rule;  and,  on  the 
other  hand,  it  is  open  to  the  client  to 
assent  to  an  election  by  the  solicitor,  and 
although  he  does  so  assent  he  still  has  the 
securi^  that  the  Taxing  Master  on  taxa- 
tion will  see  what  charges  are  proper  to 
be  allowed  or  not.  Here,  however,  the 
Taxing  Master  says,  "  1  should  not 
recognise  such  an  election  in  ordinary 
trustees'  charges  and  expenses,  but  it  is 
in  practice  not  attempted  " ;  but  I  confess 
that  I  do  not  see  what  justification  he 
has  for  saying  so,  or  for  striking  out  the 
provisions  of  the  rule  in  cases  where 
the  clients  employing  the  solicitor  are 
trustees  or  local  authorities.  Hester  v. 
Hester'^  was  an  express  decision  with 
reference  to  the  case  of  a  mortgagee. 
In  Metcalfey  In  re,^  there  had  been  an 
administration  judgment  followed  by  a 
sale  of  real  estate ;  and  although  it  was 
held  that  the  notice  of  election  was  not 
given  to  the  trustees  in  time,  it  was  not 
suggested  that  the  solicitor  could  not 
elect  when  his  clients  were  trustees.  In 
the  case  of  Stewart,  In  re,^  a  local  autho- 
rity was  the  client,  and  no  objection  was 
taken  on  the  ground  that  the  client  was  a 
public  authority.  No  case  has  been  cited 
to  me  to  shew  why  there  should  be  any 
exception  to  the  rule  made  in  the  case  of 
local  authorities  or  other  public  bodies, 
and  I  wholly  £eu1  to  understand  why  any 
such  exception  should  be  made. 

The  Taxing  Master  relied  on  the  two 
cases  of  United  Kingdom  Land  and  Build- 
ing Association,  In  re,^  and  Rackham^  In 
re,^  but  both  those  cases  are  quite  distin- 
guishable from  the  present.  Where  there 
is  pending  before  the  Court  a  matter  in 
which  resort  can  be  had  to  the  Judge, 
it  may  well  be  that  the  liquidator,  or 
even  the  solicitor  himself,  ought  to  go 
to  the  Judge  and  obtain  his  sanction 
to  the  employment  of  the  solicitor  on 
these  terms.  The  case  of  Frank  James 
ds  Sons,  In  re,^  is  only  reported  in  the 
weekly  notes,  and,  so  far  as  I  can  see,  has 
reference  to  some  particular  item  in  the 
bill  of  costs  which  the  parties  wished  to  be 
paid  according  to  an  agreement  between 
them,  but  which  the  Judge  thought  ought 
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not  to  be  allowed,  and  has  nothing  to  do 
"with  rule  6. 

I  decide  this  case  upon  rule  6,  and  I  do 
not  see  why  the  Taxing  Master  should  not 
allow  8olicitc»:8  the  option  which  is  given 
to  them  by  that  rule,  or  why  he  should 
<^ticise  the  local  authority  for  assenting 
tio  the  exercise  of  that  option.  The  bill 
must  go  back  for  taxation  according  to  the 
election  made  by  the  solicitor. 

Solicitors — ^Neave  &  Bretberton,  for  applicant; 

IReported  by  R.  J,  A.  Morrison,  Est^., 
Barrigtcr-at'Larc, 


Whiting's 
Sbttlehent, 

In  re; 
"Whiting  v, 
De  Rutzen. 


[IN  THE  CHANCERY   DIVISION  AND 
IN  THE   COURT  OF  APPEAL.] 

Btbnb,  J. 

1904. 

Feb.  25. 

Wabrington,  J. 

May  16. 

J  AFGHAN  Williams,  L.J. 

^OAtElt,  L.J. 

^ozejjs-Hardy,  L.J. 

Nov.  28,  29. 

^o^^<iUion — Marriage  at  Any  Time  with- 
^^^^o^nsent— Forfeiture  of  Previous  Gift 
T'^'^^^lement — Condition  Subsequent — Gift 

>>^^^^* Validity  —  Practice — Summons — 

^^^J^^-f'^-uction  of  Settlement— Interests    of 
7V^  '^^    Children  —  Representation     by 

0  *5^^^««  —  Rules    of    Supreme     Courts 
'-^^s^     XVI,  rule  32  (a). 

tf^,^ _^onc?i<f<w  subsequent  in  a  will  or  deed 

^  ^^"^^^  Vie  forfeiture  of  a  previous  gift  in 
i)^  ^^^^^nt  of  a  marriage  at  any  time  urith- 
toi^^^^^"»w«%^  is  a  valid  condition  if  coupled 
gif^  ^  ^*  gift  over,  and,  where  the  original 
/or  3"^  ^  way  of  settlement  on  the  donee 
def^  "^^«  vnth  remainder  to  her  children, 
09  «^^*^  ^  interest  of  the  children  as  well 

j^^^^^^  of  the  tenant  for  life, 
23f^-^^'^iiwood  V.  Bulkeley  (Lord)  (10  Ves. 
fol^^     ^"^  ^^^y^  ^'  Branton  (3  Mer.  108) 

^^      ^*'  a  summxms  raising  such  a  question 

4f^jm^^^  construction   of  a  settlement    the 

\e-w\^^^^f  ^  settlement  sufficiently  repre- 

^he  interests  of  children  otherwise  un- 


represented, whether  in  existence  or  not, 
who  may  be  entitled  under  the  tru^  of  the 
settlement,  , 

Appeal  against  a  decision  of  War- 
rington, J. 

By  a  voluntary  settlement  dated  Janu- 
ary  22,  1886,  and  by  certain  8iibsequen|> 
deeds-poll  dated  respectively  March  29, 
1887,  May  22,  1891,  and  December  27, 
1893,  executed  by  the  settlor  in  exercise 
of  powers  of  revocation  contained  in  the 
original  settlement  and  also  in  the  first 
and  second  of  the  deeds-poll,  Henry 
Whiting  declared  tbat  scheduled  securi- 
ties of  about  the  value  of  30,000/.,  which 
had  been  transferred  into  the  names  of 
trustees,  should  be  held  by  them  upon  the 
trusts  hereinafter  mentioned. 

By  clause  4  of  the  original  settlement 
as  altered  by  the  subsequent  deeds-poll, 
after  a  proviso  for  varying  investments, 
it  was  declared  that  the  trustees  should 
stand  possessed  of  the  scheduled  and 
varied  investments  (thereinafter  referred 
to  as  the  trust  fund)  upon  trust  to  pay 
the  income  thereof  unto  H.  Whiting  for 
his  life,  and  after  his  death  should  stand 
possessed  of  the  trust  fund  and  the  income 
thereof  *'  upon  trust  that  the  trustees  shall 
(but  subject  to  the  proviso  as  to  marriage 
hereinafter  contained)  during  so  much 
of  the  life  of  Juliette  Elizabeth  Mary 
Whiting  the  daughter  of  the  said  Henry 
Whiting  and  hereinafter  called  *  Juliette 
Whiting'  as  shall  elapse  afcer  she  shall 
have  attained  the  age  of  26  years  or  been 
married  under  that  age  with  such  consent 
as  hereinafter  required,  pay  the  said, 
income  unto  the  said  Juliette  Whiting 
for  her  sole  and  separate  use  without 
power  of  anticipation  and  from  and  after 
the  death  of  the  said  Juliette  Whiting 
shall  stand  possessed  of  the  trust  fund 
and  the  income  thereof  (subject  neverthe- 
less to  the  provi.<^  as  to  her  marriage, 
hereinafter  contained),"  upon  certain 
trusts  in  favour  of  the  children  and  issue 
of  any  such  marriage.  Clause  8,  as  it 
originally  stood,  was  as  follows :  *'  That 
if  there  shall  be  no  child  of  the  said 
Juliette  Whiting  who  being  a  son  shall 
attain  21  years  or  being  a  daughter  shall 
attain  that  age  or  marry  under  it  with 
such  consent  as  aforesaid  then  subject  as 
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hereinbefore  mentioned  and  subject  to 
the  proviso  as  to  her  marriage  hereinafter 
contained  the  said  trust  fund  and  income 
shall  be  as  to  5,000^.  sterling  to  be  raised 
out  of  such  portion  of  the  trust  fund  or 
shall  consist  of  pure  personal  estate  In 
trust  to  pay  the  same  to  the  magistrates 
or  magistrate  for  the  time  being  of  the 
Police  Court  at  Bow  Street  to  be  invested 
in  any  securities  of  any  kind  whatsoever 
which  the  said  magistrates  or  magistrate 
may  deem  proper  with  power  to  vary  the 
same  investments  at  their  or  his  discre- 
tion and  to  distribute  the  income  arising 
from  such  investments  in  the  same 
manner  as  the  income  of  the  Police  Relief 
Fund  established  by  the  said  Henry 
Whiting  is  distributed.  And  as  to  the 
residue  of  the  said  trust  fund  and  the 
income  thereof  In  trust  for  the  said 
Henry  Paul  Whiting  and  Mathew  Noel 
Whiting  (the  sons  of  the  said  Henry 
Whiting)  in  equal  shares  for  their  own 
absolute  use  and  benefit."  The  only 
material  alteration  made  in  this  clause  was 
that  by  the  deed-poll  of  December  27, 
1893,  for  the  gift  of  the  residue  in  favour 
of  the  sons,  the  settler  substituted  a  gift 
of  the  same  to  the  magistrates  at  Bow 
Street  upon  the  same  trusts  as  those 
declared  of  the  5,0002.  By  clause  9  of  the 
original  settlement  it  was  provided  that 
if  Juliette  Whiting  should  marry  under 
the  age  of  twenty- six  without  the  consent 
in  writing  of  H.  Whiting  during  his  life 
and  after  his  death,  without  the  consent 
of  his  wife  Juliette  Antoinette  Whiting 
during  her  widowhood,  and  after  her 
death  or  second  marriage  without  the  con- 
sent of  the  trustees,  or  if  Juliette  Whiting 
should  either  before  or  after  the  age  of 
twenty,  otherwise  than  with  the  consent 
of  H.  Whiting,  marry  a  man  who  should 
not  have  been  born  of  English,  Welsh,  or 
Scotch,  or  Greek  parents,  the  trusts 
declared  of  the  trust  fund  and  the  income 
thereof  after  the  death  of  H.  Whiting 
should,  subject  as  next  thereinafter 
mentioned  (meaning  thereby  clause  10  of 
the  original  settlement),  cease  and  deter- 
mine as  from  the  date  of  such  marriage. 
By  the  deed-poll  of  March  29,  1887,  the 
word  **  Greek  "  was  struck  out  of  clause  9 
and  clause  12  hereinafter  mentioned.  By 
the  deed-poll  of  May  22,  1891,  clause  9 


was  revoked,  and  the  following  clause 
substituted  for  it:  '<That  if  the  said 
Juliette  Whiting  shall  marry  without  the 
consent  in  writing  of  the  said  Henry 
Whiting  during  his  life  or  shall  after  his 
death  and  during  the  lives  of  Juliette 
Antoinette  Whiting  (the  wife  of  the  said 
Henry  Whiting)  and  the  said  Henry  Paul 
Whiting  and  Mathew  Noel  Whiting 
marry  without  the  united  consent  of  aU 
three  while  living  or  without  the  joint 
consent  of  the  two  survivors  or  with- 
out the  consent  of  the  last  survivor  of  them 
marry  without  their  or  her  or  his  con- 
sent in  writing  then  and  in  either  of 
these  cases  the  trusts  of  the  principal 
indenture  declared  of  the  trust  funds  and 
the  income  thereof  after  the  death  of  the 
said  Henry  Whiting  shall  subject  as  next 
hereinafter  (meaning  thereby  Clause  10  of 
the  Principal  Indenture)  mentioned  cease 
and  determine  as  from  the  date  of  such 
marriage."  Clause  10,  which  remained 
unaltered,  was  in  these  terms:  ''And 
then  subject  to  the  life  interest  of  the  said 
Henry  Whiting  in  the  said  trust  fund  and 
to  any  interest  therein  or  in  the  income 
thereof  that  may  then  by  virtue  of  these 
presents  have  been  acquired  by  any  pre- 
vious issue  of  the  said  Juliette  Whiting 
the  trustees  shall  stand  possessed  of  the 
sum  of  5,000/.  sterling  to  bo  raised  out  of 
such  portion  of  the  said  trust  fund  as  shall 
consist  of  pure  personal  estate  In  trust 
to  pay  the  same  to  the  said  magistrates 
or  magistrate,"  upon  the  trusts  already 
mentioned. 

By  clause  1 1  the  trustees  were  to  stand 
possessed  of  the  residue  of  the  trust  fund 
and  the  income  thereof  in  trust  for  H.  P. 
Whiting  and  M.  K.  Whiting  in  equa! 
shares. 

Clause  12  provided  that  until  Juliette 
Whiting  should  attain  the  age  of  twenty- 
six,  or  marry  with  such  consent  as  afore- 
said such  a  person  as  was  described  in 
clause  9  of  the  original  settlement,  the 
trustees  were  to  pay  her  after  the  death 
of  H.  Whiting  100/.  a  year  for  pocket- 
money.  Finally,  as  a  new  clause,  H. 
Whiting  by  the  deed-poll  of  May  22, 1891, 
declared  that  '*  the  consents  or  consent 
by  the  Principal  Indenture  as  varied  by 
these  presents  required  to  the  marriage 
of  the  said  Juliette  Whiting  shall  apply  to* 
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every  marriage  contracted  by  her  during 
the  life  of  the  said  Henry  Whiting  and 
after  his  death  during  the  Uves  of  the  said 
Juliette  Antoinette  Whiting  Henry  Paul 
Whiting  and  Mathew  Noel  Whiting  and 
the  lives  of  the  survivors  and  the  life  of 
the  survivor  of  them.  And  in  so  far  as 
the  Principal  Indenture  and  the  said  deed 
poll  are  not  revoked  altered  or  varied  by 
these  presents  the  said  Henry  Whiting 
doth  hereby  confirm  the  same." 

By  his  will  made  in  August,  1892, 
H.  Whiting  confirmed  the  original  settle- 
ment as  varied  by  the  two  earlier  deeds- 
poll  and  subject  to  the  power  of  revocation 
reserved  to  himself.  The  will  did  not 
contain  any  provision  for  Miss  Whiting. 
H.  Whiting  died  on  December  8,  1894. 
His  son,  M.  N.  Whiting,  died  in  Sep- 
tember, 1897. 

In  March,  1902,  Miss  Whiting,  who 
was  then  about  thirty-four  years  of  age, 
became  engaged  to  (General  Sir  A.  Turner, 
E.O.B.,  with  the  consent  and  approval  of 
her  mother.  The  consent  of  her  brother, 
H.  P.  Whiting,  to  the  marriage  had  been 
asked  for,  but  had  been  refused.  The 
mother  died  on  June  IG,  1902.  The 
daughter  was  on  August  23, 1902,  married 
to  Sir  A.  Turner  without  the  consent  of 
H,  P.  Whiting.  At  present  there  was 
no  issue  of  the  marriage. 

An  originating  summons  was  taken  out 
by  the  trustees  of  the  settlement  of 
January  22,  1886,  and  the  subsequent 
deeds-poll,  for  the  determination  of  the 
questions  whether  the  condition  as  to 
Lady  Turner's  marriage  was  valid,  and 
whether  by  her  marriage  without  H.  P. 
Whiting's  consent  her  interest  and  that 
of  any  issue  she  might  have  had  been 
forfeited,  and  whether  the  trubt  fund 
ought  to  be  transferred  to  the  magis- 
trates at  Bow  Street.  H.  P.  Whiting 
was  one  of  such  trustees. 

On  February  25,  1904,  the  summons 
cwne  on  for  hearing  before  the  late 
Byrne,  J. 

It  was  in  evidence  that  there  were  two 
fonda,  both  established  by  H.  Whiting 
— one  being  known  as  the  Bow  Street 
Reward  Fund,  which  was  administered 
by  the  magistrates  at  Bow  Street,  and 
the  other  the  Police  Relief  Fund,  admi- 
wstered  by  the  Commissioners  of  Police. 


In  reply  to  enquiries  as  to  what  would 
be  done  with  the  settled  fund  should  the 
Court  be  of  opinion  that  there  had  been 
a  forfeiture  of  the  interests  given  to  Lady 
Turner  and  her  children,  the  police 
magistrates  at  Bow  Street  said  that  the 
fund  was  much  too  large  for  them  to 
dispose  of  in  the  ordinary  manner  in 
which  the  Reward  Fund  was  disposed, 
and  that  they  could  not  usefully  employ 
for  such  purposes  more  than  about  one- 
third  of  the  income  of  the  same ;  and  the 
Commissioners  of  Police  said  that  the 
settled  fund  was  much  too  large  to  be 
used  properly  for  the  Police  Relief  Fund 
purposes. 

Sir  Edward  Clarke^  K.C.^  and  H,  L. 
Manhy,  for  Lady  Turner,  at  the  com- 
mencement of  the  argument,  said  that  no 
claim  to  the  money  would  have  been  made 
by  Lady  Turner  personally,  but  it  was 
necessary  to  have  regard  to  the  interests 
of  unborn  children  of  the  marriage. 

[Btrne,  J.,  said  the  question  must  be 
argued  in  the  interests  of  the  unborn 
children  and  by  some  representative  on 
their  behalf,  and  he  asked  whether  under 
the  rules  he  could  not  appoint  some 
person  to  represent  that  possible  class.] 

Mulligan^  K.Cy  And  Vaughan  Hawkins, 
for  the  trustees  of  the  settlement. — It 
may  possibly  be  that  the  ordinary  rule 
that  trustees  represent  unborn  children 
has  no  application  in  the  present  case, 
inasmuch  as  Lady  Turner  is  a  party  and 
in  the  same  interest.  The  trustees  are 
perfectly  willing  to  discharge  the  duty. 

Eowdm,  K,C,,  and  R.  A.  B.  Mar- 
sham,  for  the  police  magistrates. — 
Order  XVI.  rule  32  (a),  which  enables  the 
Court  to  appoint  some  person  to  repre- 
sent an  unknown  class,  applies  to  unborn 
persons. 

[Byrne,  J. — The  dilficulty .  here  is  that 
there  is  no  person  in  existence  who  is  a 
member  of  the  class.] 

In  Cardigan  v.  Curzan-Howe  [l90l]  * 
the  trustees  of  the  will  were  held  to  sui3i- 
cientiy  represent  unascertained  persons. 
Apart  from  any  statutory  provision,  un- 
born children,  being  an  unascertained  and 
unascertainable  class,  and  one  that  cannot 
(1)  70  L.  J.  Oh.  763 ;  [1901]  2  Ch.  479. 
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he  represented  at  the  time  by  any  indi- 
vidual member  of  such  class,  are,  aooordiog 
to  the  law  of  the  Court,  represented  by 
the  trustees — FiueeU  v.  Dowding  [i884].^ 
In  Miles  v.  Jarvia  [I883J  ^  it  was  held  that 
Order  XYI.  rule  46,  enabling  the  Court  to 
appoint  persons  to  represent  the  estate  of 
a  deceased  person  who  had  no  legal  per- 
sonal representative,  did  not  apply  to  the 
representation  of  the  estate  of  unborn 
children  under  legal  limitations. 

Sir  Edward  Clarke^  K.C.—ln  view  of 
the  fact  that  one  of  the  trustees,  H.  F. 
Whiting,  refused  his  consent  to  the 
marriage  of  Lady  Turner,  it  is  very  ques- 
tionable how  far  the  trustees  could  pro- 
perly represent  unborn  children  in  the 
present  case. 

Btrne,  J. — ^This  is  not  an  unimportant 
point.  [His  Lordship  then  read  the  report 
of  the  case  of  AfUes  v.  Jarvia^^  and  con- 
tinued :]  In  that  case  Mr.  Justice  Kay  ob- 
viously adopted  the  view  that  he  could 
not  appoint  a  person  to  represent  a  class 
of  persons  entitled  under  legal  limitations* 
The  difficulty  does  not  arise  if  there  are 
trustees  of  the  settlement  who  by  virtue 
of  their  office  represent  eestuis  que  trtf^t 
otherwise  unrepresented,  whether  in 
existence  or  not.  I  think  this  is  the 
solution.  The  right  thing  will  be  for  me 
to  hear  counsel  on  behalf  of  Lady  Turner, 
and  then  to  call  upon  counsel  for  the 
trustees  to  say  anything  they  may  desiie 
on  behalf  of  unborn  children. 

The  case  was  thereupon  argued  at 
length,  without  any  person  having  been 
appointed  to  represent  unborn  children, 
and  judgment  was  reserved,  but  before  it 
was  delivered  Byrne,  J.,  died.  The  ques- 
tions arising  on  the  summons  were 
on  May  16,  1904,  re-argued  before 
Warrington,  J. 

MvUigan,  K.C.^  and  Vaughan  Hawkinsy 
for  the  trustees,  and  also  for  the  unborn 
issue  of  the  marriage. 

Rowden^  K.Cy  and  R,  A,  B.  Marahaniy 
for  the  police  magistrates. 

Sir  Edward  Clarke,  K.C.,  and  H.  Z. 
Manbt/y  for  Lady  Turner. 

(2)  53  L.  J.  Ch.  924;  27  Ch.  D.  237. 

(3)  W.  N.  (1883),  203. 


R.  J.  Parker  and  Tamliny  for  the 
Attorney-General. 

Wabbington,  J. — It  is  unneoessary  for 
me  to  say  what  I  should  be  prepared  to  do 
if  I  did  not  feel  myself  bound  by  authority, 
but  in  this  case  I  consider  myself  bound 
by  the  decision  in  Lloyd  v.  Braviton  [l8I7]  * 
to  decide  that  the  interest  taken  by  Lady 
Turner  and  by  her  possible  issue  has  been 
forfeited  in  &vour  of  the  Police  Belief 
Fund.  [His  Lordship  referred  to  the 
material  clauses  of  the  settlement  and 
deeds-poll,  and  continued :]  It  is  ad- 
mitted oh  the  part  of  the  trustees 
of  the  police  fund,  the  magistrates  at  Bow 
Street,  that  the  effidct  of  these  provisions 
is  this — that  there  is  a  trust  in  favour  of 
Lady  Turner  as  to  the  income  from  the 
time  she  attains  the  age  of  twenty-six 
years  for  her  life  for  her  separate  use 
without  power  of  anticipation,  with  a  gift 
over  at  her  death  in  favour  of  her  issue, 
and  that  the  provision  as  to  the  interest 
ceasing  in  the  event  of  her  marrying 
without  the  specified  consent  is  a  condi- 
tion subsequent.  It  is  further  admitted 
that  the  condition  subsequent  would  be 
merely  in  terrorem  but  for  the  fact  that 
there  is  a. trust  over  which  gives  the  fund^ 
in  the  event  of  marriage  without  consent, 
to  the  magistrates  at  Bow  Street.  It  is 
contended  on  the  part  of  Lady  Turner 
that  that  condition  subsequent  is  not 
merely  inoperative  and  in  terrorem  only, 
but  that  it  is  void  altogether  as  infringing 
the  rule  of  the  canon  law,  which  has  to 
some  extent  been  incorporated  into  the 
law  of  England,  that  a  condition  in  re- 
straint of  marriage  is  a  void  condition. 

It  has,  of  course,  as  we  all  know,  been 
frequently  decided  that  conditions  in  re- 
straint of  marriage,  limited  as  to  time,  as 
to  place,  and  as  to  a  person,  have  been 
held  to  be  good  conditions  notwithstand* 
iug  the  rules  of  the  civil  law.  But  it  has 
been  contended  on  behalf  of  Lady  Turnec 
in  the  present  case  that  the  condition,  i^ 
upon  the  true  construction  of  it,  it  ex- 
tends to  any  marriage  made  by  her  at 
any  time  during  her  life,  is  not  within 
the  exceptions  which  have  been  so  en- 
grafted on  to  the  rule  of  the  canon  law. 
If  the  case  were  without  authority,  that 
(4)  3  Mer.  108. 
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would  be  a  very  interesting  question  to 
discuss ;  but,  as  I  have  already  said,  I 
consider  that  I  am  bound  by  authority. 
The  only  authority  that  is  really  in  point 
is  the  case  which  has  been  so  much  dis- 
cnssed  to-day — lAoyd  v.  ^ran^on.^ 

The  facts  in  that  case  are  sufficiently 
stated  in  the  head-note :  ''  Testator  gives 
24,000/.,  upon  trust,  as  to  6,000/.  to  pay 
the  interest  to  S.  B.  (his  ijiece)  during 
her  fife,  and,  after  her  decease,  the  prin- 
cipal among  her  children  ;  if  she  should 
die  without  issue,  over.  He  declares 
similar  trusts  as  to  three  other  sums  of 
6,000/.  (making  the  remainder  of  the 
24,0(X)/.,)  for  his  three  other  nieces  and 
thw  children.  Proviso,  that,  in  case  any 
of  his  said  nieces  should  marry  without 
such  consent  as  therein  prescribed,  each, 
^.  so  marrying,  should  forfeit  the 
interest  of  her  6,0()0/.,  and  all  other  sums 
to  which  she  may  be  entitled  under  his 
will ;  and  the  respective  sums  of  6,000/., 
and  all  such  other  sums,  &c.  should  fall 
into  his  residue."  Then  he  gave  the 
residue  in  trust  for  certain  nephews  and 
their  children.  It  will  be  observed  that 
in  that  case  there  was  a  trust,  as  there  is 
here,  for  the  lady  in  question  and  her 
children ;  and  further,  that  the  terms  of 
the  proviso  imposing  the  condition  as  to 
marriage  did  on  the  face  of  them  extend 
to  a  marriage  at  any  time  without  the 
prescribed  consent.  The  case  seems  to 
have  been  somewhat  elaborately  argued 
on  behalf  of  the  lady  and  her  husbeind, 
and  on  two  grounds:  First,  that  there 
was  no  sufficient  bequest  over  (with  that 
ground,  of  course,  we  have  nothing  to  do 
here) ;  and  secondly,  upon  the  ground  that 
the  condition  could  not  be  held  to  extend 
to  a  marriage  without  consent  if  the 
party  had  attained  the  age  of  twenty-one. 
I  do^not  think  the  reporter,  in  summaris-' 
ing  the  grounds  upon  which  the  conten- 
tion is  based,  has  quite  correctly  stated 
them,  because  I  think  he  ought  to  have 
stated  a  third  head — namely,  that  the 
condition,  if  held  to  extend  to  the  mar- 
riage without  consent  after  the  party  had 
attained  twenty-one,  would  be  a  bad  con- 
dition. He  has  not  stated  it  in  sum- 
marising the  argument;  but  when  you 
oome  to  look  at  the  argument  under  what 
the  reporter  calls  the  second  head,  it  will 


be  found  that  the  learned  oounsel  who- 
argued  the  case  divided  it  into  two  parts : 
first,  with  regard  to  construction,  they 
argued  that  the  condition  ought  to  be 
limited  to  twenty-one ;  and  secondly,  an 
argument  founded  on  the  general  pro- 
position of  law,  independent  of  con- 
struction, that  if  tiie  testator  had  bot  so 
limited  it,  then  the  condition  ought  to  be 
held  to  be  bad.  In  the  course  of  the 
argument  they  cite  StackpoU  v.  Beawmont 
[l796],^  and  in  particular  the  passage  of 
the  judgment  at  page  97,  which  has  been 
referred  to  here  before  me,  and  which 
passage,  so  far  as  it  goes,  was  undoubtedly 
in  favour  of  the  arguments  which  counsel 
were  then  presenting  to  the  (yonrt, 
because  it  states,  as  a  ground  for  holding 
that  a  condition  requiring  consent  to  a 
marriage  after  twenty-one  is  good,  the 
fact  that  the  law  itself  imposes  restraints 
on  marriages  under  that  age  without 
consent.  ISo  far,  undoubtedly,  that  case 
was  an  authority  for  the  proposition  for 
which  counsel  were  contending,  and  I 
only  refer  to  it  to  shew  that  they  did 
place  before  the  learned  Master  of  the 
EoUs  (Sir  William  Grant)  all  the  materials, 
so  far  as  one  can  see,  which  were  available 
at  the  time  in  support  of  their  argument. 
Notwithstanding  that,  the  Master  of  the 
Bolls,  in  giving  his  judgment,  said  this, 
at  page  116:  '^  It  is  now  too  late  to  raise  a 
doubt  on  the  legality  of  the  condition  on 
which  Mrs.  Bernard's  right  to  the  be- 
quests given  her  by  the  will  is  made  to 
cease.  In  the  modem  case  of  Dctahwood 
V.  BuVcdey  {Lord)  [l804]  •  the  validity  of 
such  a  condition  does  not  seem  to  have  been 
considered  as  at  all  open  to  controversy, 
although  it  was  not  confined  to  marriage 
under  twenty-one."  He  then  proceeded 
to  discuss  the  other  questions  which  had 
been  argued:  first,  the  question  as  to 
construction — namely,  whether  the  con- 
dition could  be  limited  to  marriage  with- 
out consent  under  the  age  of  twenty- 
one  years ;  and  secondly,  the  question 
whether  there  was  a  sufficient  gift  over.  • 
Now  it  is  quite  true  that  when  Dashioood 
V.  BuUcdey  (Lord)  ^  is  looked  at,  it  is  not  a 
decision  in  favour  of  the  point  then  before 
the  Master  of  the  Bolls;  but  it  is  also 

(6)  3  Ves.  89. 
(6)  10  Ves.  280. 
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quite  trae  that  in  that  case  a  very  elabo- 
rate discassion  was  entered  into  on  the 
facts  as  to  whether  consent  had  or  had  not 
been  given,  which  would  have  been  wholly 
iiTelevant  if  the  consent  required  was 
limited  to  marriage  under  the  age  of 
twenty-one  years.  It  is  quite  true,  as 
counsel  for  Lady  Turner  has  pointed  out, 
that  the  marriage  in  that  case  was 
arranged  before  the  lady  had  attained 
twenty-one,  and  was  solemnised  imme- 
diately after  she  had  attained  twenty- one, 
but  I  do  not  think  that  accounts  for  the 
almost  inexplicable  fact  that,  if  the  counsel 
and  the  Judge  before  whom  that  case 
came  thought  that  consent,  if  not  limited 
to  marriage  under  twenty-one,  would  be 
merely  a  condition  in  terrorem^  that  point 
was  not  argued.  It  comes  to  this,  that, 
in  my  opinion,  Lloyd  v.  Branton^  is  a 
distinct  authority  for  the  proposition  that 
a  condition  subsequent  causing  a  forfei- 
ture of  the  previous  gift  in  the  event  of 
the  marriage  of  the  donee  at  any  time 
without  the  consent  of  a  specified  person 
is  a  good  condition  provided  there  is  a 
gift  over.  The  case  seems  to  me  to  be 
exactly  in  point,  not  only  on  the  general 
proposition,  but  also  on  the  smaller  ques- 
tion as  to  whether  the  condition  as  to  for- 
feiture and  the  gift  over  destroyed  the 
interest  of  the  children  as  well  as  that  of 
Lady  Turner,  and  on  that  point  I  think  I 
must  so  decide. 

There  is  another  point  which  has  been 
taken  by  counsel  for  Lady  Turner.  It  is 
said  that  there  is  sufficient  in  the  docu- 
ments in  this  case  to  enable  the  Court  to 
limit  the  condition  by  construction  to  a 
marriage  under  the  age  of  twenty-six 
without  consent.  I  confess  to  having 
been  very  anxious  to  find,  if  I  could,  some 
way  out  of  giving  effect  to  this  condition, 
and  I  would  have  been  glad  to  do  so  if 
upon  the  true  construction  of  these  deeds 
I  could  really  satisfy  myself  that  the 
settlor  intended  go  to  limit  the  condition. 
But  I  think  that  I  am  bound  to  read  this 
original  deed,  together  with  the  deeds- 
poll  which  were  afterwards  executed 
altering  it,  as  if  they  were  one  deed. 
What  I  mean  is  this:  I  think  I  am 
bound  to  read  the  original  deed,  not  as  a 
separate  document  by  itself,  but  to  take 
the    original    deed,  delete  £rom   it   the 


clauses  which  the  settlor  has  revoked, 
and  substitute  for  them  the  clauses  which 
he  has  substituted  by  the  several  deeds- 
poll.  The  materiality  of  it  is  this — ^that, 
if  I  read  the  deed  in  that  way,  I  must  cut 
out  altogether  the  original  clause  9,  and  I 
must  substitute  for  it  the  clause  9  which 
appears  in  the  second  deed-poll.  I  make 
those  remarks  with  reference  to  the  argu- 
ment of  counsel  for  Lady  Turner,  which 
I  confess  struck  me  at  first  as  one  bearing 
very  considerable  weight.  The  argument 
was  this — ^that  the  real  object  of  clause  9 
of  the  second  deed-poll,  and  all  that  it 
really  did,  was  to  alter  the  persons  who 
were  to  give  consent.  Now  I  do  not  think, 
treating  this  original  settlement  and  the 
deeds-poll  as  in  my  opinion  I  am  bound 
to  treat  them,  that  that  is  the  true  view. 
I  think  the  true  view  is,  as  I  have  already 
said,  that  you  must  cut  out  clause  9 
altogether.  That  is  what  the  settlor  has 
already  told  you  to  do.  He  does  not  say, 
**  I  propose  to  alter  clause  9  by  inserting 
different  persons  to  give  consent  to  those 
originally  mentioned  in  the  clause,"  but 
he  says,  "  I  tell  you  I  am  putting  in  a 
new  clause,"  which  he  puts  in  in  inverted 
commas  in  the  deed-poll,  and  which  is 
obviously  so  intended,  because  there  are 
the  peculiar  words  at  the  end  which 
rather  puzzle  one  until  one  grasps  what 
the  settlor  really  means — namely,  '*  shall 
subject  as  next  hereinafter  (meaning 
thereby  Clause  10  of  the  Principal  Inden- 
ture) mentioned."  Therefore  you  are 
obviously  to  read  this  new  clause  as  being 
put  into  the  settlement,  otherwise  the 
words  ^'  next  hereinafter"  have  no  meaning 
at  all.  Now  if  you  read  the  deed-poll  in 
that  way  I  do  not  think  that  you  can 
possibly  read  it  as  merely  intended  to 
alter  the  persons  who  are  to  give  consent ; 
and  if  you  read  it  by  itself,  as  inserted  as 
the  settlor  says  it  is  to  be  inserted  in  the 
settlement  in  place  of  the  original  clause  9, 
then  I  think  it  is  impossible  to  come  to 
any  other  conclusion  than  that  the  terms 
of  it  are  general,  that  there  is  nothing 
whatever  in  the  deed  limiting  it  to  a 
marriage  before  the  age  of  twenty-six ; 
and  not  only  that,  but  there  is  the  sub- 
sequent clause  which  I  have  already 
referred  to,  in  which  the  settlor  is  careful 
to  provide,  and  does  by  way  of  a  new 
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clause  not  in  the  original  settlement  care- 
fully provide,  that  the  condition  is  to  apply 
to  eveiy  marriage  contracted  by  his 
daughter. 

On  the  whole,  then — I  will  not  say 
with  reluctance,  because,  as  I  say,  I  am 
bound  by  the  decision  in  Lloyd  v.  Bran- 
(on/ and  I  am  bound  to  follow  it,  but 
etill  with  a  certain  amount  of  regret — I 
feel  myself  bound  to  come  to  the  con- 
clusion that  the  interest  of  Lady  Turner 
and  that  of  her  possible  issue  have  been 
forfeited,  and  that  the  magistrates  at  Bow 
Street  are  therefore  entitled  to  have  the 
fund  according  to  the  terms  of  the  settle- 
ment transferred  to  them. 

Lady  Turner  appealed  from  this  judg- 
ment. 

Sir  Edward  Clarke,  K,0,,  and  iT.  Z. 
Maithy,  for  the  appellant. — The  condition 
here  against  marrying  without  consent  is  a 
condition  subsequent,  and  heinginUrrorem 
in  restraint  of  marriage  is  void — Godol- 
phin!»  Orphan^ 8  Legacy  (3rd  ed.),  p.  45. 
Prima  fade  every  condition  in  restraint  of 
marriage  is  void— iS'coi^  v.  Tyler  [l788]  ^ — 
though  provisions  for  a  widow  or  widower 
losing  property  on  re-marrying  have  been 
held  good — AUen  v.  Jackson  [1875].*  In 
most  cases  before  the  Court  there  has 
been  a  limitation  of  age  in  the  condition, 
against  marrying,  and  up  to  the  age  of 
twenty- one  such  a  condition  has  been  held 
good.  In  Stackpole  v.  Bea/umont  ^  it  was 
held  that  the  canon  law  would  not  in- 
validate conditions  against  marriage  if 
only  applicable  to  the  period  before  attain- 
ing twenty- one.  Other  cases  on  conditions 
in.  restraint  of  marriage  are  Garret  v. 
P^riUy  [1698],®  StraUon  v.  Grymea  [l693],*^ 
(Tnderwood  v.  Morris  [1741],*^  Morley  v. 
J^ermoldaon  [l843],*^  Cnanncy  v.  Gray  don 
[l743],i3  and  Lhyd  v.  Branton.^ 

[Vaughan  Williams,  L. J.,  referred  to 
harpies  v.  Bainbridge  [l8l6].*^] 

(7)  2  Diclc.  712 ;  1  Wh.  &  Tu.  L.C.  (7th  ed.), 
p.  635. 

(8)  46  L.  J.  Ch.  310 ;  1  Ch.  D.  399. 
(9)2Vem.293. 

(10)  2  Vem.  357. 

(11)  2  Atk.  184. 

(12)  12  L.  J.  Ch.  372  ;  2  Hare,  670. 

(13)  2  Atk.  615. 
(U)  1  Madd.  590. 


In  Lloyd  v.  Branton^  the  argument 
addressed  to  the  (Ilourt  was  dealt  with  very 
summarily,  and  the  point  as  to  the  validity 
of  a  condition  restraining  marriage  with- 
out consent  was  decided  on  the  authority 
of  Daskwood  v.  BtUkeley  (Lord),^  but 
the  point  was  never  argued  in  the  latter 
case.  It  turned  on  whether  there  had  or 
had  not  been  a  consent.  In  Daley  v. 
Deshouverie  [l788]  ^^  the  position  of  trus- 
tees who  have  a  power  of  consenting  was 
considered.  The  Court  gradually  allowed 
some  departures  from  the  strictness  of 
the  old  law.  In  Crommelin  v.  Crommelifi 
[l796^  ^^  the  condition  against  marriage 
was  limited  to  the  period  before  attaining 
the  age  of  twenty-eight,  but  there  was  no 
decision  on  the  question  of  validity.  In 
Nourse,  In  re  ;  Hampton  v.  Nourse 
[1898],^^  the  condition  was  held  not  to  be 
in  terrorem  as  the  testator  had  provided 
for  the  son  in  any  event;  but  in  this 
present  case  the  only  provision  made  by 
the  father  for  his  daughter  was  the  one 
now  in  question. 

[Rowden,  K,C.,  referred  to  Stevenson  v. 
Abington  [1863]  ^^  as  a  case  of  a  gift  over 
where  there  was  a  condition  against  dis- 
puting a  will.] 

The  civil  law  treated  the  requirement 
of  consent  as  a  fraud  on  the  law — see 
Scott  V.  Tyler  ^  and  Story's  Equity  Juris- 
prudence, ss.  279  and  280 ;  and  this  doc- 
trine has  only  been  modified  in  our  law 
to  the  extent  of  allowing  reasonable  re- 
straints— see  Knapp  v.  I^oyes  [lies],^^ 
Deshody  v.  Boyville  [1729],**^  and  Duggan 
V.  Kdly  [i848],^^  where  the  gift  over  was 
confined  to  marriage  under  twenty-one. 

In  any  case  a  f^ood  gift  over  is  essential 
to  efiect  a  forfeiture,  but  in  the  present 
case  the  whole  of  the  money  is  not  re- 
quired for  the  purposes  for  which  it  is  in 
terms  given  over,  and  to  that  extent  there 
is  no  good  gift  over. 

\^Per  Curiam.  — The  cy-prks  doctrine 
seems  fatal  to  that  contention.  There  is 
a  gift  over  for  charitable  purposes.] 

(15)  2  Atk.  261. 

(16)  3  Ves.  227. 

(17)  68  L.  J.  Ch.  16 ;  [1899]  1  Ch.  63. 

(18)  11  W.  R.  935. 

(19)  2  Amb.  662. 

(20)  2  P.  Wms.  547. 

(21)  10  Ir.  Eq.  B.  473. 
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Mulligan^  K,C.,  and  Vaughan  Hawkina, 
for  the  trustees  and  also  for  infant 
children  of  Lady  Turner. — It  is  more 
unreasonable  to  apply  such  a  condition  to 
the  children  than  to  the  mother.  It  does 
not  appear  that  the  infants  were  repre- 
sented in  Lloyd  v.  Branton.^ 

[They  also  referred  to  Cooke  v.  TurT^er 
[l846],^*  Key  and  MphineUme'a  FrecederUa 
(6th  ed.  1899),  vol.  ii.  p.  860/  and 
ElphinaUmea  Iniroduetion  to  Conveyancing 
(5th  ed.),  p.  452.] 

Rowden,  K,C.f  and  R,  A,  B.  Maraham, 
for  the  Bow  Street  magistrates. — The  law 
.as  stated  by  Warrington,  J.,  in  the  Court 
below  has  been  accepted  in  all  the  text- 
books—^arwian  on  Wills  (5th  ed.  1893), 
vol.  ii.  pp.  885,  886 ;  Theobald  on  Wills 
(5th  ed.  1900),  p.  545  ;  White  and  Tvdor's 
Leading  Cases  (7th  ed.  1897),  vol.  i.  p.  561 ; 
notes  to  Scott  v.  Tyler  "^  \  and  Daisy  v. 
DeshouveriSf^^  Aston  v.  Aaton  [1703],^^ 
Da^wood  V.  Btdkeley  (Lord),^  and  Lloyd 
v.  Branton  *  are  direct  authorities  in  our 
favour. 

The  effect  of  a  gift  over  as  making 
valid  a  partial  restraint  was  also  con- 
sidered in  Straiton  v.  Grymes^^^  Aston  v. 
Aaton,^  and  Cleaver  v.  Spnrling  [1729].^* 

[Vaughan  Williams,  L.J.,  referred  to 
Jones  V.  Jonea  [l876].^*] 
-    [Cozens- Hakdy,  L.  J.,  referred  to  Grant 
V.  Dyer  [isisy^] 

Morley  v.  Kennoldaon  '^  and  BeUairs  v. 
Bellairs  [1874]^^^  were  cases  of  general 
restraint. 

Sir  Edward  Clarke^  K.C.^  in  reply, 
further  cited  Reynish  v.  MairHn  [i746]  -® 
and  Davidson's  Preoedente  (2nd  ed.  1864), 
vol.  iv.  p.  304. 

Vaughan  Williams,  L.J. — This  is  not 
a  branch  of  the  law  with  which  it  is  very 
satisfactory  to  deal,  nor  in  my  opinion 
one  which,  looking  to  the  mode  in  which 
it  has  been  dealt  with,  is  easUy  welded 
into  one  consistent  whole.    We  are  told 

(22)  17  L.  J.  Ex.  106;  16  M.  &  W.  727. 

(23)  2  Vera.  452;  sub  mom,  Ashton  v.  Athton, 
Pr.  Ch.  226. 

(24)  2  P.  Wms.  626. 

(25)  45  L.  J.  Q.B.  166  ;  1  Q.B.  D.  279. 

(26)  2  Dow,  73. 

(27)  43  L.  J.Ch.  669;  L.  R.  18  Bq.  510. 
28)  3  Atk.  330,  335. 


that  the  law  has  been  partially  imported 
into  our  system  of  law  from  the  Roman 
Law  through  the  Ecclesiastical  Courts; 
and  then  we  are  told  that  th.e  Court  of 
Chancery  did  not  entirely  adopt  the  view 
of  the  Iaw  adopted  by  the  Ecclesiastical 
Courts,  just  as  the  Ecclesiastical  Courts 
did  not  adopt  in  its  entirety  the  Roman 
Law;    and  eventually,  as  a   matter    of 
history,  we  find  ourselves  fiice  to  face  with 
this  state  of  the  law — that  the  Courts  of 
Chancery  had  to  administer  rules  of  law 
which  they  did  not  think  very  £ur  and 
very  just,  and  that  they  were  constantly 
straining  the  rules  by  which  they  declared 
themselves  bound  in  order  to  avoid  them. 
Under  those  circumstances  we  come  down 
to  modem  times ;  but  by  the  time  that 
Lord  Eldon  was  Lord  ChanceUor  the  rules 
of  law  applicable  to  the  question  whether 
a    particular    disposition — I  think  it  is 
right  to  say  whether  in  a  will  or  in  a  deed 
irUer  vivos — was    one    which   would    be 
enforced  by  the-  law  as  not  being  incon- 
sistent with  the  interests  of  the  public  or 
the  policy  of  the  law  or  the  rules  that  had 
been  laid  down  with  regard  to  the  policy 
of   the  law,  had  come  to  be  tolerably 
well  ascertained ;  and  under  those  circum- 
stances, if  we  find  decisions  of  that  date 
based  upon  the  law  being  then  settled,  we 
ought  not  to  depart  from  those  decisions 
unless  there  is  reason  to  suppose  either 
that  those  decisions  have  been  questioned 
in  subsequent  cases,  or  that  they  have  not 
been  accepted  by  conveyancers  and  by  the 
profession  generally  as  being  sound  de- 
cisions which  could  be  safely  acted  upon. 
Speaking  for  myself,  I  cannot  regard  the 
present  state  of  the  law  as  very  satis- 
fEkctory.     I  do  not  suppose  that  any  one 
would  say  that    it    is  desirable  in   the 
interests  of   the  community  that    gifts 
should  be  allowed  to  be  valid  which  are 
gifts  which  distinctly  encourage  celibacy 
and  discourage  marriage.     On  the  other 
hand,  I  do  not  suppose  that  any  one  would 
say  that  every  partial  restraint  of  marriage 
is  an  injury  to  society,  and  ought  to  be 
treated  as  null  and  void.    Possibly  there 
may  be  some  middle  line  to  be  drawn,  and 
one  might  say  that  in  each  case  one  has 
to  consider  whether  the  particular  condi- 
tion acting  in  partial  restraint  of  mar- 
riage is  a  reasonable  condition,  looking  at 
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matters  from  the  point  of  view  of  the 
community.  But  one  is  not  really,  in 
my  view,  in  a  position  to  deal  with  such 
matters  according  to  one's  view  of  what 
might  or  might  not  be  desirable  for  the 
community.  I  think  that  we  are  bound 
to  follow  the  decisions  of  Lord  Eldon  and 
Sir  W.  Grant  in  the  two  cases  of  Dash- 
wood  V.  BulMey  {Lord)  ^  and  Lhyd  v. 
BrarUOTij^  which  have  been  cited  to  us. 
If  I  had  to  consider  the  question  whether 
it  is  to  the  interest  of  the  community  to 
allow  a  restraint  upon  the  freedom  of 
marriage  to  be  continued  against  a  woman 
during  the  whole  of  her  life,  unless  such 
marriage  were  with  the  consent  of  a 
named  person,  I  might  perhaps  come  to 
the  conclusion  that  that  was  not  to  the 
interest  of  the  public ;  but,  as  I  have  said, 
I  do  not  think  that  I  am  entitled  to  con- 
sider any  such  question,  and  the  only 
question  that  I  have  to  consider  is  whether 
the  authorities  which  have  been  cited  lay 
down  the  law  in  such  a  way  as  to  shew 
that  the  condition  in  the  present  case  is 
valid  and  can  be  enforced.  I  have  come 
to  the  conclusion  that  those  authorities  do 
establish  this  in  the  present  case,  and 
that,  therefore,  we  are  bound  to  give  our 
decision  accordingly. 

With  regard  to  these  two  authorities,  I 
wOl  deal  first  with  Lloyd  v.  BrarUan,^  in 
which  it  was  held  that  a  condition  under 
which  a  marriage  without  consent  was  to 
operate  as  a  forfeiture,  there  being  also  a 
gift  over  in  the  event  of  forfeiture,  was  a 
valid  condition,  although  the  consent  was 
a  consent  which  would  have  to  be  obtained 
after  the  beneficiary  had  attained  the  age 
of  twenty-one  years,  and  that  the  for- 
feiture must  take  effect.  Having  shortly 
stated  that  that  was  the  result  in  Lloyd 
V.  Branton;^  let  us  examine  the  real 
ground  upon  which  we  aro  asked  to  reverse 
the  decision  of  Mr.  Justice  Warrington.  It 
seems  to  me  that  the  outcome  of  it  all  is 
this :  It  is  urged  that  if,  in  the  present 
case,  we  construe  the  successive  settle- 
ments so  that  th^  consent  of  the  widow 
and  the  two  brothers,  or  of  the  two  sur- 
vivors, or  of  the  one  survivor,  is  necessary 
during  the  whole  life  of  the  lady,  such  a 
condition  is  unreasonable,  and  that  in 
<(uch  a  case,  although  the  restraint  on 
marriage  is  partial  and  not  general,  and 


although  there  is  a  gift  over,  the  Court 
ought  to  say  that  such  a  provision  for 
foHeiture  is  inconsistent  with  the  freedom 
of  marriage,  and  ought  to  be  treated  as 
null  and  void.  It  seems  to  me  that  that 
contention  is  rendered  impossible  by  the 
decieion  of  Sir  W.  Grant  in  Lloyd  v. 
Branton  *  and  of  Lord  Eldon  in  Dcuhvsood 
V.  BvikeUy  (Lord)fi  I  am  not  going  to 
say  anythingatany  length  as  toother  points 
that  have  been  made  before  us,  one  point 
being  that  we  ought  not  to  construe  the 
settlements  in  this  case  as  settlements 
under  which  it  was  intended  by  the  settlor 
that  the  condition  of  obtaining  the  consents 
to  the  marriage  would  extend  beyond  the 
age  of  twenty-six.  We  heard  the  argu- 
ments upon  that  point,  and  I  think  we 
have  all  come  clearly  to  the  conclusion 
that  we  cannot  put  such  a  construction 
upon  these  settlements.  It  may  be 
quite  true — and  I  think  is  true — 
that  in  several  of  the  cases  dted  before 
us  there  was  a  great  straining  of  the 
words  of  the  instrument  in  question  in 
order  to  avoid  a  forfeiture,  but  we  have 
come  to  the  conclusion  that  there  is  no 
ground  upon  any  of  the  words  contained 
in  these  successive  settlements  which 
would  justify  us  in  saying  that  the  settle- 
ment means  that  the  necessity  for  consent 
should  come  to  an  end  as  soon  as  the  lady 
arrived  at  the  age  of  twenty-six.  Then  it 
was  said  that  in  this  case  there  is  no  gifc 
over.  If  there  was  no  gift  over  I  should 
quite  agree  that  there  would  be  great 
difficulty  in  supporting  this  condition  and 
the  forfeiture  which  is  based  upon  the 
breach  of  the  condition.  But  to.  my 
mind  it  is  perfectly  clear  that  there  l^  a 
gift  over,  and,  as  was  pointed  out  in  the 
course  of  the  argument,  it  is  a  gift  over 
which  is  to  take  effect  not  only  in  the 
case  of  the  breach  of  the  condition  with 
respect  to  marriage  with  consent,  but 
also  in  the  event  of  the  death  of  Lady 
Turner.  Under  these  circumstances  it 
seems  to  me  that  it  is  perfectly  impossible 
to  say  that  there  is  no  gift  over.  That 
leads  us  to  this  result:  there  is  in  the 
first  place  a  condition  necessitating  the 
consent  of  the  widow  and  the  two  brothers 
which  continues  during  the  whole  life  of 
Lady  Turner,  provided  that  the  persons 
having  to  give  the  consent,  or  any  of  them, 
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survive  her ;  and  secondly  there  is  also  a 
plain  gift  over.  That  being  so,  the  ques- 
tion arises  whether  the  law  has  been 
definitely  settled  by  the  cases  of  Lloyd  v. 
Branton  ^  and  Bctahwood  v.  BuUcdey 
^Lord)y^  so  that  we  are  bound  by  those 
decisions,  and  in  my  opinion  the  law  has 
been  definitely  settled. 

With  regard  to  Lloyd  v.  Branton^  it 
was  not  suggested  by  counsel  for  the 
appellant  that  the  facts  were  not  such  as 
to  really  involve  a  decision  on  this  point 
directly  against  them.  Nor  was  it  said 
that  the  point  was  not  there  raised  in 
argument.  But  it  was  said,  and  accu- 
rately said,  that  the  decision  of  the 
Master  of  the  Kolls  does  not  in  terms 
deal  with  the  point.  Let  us  see  how 
that  really  stands.  The  question  had 
been  raised  in  argument,  and  the  Master 
of  the  Bolls  was  extremely  anxious,  if  he 
could,  to  support  the  settlement  so  as  to 
prevent  the  forfeiture  taking  effect.  At 
page  116  the  Master  of  the  Bolls  says, 
''It  is  now  too  late  to  raise  a  doubt  on 
the  legality  of  the  condition  on  which 
Mrs.  Barnard's  right  to  the  bequests 
given  her  by  the  will  is  made  to 
cease."  Now  the  condition  to  which 
the  Master  of  the  Bolls  is  referring 
was  a  condition  which  was  not  limited 
to  her  infancy  or  limited  to  any  specific 
time  at  all.  Then  he  goes  on :  '*  In  the 
modern  case  of  Dashwood  v.  BvUkdey 
(Lord)  ^  the  validity  of  such  a  condition 
does  not  seem  to  have  been  considered  as 
at  all  open  to  controversy,  although  it 
was  not  confined  to  marriage  under  21." 
These  latter  words  shew  how  completely 
this  question  of  whether  it  was  essen- 
tial to  the  validity  of  the  condition 
that  it  should  be  confined  to  marriage 
under  twenty-one  was  before  the 
Master  of  the  Bolls.  Now  the  only 
objection  that  counsel  for  the  appellant 
are  able  to  take  to  this  decision  of  Lloyd 
V.  Branton^  is  that  it  is  not  justified  by 
the  decision  of  Daahwood  v.  Bulkeley 
(Lord),^  I  think  I  am  not  going  too  far 
in  saying  that  the  argument  in  terms 
admitted  that  the  case  of  Lloyd  v. 
Branton  ^  was  a  case  which  was  conclusive 
against  this  appeal  on  the  construction, 
which  we  adopt,  of  the  words  of  the 
successive  settlements,  and  that  the  only 


way  of  getting  rid  of  that  decision  was  by 
saying  that  it  was  based  upon  the  decision 
in  Daakwood  v.  B%dkdey  (Lord),^  which 
did  not  really  determine  the  point  which 
Sir  William  Grant  assumed  that  it  did. 

I  now  propose  to  say  a  few  words  as  to 
what  was  decided  in  Dctshwood  v.  Bulkeley 
{Lord).^  The  decision  appealed  from  was 
a  decree  of  Lord  Bosslyn,  which  is  set  out 
on  page  236,  by  which  ''  it  was  declared, 
that  the  Plaintiff  Elizabeth  Dashwood  was 
entitled  to  the  sum  of  400/.  a  year  under  the 
will " — that  is  to  say,  that  she  was  entitled 
to  the  reduced  sum  which  alone  was  to 
come  to  her  in  the  event  of  the  happening 
of  the  condition  subsequent.  The  report 
goes  on  :  "  After  the  death  of  Mr.  Dash- 
wood  a  petition  of  rehearing  was  presented 
by  his  widow  ;  insisting,  that  she  did  not 
by  her  marriage  under  the  circumstances 
forfeit  any  of  the  bequests  under  the  Will." 
Then  there  is  the  argument  of  the  case, 
and  in  the  argument  of  the  case  it  is 
quite  true  that  the  point  upon  the  validity 
of  the  condition  was  not  the  only  point 
that  was  made.  There  was  also  an  argu- 
ment as  to  whether  there  had  been  any 
breach  of  the  condition.  When  the  Lord 
Chancellor  comes  to  give  his  judgment  it 
is  equally  true,  as  pointed  out  by  counsel 
for  the  appellant,  that  Lord  Eldon  does 
not  in  the  actual  judgment  deal  with  this 
point,  whether  a  condition  requiring  con- 
sent to  marriage  during  the  whole  life  was 
a  valid  condition  or  not ;  but  at  the  same 
time  it  is  perfectly  plain,  from  the  report 
of  the  argument,  that  the  point  was  raised 
before  him  in  the  most  specific  way  pos- 
sible ;  and  when  the  Lord  Chancellor  comes 
to  the  end  of  his  judgment  he  says  this  : 
*'  Upon  the  whole,  I  cannot  reverse  this 
decree  without  some  principle,  that  will 
stand  the  test  of  general  application ;  and, 
though  I  seriously  wish  I  could,  I  dare 
not  say,  I  have  found  such  a  principle." 
It  is  impossible  to  read  that  report  without 
seeing  that  the  very  question,  whether  a 
provision  requiring  consent  not  only  up 
to  the  age  of  twenty-one,  but  during  the 
whole  life  of  the  lady,  was  a  valid  con- 
dition which  could  be  enforced  in  law, 
was  present  to  Lord  £ldon.  That  matter 
having  been  brought  prominently  before 
him  by  the  facts  and  by  the  argument^ 
then,  when  we  find  the  Lord  Chancellor 
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atixioi-»s  if  he  can  to  avoid  the  forfeiture, 

aod     ^w^inding  up  his  judgment  with  the 

-wordLs      which  I  have  read,  can  we  avoid 

the    ooxiclusion   that   Lord  El  don  meant 

delib»^x-»tely  to  say  that  he  could  not  accept 

the    principle  that  a  forfeiture  upon  mar- 

riago  ^^^T^ithout  consent  was  void  unless  the 

necessity  for  that  consent  was  limited  to 

infancsy — limited  to  the  man  or  the  woman, 

as  tlie   c;ase  might  be,  attaining  the  age  of 

twenty -one  ?     Under  those  circumstances, 

I  hav^   no  hesitation  in  saying  that  those 

two   causes  are  directly  in  point,  and  bind 

us. 

N^ow-  the    Lord    Chancellor    and    Sir 

Willia^m  Grant  both  treat  the  point,  not 

as  a.  new  point,  but  as  one  that  had  been 

settled    before;   and    we    have   had    our 

attentiion   called   to  a   decision   of  Lord 

Hard.wicke     {Daley     v.     jDesbouverie^^), 

whicti    was  said  by  counsel  to  have  been 

the    very  case  that  was   referred   to   by 

Lord    JEldon  when  he  dealt  with  the  law 

^  set  tied  on  this  point.     I  daresay  counsel 

T*^  <lviite  right ;  but  there  was  no  neces- 

^^y  for  referring  to  that  particular  case 

^    .^-^*-Dg  the   only   case  in   which  that 

uecisio^jj  had  been  arrived  at,  for  the  same 

^®^*^ic>n    was    arrived     at    in    Aston    v. 

^;eo3^  23  by  the  Ix)rd   Keeper   in  1703, 

ttxc>v»gh  but  a  condition  subsequent,  the 

»    ^^^"^  cannot  relieve  against  the  forfeiture, 

r-     *^*^^fcson  of  the  devise  over ;  although  it 

jj  -^    ifcard  condition,  no  time  being  limited, 

^A       S"^>es  to  a  marriage  at  any  time,  even 

jjj^^**  "fclie  age  of  twenty-one."    Under  those 

Q^    '^  ^^siistances  it  seems  to  me  that  it  is  not 

jj^j^^^*^     ^*VDr  us  to  quarrel  with  the  historical 

Qj.^^^^^^'^cy   of  this   view    of    Sir  William 

it^^*^'^  and  Lord  Eldon,  that  in  their  day 

of  ^;fc^'^^  *^^  ^^^  ^^  ^^y  ^^^^  *^®  extension 

aft^^'*'^^  necessity  of  the  consent  to  a  period 

hq^   ^^       infancy  had  come  to  an  end  does 

of  ^  -fc^^^nder  the  condition  for  the  forfeiture 

tio:^-^^^^  property  in  question  a  void  condi- 

1^1^^''  Of  course  I  am  speaking  of  a  case 

j~  J^*"^  there  is  a  gift  over. 

no^-^^^     ^y  opinion,   therefore,    we    have 

^r^^^^  »ig  more  to  decide  in  this  case  than, 

gtic*,^^^      that,  according  to  the  proper  con- 

^Yx^^^'^ioii  of  these  successive  settlements, 

e^'t^!^    is  a  condition    which    does    not 

^^^^d  only    to  the    time  before    Miss 

Vol,  74.— Chawc. 


^  third  conclusion  was  this:  "Thirdly, 
in  case  of  marriage  without  consent, 


Whiting  attained  the  age  of  twenty  six, 
but  extends  to  all  her  life  during  the 
continuance  of  the  lives  or  life  of  the 
persons  named  or  any  of  them ;  and 
secondly  that  there  is  in  this  case  a  gift 
over ;  and,  having  these  conditions  present 
here,  it  seems  to  me  that  we  are  bound 
by  the  two  decisions  of  Lloyd  v.  Branton  * 
and  Daahwood  v.  Bulkdey  (Lord).^  I 
should  have  been  very  glad  if  it  had  been 
otherwise. 

RoMER,  L.J. — I  am  of  the  same  opi- 
nion. First,  on  the  question  of  construc- 
tion of  the  deed  of  settlement  varied  by 
the  deeds-poll,  I  can  only  say  that  I  agree 
with  the  view  taken  by  the  learned 
Judge  in  the  Court  below.  I  cannot  see 
my  way  to  limit  clause  9,  as  altered  by  the 
deed  of  May  22,  1891,  so  as  to  confine 
the  gift  over  to  a  marriage  under  the  age 
of  twenty- six  years.  Further,  in  this 
case,  to  my  mind  there  is  a  clear  gift 
over,  and  no  ground,  in  my  opinion, 
therefore,  for  the  argument  that  the  gift 
over  could  be  said  to  have  been  imposed 
merely  in  terrorem. 

That  being  so,  the  only  remaining 
question  is,  whether  the  gift  over  on  the 
marriage  of  this  lady  without  the  consent 
of  her  mother  and  the  two  brothers,  or  of 
the  survivors  or  survivor  of  them,  can  be 
held  void  as  being  in  restraint  of  mar- 
riage. Now  it  is  to  be  noticed  that  it  is 
not  in  general  restraint  of  marriage — it  is 
in  partial  restraint  only ;  and  there  are 
many  cases  where  conditions  subsequent 
which  impose  partial  restraints  of  mar- 
riage have  been  held  good.  With  refer- 
ence to  the  form  of  condition  which  we 
have  here — the  limited  restraint  of  mar- 
riage providing  for  a  gift  over  when  the 
marriage  is  not  with  such  consent  as  we 
find  in  the  instrument  now  before  us — 
as  pointed  out  by  my  Lord,  there  are  two 
clear  cases  decided  by  Lord  Eldon  and 
Sir  William  Grant  which  shew  that  such 
a  condition  is  not  void. 

My  Lord  has  so  fully  dealt  with  the 
cases  that  I  need  not  again  refer  to  them. 
It  is  noticeable,  as  pointed  out  by  my 
Lord,  that  in  the  case  of  Daahwood  v. 
Bulkeley  {Lord)  ^  Lord  Eldon  was  anxious, 
if  he  could,  to  find  any  principle  on  which 
he  could  hold  that  the  gift  over  did  not 
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take  effect;  and  there  is  not  only  the 
passage  which  my  Lord  read  in  the  report 
at  the  end  of  the  judgment,  but  there  is 
the  passage  with  which  the  Lord  Chan- 
cellor commenced  his  judgment  at  page  241 
of  the  report,  where  he  says,  "I  have 
looked  through  all  the  cases  upon  this 
subject,  with  a  very  anxious  wish  to  find 
a  principle  for  reversing  this  decree, 
which  I  dare  trust  as  a  principle  to  govern 
future  cases  ;  and  though  a  review  of  the 
authorities  has  brought  back  to  my  mind 
many  considerations,  that  formerly  affected 
it  in  this  case,  I  dare  not  say,  this  case 
will  do  within  any  such  principle  as  the 
Court  has  acted  upon."  It  is  impossible 
to  suppose  that  Lord  Eldon,  in  the  course 
of  his  consideration  of  the  case,  had  not 
to  consider  the  more  general  question  as 
to  whether  such  a  condition  as  he  had 
before  him  was  void.  He  did  not  speci- 
fically deal  with  it  in  his  judgment, 
obviously  because  he  thought  that  at 
that  time  of  day  such  a  contention  could 
not  be  satisfactorily  raised,  and  it  is 
equally  clear  that  when  we  have  to  deal 
with  Sir  William  Grant's  judgment  on 
the  same  kind  of  point  which  he  had 
before  him  in  Lloyd  v.  Branton^^  he  re- 
garded it  as  too  late  in  the  day  to  raise 
such  a  question. 

That  being  so,  how  much  more  is  it 
impossible  for  this  Court,  after  the  lapse 
of  nearly  a  century,  to  take  upon  itself 
to  reverse  in  principle  those  two  de- 
cisions, not  to  speak  of  the  earlier 
decision  of  Aaton  v.  AsUmy^^  which  my 
Lord  has  also  referred  to?  And  the 
difficulty  is  increased  by  this  —  that 
though  the  counsel  before  us  have  exer- 
cised obviously  great  care  in  searching 
for  authorities,  there  is  not  a  single 
recorded  case  to  be  found  in  the  books 
apparently  which  militates  against  the 
principle  of  the  two  decisions  of  Lord 
Eldon  and  Sir  William  Grant — not  a 
single  recorded  case  which  would  justify 
the  contention  for  the  appellants.  I 
cannot  help  thinking,  further,  that  after 
this  long  lapse  of  time  these  decisions 
must  have  been  acted  upon  in  many  a 
settlement  or  will ;  and  I  think  it  would 
be  lamentable  if,  when  judgments  like 
those  two  judgments  have  been  acquiesced 
in  for  BO  long  and  acted  upon,  the  deal- 


ings on  the  footing  of  their  being  good 
law  should  now  be  upset  by  us. 

It  appears  to  me,  under  these  circum- 
stances, it  is  impossible  for  us,  sitting 
here,  to  accede  to  the  views  of  the  appel- 
lants' counsel;  and,  that  being  so,  I 
think  the  appeal  must  be  dismissed. 

Cozens-Habdt,  L.J. — I  agree.  I  do 
not  wish  to  add  a  word  on  the  question 
of  the  construction  of  these  deeds,  which, 
I  must  say,  seems  to  me  reasonably  plain. 
With  reference  to  the  gift  over,  I  think 
it  is  also  reasonably  clear  that  there  is  a 
perfectly  good  gift  over.  Let  me  suppose 
that  the  daughter  (now  Lady  Turner)  had 
died  a  spinster,  or  had  died  after  marry- 
ing with  consent  without  issue,  would 
there  in  that  event  have  been  in  these 
words  a  good  gift  over,  or  would  the  legacy 
have  fallen  into  the  residue  ?  It  seems  to 
me  perfectly  plain  that  there  was  a  good 
gift  over  for  a  charitable  purpose,  and 
that  is  the  very  same  gift  over  which, 
a.ssuming  the  condition  to  be  good,  Ls 
operative  in  the  present  case.  The  real 
point  of  substance  which  has  been  argued 
before  us  is  as  to  the  validity  of  this  con- 
dition. Now  in  my  view  it  is  a  point 
which  has  been  settled  two  hundred  years. 
In  1703,  in  Aston  v.  Aalorbj^^  Sir  Nathan 
Wright,  in  the  passage  which  my  Lord 
has  read,  treated  it  as  clear  that  a  con- 
dition in  partial  restraint  upon  marriage 
without  consent,  although  marriage  might 
be  either  before  or  after  twenty- one,  was 
a  good  condition.  In  1738,  in  Daley  y, 
Deabouverie,^^  Lord  Hardwicke  assumed 
that  proposition,  because  he  went  into  a 
very  elaborate  discussion  as  to  whether  a 
condition  requiring  consent  to  marriage 
not  limited  to  twenty-one  had  been  got 
rid  of  on  the  ground  that  the  evidence 
proved  that  as  a  fact  the  consent  had 
been  given ;  all  of  which  would  have  been 
entirely  needless  except  on  the  footing 
that  he  adopted  the  view  expressed  by 
Sir  Nathan  Wright  in  1703.  Again,  in 
1768  Lord  Camden,  in  Knapp  v.  Noyes^^^ 
does  not  seem  to  have  felt  a  doubt  that  a 
condition  not  limited  to  minority,  but  ex- 
tending over  the  daughter's  whole  life, 
might  be  good,  although  he  said  it  was 
not  a  probable  condition  to  be  found  in  a 
will ;  and  in  the  construction  of  the  will 
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before  him  he  held  that  that  was  not  the 
true  effect  of  the  will.     Then  we  come  to 
17S8,    the  great  case  of  Scott  v.  Tyler  J 
As  I  read  Lord  Thurlow's  judgment  there, 
he  treats  this  proposition  again  aa  settled. 
He  say s,!"  Therefore,'an  injunction  to  ask 
the     consent,  as   I  have  said  before,  is 
a  lawful  condition ;   as   not  restraining 
marriage  generally  " — no  trace  to  be  found 
there  of  any  limitation  on  marriage  under 
twenty-one.     Perhaps  I  may  remark  in 
passing  that  Lord  Eldon  was  one  of  the 
counsel  who  argued  ScoU  v.  Tyler  J  Then 
we  come  in  1804— just  a  hundred  years 
ago— to  Dashwood  v.  Brdkeley  (Lord),^  a 
<^ase  which   was  argued   by  Sir  Samuel 
^milly  and  decided  by  Lord  Eldoo,  and 
neither  counsel  arguing  the  case  at  the 
^r  nor  the  Lord  Chancellor  in  dealing 
^ith  it,  although  he  was  most  anxious  to 
help  the  lady — neither  counsel  nor  Judge 
treated  it  as  an  open  question.     Then  we 
come  to  1817 — Lloyd  v.  BratUon  * — where 
Sir  W.  Grant  in  terms  says  that  it  is  too 
late  to  argue  the  proposition  which  is  now 
contended   for.      Under    those    circum- 
stances I  think  it  is  impossible  for  us  to 
differ  from  the  decision  of  Mr.  Justice 
Warrington,  unless  we  are  prepared  (which 
I  certainly  am  not)  to  overrule  this  long 
series  of  decisions  extending  over  two 
centuries.     I   may  only  add  this — that, 
although   our    attention    has   not    been 
called  to  any  case  in  which  the  rule  has 
been  applied  to  a  deed  as  distinct  from  a 
will,  I  can  see  no  ground  for  drawing  any 
distinction  between  the  two. 

Appeal  dismissed. 
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Nuisance  —  Injunction  —  Pollution  of 
River —  Discharge  of  Se  wage — Prescript ive 
Right  of  Inhabitants  to  Discharge  into 
Sewers  of  Local  AiUhority — Measure  of 
Damages — Continuance  of  Injury — Puhlie 
Health  Act,  1875  (38  (d  39  Vict,  c.  55), 
M.  15,  17,  19,  and  299— Public  Author- 
ities Protection  Act,  1893  (56  <i:  57  Vict. 
c.  61),  5.1. 

Where  householders  have  acquired  a  pre- 
scriptive right  to  drain  itUo  tlie  sewers  of  a 
local  authority  through  which  sewage  is 
disc/iarged  into  a  river,  and  an  order 
has  already  been  made  against  the  local 
atUhority  under  the  Rivers  Pollution  Pre- 
vention Act,  1876,  and  the  local  authority 
are  taking  steps  to  abate  the  nuisance 
caused  by  the  pollution,  the  Court  will 
refuse  to  interfere  by  injunction  against 
the  local  authority. 

Where  a  local  authority  have  neglected 
their  duty  under  the  Public  Health  Acts^ 
the  remedy  of  a  person  aggrieved  is  not  by 
action  but  by  complaint  to  the  Local  Govern- 
ment Board  under  sectio7i  299  of  the 
Public  Health  Act,  1875. 

Owing  to  the  poUulion  of  a  river  by  a 
local  authority  the  plaintijfs  lake,  which 
was  fed  from  it,  became  silted  up,  and  the 
water-supply  from  ths  lake  to  the  plaintiff's 
house  destroyed : — Held,  that  the  plaintiff 
was  entitled  to  damages  for  the  expense  to 
whidi  he  had  been  put  in  obtaining  another 
xjoaier-supply  to  his  house,  but  not  in  respect 
of  the  silting  up  of  the  lake,  as  his  reTnedy 
was  to  exzlude  the  VKtter  when  he  found  it 
was  polluted,  and  claim  damages  for  the 
loss  sustained  by  not  enjoying  the  supply. 

By  the  Public  Authorities  Protection 
Act,  1893,  an  action  against  a  person  for 
an  act  done  in  pursuance  of  an  Act  of 
Parliament  or  in  respect  of  an  alleged 
neglect  or  default  in  the  execution  of  any 
svxh  Act  must  be  commenced  "  in  case  of  a 
continuance  of  injury  or  damage  wiUiin  six 
months  next  after  the  causing  thereof"  : — 
Held,  that  the  words  ^'  hi  case  of  a  con- 
tinuance of  injury  or  damage"  do  not 
"efer  to  a  damage  inflicted  once  and  for 
Q  2 
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all  which  continues  unrepaired,  hut  to  a 
new  damage  recurring  day  by  day  in 
reaped  of'  an  act  done^  it  may  he,  once  for 
aU  at  earns  prior  time^  or  repeated,  it 
may  he ^  from  day  to  day. 

Held,  therefore,  that  where  tltere  was 
such  a  continuing  injury ,  an  action  would 
lie,  when  instituted  within  six  months  after 
the  ceasing  of  th'i  continuing  injury,  for 
damages  up  to  the  period  of  six  years 
limited  by  the  Statute  of  Limitations. 

Action  by  the  plaintiffs  for — first,  an 
injunction  to  restrain  the  defendants  from 
polluting  the  river  Derwent  by  dis- 
charging sewage  into  it  so  as  to  be  a 
nuisance  to  the  plaintiffs  or  either  of 
them ;  secondly,  an  order  that  the  defen- 
dants should  remove  from  the  plaintiffs* 
land  a  certain  deposit  of  foul  matter  and 
clean  out  a  lake ;  and  thirdly,  damages. 

The  facts  of  the  case  are  fully  stated  in 
the  judgment  of  Buckley,  J.,  and  were 
shortly  the  following : 

The  plaintiffs  were  the  legal  owners, 
and  the  plaintiff  Lord  Harrington  was 
the  equitable  tenant  for  life,  of  the 
Elvaston  Castle  and  estate,  situated  on 
the  banks  of  the  river  Derwent  some  five 
and  a-half  miles  below  Derby.  In  the 
park  was  an  ornamental  lake  lying  a  short 
distance  from  the  castle,  which  was  fed  by 
a  watercourse  from  an  intake  from  the 
river.  Water  from  the  lake  found  its 
way  into  an  adjacent  well,  from  which  it 
was  pumped  into  a  tower  at  the  castle 
by  means  of  a  water-wheel,  for  which 
power  was  obtained  from  the  water  which 
came  in  at  the  intake  and  flowed  oat  at 
the  lower  end  of  the  lake.  This  water 
was  used  for  all  purposes  of  water-supply 
to  the  castle,  stables,  gardens,  and  appur- 
tenances. The  pollution  of  the  river  had 
in  recent  years  increased  to  such  an 
extent  that  in  1902  the  plaintiff  Lord 
Harrington  was  compelled  to  cut  off  the 
supply  of  water  from  the  river  to  the 
lake,  and  to  make  other  arrangements  for 
obtaining  a  supply  of  water  to  the  castle 
and  for  watering  his  cattle. 

The  defendants  were  the  urban  sani- 
tary authority  for  the  borough  of  Derby 
under  the  Public  Health  Act,  1875,  and 
the  Acts  amending  the  same,  and  were 
the  authority  for  the  execution  of  an  Act 


passed  in  1825  (6  Geo.  4.  c.  cxxxii.)  for 
the  better  paving  and  otherwise  improving 
the  borough  of  Derby.  The  sewage  of 
the  borough  had  for  some  years  been  dis- 
charged in  an  unpurified  state  through 
outfalls  into  the  river.  These  outfalls 
were  constructed  many  years  ago,  and  the 
defendants  denied  all  responsibility  for 
their  construction.  From  as  early  as 
1872  down  to  the  present  time  com- 
plaints of  the  pollution  of  the  river  were 
made  by  the  Earl  of  Harrington  and  his 
predecessor  in  title,  and  in  answer  they 
were  informed  that  the  nuisance  would 
be  abated. 

In  1898  an  order  was  made  by  the 
Countv  Court  under  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  on  the 
application  of  the  Derbyshire  County 
Council,  requiring  the  defendants  to 
abstain  from  polluting  the  river,  and 
giving  them  until  December  31,  1902,  to 
do  what  was  required.  This  time  had 
subsequently  been  extended  to  January  1 , 
1906. 

In  1901  the  defendants  obtained  an 
Act  of  Parliament  authorising  them  to 
construct  sewage  works  for  their  whole 
area. 

Macmorran,  K,C.,  and  R.  GunninghaTn 
Glen,  for  the  plaintiffs. — It  is  the  duty 
of  the  defendants  to  prevent  the  discharge 
from  their  sewers  being  a  nuisance.  The 
discharge  of  sewage  into  a  river  is  abso- 
lutely prohibited  by  law.  By  the  Public 
Health  Act,  1850  (13  &  14  Yict.  c.  90), 
provisional  orders  of  the  general  board 
of  health  made  under  the  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63),  were 
applied  to  Derby,  under  which  the  defen- 
dants obtained  their  power  to  make  the 
outfalls  in  question.  By  section  4  of  the 
Local  Government  Act  (1858)  Amend- 
ment Act,  1861  (24  k  25  Vict.  c.  61), 
local  boards  were  empowered  to  exercise 
the  powers  given  by  section  45  of  the  Act 
of  1848,  but  were  thereby  prohibited 
from  constructing  or  using  any  outfall, 
drain,  or  sewer  for  the  purpose  of  convey- 
ing any  sewage  or  filthy  water  into  any 
natural  watercourse  until  it  was  purified. 
That  provision  was  re-enacted  by  section  1 7 
of  the  Public  Health  Act,  1875  (38  <k 
39   Vict.  c.  55).     The  defendants   were 
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therefore  absolutely  prohibited  from  dis- 
cn&rging  their  unpurified  sewage  into  the 
river  &fcer  1861.  The  plaintiii's  here  are 
tiot  oomplainiDg  that  the  defendants  have 
^ade  default  in  providing  a  system  of 
^wera,  and  consequently  the  procedure 
provided  by  section  299  of  the  Act  of 
^%75  is  not  applicable. 

\^BucKLEY,  J. — What  order  do  you  ask 
^or  at  the  Bar  1] 

We  ask  for  a  mandatory  order  requir- 
ing the  plaintiffs  to  clean  out  the  lake. 

[Buckley,  J. — I  do  not  see  my  way  to 
make  such  an  order.] 
Then  we  ask  for  damages. 
Danekwerts,  K.C.,  and  R,  •/.  Parker^  for 
the  defendants. — ^The  defendants  admit 
that  they  pollute  the  river  to  some  extent ; 
but  they  contend  that  they  have  done  so 
for  many  years,  and  have  thereby  acquired 
a  prescriptive  right  to  do  so.  Further, 
they  contend  that  an  action  for  damages 
will  not  lie  against  them.  The  defendants 
are  not  liable  for  anything  in  the  nature 
of  nonfeasance,  but  for  misfeasance  only. 
Here  no  misfeasance  has  been  proved. 
The  present  corpoi'ation  did  not  construct 
any  of  the  outfalls :  they  inherited  them 
from  their  predecessors.  In  the  case  of 
any  outfall  or  sewer  constructed  more 
than  twenty  years  ago  the  defendants 
have  acquired  a  ])rescriptive  right  to 
discharge  sewage  through  it  into  the 
river.  The  increase  of  pollution  is  due 
either  to  the  increase  of  population  or  to 
fresh  connections  made  by  the  inhabitants 
with  the  defendants'  sewers.  In  neither 
case  are  the  defendants  responsible,  as  the 
«ewer8  were  vested  in  them  by  Act  of 
Parliament.  They  are  not  the  property 
of  the  defendants  in  the  ordinary  sense — 
Tunbridge  WdU  Corporation  v.  Baird 
[1896].^ 

Originally  the  drainage  of  Derby  was 
under  the  control  of  commissioners  acting 
«nder  a  private  Act  of  1825.  By  the 
Public  Health  Act,  1850  (13  &  14  Vict. 
«.  90),  the  commissioners  were  abolished 
and  a  local  board  of  health  was  created. 

By  the  Public  Health  Act,  1848(11&12 
Vict.  c.  63),  s.  43,  all  sewers  were  vested 
in  the  local  boards  of  health ;  and  by  sec- 
tion 45  they  were  empowered  to  repair 
and  discontinue  sewers  vested  in  them, 
(1)  66  L.  J.  Q.B.  451  ;  [L896]  A.C.  MA. 


and  to  make  additional  sewers.  The  latter 
section  only  enabled  a  local  board  of  health 
to  act  within  their  own  district.  The  Local 
Government  Act  (1858)  Amendment  Act, 
1861  (24  &  25  Vict.  c.  61),  s.  4,  empowered 
local  boards  to  exercise  the  powers  given 
them  by  section  45  of  the  Act  of  1848  out- 
side their  districts.  That  section  does  not 
apply,  because  here  all  the  outfalls  are 
within  the  borough. 

Under  the  Public  Health  Act,  1872 
(35  ife  36  Vict.  c.  79),  the  local  board 
became  the  sanitary  authority  of  the 
borough.  By  the  Public  Health  Act, 
1875,  s.  13,  sewers  were  vested  in  the 
local  authorities,  who  were  given  powers 
to  purchase,  repair,  and  make  sewers  (see 
sections  14,  15,  and  16).  By  section  17 
it  was  provided  that  nothing  in  the 
Act  should  authorise  them  to  turn  sew- 
age into  a  stream  before  it  was  purified. 
That  section  does  not  prevent  the  defen- 
dants from  polluting  the  river  if  they  can 
shew  that  they  have  power  outside  the 
Act  to  do  so — Durrani  v.  Branksame 
Urban  Council  [1897].^  By  section  21, 
owners  and  occupiers  of  premises  within 
the  district  are  empowered  to  drain  into 
the  severs  of  the  local  authority.  By 
section  22  similar  powers  are  given  to 
owners  and  occupiers  of  premises  outside 
the  district  on  terms  to  be  agreed  on. 
By  section  32  notice  must  be  given  by  the 
local  authority  before  commencing  sewage 
works  outside  the  district.  By  section  299 
any  complaint  of  default  by  a  local  autho- 
rity in  respect  of  sewers  must  be  made  to 
the  Local  Government  Board.  The  plain- 
tiffcs'  proper  remedy,  therefore,  is  under 
section  299,  and  not  by  action — Pasmore 
V.  Oswaldtwistle  Urban  Council  [l89S] ' 
and  Robinsmi  v.  Workington  Corporation 
[1897].* 

By  the  Rivers  Pollution  Prevention 
Act,  1876  (39  <k  40  Vict.  c.  75),  s.  3, 
the  drainage  of  sewers  into  streams  is 
prohibited,  except  in  the  case  of  indi- 
viduals. The  defendants  cannot,  there- 
fore, prevent  persons  who  have  acquired 
a  prescriptive  ri^ht  to  use  the  sewers  from 
so  using  them — Reg,  v.  Stainss  Local  Board 

(2)  66  L.  J.  Cb.  653 ;  [1897]  2  Ch.  291. 
(.S)  66   L.   J.   Q.n.   392;  67  L.  J.  Q.B.  636; 
[1897]  1  Q.B.  625;  [1898]  A.C.  387. 

(4)  6<  L.  J.  Q.B.  388  ;  [1897]  1  Q  B.619. 


Digitized  by 


Google 


222 


CHANCERY  DIVISION. 


[190.3 


V.  Acton  Local  Board  [l882],^  in  which 
an  injunction  was  granted,  is  distinguish- 
able from  the  present  case  on  the  ground 
that  there  there  were  no  prescriptive  rights. 
The  only  way  in  which  the  defendants 
could  prevent  the  sewage  from  going  into 
the  river  would  be  by  constructing  a  new 
system  of  sewerage  to  convey  the  sewage 
elsewhere.  Inasmuch  as  the  defendants 
have  done  nothing  to  create  or  increase 
the  pollution,  the  plaintiffs  cannot  compel 
them  to  do  this — AU,-Gen.  v.  Clerkenwell 

(6)  60L.  T.  261. 

(6)  51  L.  J.  Ch.  686 ;  20  Ch.  D.  595. 

(7)  68  L.  J.  Ch.  498 ;  [1899]  2  Ch.  378. 
(»)  ft2  L.  J.  Ch.  108  ;  22  Ch.  D.  221. 


HARBixoroN  (Earl)  v.  Derbt  Corforation. 

[1888].^  By  the  Pavers  Pollution- Preven- 
tion Act,  1893  (56  &  57  Vict.  c.  31),  the 
provisions  of  section  3  are  extended  to 
include  any  channel  vested  in  the  locul 
authority  through  which  the  sewage 
iiows.  As  persons  aggrieved  within  sec- 
tion 8  of  the  Act  of  1876,  it  was  com- 
petent to  the  plaintiffs  to  bring  an  action 
themselves  under  the  Act  in  the  local 
County  Court  against  the  defendants 
(see  sections  10,  11,  13,  and  16),  instead 
of  moving  the  county  council  to  take 
action  in  the  matter.  The  obligation 
imposed  on  the  defendants  was  to  use 
the  best  practical  means  of  preventing 
pollution,  and  if  they  have  done  so  they 
will  be  under  no  liability. 

Although  prescriptive  rights  cannot  be 
acquired  as  against  public  authorities  they 
can  as  against  individuals.  The  defen- 
dants contend  that  they  have  acquired  as 
against  the  plaintiffs  a  prefccriptive  right 
to  pollute  the  Derwent  from  outfalls  more 
than  twenty  years  old.  Such  a  right 
extends  to  tlie  whole  capacity  of  the  sewer, 
and  the  question  as  to  whether  there  has 
been  any  increase  in  the  amount  of  the 
pollution  is  immaterial.  As  regards 
sewers  constructed  less  than  twenty  years 
ago  the  plaintiffs  are  in  this  difficulty : 
they  have  to  prove  that  damage  is  done 
by  the  additional  pollution,  and  that  but 
for  that  additional  pollution  no  damage 
would  have  been  caused.  Owing  to  tlie 
existence  of  the  prescriptive  rights  the 
present  case  is  not  one  in  which  the  Court 
will  grant  an  injunction — Att.-Gen,  v. 
DorkiTig  Union  [I882]  ^  and  Brown  v. 
Dunstable  Corporation  [1899].^     Att.-Gert. 


Vestry  [i89l]  ^  and  Glossop  v.  ffesion  and 
Jsletoorth  Local  Board  [1879].^^  The 
defendants  are  liable  only  tor  misfeasance 
and  not  for  nonfeasance— Cotofoy  v.  A'ew- 
market  Local  Board  [l892]  ^^  and  RuastU 
v.  Men  of  Devon  [  1 788].  *  ^  And  this  prin- 
ciple applies  not  only  where  the  action  is 
for  an  injunction,  but  also  where  it  is  for 


Then  as  to  damages,  the  plaintiffs  and 
their  predecessors  in  title  have  known  for 
over  forty  years  that  sewage  w^as  being 
discharged  into  the  river,  and  have  taken 
no  action  until  the  present  time.  If, 
therefore,  they  chose  to  take  water  into 
their  lake  from  the  river  they  cannot 
complain  that  it  was  polluted — Adams  v. 
Lancashire  and  Yorkshire  Railway  [l869l  ^* 
and  Gee  v.  Metropolitan  Railway  [l873j.** 
The  plaintiffs'  remedy  was  not  to  take  the 
water  on  to  their  land,  and  to  bring  an 
action  against  the  defendants  for  damages 
for  not  being  able  to  use  it.  The  damage 
caused  to  the  lake  by  the  silting  up  was 
not  due  to  sewage,  but  to  vegetable  and 
other  matter  brought  down  by  the  stream 
above  Derby,  and  to  dead  leaves  from 
trees  and  dead  weeds  in  the  lake. 

Assuming,  however,  that  the  plaintiffs^ 
are  entitled  to  some  damages,  they  must 
be  limited  to  such  damages  as  have 
accrued  within  six  months  before  action 
brought — Public  Authorities  Protection 
Act,  1893,  s.  1,  sub-s.  (a)}^  The  fact 
that  the  cause  of  action  was  a  continu- 


(9)  60  L.  J.  Ch.  788 ;  [1891]  .3  Ch.  527. 

(10)  49  L.  J.  Ch.  89  ;  12  Ch.  D.  102. 

(11)  62  L.  J.  Q.B.  65  ;  [1892]  A.C.  345. 

(12)  2  Term  Rep.  667. 

(13)  38  L.  J.  C.P.  277 ;  L.  R.  4  C.P.  739. 
(14^  42  L.  J.  Q.B.  105  ;  L.  R.  8  Q.B.  161, 173. 
(15)    Public    Authorities    Protection     Act, 

1893,  .M.  1  :  "Where  after  the  commencement 
of  this  Act  any  action,  prosecution,  or  other 
proceeding  is  commenced  in  the  United  King- 
dom against  any  person  for  any  act  done  in 
pursuance,  or  execution,  or  intended  execution 
of  any  Act  of  Parliament,  or  of  any  public 
duty  or  authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any  such 
Act,  duty,  or  authority,  the  following  pro- 
visions shall  have  effect :  {a)  The  action,  pro- 
secution, or  proceeding  shall  not  lie  or  be 
iDstituted  unless  it  is  commenced  within  six 
Tionths  next  after  the  act,  neglect,  or  default 
complained  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after 
the  ceasing  thereof.  .  .  ." 
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ing  one  does  not  prevent  the  Act  from 
applying  —  Markey  v.  Tolworth  Jovni 
ffoapUal  District  ^oord  [1900].*^  Dourley 
Main  CoUiery  Co,  v.  MitcheU  [iSseV^ 
Carey  jr.  Bermondsey  Corporation  [1903 J,*® 
and  Lloyd  v.  Wigney  [l83o].^9 

The  Act  of  1893  applies  to  actions  for 
nuisance — Chapman^  Moraona  <k  Co.  v. 
Auckland  Union  [l889].^®  This  is  not  a 
^se  for  an  injunction,  because  the  defen- 
^Qts  are  not  threatening  or  intending  to 
^0  an  unlawful  act.  At  the  date  of  the 
issue  of  the  writ  in  the  action  they  were 
doing  all  in  their  power  to  abate  the 
noisinee.  If  an  injunction  is  granted  at 
^j  it  ought  to  be  limited  to  restraining 
^^  defendants  from  doing  what  they 
^^M  otherwise  do. 

/i/ac/norran^  K.C.^  in   reply. — By  the 

/svVat©  A.ct  of  1825  commissioners  were 

/>I>ointed,  and  were  empowered  to  make 

^wer-s  for  Derby.    The  Act  did  not  ex- 

P^^essljr  prohibit  them  from  turning  the 

^®^^ge    into   the    river.      Outfalls  were 

^ttade    by  them  under  the  Public  Health 

Act,    1848  (11  &  12  Vict.  c.  63),  ss.  41, 

4^>  ^nd  45.     By  section  46  of  that  Act  the 

irt-     ^^thority  were  empowered  to  turn 

tTCir   Be  wage  into  the  river,  "but  so  as 

tiot  to    commit  a  nuisance.'^     These  sec- 

^ona    a-i-e  repeated  in  the  Act  of  1875. 

Y^'^^ch  of  section    19,  which   repeats 

section     46  of  the  Act  of  1848,  gives  rise 

^  ^^^i^se  of  action,  and  section  299  does 

J     j^t^I>ly.     Section  15  imposes  on  the 

gjjj      ^vithority  the  duty  of  maintaining 

tile  ^^^^°&  sewers,  and  section  299  gives 

wilJ 


Omi 


*"®**^edy  for  its  breach,  and  the  Court 
^^^^^ti  therefore  interfere — Pcbsmore  v. 
gjjg^'^^^^iwfii/d  Urban  Council}  But  that 
whieK  ^^^^^  not  apply  to  section  1 9,  under 
pj.Q^  t:he  local  authority  are  bound  to 

nuis».*^^  their  sewers  from  causing  a 
g|j^  *-^Oc.  They  must  provide  such  a  dis- 
^^^^^  for  their  sewers  that  no  nuisance 
ougbk^^ — section  27.  Here  the  defendants 
i^^*    to  have  constructed  proper  works 

^  ^^ling  with  the  sewage. 
^_    ,^^  prescriptive  right  can  be  claimed 
'    ^*^^    defendants    to    discharge  their 

^^^>   69  L.  J.  Q.B.  788  ;  [1900]  2  Q.B.  454. 
Sty   65  L.  J.  Q.B.  629;  11  App.  Cas.  127. 

>*5)  67  J.  P.  111. 

V*?)  6  Bing.  489. 

V*0)  68  L.  J.  Q.B.  604 ;  23  Q.B.  D.  29  L 


sewage  into  the  river — Goldamid  v.  Tun- 
bridge  Wells  Improvement  Commissioners 
[l865].^^  Even  assuming  that  the  de- 
fendants could  acquire  such  a  right,  it 
would  not  extend  to  an  increase  in  the 
pollution.  No  doubt  where  the  local 
authority  have  not  themselves  constructed 
the  sewers,  but  have  only  permitted  them 
to  be  used  as  formerly  by  the  inhabitants, 
they  cannot  be  sued — Alt,- Gen.  v.  Dorking 
Union,^  Glossop  v.  Heston  and  Isleworth 
Local  Board}^  Here  the  defendants 
have  added  to  the  nuisance,  and  by  so 
doing  have  rendered  themselves  liable  for 
the  whole  nuisance.  The  plaintiffs'  claim 
is  for  misfeasance  as  well  as  nonfeasance. 

In  1872  the  defendants  succeeded  the 
old  local  board,  and  having  regard  to 
section  9  of  the  Public  Health  Act,  1872, 
must  be  considered  as  being  in  the  same 
position  as  the  old  local  board.  It  is  ad- 
mitted that  some  of  the  outfalls  were 
constructed  by  that  board.  The  defen- 
dants have,  by  exercising  their  powers 
under  section  36  of  the  Act  of  1875  of  re- 
quiring the  substitution  of  water-closets 
for  earth-closets — NichoUv,  Epping  Urban 
Council  [l899]  2^ — enormously  added  to 
the  volume  of  sewage  going  into  the 
river.  It  is  the  gradual  increase  of 
sewage  since  1872  which  has  caused  the 
nuisance  of  which  the  plain tififs  complain. 
That  distinguishes  this  case  from  Glossop  v. 
Heston  and  Isleworth  Local  Board  ^^  and 
AU.-Gen.  v.  Dorking  Union.^  As  to  what 
constitutes  a  sewer  as  distinguished  from 
a  drain,  see  Beckenham  Urban  Council  v. 
Wood  [1896]." 

Section  299  of  the  Act  of  1875  does  not 
apply  to  a  case  like  the  present — Baron 
V.  Fortslade-by-Sea  Urban  Council  [1900].^* 
It  is  concerned  only  with  breaches  of 
section  15 — Dent  v.  Bournemouth  Cor- 
poration [l897]  2^  and  Gibbings  v.  Hunger- 
ford  [1904].26 

As  to  damages,  in  1867,  when  the 
lake  was  cleaned  out,  the  owner  of 
Elvaston  Castle  was  using  the  water  in 

(21)  35  L.  J.  Ch.  88;  L.  R.  1  Eq.  161. 
Affirmed  on  appeal,  35  L.  J.  Ch.  382 ;  L.  R.  1  Ch. 
349. 

(22)  68  L,  J.  Ch.  393  ;  [1899]  1  Ch.  844. 

(23)  60  J.  P.  490. 

(24)  69  L.  J.  Q.B.  899 ;  [1900]  2  Q.B.  58S. 

(25)  66  L.  J.  Q.B.  395. 

(26)  [1904]  1  Ir.  R.  211. 
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a  way  which,  as  a  riparian  owner,  he  was  the 
entitled  to  do.  The  water  was  not  then 
polluted  to  any  appreciable  extent.  In 
1872  the  river  became  worse.  It  has 
been  argued  that  the  lake  has  silted  up 
from  natural  causes.  The  p1ainti£fs  do 
not  complain  of  that,  but  they  contend 
that  the  necessity  for  cleaning  it  out  has 
been  occasioned  by  the  sewage  pollution, 
and  that  the  cost  of  so  doing  ought  to  be 
borne  by  the  defendants. 

The  meaning  of  section  1  (a)  ^^  of  the 
Public  Authorities  Protection  Act,  1893, 
is  that  where  the  injury  is  continuous  the 
six  months  is  to  be  computed  from  the 
date  at  which  the  injury  ceases.  It  does 
not  mean  that  an  action  must  be  brought 
within  six  months  of  the  date  on  which 
each  act  is  done — Carey  v.  Bermondsey 
Corporation,^^ 

If  the  plaintiffs  are  entitled  to  bring 
an  action  at  all,  they  are  only  limited  by 
the  Statute  of  Limitations  to  six  years 
before  action  brought. 

Cur.  adv.  vuJt. 


Dec,  3. — Buckley,  J.,  read  the  follow- 
ing judgment  :  For  many  years  past,  and 
for  aught  I  know  since  sewers  were  first 
laid,  the  sewage  of  the  borough  of  Derby, 
as  that  borough  existed  before  1877,  and 
as  extended  in  that  year,  and  as  again 
extended  in  1901,  has  been  discharged  in 
a  crude  state,  without  purification  or 
treatment  of  any  kind,  into  the  river 
Derwent.  The  discharge  is  by  certain 
outfalls,  of  which  I  may  dismiss  two  with 
but  few  words.  The  one  is  the  Midland 
Bailway  outfall,  which  is  not  vasted  in 
the  corporation  and  is  the  outlet  of  drains 
which  come  only  from  the  premises  of 
the  Midland  Railway  Co.  This  outfall 
to  some  extent  no  doubt,  but  to  exactly 
what  extent  I  am  unable  to  say,  con- 
tributes to  the  pollution  of  the  river.  The 
other — the  Markeaton  Brook — is  of  little 
importance.  It  seems  to  be  a  brook 
rather  than  a  sewer,  and  brings  down  no 
sewage  at  all,  or  at  most  the  drainage  of 
a  very  few  houses.  By  the  remaining 
outfalls  the  whole  sewage  of  the  borough 
is  discharged,  as  I  have  said,  into  the 
river.  These  outfalls  were  all  made  more 
than  twenty  years  ago.  The  sewage  thus 
discharged  has  for  many  years  polluted 


river.  The  pollution  has  been  from 
at  least  the  year  1872  onwards — a  con- 
stantly increasing  pollution.  As  the 
population  of  Derby  has  increased,  as  new 
connections  have  been  made  to  previously 
existing  sewers,  as  new  sewers  have  from 
time  to  time  been  laid,  and  as  privies  have 
from  time  to  time  been  converted  into 
water-closets,  the  volume  of  the  sewage 
and  the  pollution  of  the  river  have  con- 
tinually increased. 

The  plaintiffs  are  the  legal  owners,  and 
the  plaintiff  Lord  Harrington  is  the 
equitable  tenant  for  life,  of  the  Elvaston 
Castle  and  estate  lying  by  the  course  of 
the  river  some  five  and  a- half  miles  below 
Derby.  The  estate  extends  in  places 
along  both  banks,  and  in  other  places 
along  one  bank  only  of  the  river.  There 
has  existed  for  many  years  an  intake  from 
the  river,  a  short  distance  above  the 
castle,  which,  after  a  short  course,  brought 
water  from  the  river  into  an  ornamental 
lake  lying  at  a  bhort  distance  from  the 
castle.  The  outflow  from  the  lake  passed 
along  another  channel  again  into  the 
river  some  distance  below.  At  the  outlet 
from  the  lake  Lord  Harrington  and  his 
predecessors  in  title  have  for  many  years 
had  a  water-wheel,  for  which  the  power 
was  obtained  from  the  water  which  came 
in  at  the  intake  and  flowed  out  at  the 
lower  end  of  the  lake.  It  was  used  to 
pump  water  from  an  adjacent  well  into  a 
tower  at  the  castle  and,  I  believe,  another 
receptacle.  This  water  was  used  for  all 
purposes  of  water-supply  to  the  castle, 
stables,  gardens,  and  appurtenances.  The 
plaintiffs  say  that  the  defendants,  the  cor- 
poration, have  polluted  the  river,  and  ask 
first — an  injunction  to  restrain  them  from 
polluting  the  river,  so  as  to  cause  a 
nuisance  to  the  castle  and  estate  ;  secondly, 
a  mandatory  injunction  to  compel  them  to 
do  certain  works  of  cleansing  and  removal 
of  foul  matter  from  the  plaintiffs*  lands ; 
and  thirdly,  damages  for  injuries  done  by 
the  pollution  of  which  they  complain. 

As  regards  the  pollution,  the  evidence 
is  that  it  exists  in  a  very  gross  degree. 
The  defendants  say  that  the  river  when 
it  reaches  Derby  is  already  in  a  polluted 
condition.  I  need  say  no  more  about  this, 
for  the  evidence  of  their  own  witnesses  is 
that  this  pollution,  so  far  as  it  exists,  will 
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hare    become   innocuous  and   have    dis- 
appeared  altogether   before   the    stream 
reaches  the  plaintiffs'  lands.     The  pollu- 
tion   o£  which  the  plaintiffs  complain  is 
sot    a.tt;ribu table  to  anything  done  above 
the  borough  of  Derby.   The  result^^  of  the 
pollution,  quite  shortly  stated,  have  been 
that    in  the  latter  half  of  the  d<»cennial 
period    ending  in  1890  the  pollution  in 
the  river  and  in  the  lake  became  so  great 
tha.t  tbe  fish  in  the  river  below  Derby  and 
in  tbo  lake  died  and  were  found  floating 
in  tbe  water  covered  with  slime,  and  in  or 
about  1893  to  1897  Lord  Harrington  was 
removing  cartloads  of  fish  killed  by  the 
pollution  ;  that  somewhere  about  the  same 
time  (say  1895)  the  water- weeds  in  Lord 
Harrington's  intake  from  the  river  died 
^d  the  weeds  in  the  lake  died,  and  that, 
while  water- weeds  may  flourish  upon  a 
Email  amount,  they  are  killed  by  a  large 
amount  of    sewage   pollution  ;  and   that 
about  the  same   time   the  water  in  the 
lake  became  so  foetid  and  foul  that   re- 
sidence at  the  castle  became  not  only  un- 
pleasant, but  to  a  large  extent  dangerous. 
Dr.  fiarwise,     medical    ofiicer    for     the 
county,  who  had  been  subpoenaed  in  this 
action  by  both  sides,  and  had  given  no 
proof  to  either,  has  proved  what  he  found 
to  be  the  state  of  facts  in  October,  1903, 
and  I  can  best  give  it  in  his  own  words. 
He  says :    **  In   consequence    of  a  com- 
plaint from   Lord  Harrington    I  paid  a 
visit  to   Elvaston    Castle    and    obtained 
samples  of  the  water  used  for  dietetic  pur- 
poses.    The  water  is  obtained  from  the 
lake  in  front  of  the  castle,  which,  in  its 
tarn,  is  supplied   by  a  feeder  from  the 
river  Derwent.     At  the  time  of  jny  visit, 
the  water  being  pumped  up  to  the  castle 
positively  stank.     There  were  hundreds  of 
dead  fish  (chiefly  tench)  floating  on  the 
lake,  in  fact,  there  were  so  many  close  to 
the  pumping-station    that    there  was  a 
most   offensive  smell    for  twenty    yards 
around.     The  sides  of  the  lake  and  its 
feeder  were  covered  with  black  stinking 
mud,  and  the  water  was  bubbling   with 
putrefaction.     I  followed  the  feeder  up  to 
the  Derwent  and   saw  pieces  of  excreta 
floating  by.      There  is  no  other   water 
available     for      drinking-purposes,     and 
oiriog  to  the  presence  of  a  case  of  cholera 
in  Derby,  and  the  castle  being  only  100 


yards  from  the  lake,  in  reply  to  the  ques- 
tion put  to  me,  I  could  only  give  the 
opinion  that  it  was  not  under  the  circam- 
sttnces,  safe  to  live  there."  That  report 
is  dated  October  20,  1893. 

The  state  of  pollution  at  the  present 
day,  taking  the  evidence  of  Mr.  Hehner 
( who  gave  his  evidence  most  fairly)  and  of 
Dr.  Howarth,  who  were  both  called  for 
the  defendants,  is  that  the  water  at  the 
intake  is  seriously  polluted  with  sewage, 
with  the  result  that  the  lake  had  become 
in  a  filthy  and  almost  dangerous  state,  to 
which  the  sewage  contributed,  and,  accord- 
ing to  Dr.  Howarth,  that  at  times  of  low 
river  and  of  the  first  flood  water  the 
pollution  at  the  intake  is  so  gross — mean- 
ing by  that  not  merely  that  it  is  not  fit  to 
drink,  but  that  it  is  so  foul,  as  not  to  be 
fit  for  impounding  in  a  lake.  Mr.  Hehner, 
as  regards  the  condition  of  impurity  of  the 
water  at  the  intake,  says  that  it  is 
seriously  polluted  with  sewage.  At 
normal  times  he  puts  it  as  being  with  few 
exceptions  of  such  purity,  or  rather  im- 
purity, as  the  Thames  Conservators  will 
treat  as  being  sufficiently  good  for  the 
admission  of  a  sewage  effluent  into  the 
Thames.  In  other  words,  it  does  not 
approach  at  all  to  a  proper  condition  of 
purity  for  a  flowing  river,  but  at  most  to 
such  a  condition  as  may  be  accepted  for  an 
efliuent  towage  discharge  into  a  flowing 
river  for  the  purpose  of  being  mixed  with 
a  much  larger  volume  of  water,  and  thus 
rendered  innocuous.  The  lake,  he  says, 
was  in  a  filthy,  almost  putrid,  state. 

In  1898  the  county  council  obtained 
from  the  County  Court  under  the  Rivers 
Pollution  Prevention  Acts  of  1876  and 
1893  an  order,  which  I  need  not  read  at 
length,  but  which  ordered  the  corporation 
to  abstain  from  polluting  the  river.  As 
regards  obtaining  that  order.  Lord 
Harrington  says  he  thinks  he  most  likely 
instigated  the  county  council  in  the 
matter,  and  that  he  would  have  taken 
action  if  they  had  not.  That  order  gave 
the  corporation  until  December  31,  1902, 
to  do  what  was  required.  That  time  has 
since  been  twice  extended,  and  the  second 
extension  will  expire  on  January  1,  1906. 

As  long  ago  as  the  year  1872  the  then 
Earl  of  EUrrington,  father  of  the  present 
earl,    commenced,   and   the  present  earl 
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moke  repeated  complaints  and  protests  to 
the  defendants  against  the  grievous  state 
of  things  which  existed  in  the  river. 
From  the  long  correspondence  which  has 
been  read  in  the  case  I  extract  the  follow- 
ing by  way  of  summary  sufficient  for  my 
purpose,  and  taken  roughly  at  successive 
intervals  of  ten  years :  On  June  10, 1872, 
the  mayor  stated  that  the  subject  of  the 
sewage  of  Derby  would  receive  attentive 
consideration,  and  asked  that  the  matter 
might  be  permitted  to  remain  in  abey- 
ance for  the  present.  The  local  authority 
continued  that  request  upon  several 
occasions.  On  December  18,  1873,  they 
stated  that  they  were  awaiting  reports 
and  the  results  of  proposed  legislation 
with  a  view  to  taking  advantage  of 
them.  On  June  1,  1883,  they  stated 
that  attention  was  being  given  to  a  com- 
prehensive scheme  of  drainage  for  the 
borough,  and  on  December  17,  1883, 
that  no  time  would  be  lost  in  bringiug 
before  the  corporation  a  scheme  for  adop- 
tion. On  April  9,  1892,  the  town  clerk 
wrote  that  Sir  Frederick  Bramwell  was 
engaged  upon  a  report  upon  the  matter, 
and  again  on  July  12,  1892  (in  a  letter 
in  which  he  had  the  courage  to  say  that 
Lord  Harrington  was  "  taking  up  a  very 
peremptory  position  ''),  that  the  corpora- 
tion were  making  experiments  and  had 
retained  Sir  Frederick  Bramwell  and  Mr. 
Harris,  and  were  acting  under  their 
advice.  On  August  11,  1892,  the  town 
clerk  refused  to  give  Lord  Harrington 
any  definite  assurance  in  the  matter,  but 
stated  that  no  definite  time  could  be  fixed 
until  the  Lock  wood  process  had  been 
tested,  and  so  on.  On  October  4,  1894, 
he  wrote  that  the  committee  had  received 
the  report  of  Sir  Frederick  Bramwell  and 
Mr.  Harris  and  had  it  under  considera- 
tion. Shortly  stated,  the  effect  of  the 
correspondence  is  that  the  repeated  com- 
plaints made  and  great  forbearance 
shewn  by  Lord  Harrington  and  his  father 
were  met  with  repeated  promises  or  assur- 
ances that  something  would  be  done, 
but  that  nothing,  in  fletct,  was  done  by 
the  defendants  to  remedy  the  state  of 
things  which  existed.  Ultimately,  in 
1898,  the  order  of  the  County  Court 
was  obtained.     In  1901  the  corporation 


an  Act  giving  them  certain 
statutory  powers  to  deal  with  the  sewage. 
The  intended  works  under  the  order  of 
1898  had  not  been,  and  I  daresay  could 
not  be,  constructed  and  finished  by  1902, 
and  in  July  of  that  year  Lord  Harrington 
found  it  necessary  to  close,  and  did  close, 
the  source  by  which  the  water  of  the 
river  flowed  into  the  intake  of  his  lake. 
The  result  was  that  the  water-power 
which  was  employed  to  pump  water  for 
his  house  was  destroyed.  He  had  there- 
fore to  supply  power  for  that  purpose,  and 
built  an  engine-house  and  put  in  an 
engine  and  a  new  pump,  which,  upon  the 
evidence,  was  the  most  reasonable  and 
cheapest  way  of  meeting  the  difficulty  of 
the  destruction  of  the  water-power  which 
he  had  previously  enjoyed.  On  July  29, 
1902,  in  view  of  the  closing  of  the  sluice 
and  the  cutting  off  of  the  water.  Lord 
Harrington's  solicitors  wrote  that  he 
would  hold  the  corporation  responsible 
for  the  expense  to  which  he  was  put  in 
connection  with  the  new  pumping  appa- 
ratus and  making  new  watering-places 
for  his  tenants'  cattle.  To  this,  on 
August  16,  1902,  the  town  clerk  replied 
that  the  corporation  "  cannot  accept  any 
liability  in  the  matter."  In  the  result 
the  writ  in  chis  action  was  issued  on 
December  18,  1902. 

I  will  first  deal  with  the  question 
whether  the  plaintiffs  can  obtain  the  in- 
junction which  they  ask  to  restrain  the 
defendants  from  polluting  the  river  so  as 
to  cause  it  to  be  a  nuisance  to  them. 
For  this  purpose  it  is  necessary  to  bear  in 
mind  that  the  sewage  which  is  now 
polluting  the  river  may  come  from  any 
one  of  four  sources  of  origin — namely, 
first,  from  sewers  constructed  many  years 
ago,  into  which  householders  have  for 
more  than  twenty  years  discharged  their 
sewage ;  secondly,  from  sewers  not  laid 
by  the  corporation,  but  which  became 
vested  in  the  corporation  when  they 
became  the  sanitary  authority  into  which 
householders  have,  by  virtue  of  their  statu- 
tory rights,  made  connections;  thirdly, 
from  sewers  laid  by  the  corporation ; 
and  fourthly,  from  additional  sewage 
arising  from  the  conversion  of  privies  into 
water-closets  under  directions  given  by 
the  corporation  for  that  purpose.     As 
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is, 
settled  by  authority  that  persons  who 
have  discharged  their  sewage  for  more 
than  twenty  years  have  obtained  a  pre- 
scriptive right — Glossop  v.  Heaton  and 
Iskw&rih  Local  Board,^^  AU.-Gm.  v. 
Dorking  Union,^  Reg,  v.  Stainea  Local 
Board,^  and  Broum  v.  Dunsiahle  Corpora- 
iionJ  It  is  true  that  this  prescriptive 
right  is  not  that  of  the  defendants,  but 
of  persons  who  use  the  sewers  of  the 
defendants ;  but  it  would  be  impossible,  I 
think,  to  grant  an  injunction  which  would 
interfere  with  those  prescriptive  rights. 
The  corporation  have,  in  fact,  as  was 
decided  in  AtL-Gen,  v.  Dorking  Union,^ 
only  a  limited  ownership  in  the  sewers, 
and  are  not  in  the  same  position  as  a 
private  individual  would  be,  because  they 
have  in  many  cases  no  power  to  prevent 
householders  from  using  them ;  and  when 
they  have  power  a  landowner  cannot 
obtain  an  injunction  agaiust  them  by 
reason  of  the  fact  that  they  in  turn  could 
obtain  an  injunction  against  the  house- 
holder. It  would  therefore  be  impossible 
to  grant  an  injunction  which  should  extend 
to  sewers  of  the  first  class,  for  the  Court 
will  never  enjoin  a  defendant  unless  it  is 
satisfied  that  the  party  enjoined  can  obey 
the  order.  Similar  considerations  apply 
to  sewers  of  the  second  class.  The  sewers 
of  the  first  and  second  classes  are  a  con- 
stituent contributing  to  the  total  volume 
of  sewage  which  is  discharged  through  the 
out&Us,  and  if  an  injunction  cannot  be 
granted  as  regards  the  first  and  second 
classes  it  is,  I  think,  physically  impossible, 
or  practically  impossible,  for  the  defen- 
dants to  comply  with  an  injunction  if  an 
injunction  were  granted  as  to  the  sewers 
of  the  other  two  classes.  This  seems  to 
be  a  first  ground  why  an  injunction  can- 
not be  granted.  But,  further,  as  regards 
the  last  two  classes,  so  soon  as  the  cor- 
poration have  made  new  sewers  or  have 
permitted  or  directed  connections  into 
them  or  conversions  of  privies  into  water- 
closets,  with  consequent  discharge  of 
farther  sewage,  there  have  arisen,  as  it 
seems  to  me,  rights  in  individuals  under 
the  statutes  to  continue  to  discharge 
through  the  sewers  which  in  fiawst  have 
been  constructed.  An  injunction  could 
no  doubt  be  granted  to  restrain  the  cor- 
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it  is,   I   think,     poration  from  constructing  further  sewers 


so  as  to  pollute  or  increase  the  pollution, 
but  it  is  not  shewn  that  they  are  doing 
so.  Neither  the  rights  of  the  parties  nor 
the  circumstances  of  the  case  seem  to  me 
to  allow  of  an  injunction  which  shall  re- 
strain the  defendants  as  regards  any  sewers 
■  which  have  been  constructed.  These  reasons 
are  sufficient,  I  think,  to  shew  that  the 
plaintiffs  cannot  obtain  an  injunction.  But 
there  are  further  grounds  upon  which 
I  should  be  of  opinion  that  an  injunction 
ought  not  to  be  granted,  supposing  that  it 
were  possible  to  grant  it.  First,  under 
the  Bivers  Pollution  Prevention  Acts  the 
plaintiff  Lord  Harrington,  as  a  person 
aggrieved,  could  obtain  protection  not  only 
as  regards  sewage  w^hich  the  defendants 
cause  to  fall  or  flow  or  knowingly  permit 
to  fall  or  flow  into  the  river,  but  also 
under  the  Act  of  1893,  as  regards  sewage 
which  in  fact  falls  or  flows  or  is  carried 
into  the  river  after  passing  through  the 
sewers  of  the  corporation,  so  that  a  larger 
protection  than  otherwise  might  be  pos- 
sible is  afibrded  under  those  Acts ;  and  in 
point  of  fact,  by  the  order  of  1898,  which 
was  obtained  with  the  knowledge  and  at 
the  instigation  of  the  plaintiff,  he  has 
obtained  such  protection,  and  that  protec- 
tion is  on  its  way  to  be  given  by  the  con- 
struction of  works  as  to  whose  efficiency  I 
have  not  to  enquire  in  this  action.  Under 
these  circumstances  I  should  be  slow  to 
grant  an  injunction  which  would  or  might 
give  him  protection  a  second  time,  but  a 
protection  less,  it  may  be,  than  has  already 
been  obtained  under  the  order  of  1898. 
Further,  as  a  third  ground,  I  think  that 
in  the  exercise  of  its  discretion  the  Court 
would  not  grant  an  injunction  upon  the 
footing  that  the  defendants  are  threaten- 
ing and  intending  to  continue  the  pollu- 
tion when  in  fact  they  stand  in  a  position 
in  which,  by  the  statutes  which  govern 
them,  they  are  precluded  from  closing 
the  sewers  and  are  in  fact  taking  steps  to 
remove  the  cause  of  the  pollution.  For 
these  reasons  I  think  no  injunction  against 
pollution  should  be  granted. 

Secondly,  as  regards  the  mandatory 
injunction  which  is  asked,  it  seems  to  me 
that,  and  I  think  the  plaintiff's'  counsel 
conceded  that,  such  a  mandatory  order  is 
impossible.      It    is    an  order  upon   the 
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defendants  to  go  on  the  plaintifis'  land 
and  do  certain  things  there  by  way  of 
removing  an  injury.  The  proper  remedy 
(if  any)  in  respect  of  this  matter  is  in 
damages. 

It  remains  then  to  consider,  as  regards 
the  subject-matter  of  thig  mandatory  in- 
junction and  the  other  matters  in  respect 
of  which  damages  are  sought,  whether  the 
plaintiffs  can  obtain,  and  under  which  of 
the  heads  on  which  they  rely,  damages 
against  these  defendants.  The  plaintifis 
argue  that  to  throw  sewage  into  the  river 
60  as  to  cause  a  nuisance  is  an  illegal  act, 
and  that  the  defendants  are  consequently 
liable  in  damages  for  all  the  pollution 
which  is  caused  by  the  total  volume  of 
sewage  which  is  discharged  into  the  river. 
They  rely  for  the  purpose  of  this  argu- 
ment upon  sections  15,  17,  and  19  of  the 
Public  Health  Act,  1875.  The  defendants 
are  liable,  they  say,  generally  for  causing 
sewage  to  be  discharged  into  the  river  and 
for  not  keeping  their  sewers  so  as  not  to 
be  a  nuisance — liable  not  for  misfeasance 
only,  but  for  nonfeasance  also. 

It  was  decided,  however,  in  Robinson  v. 
Workington  Corporation  ^  and  Pasmore  v. 
Oawaldtwistle    Urban   Council^  that  the 
remedy    for    neglect   of   the    duty    im- 
posed by  section   15  of  the  Act  is  that 
given  by   section  299 — that  the  neglect 
of  this  duty   does  not  give   a  right   of 
action  to  an  individual  whose   property 
has  been  injured.     The  plaintifis  contend, 
however,  that  sections  17  and  19  of  the 
Act  of  1876  create  rights  in  respect  of 
which  they  are    entitled    to    a    remedy 
against  the  corporation  in  respect  of  all 
the  sewers  belonging  to  the  corporation  or 
which  the  corporation  use,  and  that  sec- 
tion 299  does  not  apply  to  that  case.    But 
first,  as  regards  section  17,  it  was  decided 
in  Olossop  V.  Heaton  and  Isleworih  Local 
Board  ^®  and  AtL-Gen.  v.  Dorking  Union  ^ 
that  section  17  is  to  be  read  simply  as  a 
proviso,  and  that  its  efiect,  in  the  words 
of  Lord  Justice  Cotton,  is  only  this — that 
if  the  local  authority  '*  want,  for  the  pur- 
pose of    doing    anything,   to  rely   upon 
authority  given  by  the  Act,  they  must  do 
that  thing  so  as  not  to  commit  a  nuisance." 
The  section,  says   Lord   Justice  Cotton, 
*'  does  not  mean  that  they  (the  local  au- 
thority) are  to  be  considered  as  themselves 


using,  either  by  themselves  conveying,  or 
by  granting  permist^ion  for  sewage  to  be 
conveyed,  into  the  stream  by  means  of  this 
sewer,"  which  they  did  not  construct.  It 
has  only  the  effect  which  I  have  stated. 
As  regards  section  19,  it  was  decided  in 
Baron  v.  Portslade  by-Sea  Union  Council^^ 
that  section  299  does  not  apply  to  cases 
within  section  19,  but  my  observation 
upon  that  case  and  upon  section  19  itself 
is  this — that  what  was  there  dealt  with  was 
the  physical  *  construction  or  condition  of 
the  sewer  as  such.  The  plaintifi^s  com- 
plaint in  this  action  is  not  that  the  sewers 
are  foul  (by  which  I  mean  that  the  sewer 
as  a  sewer  is  not  clean  or  not  properly 
ventilated,  or  the  like),  but  is  that  from 
the  user  of  the  sewer,  whether  the  sewer 
itself  be  clean  or  unclean,  properly  or 
improperly  ventilated,  there  is  discharged 
an  effluent  which  so  pollutes  the  river  as 
that  he  suffers  injury  five  miles  below. 
In  my  opinion  section  1 9  is  not  addressed 
to  that  ca8e.  Counsel  for  the  plaintijSs 
relies  upon  the  words  **that  the  sewers 
shall  be  kept  so  as  not  to  be  a  nuisance.'* 
This  does  not,  I  think,  mean  or  include 
the  case  where  the  matter  complained  of 
is  that  the  sewer  is  so  used  as  that  a  filthy 
discharge  in  excess  of  the  purifying  in- 
fluences of  the  volume  of  the  water  in  the 
river  causes  pollution  at  a  point  lower 
down  the  river. 

It  has  further  been  decided  that  damages 
cannot  in  such  a  case  be  recovered  upon 
the  ground  of  nonfeasance  as  distin- 
guished from  misfeasance.  Thus,  in 
Glosaop  V.  ffeiton  and  Ideworth  Local 
Board  ^®  Lord  Justice  James  says,  "  The 
only  case  the  plaintiff*  has  alleged  or  at- 
tempted to  prove  is  that  he  has  not  been 
relieved  from  a  damage  to  which  he  was 
subject  before  this  body  were  called  into 
existence  in  the  way  he  hoped  to  be,'  and 
as  he  would  be  if  they  had  done  their 
work  in  draining  this  district."  And  in 
Att.-Gen.  v.  Dorking  Union  ^  Lord  Justice 
Cotton  8ays:  "Here  they  are  doing 
nothing,  they  are  not  constructing  a  new 
system  of  sewers.  It  was  said  that  they 
are  in  fact  using  this  sewer  by  allowing  it 
to  be  used  as  part  of  the  existing  system 
of  drainage  which  is  vested  in  them. 
That  is,  they  are  not  substituting  a  new 
system  of  sewerage,  and  in   my  opinion 
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the  mere  fact  that  they  have  not  substi- 
tuted a  new  system  of  sewerage  cannot 
make  this  the  using  of  the  sewer  by  them 
when  it  is  used  without  any  leave  granted 
by  them  under  the  rights  which  are 
granted  by  the  Act  to  householders." 
And  in  Cowley  v.  Newmarket  Local 
Board  ^^  Lord  Herschell  says  that  ho 
doubts  '^  whether  the  broad  general  pro- 
position could  be  supported,  that  when- 
ever a  statutory  duty  is  created  any 
person  who  can  shew  he  has  sustained 
injury  from  the  non-performance  of  that 
duty  can  maintain  an  action  for  damages 
against  the  person  on  whom  the  duty  is 
imposed." 

in  my  judgment,  the  defendants  are 
liable  in  damages  only  for  such  acts  as 
they  have  done,  and  which  have  occasioned 
the  pollution  by  which  the  plaintiffs  are 
injured.  They  are  liable  in  damages  for 
that  which  they  have  done,  but  not  for 
that  which  they  ought  to  have  done  but 
have  failed  to  do.  This  being  so,  I  must  con- 
fine my  attention  to  cases  in  which  either — 
first,  the  corporation  have  laid  new  sewers, 
or  secondly,  have  invited  or  permitted 
householders  to  make  new  connections  with 
the  sewers  of  the  corporation,  or  thirdly, 
have  permitted  or  required  the  conversion 
of  privies  into  water-closets  so  as  to  in- 
crease the  volume  of  sewage.  No  exact 
evidence  has  been  adduced  to  shew  what 
proportion  of  the  total  discharge  of 
sewage  into  the  river  is  attributable  to 
these  causes,  but  both  parties  agree  that 
they  have  put  before  the  Court  such  evi- 
dence as  there  is,  and  that  it  would  be 
practically  impossible  to  ascertain  what  is 
the  exact  amount  of  new  sewers,  new 
connections,  and  so  on,  which  would  lead 
to  the  answer  to  the  above  question. 
Minutes  have  been  referred  to  by  which 
I  am  satisfied  that  the  corporation  have, 
to  a  very  large  extent  within  the  last 
twenty  years,  laid  new  sewers  and  required 
conversion  of  privies  into  water-closets 
and  procured  new  connections  to  be 
made.  I  have  also  the  evidence  of  Mr. 
Ward,  that  in  the  period  to  which  he 
can  speak — namely,  from  1898  to  1902 — 
the  corporation  laid  about  a  mile  or  a 
little  more  of  new  sewers,  made  up  of 
many  different  lengths,  although  some  of 
those  were  replacement  of  old  sewers.  I 
have  further  the  fact  that  the  population 


Derby  Corporation. 

of  Derby  in  1881  was  81,470,  and  is  now 
roughly  about  120,000,  being  an  increase 
of  say  about  50  per  cent.  Upon  these 
materials  both  parties  concur  in  asking 
me  to  act  as  being  the  best  available 
materials  for  assessing  the  damages  so  far 
as  this  point  is  concerned. 

As  regards  the  several  heads  of  damage, 
they  are  as  follows  :  First,  the  plaintiffs 
say  the  pollution  of  the  water  of  the 
river  flowing  by  the  intake  into  the  lake 
has  so  fouled  the  lake  that  it  must 
be  cleaned  out,  and  they  measure  their 
damage  by  the  cost  of  cleaning  out  the 
lake.  I  think  this  is  wrong.  In  the  first 
place,  the  silting  up  of  the  lake  is  due 
largely — very  largely — to  the  deposit  of 
suspended  matter  which  is  brought  down 
by  the  Derwent,  which  comes  from  the 
higher  parts  of  Derbyshire,  and  in  times 
of  flood  rises  rapidly  and  brings  down  a 
large  quantity  of  suspended  matter.  The 
corporation  are  not  responsible  for  this. 
It  is  due,  further,  in  part  to  vegetable 
matter  from  the  leaves  of  the  trees  and 
hedges  which  have  fallen  into  the  water, 
and  to  the  decay  of  the  water-weeds,  and 
so  on,  in  the  lake.  To  a  comparatively 
small  extent  the  silting  up  is  due  to  the 
deposit  of  sewage  pollution.  No  doubt 
the  sewage  pollution  has  acted  so  as  to 
render  more  acute  a  foetid  condition  which 
would  have  resulted  in  a  less  degree  from 
the  gradual  accumulation  of  decaying 
vegetable  matter  mixed  with  the  deposit 
brought  down  by  the  river  in  flood.  The 
lake  was  last  cleaned  out  in  1867.  It  is 
now  very  much  silted  up,  and  requires  to 
be  cleaned  out  again.  To  say  that  the 
whole  of  the  expense  of  so  doing  is 
damage  caused  by  the  pollution  of  the 
river  is,  to  my  mind,  extravagant.  Fur- 
ther, the  plaintiffs  are  entitled  to  the 
inflow  at  their  intake  of  pure  water,  but 
if,  as  the  fact  was,  they  knew  that  the 
water  was  impure,  their  remedy  was  to 
exclude  it,  and  to  claim  damages  for  the 
loss  which  they  sustained  by  not  enjoy- 
ing the  supply.  They  cannot  have  as 
legal  damages  the  expense  to  which  they 
have  been  put  by  taking  water  which 
they  knew  to  be  impure.  They  can  have 
as  legal  damage  the  expense  to  which 
they  have  been  put  by  procuring  by  other 
means  a  supply  of  pure  water  in  the 
place  of  that  of  which  this  wrongM^ct         j 
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of  the  defendants  had  deprived  them. 
But  secondly,  when  the  plaintiffs  were, 
by  reason  of  the  pollution,  driven  to  close 
the  intake  in  1902,  they  lost  the  water- 
power  which  enabled  them  to  pump  the 
water  for  the  supply  of  the  house.  Such 
loss  as  has  resulted  therefrom  is,  in  my 
judgment,  recoverable  as  good  legal 
damages.  The  plaintiffs  were  entitled  to 
the  flow  of  pure  water.  Had  they  had  it 
they  would  have  enjoyed  the  water-power. 
The  defendants'  act  rendered  it  necessary 
for  them  to  cut  off  that  intake.  The  loss 
which  they  have  thus  sustained  is,  in  my 
judgment,  attributable  to  the  defendants' 
wrong.  Thirdly,  the  water  of  the  river 
was  used  for  watering  cattle  and  horses 
belonging  to  the  earl  or  his  tenants  in 
the  meadows  adjoining  the  river.  The 
pollution  of  the  river  has  rendered  it 
necessary  to  take  other  means  for  water- 
ing them.  This  is,  I  think,  good  ground 
for  damages.  Fourthly,  the  riverside 
house  at  Borrowash  has  depreciated. 
There  is  a  contest  of  fact  upon  this  as  to 
whether  the  depreciation  of  rental  value 
was  due — in  part,  at  least — to  the  defec- 
tive water-supply  (which  was  taken  from 
the  adjacent  canal)  or  to  the  bad  state  of 
repair  of  the  premises,  or  whether  it  was 
due  to  the  foul  state  of  the  river,  or  to 
what  extent  it  was  due  to  any  and  which 
of  these  causes.  I  think  the  result  of  the 
evidence  is  that  the  condition  of  the  river 
has  played  a  large  part  in  the  depreciation 
of  the  value  of  that  property .  As  regards 
the  want  of  repair,  the  house  was  offered 
to  a  tenant  upon  the  terms  that  the  lessor 
would  put  it  in  repair.  At  any  rate, 
some  damages,  I  think,  are  recoverable  in 
respect  of  this  house.  Fifthly,  the  plaintiffs 
claim  damages  in  respect  of  injury  to  the 
amenities  of  the  castle  by  the  fouling  of 
the  lake.  There  is  no  legal  damage  under 
this  head.  The  earl  has  never  wished  to 
let  the  place,  and  no  pecuniary  damage 
is  attributable  to  the  fact  that  the  castle  by 
loss  of  the  lake  became  disagreeable  as  a 
residence.  Sixthly,  damages  are  recover- 
able, I  think — to  the  proper  figure,  what- 
ever it  is — in  respect  of  the  injury  to  the 
fishing  in  the  river  and  the  lake.  I  think 
I  have  now  travelled  through  the  princi- 
pal heads  of  damage. 

The  defendants  contend  that,  having 
regard  to  section  I  of  the  Public  Authori- 


ties Protection  Act,  1893,  the  plaintiffs 
can  recover  damages  for  no  longer  period 
than  six  months  before  the  issue  of  the 
writ.  To  determine  this  point  it  is 
necessary  to  ascertain  the  meaning  of  the 
words  in  the  section,  *•'  in  case  of  a  con- 
tinuance of  injury  or  damage."  It  cannot 
be  disputed  that  for  one  cause  of  action 
all  damages  incident  to  it  must  be  re- 
covered once  and  once  only ;  so  that,  for 
instance,  if  by  the  removal  of  the  soil  the 
defendant  causes  the  walls  of  the  plaintiff's 
house  to  crack,  the  plaintiff's  cause  of 
action  is  one  and  one  only,  and  that  none 
the  less  because  the  house  does  not  at 
once  shew  all  the  damage  done  to  it,  but 
manifests  subsequently  by  decrees  that 
the  damage  had  been  done.  Upon  this 
Lloyd  V.  Wigney  *'•*  was  cited,  being  a  case 
upon  the  words  of  an  Act  which  provided 
that  an  action  must  be  brought  within 
six  calendar  months  ^*  after  the  thing 
done."  But  if  the  result  of  the  Act  is 
that  one  damage  is  done  to-day  and 
another  subsequently,  there  is  nothing  to 
prevent  a  fresh  action  totiea  quoties  fresh 
damage  is  inflicted — Darley  Main  Colliery 
Co,  V.  MitckeU^''  If  as  the  result  of 
an  act  done  to-day  damage  results  a  year 
later,  the  cause  of  action  arises  not  at  the 
date  of  the  act,  but  a  year  later  when 
damage  results.  No  cause  of  action 
arises  from  the  act  if  it  at  that  date 
created  no  damage.  The  right  of  action 
arises  not  from  the  act,  but  from  the 
resulting  of  damage  from  the  act.  JBack- 
house  V.  Bonomi  [l86l]  '^  established  that 
proposition.  There  is,  however,  a  further 
case  with  which  this  action  is  particularly 
concerned — namely,  a  continuing  act  which 
produces  subsequently  from  day  to  day  a 
recurrent  damage.  There  is  thus  created 
within  the  principle  which  I  have  stated 
a  fresh  cause  of  action  every  day,  and  this, 
I  conceive,  is  what  is  referred  to  in  the 
section  by  the  words,  "  in  case  of  a  con- 
tinuance of  injury  or  damage."  The 
words  do  not  mean  or  refer  to  a  damage 
inflicted  once  and  for  all  which  continues 
unrepaired,  but  a  new  damage  recurring 
day  by  day  in  respect  of  an  act  done,  it 
may  be  for  once  and  for  all  at  some  prior 
time,  or  repeated,  it  may  be,  from  day  to 
day.  In  such  case  there  is  what  Mr.  Justice 
Channell,  in  Carey  Vc  Bermondsey  Corpora- 
(27)  34  L.  J.  Q.B.  181 ;  9  H  L^.  503.     j 
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tum^^^  calls  a  continuing  cause  of  action.  Kekewich,  J, 
Where  this  is  the  case  I  think  that,  within 
Rection  1  of  the  Public  Authorities  Pro- 
tection Act,  1893,  an  action  will  lie 
when  instituted  six  months  next  after 
the  ceasing  of  the  continuing  injury  or 
damage.  That  is,  I  think,  the  present 
case.  These  plaintiffs  are,  therefore,  I 
think,  entitled  to  recover  for  a  greater 
period  than  six  months,  and  up  to  the 
period  of  six  years  limited  by  the  Statute 
of  Limitations. 

The  damage  which  the  plaintiffs  have 
in  fiict  sustained  is,  under  the  circum- 
stances which  I  have  stated,  attributable 
partly  to  acts  for  which  the  defendants 
are  not,  and  partly  to  acts  for  which  the 
defendants  are,  responsible.  It  is  also 
attributable  partly  to  the  Elvaston  outfall, 
which  is  not  complained  of  in  this  action, 
and  partly  to  the  Midland  Railway  outfall, 
for  which  the  defendants  are  not  re- 
sponsible. In  assessing  the  damages 
recoverable  against  them  I  have  borne 
these  points  in  mind.  I  am  conscious 
that  without  a  more  exact  knowledge  of 
the  extent  to  which  the  defendants  have 
by  acts  of  their  own,  as  distinguished 
from  acts  of  nonfeasance,  contributed  to 
the  pollution,  the  question  of  the  proper 
amount  of  damages  is  not  capable  of  any 
exact  solution.  Both  parties,  however, 
have  concurred  in  asking  me  to  assess 
the  damages  upon  the  materials  before 
me— being,  as  they  say,  the  best  which  in 
fact  can  be  obtained.  After  giving  the 
best  consideration  I  can  to  the  evidence 
before  me  and  all  the  circumstances  of 
the  case,  I  think  the  plaintiffs  are  en- 
titled to  substantial  damages,  and  I  assess 
them  at  500^.  I  have  considered  whether 
the  fact  that  the  plaintiffs  have  not  suc- 
ceeded in  obtaining  the  injunction  which 
they,  have  asked  ought  to  affect  the  costs 
of  the  action.  I  think  not.  I  give  judg- 
ment against  the  defendants  for  5001. 
and  the  costs  of  the  action. 


1905  ^    Hemmings  v.  Sceptre 

Jan   19        j       "^^^^  Association. 

Insurance — Life  Policy — Misstatement 
of  Age — Receipt  of  Premiums  after  Kriow- 
Udge  ff  Misstatement  —  Affirmation  of 
Policy. 

In  a  proposal  for  a  life  policy  a  lady, 
by  mistake,  declared  her  age  to  be  forty -one 
next  birthday,  instead  of  forty-four,  which 
it  in  fact  was.  The  policy  was  effected  in 
1888,  and  by  it  the  defendant  company 
undertook  to  pay  the  sum  of  2,000/.  upon 
the  death  of  the  assured,  or  on  her  attaining 
the  age  of  sixty  years.  The  mistake  wets 
not  discovered  until  1897,  and  after  being 
informed  of  it  the  defendant  company  ac- 
cepted from  an  assignee  of  the  policy  two 
premiums  on  the  old  footing,  but  subse- 
quently declined  to  receive  amy  more,  and 
claimed  to  avoid  the  policy  under  the  terms 
of  the  proposal  and  contract.  The  lady 
attained  the  age  of  sixty  on  March  6, 1904, 
and  v)as  still  living  : — Held,  that  the  de- 
fendants must  be  treated  as  having  affirmed 
the  policy  as  it  stood,  and  were  liable  to 
pay  the  moneys  secured  thereby  wheii  the 
lady  in  fact  attained  sixty  years. 


Solicitors— Walfords,  for  the  plaintiffs  ;  Sharpe, 
Parker,  Pritchards,  Barham  Sc  Lawford,  for 
G.  Trevelyan  Lee,  town  clerk  of  Derby,  for 
defendants. 

[Reported  by  W,  Ivimey  Coolly  Esq., 
Barrister -at"  Lam, 


By  a  policy  of  assurance  dated  May  11, 

1888,  effected  on  her  own  life  with  the 
defendant  company  by  Blanche  Mary 
Innes  Ker  (commonly  called  Lady  Charles 
Ker),  it  was  witnessed  that  in  case  Lady 
Charles  Ker  should  survive  February  28, 

1889,  and  should  on  or  before,  or  within 
thirty  days  from  March  1,  1889,  in  every 
subsequent  year  until  she  should  have 
attained  the  age  of  sixty  years,  pay  to 
the  directors  of  the  defendant  company 
the  sum  of  112/.  16^.  %d.,  then  the  defen- 
dant company  should  be  liable  to  pay  to 
the  executors  of  Lady  Charles  Ker,  im- 
mediately after  the  production  of  satis- 
factory proof  of  her  death,  or  to  Lady 
Charles  Ker,  immediately  after  satisfactory 
proof  should  have  been  given  to  the 
directors  that  she  had  attained  the  age 
of  sixty  years,  the  sum  of  2,000Z.,  together 
with  such  sums  as  should  be  appropriated 
to  the  policy  by  way  of  bonus.  And  by 
the  said  policy  it  was  provided  that  in 
caee  the  assurance  thereby  made  should 
be  proved  to  have  been  obtained  by  wilfu 
misrepresentation,  concealment,  or  othe 
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fraud,  either  in  regard  to  any  matters  con- 
tained in  the  declaration  recited  in  the 
policy,  or  otherwise,  then  the  policy 
should  be  void,  and  all  payments  there- 
under should  be  forfeited  to  the  defendant 
company. 

In  the  propossil  for  assurance,  which 
was  signed  by  Lady  Charles  Ker  on 
December  16,  1887,  and  which  contained 
the  declaration  above  referred  to,  she 
stated  her  age  next  birthday  (which  was 
on  March  6,  1888)  to  be  forty-one,  and 
that  she  was  born  on  March  6,  1847. 

At  the  end  of  the  proposal  was  the 
following  declaration  by  Lady  Charles 
Ker  :  "  I  do  hereby  declare  that  the  pre- 
ceding answers  and  statements  are,  to 
the  b«st  of  my  knowledge  and  belief, 
correct  and  true,  and  that  I  have  not 
withheld  or  concealed  any  fact  or  circum- 
stance which  the  Directors  ought  to 
know  in  accepting  my  proposal;  And  I 
do  hereby  agree  that  this  proposal  and 
declaration  shall  be  the  basis  of  the  con- 
tract between  myself  and  the  Associa- 
tion, and  if  it  shall  hereafter  appear  that 
I  have  made  any  untrue  statement 
therein,  then  the  policy  to  be  issued 
shall  be  void,  and  the  premiums  paid 
shall  be  forfeited/' 

By  an  indenture  dated  June  9,  1 888, 
the  policy  of  assurance  and  the  sum 
thereby  assured,  and  the  full  benefit 
thereof,  were  assigned  to  the  plaintiff 
Mary  Jane  Hemmings,  who  advanced 
2,000^.  to  Lady  Charles  Ker  upon  the 
security  of  the  policy  and  a  guarantee 
signed  by  certain  relatives  of  the  assured. 
Notice  of  this  assignment  was  given  to 
the  defendants. 

In  the  year  1897  it  was  discovered,  as 
the  fact  was,  that  Lady  Charles  Ker  was 
bom  on  March  6,  1844,  and  that  her  age 
on  her  birthday  next  after  the  date  of 
the  declaration  was  forty-four,  and  not 
forty-one ;  but  it  was  admitted  that  this 
error  in  the  declaration  was  made  by 
mistake,  and  was  not  wilful  or  fraudu- 
lent. The  defendant  company  were  im- 
mediately informed  of  the  true  facts,  but 
two  annual  premiums  of  112^.  IQs.  Sd, 
each  were  paid  to  and  accepted  by  the 
defendant  company  on  March  1,  1898, 
and  March  1,  1899,  respectively.  Some 
correspondence  followed  in  the  year  1899, 


in  the  course  of  which  the  defendants 
required  a  premium  of  1352.  6^.  Sd,  to  be 
paid  instead  of  1122.  16^.  Sd,,  and  that 
the  difference — namely,  222.  10*.  in  each 
year  for  twelve  years — should  also  be 
paid.  The  defendants  subsequently  de- 
cided to  avoid  the  policy  altogether,  and 
declined  to  receive  any  further  premiums, 
although  they  were  duly  tendered  by  the 
plaintiff. 

Lady  Charles  Ker  attained  the  age  of 
sixty  years  in  fact  on  March  6,  1904,  and 
was  still  living.  The  plaintiff  claimed  a 
declaration  that  the  policy  was  valid  and 
subsisting,  and  that  the  moneys  assured 
thereby  became  payable  on  March  6, 
1904;  alternatively,  repayment  of  all 
moneys  paid  by  way  of  premiums  in 
respect  of  the  policy  and  interest 
thereon. 

The  defendants  pleaded  that  the  plain- 
tiff was  estopped  by  the  statements  made 
in  her  declaration  from  setting  up  that 
she  was  other  than  the  age  she  would  be 
if  the  declaration  were  true;  and  they 
denied  that  the  2,0002.  was  now  due. 
They  claimed  by  their  pleadings  to  be 
entitled  to  declare  the  policy  null  and 
void,  on  the  ground  of  the  misrepre- 
sentation as  to  age ;  but  this  plea  was 
given  up  at  the  Bar. 

F.  0.  Lawrence  J  K.O.^  and  Cann,  for 
the  plaintiff. — The  policy  and  the  declara- 
tion must  be  construed  together,  and,  if  so, 
the  policy  can  only  be  avoided  by  a  state- 
ment which  is  designedly  and  wilfully 
untrue — Fowkee  v.  Manchester  and  London 
Life  Assurance  and  Loan  Aasociatwn 
[l863].*  By  the  receipt  of  the  two  pre- 
miums in  1898  and  1899  on  the  old 
footing,  the  association  must  be  deemed 
to  have  affirmed  the  contract,  and  elected 
not  to  avoid  it — Armstrong  v.  Turqwind 
[1858]  2  and  Wing  v.  Harvey  [l854].3 

The  proposal  must  be  taken  as  the 
basis  of  the  contract  which  culminated  in 
the  policy,  and  it  can  only  be  avoided  by 
returning  all  the  premiums  from  the 
beginning.  Nor  can  there  be  any  estoppel 
against  the  defendants  from  proving  the 
true  age  of  the  assured. 

(1)  32  L.  J.  Q.B.  153;  3  B.  &  S.  917. 

(2)  9  Ir.  R.  O.L.  82. 

(3)  23  L.  J.  Ch.  511 ;  5  De  G.  M.  &  G.  26  >. 
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Stewari-Smithy  K.d  and  Blaildock,  for 
the  defendants. — Lady  Charles  Ker  most 
be  held  bound  by  the  contract  which 
states  her  age  at  the  time  of  the  proposal 
to  be  forty-one,  and  the  premiums  were 
fixed  on  that  basis.  Her  assign  cannot 
be  heard  now  to  say  that  the  age  is  in- 
correctly stated.  The  company  might 
have  avoided  the  policy  when  the  mistake 
in  the  age  became  known,  but  they 
thought  it  worth  their  while  to  keep  the 
policy,  and  to  accept  premiums  on  the 
footing  that  Lady  Charles  Ker  was  forty- 
one  years  old  at  the  time  of  the  proposal. 
That  was  the  basis  of  the  contract,  and 
the  agreement  to  pay  when  the  lady 
reached  sixty  must  be  read  as  an  agree- 
ment to  pay  on  March  6,  1907,  when  she 
would  attain  that  age  according  to  the 
terms  of  the  contract.  The  sum  assured 
is  not  payable,  therefore,  until  that  date. 
If  payable  now,  the  association  will  lose 
three  premiums;  and  it  would  be  a 
variation  of  the  original  contract. 

Kekewich,  J.,  after  making  some 
observations  as  to  the  course  which  the 
case  had  taken,  proceeded  as  follows :  I 
was  troubled  throughout  the  greater  part 
of  the  argument  with  the  thought  of  a 
common-law  right  to  avoid  the  poUcy  on 
the  ground  of  a  false  statement— not  wil- 
fully false — made  the  basis  of  the  policy, 
notwithstanding  that  there  is  in  the  policy 
a  proviso  which  contemplates  an  avoidance 
if  the  policy  has  been  obtained  by  wilful 
misrepresentation.  I  therefore  let  counsel 
cite  the  cases  to  get  rid  of  that  difficulty. 
I  need  only  refer  to  Fawkea  v.  Manchester 
and  London  Life  Assurance  cmd  Loan 
Association,^  which  does  get  rid  of  it  alto- 
gether. The  key  of  that  case  is  that  this 
proviso  must  be  read  with  reference  to 
the  statements  in  the  policy  itself,  and  to 
the  declaration,  which,  in  one  form  or 
another,  is  always  added  to  proposals,  and 
which  declaration  is  read  into  the  policy. 
That  being  so,  the  society  cannot  avoid  the 
policy  on  the  ground  of  misrepresentation 
which  is  admitted  not  to  have  been 
wilful.  What  they  could  have  done  was 
to  say  that  the  policy  was  granted  on  the 
basis  of  the  lady  being  at  the  date  of  the 
proposal  forty-one  next  birthday;  and 
that  fact  not  having  been  admitted,  now 
Voifc  74.— Chinc, 


it  is  proved  that  she  was  not  forty- 
one  but  forty-four  next  birthday,  that  the 
assured,  or  the  assignee  of  the  assured, 
could  not  recover  on  the  footing  of  her 
being  forty- four.  That  they  had  to  con- 
sider in  1897;  the  question  had  been 
raised  then.  On  December  17,  1897,  Mr. 
Phillips,  the  secretary  of  the  insurance 
office,  writes  to  say,  "  The  directors 
accept  the  extracts  from  the  family  Bible 
sent  by  you  as  satisfactory  evidence  that 
the  assured  was  born  on  the  6bh  of  March, 
1844,  and  not  on  the  6th  of  March, 
1847,  as  stated  in  the  proposal."  Now  it 
seems  to  me  that  they  might,  if  they 
thought  fit,  with  propriety  have  said, 
"  Therefore  we  return  you  the  premiums, 
or  will  undertake  to  return  the  premiums 
hitherto  received  to  the  proper  person  to 
receive  them,  and  we  will  receive  no 
more  unless  you  wish  to  make  a  new 
contract."  It  was  for  the  directors  of 
the  insurance  office  to  consider  whether 
then,  when  the  policy  was  something 
like  nine  years  old,  they  would  regard  it 
as  a  valuable  policy,  and  say :  ''  It  is  true 
we  accepted  this  policy  on  the  footing  of 
the  lady  being  forty-one  next  birthday, 
and  we  have,  therefore,  fixed  a  premium 
according  to  that  age.  It  turns  out  that 
her  proper  age  was  forty-four,  and  we 
ought  to  have  had  a  larger  premium.  Is 
it  worth  while  to  avoid  the  policy,  and  re- 
turn the  premiums,  or  is  it  better  for  us 
to  treat  the  policy  as  on  foot,  and  to 
accept  the  premiums  for  the  future  on  the 
old  footing?"  They  elected  to  do  the 
latter.  It  was  a  pure  matter  of  business 
for  them.  I  have  great  confidence  in  the 
directors  of  insurance  companies,  and  I 
have  not  the  slightest  doubt  that  they  do 
their  best  for  their  proprietors.  In  the 
present  case  the  directors  accepted  two 
premiums  after  that  knowledge,  and 
they  admit,  as  against  the  present  plain- 
tiff, that  it  is  impossible  for  them  to  say 
that  they  did  not  affirm  the  policy  as  it 
fltood.  Now,  that  being  so,  the  question 
of  construction  being  decided  against 
them,  they  say,  "  We  are  perfectly 
willing  to  pay,  but  we  will  pay  when  the 
lady  attains  sixty  years  according  to  the 
policy " ;  and  they  suggest  that  if  they 
are  made  to  pay  when  the  lady  actually 
attains  sixty  years,  it  is  making  a  new 
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contract.  It  seems  to  me  that  it  is  the 
issurance  office  that  is  seeking  to  make 
a  new  contract.  They  say  in  their  policy 
that  they  will  pay  immediately  after 
satisfactory  proof  has  been  given  to  the 
said  directors  of  her  having  attained  the 
age  of  sixty  years,  and  it  is  impossible,  as 
it  seems  to  me,  for  any  one  to  say  now  that 
that  means  sixty  years  from  a  given  date, 
which  happens  to  be  the  date  mentioned  in 
the  proposal :  it  means  the  time  that  she 
attains  sixty  years.  That  is  one  of  the 
very  things  which  they  must  have  con- 
sideredy  and  cannot  have  fidled  to  consider, 
as  a  matter  of  business,  when  they  dis- 
cussed the  question  and  came  to  a  con- 
clusion whether  they  should  allow  the 
policy  to  remain  on  foot  or  not.  As  I 
pointed  out  to  counsel  for  the  defendants, 
it  matters  not  in  the  least  to  them  whether 
they  had  a  larger  premium  on  the  footing 
of  the  lady  being  the  age  she  was,  or  the 
same  premium  to  endure  till  she  was  sixty 
years  of  age  according  to  the  date  of  birth 
fixed  in  the  proposal;  but,  one  way  or 
another,  no  doubt,  they  were  entitled 
very  fairly  to  a  larger  premium,  but  at 
the  risk  of  avoiding  the  policy  and  re- 
turning the  premiums.  That  would  have 
been  a  new  contract.  Of  course,  there 
was  a  doubt  whether  the  representative 
of  the  assured,  the  assignee,  would  con- 
tinue the  policy.  It  was  a  business 
matter,  and  they  must  be  taken  to  have 
said,  "On  the  whole,  this  policy  is  not 
so  valuable  as  we  hoped,  but  still  a  policy 
of  some  value,  and  we  must  continue  it, 
and  we  must  pay  "  ;  that  means,  pay  when 
the  lady  attains  the  age  of  sixty  years. 
Upon  that  part  of  the  case  I  do  not  think 
there  is  really  any  room  for  doubt.  There- 
fore, in  my  view,  they  are  bound  to  pay 
the  whole  sum  assured,  with  bonuses,  and 
those  bonuses  will  be  calculated  on  the 
footing  of  the  premiums  being  paid  which 
were  not  paid,  but  were  tendered,  and 
which,  of  course,  must  be  set  off. 


Solicitors — G.  A.  Martin,  for  plaintiff ; 
[M&j,  Sykes  &  Co.,  for  defendants. 

IBeported  by  Q,  Macan,  Esq^ 
BarrUter-at'Law, 


Kekewich,  J. 

1904. 
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OXENDEN  V.   ChAPMAK. 


Settled  Land — Mortgage  by  Tenant  in 
Tail — Proviso  for  Re-conveya/nce  on  Re- 
demption to  Uses  of  Originod  Settlement — 
Absolute  Bear  of  Estate  Tail — Fines  and 
Recoveries  Act,  1833  (3  cfe  4  WiU.  4.  c.  74), 
S.21. 

UTider  a  settlement  of  real  estates  made 
in  1831,  A,  in  1884,  was  tenant  for  life 
in  possession,  B  Jirst  tenant  in  tail,  and 
C  second  tenant  in  tail  in  reversion.  B 
being  a  lunatic,  C,  with  the  consent  of  A, 
disentailed  his  interest  amd  re-settled  the 
estates,  with  a  power  to  charge  the  same, 
which  was  exercised.  In  1893  B,  who 
was  then  tenant  in  tail  in  possession, 
acting  by  C  as  his  committee,  mortgaged 
the  estates  with  a  proviso  that  on  redemp- 
tion they  should  be  ^^reconveyed  by  Vhs 
mortgagees  to  the  uses,  upon  the  trusts  and 
with  amd  subject  to  the  potvers  and  pro- 
visions in  and  by  the  settlement  (of  1831) 
declared  and  contained  *' : — Held,  that, 
notunthstanding  that  the  estate  tail  was 
barred  by  virtue  of  section  21  of  the  Fines 
and  Recoveries  Act,  1833,  the  proviso  for 
redemption  in  the  mortgage  o^  1893  was 
valid  and  operative,  so  that  the  uses  created 
by  the  settlement  o/*  1831  u)ere  revived  sub- 
ject to  the  re- settlement  of  1884. 

Adjourned  summons. 

The  question  in  this  case  was  whether, 
having  regard  to  a  proviso  contained  in  a 
mortgage  in  fee  by  a  tenant  in  tail  of 
settled  estates  to  the  effect  that  on  re- 
demption the  mortgaged  property  should 
be  re-conveyed  to  the  original  uses,  such 
mortgage  became,  by  operation  of  sec- 
tion 21  of  the  Fines  and  Recoveries  Act, 
1833,^  an  absolute  bar  for  all  purposes  in 

(I)  Fines  and  Recoveries  Act,  1833,  s.  21 : 
*' ...  if  a  tenant  in  tail  of  lands  shall  make  a 
disposition  of  the  same,  under  this  Act,  by  way 
of  mortgage,  or  for  any  other  limited  pnrpose, 
then  and  in  such  case  such  disposition  shall,  to 
the  extent  of  the  estate  thereby  created,  be  an 
absolute  bar  in  eqnity  as  well  as  at  law  to  all 
persons  as  against  whom  such  disposition  is  by 
this  Act  authorized  to  be  made,  notwithstand- 
ing any  intention  to  the  contraiy  may  be 
expressed  or  implied  in  the  deed  by  which  the 
disposition  may  be  effected:  Provided  always, 
that  if  the  estate  created  by  such  disposition 
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equity  as  well  as  at  law  against  the  estate 
tail. 

The  mortgage  in  question  was  made 
with  the  sanction  of  the  Court  in  lunacy 
by  Sir  Percy  Ozenden  as  committee  of 
tiie  estate  of  his  brother  Sir  Henry  Mon- 
tague Oxenden,  who  in  1893  was  tenant 
in  tail  in  possession  under  a  settlement 
of  the  family  estates  executed  in  1831, 
and  made  with  the  usual  limitations. 

In  1884  Sir  H.  0.  Oxenden  was  tenant 

for  life  in    possession,    and    Sir    Percy 

Ozenden  was  tenant  in  tail  in  remainder 

expectant  on  Sir  H.  M.  Oxenden's  death 

without  issue  and  without  having  barred 

his  estate  tail ;  and  on  July  14,  1884,  Sir 

H.  M.  Oxenden  being  then  a  bachelor 

ftnd  of  unsound  mind.  Sir  Percy  Oxenden 

executed  a  disentailing  deed   (to  which 

Sir  H.   0.   Oxenden   was  a   party),   by 

^hich  the  estates  were  (subject  to   Sir 

^'  M.  Oxenden's  estate)  re-settled  upon 

5)^self  for  life,  with   remainder  to  his 

^^»  the  plaintiff  Basil  Oxenden,  for  life, 

/^  ^  i^mainders  over  to  the  latter's  sons 

^  ^^  male.      This  settlement  of  1884 

^^Sjtmied  a  power  to  charge  the  here- 

^^^X2t».«nt8  thereby  assured  (notwithstand- 

4^        ^sid   in   priority  to  the  limitations 

^h^^v^x^  contained)   with   any  sums  not 

©^^^'^^'^Sing   in    the    whole    40,000/.    and 

»^t«^^-^«t. 

^^3^  *n  indenture  of  consolidated  mort- 
^^  _  'dated  May  20,  1893,  the  property 
^^»  ^xi  pursuance  of  Orders  in  Lunacy, 
jj  ^^"^^ed  by  Sir  H.  M.  Oxenden,  acting 
^^^^  ^^  Percy  Oxenden,  his  committee,  to 
gjjjT^^^^L  Poltimore  and  K.  E.  Digby  in  fee- 
'^^tg^^  freed  and  discharged    from  the 

gjj,  -^^S^  ^^  ^^  male  or  other  the  estate  of 
ggj^^T^^^*  M.  Oxenden  and  all  remainders, 
tlj^  ^^^,  and  powers  to  take  effect  after 
,    ^  ^^"^termination  or  in  defeasance  of  such 

Tea^-i^.  *)e  only  an  estate  pour  autre  vie,  or  for 

difl^^^~  ^absolute  or  determinable,  or  if,  by  a 
of  ^^~^^5tion  under  this  Act  by  a  tenant  in  tail 
bnL^:^  ^"^  ^8,  an  interest,  charge,  lien,  or  incum- 
ab«<:ij^^^  shall  be  created  without  a  term  of  years 
for  fc*^'^^^  °'  determinable,  or  any  greater  estate, 
dla^w-^^??"^?  or  raising  the  same,  then  such 
30  ^^^""^^tion  shall  in  equity  be  a  bar  only  so  far 
„v<^:j^^^^^  be  necessary  to  give  full  effect  to  the 
to    ^^»-^?^®»  *^'  ^  ®^^1^  other  limited  purpose,  or 


^     ^-»-fc^^  »  ouuu  uiiucjT  xAiiiLiieu  purpose,  ur 

^0\^,J^^h  interest,  lien,  charge,  or  incumbrance, 
.jpi^.^^^'^bgtanding  any  intention  to  the  contrary 
^\^_  _|)e  expressed  or  implied  in  the  deed  by 
^^*i  the  disposition  may  be  effected." 


estate  in  tail  male  or  estate  tail,  and  freed 
and  discharged  from  all  rights  or  equity 
of  redemption  subsisting  in  the  premises 
or  any  part  thereof  by  virtue  of  certain 
prior  mortgages,  but  subject  to  the  in- 
cumbrances mentioned  in  a  schedule 
thereto  and  subject  to  the  following  pro- 
viso— ^namely :  "  Provided  always  that  if 
the  said  Sir  Henry  Montague  Oxenden 
or  other  the  person  or  persons  for  the 
time  being  entitled  under  the  limitations 
of  the  said  Indenture  of  Settlement  of  the 
17th  day  of  December  1831  or  otherwise 
to  the  hereditaments  hereby  conveyed  or 
any  part  thereof  (all  of  whom  are  herein- 
after included  in  the  expression  Hhe 
mortgagor')  shall  on  the  20th  day  of 
November  next  pay  to  the  said  Lord 
Poltimore  and  Kenelm  Edward  Digby 
their  executors  administrators  or  assigns 
(hereinafter  called  '  the  mortgagees ')  the 
sum  of  26,7 72i[.  4«.  9d.  with  interest  thereon 
after  the  rate  of  U,  lOs.  per  cent,  per 
annum  computed  from  the  date  of  these 
presents  then  and  in  such  case  the  said 
hereditaments  shall  at  the  request  and 
the  cost  of  the  mortgagor  be  reconveyed 
by  the  mortgagees  to  the  uses  upon  the 
trusts  and  with  and  subject  to  the  powers 
and  provisions  in  and  by  the  said  In- 
denture of  Settlement  declared  and  con- 
tained of  and  concerning  the  heredita- 
ments thereby  settled  or  such  of  them 
as  shall  be  then  subsisting  and  capable  of 
taking  effect." 

The  said  indenture  of  May  20,  1893, 
was  duly  enrolled  in  the  Court  of  Chancery 
as  a  disentailing  assurance  on  January  31, 
1894,  and  the  charge  created  thereby  was 
still  subsisting. 

The  power  to  charge  contained  in  the 
deed  of  1884  had  been  exercised  by  Sir 
Percy  Oxenden,  who  by  a  deed  dated 
December  10,  1884,  had  created  a  term 
of  six  hundred  years  in  the  property  as 
security  for  40,000^. 

Sir  H.  M.  Oxenden  died  intestate  in 
September,  1895. 

On  October  28,  1896,  Sir  Percy 
Oxenden  was  adjudicated  a  bankrupt,  and 
had  not  obtained  his  discharge.  The  de- 
fendant G.  W.  Chapman,  the  official 
receiver,  was  his  trustee  in  bankruptcy. 

In  June,  1896,  the  plaintiff  purchased 
from  a  mortgagee,  who  had  sold  under  his 
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power  of  sale,  the  life  estate  of  his  father, 
Sir  Percy  Oxenden,  under  the  settlement 
of  1884,  and  all  the  estate  and  interest  in 
the  settled  hereditaments  which  the 
vendor  was  competent  to  convey,  hut 
suhject  to  prior  incumbrances,  of  some  of 
which  the  plaintiff  also  took  transfers. 

Claiming  to  be  the  absolute  owner  of 
the  equity  of  redemption,  subject  to  the 
then  existing  prior  incumbrances,  in  his 
father's  life  estate,  and  having  taken  a 
transfer  of  a  mortgage  of  the  said  term 
of  six  hundred  years,  the  plaintiff  had 
since  dealt  with  the  property  by  way  of 
mortgage. 

In  consequence  of  an  objection  to  the 
title  to  the  term  of  six  hundred  years 
raised  by  proposed  new  mortgagees  of 
the  property,  this  summons  was  taken  out 
by  the  plaintiff  to  have  it  determined  by 
the  Court  whether  upon  the  true  con- 
struction of  the  deed  of  May  20,  1893, 
and  in  particular  of  the  proviso  for  re- 
demption therein  contained,  the  equity  of 
redemption  in  the  property  was  thereby 
limited  to  the  same  uses  to  which  the 
property  stood  limited  before  the  execu- 
tion of  the  deed,  and  in  particular  whether 
such  equity  of  redemption  became  sub- 
ject, as  to  the  interest  of  Sir  Percy 
Oxenden  therein,  to  the  disentailing  deed 
of  July  14,  1884,  and  the  re-settlement 
of  the  estates.  If  this  question  was 
answered  in  the  affirmative,  the  Court 
was  asked  to  declare  that  the  equity  of 
redemption  in  the  events  that  had  hap- 
pened now  stood  limited  to  the  uses  and 
upon  the  trusts  declared  by  the  re-settle- 
ment subject  to  the  incumbrances  created 
under  any  powers  for  that  purpose  therein 
contained. 

P.  0,  Lawrencey  K,C.,  and  J.  7.  Stirling j 
for  the  plaintiff. — In  the  present  case  the 
mortgage  by  the  tenant  in  tail  was  settled 
by  the  Court  in  lunacy.  The  Court  will 
in  such  circumstances  be  careful  so  to 
exercise  its  jurisdiction  as  not  to  affect 
the  rights  of  the  remaindermen — Parea^ 
In  re  ;  LiUingstan  v.  Pares  [1879].^  But 
if  effect  is  to  be  given  to  this  proviso  it 
can  only  be  done  by  holding  that  the 
estate  re-settled  by  it  is  subject  to  Sir 

(2)  12  Ch.  D.  333, 


Percy  Oxenden's  dealing  with  his  estate 
tail.  Wortham  v.  Mackinnon  [l83l]  ^  is  a 
direct  authority  for  this  proposition  and 
against  the  view  that  Sir  Percy  Oxenden 
took  a  new  estate  tail  discharged  from 
his  previous  dealings  under  the  proviso 
for  redemption. 

Gatet/f  for  a  mortgagee  in  the  same 
interest  as  the  plaintiff. 

F.  L,  Wright,  for  the  official  receiver. 
: — By  section  21  of  the  Fines  and  Re- 
coveries Act  ^  this  mortgage  is  an  absolute 
bar  at  equity  as  well  as  at  law,  notwith- 
standing any  declaration  of  intention  to 
the  contrary  in  the  deed  creating  the 
mortgage.  Wortham  v.  Mackinnon*  is 
only  an  authority  that  Sir  Percy  Oxenden's 
estate  tail  was  not  revived  by  virtue  of 
the  proviso  for  redemption  ;  but  my  case 
is  based  on  the  words  of  the  Act.  The 
uses  of  the  original  settlement  being 
completely  barred  by  reason  of  the 
statutory  provision,  there  was  nothing  on 
which  the  proviso  for  redemption  could 
take  effect,  and  the  result  of  the  mortgage 
deed  was  to  leave  the  fee-simple  in  the 
equity  of  redemption  in  the  lunatic, 
whose  heir-at-law  Sir  Percy  Oxenden  is. 
Wortham  v.  Mackinnon^  is  really  in 
favour  of  this  contention,  as  it  shews  that 
where  there  is  a  conveyance  to  '^  sub- 
sisting uses  "  of  a  settlement,  and  those 
uses  have  been  barred  by  a  disentailing 
deed,  they  will  not  be  revived.  A  proviso 
for  redemption  is  not  a  re-settlement  of 
the  equity  of  redemption  to  the  former 
uses  so  as  to  defeat  the  effect  of  section  21 
of  the  Fines  and  Eeco veries  Act. '  Without 
going  so  far  as  to  say  that  this  can  only 
be  done  by  a  separate  deed,  at  any  rate  a 
separate  witnessing  part  is  required — eee 
Coote  on  Mortgages^  p.  381. 

P,  0,  Lawrence,  K,G,,  in  reply. — It  is 
laid  down  in  SugdeWs  Real  Property 
StcUutes  (2nd  ed.),  pp.  199,  200,  that  the 
object  of  section  21  was  to  defeat  declara- 
tions of  intention  inserted  in  the  mortgage 
deed,  but  that  it  does  not  prevent  a  re- 
settlement of  the  equity  of  redemption  to 
the  former  uses,  and  such  re-settlement 
may  be  created  by  the  mortgage  deed 
itself.  So  long  as  the  mortgage  deed  does 
create  an  actual  re-settlement  as  opposed 

(3)  4  Sim.  484. 
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to  &  mere  expression  of  intention  so  to 
doy  ^Ixifl  can  be  effected  by  the  proviso  for 
redexi^  ption . 

^^E^swiCH,  J. — ^Tbere  can  be  no  ques- 
tioz^  but  that  this  must  be  treated  under 
tho  sticitute  as  an  absolute  bar  of  the  estate 
tail*  WLxid  no  words  in  the  deed  can  prevail 
to  t;l^^  contrary. 

^  t^liink  the  fetllacy  of  the  argument  for 

the     oficial  receiver  is  this — ^that  counsel 

^ys  tvlae  construction  attempted  to  be  put 

by  Ixis  opponent  on  the  limitation  contained 

at  ^l^o    end  of  the  proviso  for  redemption 

58   XT'OQjjy  nothing  but  a    declaration    of 

"^^^^Jcxtiion  to    the    contrary    within    the 

?i^^*fcuig  of  the  Act.     I  do  not  think  that 

^  »o.        I  think  that  what  the  Act  oon- 

^■^>^I>lsites,  and  what  the  Act  forbids,  is  a 

^l^^nation  that  the  estate  tail  shall  not 

1^    9.l>6olutely  barred    for   all    purposes. 

•Tao*^    ig  nothing   in    this  direction    or 

P'^'^'^ifio  which  precludes  that  effect,  either 

^^     ^ovm  or  in   substance.      All  that  is 

pro'vicied  is   that    in    the  event   of  re- 

"®«Xij>tiion  the  property  shall   be  re-con- 

vey^^  to  certain  uses.     One  always  reads 

*f^^^     provisoes,   quite    apart    from    the 

f^^^*tc,  as  meaning  that  there  is  not  to 

^f^**^3^  new  settlement  of  the  equity  of 

'^^^^^x^ption — that  is  to  say,  any  settle- 

^^'^t'    differing  from  the  settlement  of  the 

^'^S'ix^al  ownership,   unless  it  is  clearly 

^F^^'^^esed  ;  but,  if  it  is  clearly  expressed, 

^^^"^^    is  no  difficulty  in  doing  it,  and  no 

'*^^*^>»:i  why  it  should   not  bS  done.     It 

™"^«'ti  be  done  by  a  separate  witnessing 

P^^**^»    or  it  might  be  done  if  clearly  ex- 

l^^^^s^id  in  the  proviso    for    redemption 

^^^<B  is  bound  to  consider  all  the  cir- 

covx^vbinoes.     Here  it  was  known  to  the 

^f^'^a.^,  of  course,  that  there  were  limita- 

^^555Kv^  arising   out  of  the  original  settle- 

5s\«Qt-^hat  is  to  say,    created    by    the 

oirnership   conferred     by    the     original 

«9^eiuQnt  and  by  the  disentailing  deed 

^^t^uxxder;   and  to  say  that  this  was 

^^P^y   to  go  back  to  the  uses  of   the 

^^gm^l   settlement  so  as  to  render  Sir 

eiiry   Montague  Oxenden's  tenancy  in 

^^^^^ox^verted  into  a  tenancy  in  fee  would 

4^^^  ^  to  defeat  what  must  be,  on  the 

^^  ^^  it,  the  intention  of  the  parties.     I 

^^  aee  that  there  is  any  reason  to  do 


that,  and,  for  the  reason  which  I  have 
mentioned,  I  do  not  think  there  is  any- 
thing in  the  statute  which  prevents  my 
giving  effect  to  what  is  really  declared. 

I  therefore  answer  the  first  question  in 
the  summons  affirmatively,  and  make  the 
declaration  as  asked. 


Solicitors— KarrieB,  WilkinBon  &  Raikes,  for 
plaintiflE;  C.  W.  M.  Price,  for  mortgagee; 
Adams  &  A.dams,  for  official  receiver. 

\Rejp0rted  by  Warvnck  H,  Draper,  JSgq,, 
Barrigter'Ot'Zaw. 


} 


Hill  v,  Fearis. 


Warrington,  J. 

1905. 

Jan.  IL 

GoodtoUl — Partnership — Deceased  Part- 
ner— Brokers  on  London  Stock  Exchange, 

There  is  no  objection  in  law  to  the 
existence  of  a  goodwill  in  a  partnerslnp 
business  of  brokers  on  the  London  Stock 
Exchange,  and,  unless  provision  is  made 
to  the  contrary  in  partnership  articles^  the 
value  of  the  goodwill  must  be  included 
among  the  assets  of  the  partnership. 

Wilson  17.  WUliams  (29  L.  R.  Ir.  176) 
explained. 

The  deceased  partner,  Mr.  Thomas 
Bourne  Hill,  had  for  some  years  carried 
on  business  on  the  London  Stock  Ex- 
change as  a  stock  and  share  broker, 
under  the  style  of  Hill,  Fawcett  k  Hill. 
On  May  18,  1895,  he  took  into  partner- 
ship the  defendant  and  Charles  Heury 
Bourne  Hill,  a  son  of  the  deceased.  The 
articles  provided  that  the  partnership 
should  continue  for  seven  years.  In  or 
about  the  year  1898  the  deceased,  in 
exercise  of  a  power  reserved  to  him  for 
this  purpose  in  the  articles,  dissolved  the 
partnership  so  flEir  as  his  son  Charles 
Bourne  Hill  was  concerned.  The  partner- 
ship continued  as  between  the  deceased 
and  the  defendant  until  the  expiration  of 
the  seven  years,  and  thereafter,  by  virtue 
of  certain  memoranda  and  letters  signed 
by  the  parties,  until  the  death  of  Thomas 
Bourne  Hill  on  May  17,  1904, 
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After  the  death  of  Thomas  Bourne 
Hill  the  defendant  continued  to  carry  on 
business  as  a  broker  upon  the  London 
Stock  Exchange,  under  the  old  partner- 
ship style.  This  he  did  with  the  permis- 
sion of  the  committee  of  the  London 
Stock  Exchange. 

The  plaintiff  was  the  widow  and  execu- 
trix of  Thomas  Bourne  Hill.  The  defen- 
dant accounted  for  and  paid  over  to  her 
the  capital  of  the  deceased.  The  plaintiff, 
through  her  son,  who  was  also  a  member 
of  the  London  Stock  Exchange,  and  with 
a  view  to  benefit  him,  offered  1,000/.  for 
the  goodwill  of  the  partnership  business. 
This  was  refused  by  the  defendant,  who 
also  declined  to  account  for  anything  in 
respect  of  the  goodwill  of  the  business. 

The  present  action  was  brought  for  the 
winding  up  of  the  partnership  and  the 
realisation  of  the  partnership  assets.  The 
defendant  alleged  in  his  defence  that 
since  the  death  of  the  testator  he  had 
carried  on  business  on  his  own  account, 
and  denied  that  a  goodwill  of  a  business 
carried  on  in  co-partnership  on  the 
London  Stock  Exchange  could  be  sold,  or 
that  if  it  existed  it  was  saleable. 

H,  Terrell,  E.C.,  and  /?.  J,  Pwrker,  for 
the  plaintiff. — It  is  for  the  defendant  to 
shew  that  the  goodwill  of  the  business 
should  be  excluded  in  taking  the  partner- 
shiip  accounts — David  and  MatthewSy  In 
re  [1899].* 

Gore-Browne,  K.C,  and  WiUoughhy 
Williams,  for  the  defendant. — There  is  no 
goodwill  of  the  business  of  a  stockbroker 
— WiUon  V.  WiUiame  [1892].^  The  cha- 
racter of  a  business  may  determine  whe- 
ther there  is  or  is  not  a  goodwill — 
Steu/irt  V.  Gladstone  [1879],^  Austen  v. 
Boys  [1868],^  AudArundellv.  Bell  [l883]*  ; 
as  may  also  the  nature  of  the  property — 
Banks  V.  Gibson  \lS65],^ 

H,  Terrell,  K,Q.,  in  reply.— The  idea  of 
a  goodwill  has  varied  from  time  to  time, 
and  its  history  may  be  traced.  It  was  at 
first  said  that  where  a  partner  died  the 

CI)  68  L.  J.  Ch.  185;  [1899]  1  Ch.  .S78. 

(2)  29  L.  R.  Jr.  176. 

(3)  10  Ch.  D.  626. 

(4)  27  L.  J.  Ch.  714 ;  2  De  G.  &  J.  626. 
(6)  52  L.  J.  Ch,  637. 

(6)  34  L.  J.  Ch.  591 ;  34  Beav.  566. 


surviving  partner  was  entitled  to  the 
goodwill — Hammond  v.  Doxiglas  [l800].^ 
Then  it  was  regarded  as  attached  to  the 
premises  where  the  partnership  business 
is  carried  on — CruitweU  v.  Lye  [l8lo].* 
Finally,  we  get  the  definition  of  goodwill 
in  Trego  v.  HvM  [i895].^  All  the  earlier 
cases  must  be  read  as  modified  by  that 
decision. 

[He  was  stopped.] 

Warrington,  J. — The  dispute  in  this 
case  is  between  the  executrix  of  a  deceased 
partner  and  the  surviving  partner,  and 
for  the  purposes  of  my  judgment  it 
resolves  itself  into  a  question  whether, 
among  the  assets  of  the  partnership,  for 
the  purposes  of  winding-up,  is  to  be  in- 
cluded the  goodwill.  Now  for  the  pur- 
pose of  answering  that  question  one  must 
necessarily  consider,  first,  what  is  meant 
by  the  expression  ''goodwill,"  and  for- 
tunately one  is  able  to  turn  to  a  recent 
decision  of  the  Court  of  the  highest 
authority  in  this  country  for  the  solution 
of  that  question.  In  Trego  v.  Hunt  ®  the 
learned  Lords  before  whom  that  case 
came  all  expressed  their  opinions  as  to 
what  is  meant  by  goodwill.  I  think  the 
best — at  any  rate,  the  speech  to  which  I 
prefer  to  turn  for  the  purpose  of  quota- 
tion— is  that  of  Lord  Macnaghten,  who 
says  :  '*  Generally  speaking,  it  means  much 
more  than  what  Lord  Eldon  took  it  to 
mean  in  the  particular  ca«e  actually  before 
him  in  CruUxoeU  v.  Lye,^  where  he  says  : 
'  the  goodwill  which  has  been  the  subject 
of  sale  is  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the 
old  place.'  Often  it  happens  that  the 
goodwill  is  the  very  sap  and  life  of  the 
business,  without  which  the  business 
would  yield  little  or  no  fruit.  It  is  the 
whole  advantage,  whatever  it  may  be,  of 
the  reputation  and  connection  of  the  firm, 
which  may  have  been  built  up  by  years 
of  honest  work  or  gained  by  lavish  ex- 
penditure of  money.''  I  have  quoted 
that  passage  in  Lord  Macnagh ten's  judg- 
ment, and  I  think  Lord  Herschell  ex- 
presses the  same  thing  in  rather  different 
words.      He  says  this  :   ''  It " — ^that  is, 

(7)  5  Ves.  539. 

(8)  17  Ves.  335. 

(9)  66  L.  J.  Ch.  1 ;  [1896]  A.C.  7. 
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good  vr ill — **  is  the  connection  thus  formed, 
togetvlier  with  the  circumstances,  whether 
of  ha.  Bit  or  otherwise,  which  tend  to  make 
it  permanent,  that  constitutes  the  good- 
will    o£  a  husiness/'     Paraphrasing  that, 
the  goodwill  of  a  business  is  the  advantage, 
whBLtGirer  it  may  be,  which  a  person  gets 
bj  con  thinning  to  carry  on,  and  being  en- 
titlecl   tM  represent  to  the  outside  world 
tha^  li.e  is  carrying  on,  the  business  which 
has     l:>e>en  carried  on  for  some  time  pre- 
vioiasly-     That  seems   to  me  to  be  the 
meaxiinLg  of  the  word  "  goodwill." 

^O'^w  to  apply  that  to  the  present  case. 
The  f&cts  are  simple  enough.     [His  Lord- 
ship   t^lien  stated  the  facts  to  the  effect 
abovQ   set  out,  and  continued  :]    Omitting 
for  t;l:x^  present  purpose  what  is  immaterial 
for  xxky  decision,  I  will  only  say  this — that 
qudatlons  arose  between  Fearis,  the  de- 
fen<i3*it,  as  surviving  partner,  and  the 
plaintifi;  who  is   executrix    of   Thomas 
Boiiirn^  Hill,  in  reference  to  the  goodwill 
of  "tlio  business.     Ultimately  an  offer  was 
mado,     nominally  on   behalf  of    Charles 
E^Tkx^y  Bourne  Hill,  to  purchase  the  good- 
^"1  for  the  sum  of  1,000/.,  but  the  money, 
^.^^s   intended,  should  be  found  by  Mrs. 
r^\'       The  defendant  has  continued  the 
r^'.^Ki^ss  since  the  death  of  Thomas  Bourne 
^^  in  the  old  firm  name,  and  he  insists 
"lat  1^^  |g  entitled  to  carry  on  the  business 
'^^^X'   that  name,  and  that  there  is  no 
^^^^^^'Wdll  which  can  be  sold,  and  therefore 
notihi^^g  which  could  go  to  a  purchaser, 
^  *^^     credited  to  the  estate  of  Thomas 
S^^^e  Hill.     Is  that  contention  right  ? 
-»-*-**   ifi  put  in  two  ways.     It  is  said,  first 
*i      ^^1,  that  in  a  stockbroker's  business 
^.  ^*"^^     ia  no  such  thing  as  goodwill,  and 
t^^       ^^ontention  again  divides  itself  into 
g     ^^^  ^>«rts.     It  is  said  that  there  is  no 
1^^^*^    'thing  as  goodwill  in  a  stockbroker's 
|.|^^*^^588 — first,  because  of  the  nature  of 
.  Vj^^^^^^'^^iinection  between  a  stockbroker  and 
Tl  ^^*^    '^th  whom  he  does  business.    That 
^^g^  ^^      not  quite  follow.     I  agree  that  in 
^^^^^^  cases  it  may  be  that  the  relation 
^■^^S^een  the  client  and  the  broker  is  of 
i^di  a  nature  that  the  client  would  not 
^  with  his  business  to  the  successor  in 
badness  of  the  broker ;  but,  on  the  other 
'^d,  there  are  many  cases  which  one  can 
conceive  in  which  the  client,  not  knowing 
to  whom  to  go,  if   he  knew  that  his 


old  broker  had  a  successor,  might  well 
give  that  man  a  trial,  and  see  whether  he 
would  continue  to  go  on  or  not.  I  can 
quite  imagine  that  the*  successor  in  busi- 
ness of  the  old  broker  might,  using  the 
expression  in  Trego  v.  Hu/nt,^  get  an 
advantage  in  that  way,  by  being  able  to 
represent  that  he  was  carrying  on  the 
original  business.  It  seems  to  me,  there- 
fore, that  that  branch  of  the  argument 
fails — that  it  is  impossible  to  say  that  the 
advantage  derived  from  the  connection 
cannot  be  of  some  pecuniary  value. 

Then  it  is  said  that  in  the  case  of 
stockbrokers,  in  London  or  elsewhere, 
members  of  the  London  Stock  Exchange, 
the  goodwill  of  a  business  can  have  no 
saleable  value,  and  this  can  be,  and  I 
think  is,  the  only  reason  alleged— namely, 
that  if  the  purchaser  of  a  business  wishes 
to  carry  on  under  the  original  name  he 
can  only  do  so  by  the  assent  or  by  the 
permission  of  the  committee  of  the 
London  Stock  Exchange.  That  may  be ; 
but  again  it  may  not  be  essential  to  the 
advantage  which  I  have  just  pointed  out 
may  accrue  to  the  successor,  or  person 
entitled  to  represent  himself  as  the  suc- 
cessor, to  be  able  to  say  that  he  is  using 
the  old  name,  or  trading  under  the  old 
name.  He  may  be  able  to  represent  to 
clients  that  he  is  the  successor  in  the 
business,  and  get  such  advantage  as  there 
may  be,  arising  out  of  the  connection, 
without  saying  that  he  is  entitled  to  carry 
on  the  business  in  the  old  name.  But  it 
is  said,  further,  not  only  would  the  suc- 
cessor not  be  entitled,  according  to  the 
rules  of  the  London  Stock  Exchange,  to 
use  the  old  name  for  the  purposes  of  the 
business,  but  that  the  old  partner  would 
be  entitled  to  use  that  name ;  and  it  is 
said,  therefore,  that  the  ordinary  rule  of 
law  which  now  would  exclude  a  surviving 
partner  from  using  the  name  of  the  firm 
as  against  the  purchaser  of  the  goodwill 
would  be  excluded  from  this  particular 
partnership  by  reason  of  that  rule  of  the 
London  Stock  Exchange.  There  again 
I  do  not  follow.  The  Stock  Exchange 
committee  makes  a  practice,  as  a  general 
rule,  of  giving  to  the  surviving  partner, 
and  of  giving  to  him  alone,  the  right  of 
using  the  name  of  the  firm,  but,  as  Mr. 
Satterthwaite  told  me,  if  a  case  arises  in 
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which  a  surviving  partner  waa  by  agree- 
ment between  himself  and  his  oo-partners 
precluded  from  using  that  name,  it  does 
not  at  all  follow  that  the  committee  of  the 
Stock  Exchange,  which  has  an  absolute 
discretion  in  the  matter,  would  allow  him 
to  use  it.  Therefore,  I  cannot  go  so  far 
on  the  evidence  which  I  have  as  to  hold 
that  the  fact  that  there  are  rules,  or  that 
there  is  a  practice  on  the  committee  of 
the  London  Stock  Exchange,  in  reference 
to  the  use  by  a  successor  of  the  name  of 
the  original  firm,  is  sufficient  to  enable 
the  Court  to  say  that  in  the  case  of  a 
broker,  a  member  of  the  London  Stock 
Exchange,  there  is  no  such  thing  as  a 
saleable  goodwill. 

But  now  I  am  pressed  with  authority, 
and  I  am  referred  to  an  Irish  case  of 
WUeon  V.  Williams,'^  in  which  it  was  de- 
cided that  in  the  case  of  stockbrokers 
there  was  no  such  thing  as  goodwill. 
In  the  first  place,  I  do  not  think  the 
Yice-Ohancellor,  who  decided  that  case, 
intended  to  lay  down  a  rule  of  law. 
On  the  contrary,  at  the  conclusion  of 
his  judgment  he  said :  *'  The  question 
is  one  of  mixed  law  and  fact.  Without 
going  so  far  as  to  lay  down  any  hard  and 
fast/ule  as  to  stockbrokers'  business  being, 
in  every  case,  incapable  of  goodwill,  I  hold 
that  in  this  case  there  is  no  saleable  good- 
will." He  therefore  carefully  abstained 
from  laying  down  any  rule  which  would 
bind  a  Judge  in  another  case  on  considera- 
tion of  different  &ots.  But  I  think  I  may 
go  further,  and  say  that  I  am  not  at  all 
satisfied  that  the  Vice-Chancellor  would 
have  decided  as  he  did  if  he  had  had 
before  him  the  speeches  of  the  learned 
Lords  in  Trego  v.  Hunt?  I  think  he 
decided  this  case,  if  one  looks  at  it  care- 
fully, on  notions  of  goodwill  which  were 
not  quite  so  wide  as  those  which  have 
now  been  laid  down  in  the  case  I  have 
just  mentioned;  and  that  that  was  the 
notion  I  think  is  shewn  by  the  passage 
where  the  Vice-Chancellor  says,  "  On  a 
dissolution  any  of  the  partners  may,  unless 
expressly  prohibited  by  contract  from 
doing  so,  carry  on  the  same  business  as 
before,  and  use  the  old  name  of  the  firm, 
and  solicit  the  customers  to  deal  with 
them/'  I  do  not  think  he  would  have 
said  that  if  he  bad  had  before  him  the 


case  of  Trego  v,  Hunt^  which  referred 
not  only  to  the  using  of  the  name,  but 
the  soliciting  of  customers  to  deal  with 
the  purchaser,  and  renders  that  on  a  sale 
of  the  goodwill  an  unlawful  thing  for  any 
one  of  the  partners  to  do.  I  think,  there- 
fore, that  although,  while  the  case  of  Wilson 
V.  Williams  ^  is  not  binding  on  me,  I  should, 
if  it  were  applicable,  treat  it  with  the 
utmost  respect;  yet  even  if  it  had  been 
a  report  of  a  case  in  England  (I  think 
that  is  the  way  I  may  put  it),  and  therefore 
binding  on  me  if  applicable,  I  should  not 
have  considered  it  applicable  to  the  present 
case,  or  a  case  which  I  should  be  bound  to 
follow. 

The  result  is  therefore,  I  think,  that, 
dealing  with  the  matter  without  reference 
to  the  partnership  articles,  I  cannot  come 
to  the  conclusion  that  there  is  no  advan- 
tage arising  from  the  connection  and  the 
business  of  the  old  firm,  and  therefore 
that  there  is  nothing  that  could  be  treated 
as  a  saleable  goodwill.  I  do  not  for  this 
purpose  attribute  much  importance  to  the 
offer  made  of  1 ,000^.  I  cannot  regard  that 
as  an  offer  made  by  an  outsider.  It  waa 
really  made  by  the  plaintiff,  the  executrix. 
She  said  in  one  of  her  earlier  letters  that 
she  desired  to  purchase  the  goodwill  for 
her  son,  and  it  is  common  ground  that 
she  was  going  to  provide,  or  at  all  events 
advance,  the  money  with  which  the  pur- 
chase was  to  be  made ;  but,  quite  indepen- 
dently of  that  offer,  I  cannot  hold  that 
there  is  nothing  to  which  a  saleable  value 
could  be  attributed. 

Now  it  is  said,  secondly,  that  by  the 
contract  in  this  particular  case  the  sale 
of  the  goodwill,  which  I  must  now  assume 
does  exist  in  the  events  which  have 
happened,  is  precluded  by  the  articles  of 
partnership.  That  is  a  question  of  con- 
struction. [His  Lordship  then  examined 
the  partnership  articles,  and  expressed 
his  approval  of  the  following  passage  in 
LindUy  on  Partnership  (6th  ed.),  at  p.  447  ; 
"If  then  the  goodwill  of  a  partnership 
has  any  saleable  value  at  all,  it  seems 
impossible  to  hold  that  on  a  dissolution 
of  a  partnership,  whether  by  death  or 
otherwise,  any  partner  can  continue  the 
old  business  in  the  old  name  for  his  own 
benefit,  unless  there  is  some  agreement 
to  that  effect^  or  at  least  to  the  effect 

Digitized  by  VnOOQlC 


Vol.  74j 


OHANOEBT  DIVISIOH. 


Hill  v.  F£Abi8. 


tiiat  the  assets  axe  not  to  be  sold.  Such 
«  right  <m  lus  part  is  inoonsistent  with 
the  right  of  the  other  partners  to  have  the 
goodvnll  sold  for  the  common  benefit  of 
aU."  In  reference  to  this  part  of  the 
•case  his  Lordship  said  :]  It  seems  to  me 
there  is  nothing  in  these  articles  which 
prevents  the  goodwill  being  sold  and  the 
proceeds  properly  divided  between  the 
partners. 

That  really  decides  the  whole  point 
which  I  have  to  decide.  I  may  say  that, 
with  regard  to  some  of  the  authorities 
which  have  been  cited,  I  do  not  think 
that  Steuart  v.  Gladstone  '  applies  to  the 
present  case.  In  Steuart  v.  Gladstone ' 
the  question  that  arose  was  whether, 
bavii4^  regard  to  the  practice  of  the  part- 
ners in  tbstt  case,  and  having  regard  to 
the  ordinary  practice  of  mercantile  men, 
the  value  of  the  goodwill  was  to  be  taken 
into  account  in  the  periodical  accounts.  I 
am  not  at  all  satisfied,  looking  at  the 
judgment  of  Sir  George  Jessel  in  that 
^ase,  that  if  he  had  had  to  deal  with  the 
que^n  of  goodwill  at  the  expiration  of 
a  partnership  he  would  have  dealt  with  it 
in  the  way  in  which  he  dealt  with  it  in 
the  case  before  him,  because  he  does  in 
that  case  point  out  that  there  may  be 
some  value  in  the  name  of  GUlanders, 
Arbuthnot  k  Co.,  which  was  a  well-known 
name  in  India,  the  name  of  the  firm  there 
coDcemed.  With  regard  to  David  and 
Matthewsj  In  rs,^  tha^  so  far  as  it  goes, 
supports  the  opinion  which  I  have  ex- 
pressed as  to  the  construction  of  the 
partnership  artides,  and  I  think  there- 
fore I  need  not  say  anything  more  about 
it. 

I  hold,  therefore,  that  in  winding  up 
the  affairs  of  this  partnership  the  good- 
will must  be  treated  as  one  of  the  assets 
of  the  firm,  and  must  be  realised  with  the 
other  assets  of  the  firm. 

^lidtoTs  —  James    Robinson,    for    plaintiff ; 
Horlej,  Bhirrefl  Sc  Co.,  for  defendant. 

[Reported  hy  A.  E.  Randall,  Taj., 
BurrUteT'at  Zaw, 


Vol.  74.— Ohakc, 


BUCKLKT,  J. 

1904. 

Dec.  16,  21. 

1905. 

Jan.  18, 


241 


O&EAT  Westebk  Railway 

V.  FiSHlSB. 


Vendor  and  Purchaser — Implied  Cove- 
nants  for  Title— -''  Beneficial  oumer  "— 
Breach  of  Covenant — Basement — Know- 
ledge of  Purchaser — Claim  for  Interference 
ufUh  Easement — Arbitration — Action  to 
Bnforee  Aunsrd — Costs — Repayment  by 
Vendor  —  Solicitor  and  Client  Costs — 
Interest — Indemnity — Conveyancing  and 
Law  of  Property  Act,  1881  (44  d:  45  Viet. 
c.  41),  s.  7. 

The  defendant  conveyed  "as  beneficial 
owner"  to  the  plaintiffs  certain  plots  of 
land  forming  part  of  a  building  estate, 
including  part  of  the  site  of  a  road.  The 
conveyance  did  not  contain  any  express 
covenants  for  title  or  any  qualificcUions  of 
the  implud  covenants.  The  plaintiffs  had 
notice  at  the  date  of  the  deed  that  the  pur- 
chasers of  other  plots  had  rights  of  way 
over  the  road.  As  between  the  plaintiffs 
and  the  defendant  the  agreement  was  tJuU 
the  plaintiffs  should  take  the  land  dis- 
charged from  such  rights.  The  plaintiffs 
constructed  works  upon  the  land  purchased 
by  them,  and  blocked  up  the  road.  In 
1902  a  previous  purchaser  of  other  plots 
claimed  damages  against  the  plaintiffs  as 
compensation  for  the  lo$s  of  his  right  of 
way  over  the  road,  and  was  awarded  by 
an  arbitrtUor  5101,  and  interest  The 
plaintiffs  did  not  pay  this  sum,  and  the 
previous  purchaser  brought  an  action  to 
enforce  the  award.  The  Court  ordered 
the  plaintiffs  to  pay  the  510/.  aTid  interest^ 
and  the  costs  of  the  arbitration  proceedings 
and  the  aetion.  The  plaintiffs^  having 
paid  these  sums,  sued  the  defendant  on  his 
implied  covenants  for  title  for  repayment 
of  the  sums  so  paid  and  of  their  own  costs 
of  the  arbitration  proceedings  and  the 
cution: — Held,  that  the  plaintiffs  were 
erUitled  to  maintain  the  action,  and  that 
their  right  to  do  so  was  not  affected  by 
their  knowledge  of  the  rights  of  the  pre- 
vious purchaser.  Held,  therefore,  that  the 
defendant  being  under  his  implied  cove- 
nants bound  to  indemnify  the  plaintiffs^ 
he  must  repay  them  the  5102.  and  interest 
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and  the  cotts  paid  to  the  previout  purchaeeTy 
and  muat  also  pay  aubsequsnt  interest  on 
the  510L  and  the  plaintiffs'  costs  of  the 
arbitration  prooeedings  as  between  solicitor 
and  dienty  but  that  he  was  under  no  lia- 
bility to  repay  them  their  costs  of  the  action 
to  enforce  the  auHxrd. 

Turner  v.  Moon  (70  L.  J*  Ch.  822 ; 
[1901]  2  Ch.  S25)  followed. 

Action  with  witnesses. 

By  a  deed  dated  August  13,  1900,  in 
consideration  of  ll,000i.  the  defendant 
conveyed  ''as  beneficial  owner"  to  the 
plaintiffs  the  fee-simple  of  certain  plots  of 
land  on  the  Drayton  Park  estate,  Han^ 
well,  abutting  on  both  sides  of  Tennyson 
Boad  towards  its  eastern  end  and  the  site 
of  the  eastern  end  of  Tennyson  Boad 
itself.  The  deed  provided  that  the 
plaintiffs  should  erect  and  for  ever  main- 
tain a  certain  fence  five  feet  high  in  certain 
places,  which  included  its  erection  so  as 
to  stop  and  dose  Tennyson  Boad  at  its 
eastern  end.  The  deed  did  not  contain 
any  express  covenants  for  title  or  any 
qualification  of  the  implied  covenants. 
In  constructing  their  works  the  plaintifiEs 
stopped  up  Tennyson  Boad. 

In  1902,  J.  0.  Johnstone,  in  whom 
other  plots  purchased  in  1899,  and  form- 
ing part  of  the  same  building  estate,  were 
vested,  claimed  payment  by  the  plaintifis 
of  5,000^.  as  compensation  for  stopping 
up  his  right  of  way  over  Tennyson  Boad, 
and  that  the  amount  should  be  settled 
by  arbitration  in  the  case  of  dispute. 
The  plaintiffs,  under  protest,  appointed 
an  arbitrator  and  gave  notice  to  the 
defendant  that  they  should  require 
repayment  by  him  of  any  sum  awarded 
against  them  and  their  costs  of  contesting 
the  claim.  The  defendant  disclaimed  all 
liability,  but  assisted  the  plaintifi's  in  the 
arbitration.  By  the  award  the  amount  of 
the  compensation  was  fixed  at  510Z.  The 
plaintiffs  did  not  pay  the  sum  awarded, 
but  allowed  an  action  to  be  brought 
against  them  by  Johnstone  to  enforce  the 
award,  in  order  to  raise  the  question 
whether  he  was  entitled  to  any  compen- 
sation at  all.  The  action  was  tried  as  a 
Special  Oase  before  Bigham,  J.,  who 
decided  in  £ivour  of  Johnstone,  and 
ordered  payment  by  the  plaintiffs  of  the 


510{.  with  interest  at  4  per  cent.,  the 
costs  of  the  arbitration  proceedings,  and 
the  costs  of  the  action.  Under  this  judg- 
ment the  plaintiffs  had  paid  6101.  and 
211.  Is.  lOd.  interest,  and  293i.  15^.  for 
Johnstone's  costs  of  the  arbitration,  the 
award,  and  the  action. 

This  was  an  action  brought  by  the 
plaintiffs  against  the  defendant  on  his 
implied  covenants  for  title  in  the  deed  of 
August  13,  1900,  claiming  repayment  by 
him  of— first,  the  510^.  with  interest  at 
4  per  cent;  secondly,  the  2932.  ]5«. ; 
thirdly,  the  plaintiffs'  costs  of  the  arbitra- 
tion proceedings,  the  award^and  the  action, 
to  be  taxed  as  between  solicitor  and  client. 

The  plaintiffs  based  their  claim  on  the 
indemnity  arising  from  the  defendant's 
implied  covenant  for  title. 

The  defendant,  by  his  defence,  alleged 
that  the  plaintiffs  had  full  notice  of 
Johnstone's  rights,  or  oould  have  ascer- 
tained what  they  were  by  enquiry. 

CrippSy  E.Cy  and  Howard  Wrighty  for 
the  plaintiff. — ^The  conveyance  by  th© 
defendant  to  the  plaintiffs  was  made  by 
him  as  beneficial  owner,  and  therefore, 
under  section  7,  sub-section  1  (A)  of  the 
Conveyancing  and  Law  of  Property  Act, 
1881,  a  covenant  for  freedom  from 
incumbrances  was  to  be  implied.  He 
is  consequently  bound  to  indemnify  the 
plaintiffs  against  the  expenses  to  which 
they  have  been  put  in  their  proceedings 
with  Johnstone — Turner  v.  Moon  [l90l].^ 
The  property  was  sold  by  the  defendant 
without  any  reservation,  and  with  the 
intention  that  the  plaintiffs  should  block 
up  Tennyson  Boad.  He  is  liable,  there- 
fore, upon  the  implied  covenants,  notwith- 
standing that  the  defects  of  his  title 
appeared  on  the  conveyance — Pn^e  v. 
Midland  Railway  [i893].^  The  measure 
of  the  damages  which  the  plaintiffs  are 
entitled  to  recover  is  the  amount  which 
they  have  had  to  pay  for  costs,  damages, 
and  expenses — Rolph  v.  Crouch  [l867].* 
The  plaintiffs  are  entitled  to  be  repaid 
their  costs  of  the  arbitration  and  the 
King's  Bench  action  as  between  solicitor 
and  client. 

(1)  70  L.  J.  Oh.  822 ;  [1901]  2  Ch.  826. 

(2)  63  L.  J.  Ch.  126 ;  [1894]  1  Ch.  11. 

(3)  87  L.  J.  Ex.  8;  L.  R.  3  Ex.  44. 
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[Buckley,  J.,  referred  to  BaHiett  v. 
Ecdea  Corporatum  [i900].*] 

Buckmaster^  K,C,,  and  W.  Mackenzie^ 
for  the  defendant. — The  plaintiffs  bought 
with  notice  that  there  were  other  persons 
besides  themselves  who  had  rights  over 
Tennyson  Boad.  It  was  therefore  in- 
cumbent on  them  to  enquire  what  those 
rights  were.  Where  a  purchaser  pur- 
chases land  in  fee-simple  with  notice  of 
an  easement  over  it,  the  implied  covenant 
of  the  vendor,  who  conveys  as  beneficial 
owner,  does  not  give  him  a  right  as 
against  the  vendor  in  respect  of  undis- 
closed easements  which  the  purchaser 
could  by  enquiry  have  found  out,  and  of 
which  he  had  sufficient  notice  to  put  him 
on  enquiry — Bowles  v.  Round  [i80o].* 
The  plaintiffs  cannot,  therefore,  recover 
anything  under  the  implied  covenant  for 
title. 

[Buckley,  J.,  referred  to  Shackleton  v. 
Sutdife  [1S47].^ 

It  is  admitted  that  the  plaintiffs  can 
recover  the  510^.,  the  amount  of  the 
award.  They  cannot,  however,  recover 
the  costs  of  the  King's  Bench  action — 
Baacendale  v.  London^  ChoAam^  and  Dover 
Railway  [i874]/  They  ought  to  have 
paid  the  amount  of  the  award,  and  not 
to  have  left  it  to  Johnstone  to  bring  an 
action  against  them  to  enforce  the  award. 
Cripps,  K,C.9  in  reply. — ^The  costs  in- 
curred by  the  plaintiffs  in  respect  of  the 
breach  of  the  covenant  were  reasonably 
incurred.  All  that  was  done  by  them 
was  done  with  the  knowledge  of  the 
defendant,  and  they  are  therefore  entitled 
to  recover  them  from  him — Sutton  v. 
BaiUie  [i89il.» 

Cur.  adv,  wit. 

Dee.  21,  1904. — Buckley,  J.,  read  a 
written  judgment,  in  which,  after  reviewing 
the  evidenceat  length,  he  stated  that  at  the 
date  of  the  conveyance  the  plaintiffs  knew 
that  such  a  state  of  things  existed  as  that 
possibly  or  probably  previous  purchasers 
of  land  upon  the  estate  had  so  taken 

(4)  69  L.  J.  Q.B.  666, 834 ;  [1900]  2  Q.B.  104, 
423. 

C5)  6  Ves.  ^08. 

(6}  J  De  G.  &  Sm.  609. 

(7)  44  L.  J.  Ex.  20;  L,  R.  10  Ex.  36. 

(8)  65  L.  T.  528. 


their  conveyances  as  that  they  would  be 
entitled  to  rights  over  Tennyson  Boad, 
including  so  much  of  that  road  as  was 
included  in  the  estate  plan  within  the 
land  coloured  red  on  the  plaintiffs'  con- 
veyance ;  and  that  he  was  satisfied  that 
as  between  the  plaintiffs  and  defendant 
the  bargain  was  made  upon  the  footing 
that  such  rights  of  way,  if  any,  over  the 
land  sold  to  the  plaintiffs  as  previous 
purchasers  possessed  should  be  abrogated, 
and  that  the  plaintiffs  should  take  the 
land  discharged  from  those  rights  if  they 
existed.  He  continued  :  Heaving  regard 
to  those  facts,  it  is  in  my  opinion  plain 
that  as  between  the  defendant  as  vendor, 
and  the  plaintiffs  as  purchasers,  the  bar- 
gain was  that  so  much  of  Tennyson  Boad 
as  lay  upon  the  plaintiffs'  land  should  be 
abandoned,  and  if  any  rights  of  third 
parties  were  thus  interfered  with  it  would 
result  that  it  was  for  the  defendant  to 
make  good  to  the  plaintiffs  any  diminu- 
tion in  value  of  the  property  which  as. 
between  them  was  the  subject  of  thoi 
agreement  and  conveyance. 

What  afterwards  happened  was  th&t 
on  July  28,  1902,  Johnstone  claimed  com- 
pensation for  loss  of  that  part  of  Tenny-^ 
son  Boad  which  the  plaintiffs  had  blocked 
up  and  destroyed  by  the  construction  of 
sidings  upon  tiie  land,  and  named  5,000^. 
as  the  amount  of  his  claim.  The  railway 
company  appointed  an  arbitrator  under 
protest,  and  the  matter  was  fought  out, 
with  the  result  that  on  June  25,  1903, 
Mr.  Watney  made  his  award  of  510^. 
Upon  the  arbitration  the  defendant 
appeared,  I  understand,  by  counsel,  but 
took  no  actual  part  in  the  arbitration. 
There  are,  however,  letters  of  May  15, 
1903,  onwards,  and  in  particular  one  of 
May  22,  1903,  which  shew  that  the 
defendant  was  working  with  the  plaintiffs 
in  the  conduct  of  the  arbitration.  After 
the  award  was  made  the  plaintiffs  did 
not — ^as  it  seems  to  me  they  ought  to 
have  done — ^pay  the  amount  awarded  and 
seek  to  recover  against  the  defendant 
their  damages  up  to  that  time ;  but  they 
allowed  an  action  to  be  brought  upon  the 
award,  and  defended  the  action  with  a 
view  to  raising  the  question  whether 
Johnstone  was  entitled  to  any  compensa- 
tion or  not — whether,  in'  short,  he  was 
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entitled  to  a  right  of  way  over  so  much 
of  Tennyson  IU)ad  as  the  Great  Western 
Railway  Co.  had  blocked  and  destroyed. 
In  the  result  a  Special  Case  was  stated, 
upon  which  Mr.  Justice  Bigham  found 
against  the  Great  Western  Railway  Co., 
determining,  in  fact,  that  Johnstone  had 
a  right  of  way  over  the  whole  of  Tenny- 
son Road.  That  decision  is  not  one  for 
me  to  review ;  hut  counsel  for  the  defen- 
dant Fisher,  who  was  not  a  party  to  the 
Special  Case,  and  is  not  bound  by  that 
decision,  has  intimated  that  he  reserves  his 
right  to  contest  it  in  the  Court  of  Appeal 
should  the  present  case  go  there. 

The  plaintiffs  say  that  they  are  en- 
titled to  damages  against  the  defendant, 
and  that  the  damages  are — first,  510Z. ; 
secondly,  the  costs  they  have  had  to  pay 
in  the  arbitration  and  in  the  action  ;  and 
thirdly,  their  own  costs  as  between 
solicitor  and  client  in  the  arbitration  and 
action.  I  have  to  decide  whether  in  this 
they  are  right. 

It  was  decided  by  Mr.  Justice  Joyce  in 
Turner  v.  Moon  ^  that  in  an  action  for 
damages  for  breach  of  the  covenant  for 
title  implied  by  section  7  of  the  Con- 
veyancing Act,  1881,  which  is  this  case, 
damages  may  be  recovered  for  defect  of 
title  by  reason  of  the  existence  of  an 
undisclosed  right  of  way.  Upon  the 
point  there  decided  I  simply  follow,  with- 
out expressing  any  opinion  of  my  own, 
the  decision  of  my  brother  Joyce.  The 
defendant  argues,  however,  that  the  plain- 
tiffs  here  are  not  entitled  to  damages 
because  they  knew  of  the  rights  sub- 
sisting between  Johnstone  and  Fisher.  I 
think  they  did  know,  but  I  also  think 
that  for  Uie  reasons  which  I  have  stated 
the  conveyance  by  Fisher  was'  as  between 
^  himself  and  the  plaintiffs  intended  to 
be  a  conveyance  of  the  land  discharged 
from  those  rights.  It  was  decided  in 
LeveU  v.  WithringUm  [l687l'  that  mere 
notice  to  a  purchaser  of  a  defect  of  title 
does  not  bar  his  right  to  recover ;  and  in 
Fctge  V.  Midland  RaUioay  ^  it  was  further 
decided  that  no  difference  is  to  be  made 
by  reason  of  the  fact  that  the  defect  of 
title  appears  upon  the  &ce  of  the  con- 
veyance. ''There  is  no  warrant,"  said 
Lord  Justice  Lindley,  "  for  qualifying  the 
(9)  1  Lutw.  317. 


acto   covenanted    against    by   inserting 
*  save  as  herein  appears,'  or  '  save  as  shewn 
by  the  abstract,'  or  'save  as  explained 
before  the  execution  of  this  deed,'  or  any 
words  to  any  such  effect.    If  a  vendor 
does  not  intend  that  his  covenant  for  title 
shall  extend  to  defiacts  disclosed  to  the 
purchaser,  whether  on  the  £su3e  of  the 
deed,  or  aliunde^  the  vendor  must  take 
care  not  to  word  his  covenant  so  as  in 
terms  to  cover  such  defects,  or  he  must 
insert  some  clause  in  the  deed  clearly 
explaining  and  controlling  his  covenant." 
The  knowledge  which  the  purchasers  here 
obtained  by  seeing  the  estate  plan,  and 
knowing  of  the  previous  sales  of  plots 
upon  the  footing  of  that  plan,  was  notice 
outside  the  conveyance.    The  statement 
that  the  plan  had  been  deposited  with  the 
Hanwell  District  Council,  and  that  other 
persons  were  entitled  to  use  some  portion 
at  least  of  Tennyson  Road,  was  notice  on 
the  fiice  of  the  conveyance ;  but  neither 
the  one  nor  the  other  justifies  the  inser- 
tion into  the  conveyance  of  words  quali- 
fying the  covenant  in  respect  of  the  acts 
covenanted  against.    There  was  in  this 
conveyance  no  express  covenant  which 
requipred  qualification,  but  there  was  an 
implied  covenant  introduced  by  virtue  of 
section  7  of  the  Conveyancing  Act,  1881 ; 
and,  having  regard  to  the  dedsion  in 
Tfjumer  v.  Ifoon,^  this  implied  covenant, 
.  unless  qualified,  gives  rise  to  a  right  to 
damages.     I  h&ve  no  doubt  myse&  but 
that  the  defendant  knew  that  the  com- 
pany contemplated  using,  and  intended 
that  the  company  should  use  the  pur- 
chased land  in  such  a  manner  as  that 
Tennyson  Road,  so  far  as  it  lay  on  that 
land,  should  never  be  constructed.      I 
think  that  the    defendant    is  liable  in 
damages. 

Then  what  is  the  measure  of  damages  ? 
It  is  in  the  510^.  which  the  plaintiff  have 
been  compelled  to  pay  in  order  to  enjoy 
the  land  in  the  actual  state  in  which  by 
the  contract  they  were  to  enjoy  it.  To 
this  is  to  be  added,  I  think,  the  costs  to 
which  they  were  necessarily  put  in  deter- 
.  mining  in  the  arbitration  that  5102.  was 
the  proper  figure.  Johnstone  had  claimed 
5,000/.  Under  section  68  (^  the  Lands 
Clauses  Consolidation  Act,  1845,  the 
company  were    bound  either  to   admit 
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that  to  be  the  figure  or  to  proceed  to 
arbitration.  They  did  the  latter,  with 
the  result  that  5102.  was  the  amount 
aimrded;  and  there  was  necessarily  in- 
curred in  ascertaining  that  sum  taxed 
costs  as  between  party  and  party,  which 
they  had  to  pay  to  Johnstone,  and  the 
company's  costs  of  the  arbitration  pro- 
ceedings. They  are,  I  think,  entitled  to 
recover  all  those  as  damages — Eolph  v. 
Crouch?  Then  subsequently  the  Great 
Western  Bailway  defended  the  action  on 
the  award.  They  cannot,  in  my  opinion, 
claim  as  damages  any  of  the  costs  which 
they  either  had  to  pay  or  which  they  in- 
curred in  that  proceeding.  They  knew 
the  facts,  from  which  they  ought  to  have 
been  aware  that  the  rights  were  such  as 
Mr.  Justice  Bigham  subsequently  de- 
cided them  to  be,  and  they  ought  not  to 
have  put  Johnstone  to  bring  the  action. 
Those  costs  are  not  legal  damages  as 
between  them  and  Fisher.  I  think,  how- 
ever, that  the  plaintiffs  are  entitled  to 
recover  the  510/.  and  the'  taxed  costs 
which  they  had  to  pay  in  the  arbitration 
proceedings^  and  their  own  costs  in  the 
arbitration,  and  I  give  judgment  for  the 
damages  thus  ascertained  and  the  costs  of 
the  action. 

[Some  discussion  followed  as  to  whether 
the  plaintiffs'  own  costs  in  the  arbitration 
should  be  taxed  as  between  solicitor  and 
client  or  between  party  and  party.  At 
its  dose  his  Lordship  said :] 

The  plaintiffs*  costs  of  the  arbitration 
proceedings  must  be  paid  as  between 
solicitor  and  client.  As  between  Fisher 
and  the  Great  Western  Railway, 
the  Great  Western  Railway  are  en- 
titled to  say,  "  We  were  put  to 
certain  costs  in  respect  of  which  we 
can  claim  damages  against  you."  Those 
costs  are  such  costs — proper  costs,  of 
course — ^as  they  incurred.  The  proper 
costs  under  these  circumstanbei^  are  those 
which  they  incurred  as  between  them- 
selves and  their  own  solicitor — that  is 
to  say,  they  are  solicitor  and  client  costs. 
The  matter  must  be  treated  as  if  Fisher, 
and  not  the  Great  Western  Railway, 
had  been  the  person  opposing  John- 
stone, in  which  case,  of  course,  he 
would  have  had  to  pay  his  own  solicitor. 
I  think,  therefore,  that  those  costs — that 
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is  to  say,  the  Great  Western  Railway's 
costs  of  the  arbitration — are  to  be  taxed 
as  between  solicitor  and  client. 

BameU  v,  EccHea  CarparaHon^  was  a 
case  in  which  the  person  claiming  solicitor 
and  client  costs  was  in  the  proceeding  a 
litigant  adverse  to  the  person  from  whom 
he  was  claiming  them.  He  had  recovered 
party  and  party  costs,  and  the  Court  said : 
"You  can  have  no  more.  Party  and 
party  costs  are  those  which  the  Court 
allows,  and  you  can  only  have  them." 
The  present  case  is  distinguishable,  be- 
cause here  the  Great  Western  Railway 
and  Fisher  were  not  the  adverse  liti- 
gants in  the  proceedings  in  which  the 
costs  were  incurred  ;  the  adverse  liti- 
gants were  the  Great  Western  Railway 
and  Johnstone.  It  is  upon  this  ground, 
and  not  upon  any  application  of  SmUh  v. 
Gamptan  [l832]  *°  that  I  decide  the 
point.  I  agree  in  thinking  that  a  dis- 
tinction is  to  be  drawn  between  cases 
in  which  a  person  is  entitled  by  contract 
to  an  indenmity  and  cases  in  which  a 
person  is  simply  recovering  damages.  If  a 
person  is  entitled  to  an  indemnity,  there 
may  be  a  right  to  solicitor  and  client 
costs ;  but  where  he  is  simply  recovering 
damages  he  ^oold  not  in  general  get 
solicitor  and  client  costs.  Smith  v.  Comp- 
iariy^^  which  is  an  authority  to  the  con- 
trary effect,  would  not,  I  think,  now  be 
followed,  having  regard  to  BameU  v.  Eedea 
Corporation?  The  reasoning,  however,  in 
Bamett  v.  Eodea  Corporation*  does  not 
apply  to  this  case.  Fisher  was  not  an 
adverse  litigant  in  the  proceedings  in 
which  the  costs  were  incurred.  There  is 
no  question  of  party  and  party  costs  as 
between  the  Great  Western  Railway  and 
Fisher.  The  question  is  what  costs  Fisher 
ought  to  bear  by  reason  of  the  fact  that 
his  act  involved  the  Great  Western  Rail- 
way in  a  litigation  with  Johnstone.  I 
think  he  ought  to  bear  that  which  the 
Great  Western  Railway  necessarily  bore — 
that  is  to  say,  their  proper  costs  as  between 
solicitor  and  client. 

Jan.   18,  1906.— Howard    Wright,  for 

the  plaintiffs,  stated  that  on  the  occasion 

when  judgment  was  given  the  questions 

as  to  whether  the  interest  on  the  510Z. 

(10)  1  L.  J.  E.B.  146 ;  3  B.  &  Ad.  407. 
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paid  by  the  plainti£&  to  Johnstone  ought 
to  be  repaid  them  by  the  defendant,  and  as 
to  whether  the  defendant  ought  also  to  pay 
them  interest  thereon  at  5  per  cent,  from 
the  date  of  such  payment,  had  been  over- 
looked. He  now  asked  for  a  direction 
that  the  defendant  should  make  such 
payments. 

W.  Mackenzie^  for  the  defendant. — 
No  interest  is  payable  on  damages.  The 
plaintiffs  ought  to  have  paid  the  5102. 
to  Johnstone  when  the  award  was  made, 
in  which  case  no  interest  would  have 
accrued.  A  statement  in  the  statement  of 
claim  that  interest  on  the  amount  claimed 
till  payment  would  be  asked  for  is  not  a 
good  demand  for  the  purpose  of  the  Civil 
Procedure  Act,  1833  (3  &  4  Will.  4. 
c.  42),  s.  28 — Rhymney  Railway  v.  Rhym- 
ney  Iron  Co.  [l89o]." 

Buckley,  J. — I  think  the  plaintiffs  are 
entitled  to  be  repaid  the  interest  which 
they  have  paid,  and  to  be  paid  subsequent 
interest  at  4  per  cent.  Under  the  im- 
plied covenant  on  which  in  substance  the 
plaintiffs  were  suing  they  were  entitled 
to  recover  such  damages  as  they  had  sus- 
tained. In  my  judgment  I  spoke  of  the 
510/.,  but  I  did  rot  mean  by  that  to 
exclude  interest.  Both  parties  are  in  the 
wrong  on  this  application  :  the  plaintiffs 
because  they  ought  to  have  made  the 
application  at  the  hearing,  and  the  defen- 
dant because  he  has  unsuccessfully  resisted 
it ;  so  there  will  be  no  costs  of  to-day. 


Solicitors — R.  R.  Nelson,  for  plaintiffs;  Mills, 
Carry  8c  Gaskell,  for  defendant. 

\_Reported  hy  W,  Ivimey  CooJt,  Esq,, 
BarrUter'at'La/ns, 


(11)  69  L.  J.  Q.B.  414  ;  25  Q.B.  D.  146. 


Buckley,  J. 
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HuLSE,  In  rh ; 
Beattie  v.  Hulse. 


Settled  Land — Fixtures — Lease  of  MiU 
by  Tenant  for  Life — Machinery  Erected 
by  Lessee — Purchase  under  Covenant  by 
Lessor  at  End  of  Term — Right  of  Executrix 
to  Remove  as  against  Remainderman — 
**Quicquid  plawtcktur  solo,  solo  ceditJ* 

The  principle  which^  as  between  tenant 
and  landlord,  enables  the  former  to  remove 
during  his  term  chattels  which  he  has 
affioced  to  the  soil  for  like  benefit  of  his  trade 
applies  also  to  the  case  of  tenant  for  life 
and  remainderman^  and  allows  the  former  y 
or  his  personal  representatives,  to  remove 
chattels  affixed  to  improve  the  estate  for  his 
own  enjoyment* 

This  is  an  exception  to  the  maxim 
"  Quicquid  plantaiur  solo^  solo  eedit"  and 
not  a  concession  eUlovnng  what  has  become 
part  of  the  soil  to  be  removed. 

The  question  is  one  not  of  the  nature  of 
the  attachment,  but  of  its  purpose  and  of 
the  intention  with  which  it  was  made, 

Leigh  17.  Taylor  (71  L.  J.  Ch.  272; 
[1902]  A.C.  \m)folhwed. 

Summons  in  a  creditors'  action  for  the 
administration  of  the  estate  of  Sir 
Edward  Hulse,  deceased,  tenant  for  life 
of  the  Hulse  feimily  estates,  issued  by 
his  widow  and  executrix  to  establish  her 
right  to  certain  machinery  as  against  the 
infant  tenant  in  tail.  The  respondent 
was  the  trustee  of  the  settlement. 

Sir  Edward  had  demised  a  steam  flour- 
mill  to  a  tenant.  The  lease,  which  bore 
the  date  June  6,  1877,  contained  the 
following  covenants : 

"  n.  That  the  lessee  will,  at  the  expi- 
ration of  the  tenancy,  sell  to  the  lessor  all 
steam  engines  wheels  stones  going-gear 
tackle  and  machinery  then  on  the  demised 
premises  other  than  the  demised  machi- 
nery specified  in  the  schedule  hereto  at 
&  sum  to  be  fixed  by  arbitration. 

''o.  That  except  for  renewing  or  re- 
placing the  demised  machinery  where 
necessary  the  lessee  will  not  without  the 
lessor's  licence  in  writing  erect  or  bring 
on  the  demised  premises  in  any  one  year 
any  new  or  additional  machinery  or  going- 
gear  exceeding  in  aggregate  value  300^." 
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.  **  i.  That  the  kssor  will  at  the  end  of 
the  tenancy  take  and  pay  for  all  the  steam 
engines  wheels  stones  going-gear  tackle 
and  machinery  then  on  the  demised  pre- 
mises other  than  the  demised  machinery 
specified  in  the  schedule  hereto  and  other 
than  any  machinery  or  going-gear  erected 
by  the  lessee  in  breach  of  the  covenant 
hereinbefore  contained  and  distinguished 
by  the  letter  o  the  amount  to  be  so  paid 
to  be  fixed  by  the  arbitration  of  ,  .  ." 

In  accordance  with  the  arrangement 
thus  made,  the  tenant  erected  at  the 
mill  certain  machinery  within  the  pre- 
scribed limit,  and  connected  it  with  the 
demised  machinery.  The  lease  came  to 
an  end ;  the  additional  machinery  so 
«rected  was  valued  at  2,035Z.,  and  Sir 
Edward  paid  for  it  out  of  his  own  moneys. 
He  endeavoured,  but  without  success,  to 
re-let  the  mil],  and  died  in  1899. 

After  his  death  farther  efforts  were 
made  to  find  a  tenant,  but  the  arrange- 
ment of  the  mill  was  old-fashioned,  as 
was  also  much  of  its  machinery,  and  it 
was  therefore  determined  to  pull  down 
the  structure  and  utilise  the  land  for 
building  purposes,  for  which  its  position 
rendered  it  suitable. 

Sir  Edward's  executrix  claimed  the 
additional  machinery  as  part  of  his  per- 
sonal estate,  and  by  her  summons  asked 
that  she  might  be  at  liberty  to  take  down 
and  remove  it. 

BirreUy  X.C.y  and  Aehton  Cross,  for  the 
applicant. — We  claim  these  fixtures  as 
against  the  remainderman.  It  is  a  ques- 
tion of  intention  whether  they  became 
part  of  the  freehold  when  Sir  Edward 
bought  them  from  the  tenant — Wake  v. 
ffaU  [l883],i  per  Lord  Blackburn.  They 
were  tenant's  fixtures  by  agreement,  and 
cemovable  by  the  tenant,  but  subject  to 
their  liability  to  be  bought  by  the  land- 
lord. They  were,  by  an  agreement  which 
^e  tenant  for  life  was  entitled  to  enter 
into,  made  tenant's  fixtures  whether 
affixed  to  the  freehold  or  not,  and  subse- 
<|uently  the  landlord,  pursuant  to  the 
agreement,  bought  them.  The  onus  is 
<in  the  other  side  to  shew  that  he  intended 
to  give  them  to  the  estate.  If  the  inten- 
.O)  52t.  J.Q.B.494,499;  8  App   Cas.  196, 


tion  can  be  ascertained,  the  question  of 
detail,  whether  they  were  actually  affixed 
or  not,  becomes  immaterial. 

If  Sir  Edward  had  himself  occupied  the 
mill  he  could  have  put  in  this  machinery, 
and  would  have  been  entitled  to  remove 
it — Lawton  v.  Lawton  [i748],^  Dudley 
(Lard)Y.Warde  {Lord)  fl75il,^  and  see  the 
notes  to  Ukoes  v.  Maio  [1802].*  The 
case  of  Leigh  v.  Taylor  [i902j  ^  shews 
how  much  depends  upon  intention.  Is  it 
likely  that  Sir  Edward  intended  to  spend 
2,035Z.  for  the  benefit  of  the  inheritance  % 
The  chattels  belong  to  the  estate  of  the 
tenant  for  life. 

Buckmaster^  K,C,,  and  H.'B.  Houxurd^ 
for  the  trustee  for  the  purposes  of  the 
Settled  Land  Acts,  representing  the  infant 
tenant  in  tail. — This  machinery  was 
bought  and  erected  by  the  tenant,  and 
afterwards  bought  from  him  by  Sir 
Edward  Hulse.  So  far  as  the  present 
question  is  concerned,  it  is  the  same  thing 
as  if  Sir  Edward  had  bought  and  erected 
it  in  the  first  instance,  as  he  might  have 
done,  with  the  view  of  getting  a  good 
tenant. 

Intention  is  a  flEustor,  but  not  a  sole  or 
determining  factor,  in  the  question  whether 
a  chattel  is  a  fixture  or  not;  it  may 
become  a  fixture  in  law,  however  much 
the  person  who  fixed  it  may  have  intended 
it  should  not. 

Bain  v.  Brand  [l876]^  was  a  case  of 
personal  representative  and  heir,  and  is 
in  our  favour.  The  quotation  on  page  777 
of  that  case,  from  the  judgment  of  Lord 
Hatherley  in  Mevuc  v.  Jacob  [1876],^ 
shews  that  even  the  right  conceded  to  a 
tenant  is  limited  to  the  currency  of  his 
term.  The  Cider-mill  Case  [undated]^ 
was  considered  in  Fisher  v.  Dixon  [l845j,^ 
and  can  no  longer  be  regarded  as  law, 
and  Lawton  v.  Lawton^  is  tainted  by 
association  with  it. 

The  question  is  whether  there  is  any- 
thing here  to  except  the  cose  from  the 

(2)  3  Atk.  12. 

(3)  1  Amb.  113. 

(4)  2  Sm.  L.C.  (llth  ed.),  189,  222  (2). 
(6)  71  L.  J.  Ch.  272 ;  [1902]  A.O.  157. 

(6)  1  App.  Cas.  762. 

(7)  44  L.  J.  Oh.  481,  485;  L.  R.  7  H.L.  481, 
490. 

(8)  Mentioned  in  3  Atk.  13  and  1  H.  Bl.  2607i. 

(9)  12  CI.  &  F.  312,  329. 
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general  rule  that,  as  between  real  and 
personal  representatives,  the  heir  takes 
those.fiztures  which  have  become  part  of 
the  freehold.  There  is  a  special  exception 
in  the  interests  of  trade  in  the  case  cf 
tenant  and  landlord ;  for  though  the 
fixture  has  become  part  of  the  soil,  the 
tenant  is  allowed  to  remove  it.  Here  the 
fixtures  would  be  of  no  value  for  any 
other  purpose ;  they  were  machinery  for 
this  mill.  They  may  have  become  part 
of  the  soil,  even  though  not  physically 
attached  to  it — Monti  v.  BamtB  [l90o].*" 

Buckley,  J, — Where  the  owner  of  the 
freehold  affixes  chattels  to  the  freehold 
and  dies,  there  exists  no  reason  in  the 
nature  of  things  why,  as  between  his 
executor  and  his  heir,  the  former  should 
take  rather  than  the  latter.  The  chattel 
affixed  has  become  as  matter  of  attach- 
ment part  of  the  freehold,  and  there  is 
no  reason  as  between  the  personal  and 
the  real  representatives  of  the  dead 
man  why  the  derivative  owner  of  the 
freehold  should  not  take  it.  In  Lawton 
V.  Salmon  [i782]  ^'  and  Fisher  v.  Dixon  ^ 
the  heir  was  accordingly  held  entitled. 
Bain  v.  Brand  ^  is  to  the  same  effect. 
Why  the  executor  succeeded  in  the  Cider- 
mill  Coie^^  it  is  impossible  to  say.  There 
are  no  facts  ascertainable  to  guide  to  any 
conclusion. 

But  the  case  is  different  where  the  two 
claimants  are  not  persons  who  each  derive 
title  under  the  person  who  affixed  the 
chattels,  but  are  the  one  the  person  who 
did  and  the  other  an  owner  who  did  not 
affix  the  chattels,  as,  for  instance,  where  the 
question  is  between  tenant  and  landlord, 
or  between  tenant  for  life  and/emainder- 
man.  The  old  maxim,  Quicqutd planiatur 
9olo.  acHo  cedit,  was,  as  between  tenant  and 
landlord,  long  since  relaxed  for  the  benefit 
of  trade.  It  was  advantageous  that  the 
tenant  should  be  at  liberty,  for  the  pur- 
poses of  his  trade,  to  affix  chattels  to  the 
soil,  and  in  his  case  there  was  established 
an  exception  by  which  he  was  entitled  to 
remove  the  fixtures  during  the  term.  As 
between  tenant  for  life  and  remainderman 
the  same  principle  is  applicable.  It  is 
advantageous    that    the  tenant  for  life 

(10)  70  L.  J.  K.B.  226  ;  [1601]  1  K.B.  206. 

(11)  1  H.  Bl.  260jf. 


should  be  in  such  a  position  as'to  be  able 
to  improve  the  estate  for  his  own  enjoy- 
ment without  being  thereby  compelled  to* 
make  a  present  to  the  renudnderman. 
The  remainderman  is  not  injured  if  the 
person  deriving  title  under  the  tenant 
for  life  removes  the  fixtures,  leaving  th» 
remainderman  with  the  freehold  in  th» 
same  state  as  it  would  have  been  if  the- 
chattels  had  never  been  affixed.  Lord 
Hardwicke  in  1751  in  Dudley  {Lord)  v. 
Warde  (Lord)*  said,  ^*The  case  being 
between  executor  of  tenant  for  life  or  in 
tail,  and  a  remainderman,  is  not  quite  so- 
strong  as  between  landlord  and  tenant,, 
yet  the  same  reason  governs  it."  Speak- 
ing of  the  two  cases  of  tenant  and  land- 
lord and  tenant  for  life  and  remainderman^ 
Lord  Justice  Rigby  in  De  Falbe,  In  re  r 
Ward  V.  Taylor  [l90i],'*  goes  a  little- 
beyond  this  sentence  in  saying  that.  "The 
exception  extends  equally,  as  is  shewn  by 
Dudley  {Lord)  v.  Warde  {Lord),*  to  the^ 
case  of  a  tenant  for  life,  and  the  person 
who  comes  into  possession  of  the  estate 
upon  his  death."  In  Fisher  v.  Dixon^ 
Lord  Cottenham  puts  the  case  of  tenant 
and  landlord  and  that  of  tenant  for  life 
and  remainderman  together  in  a  separate 
class,  distinguishing  them  from  that  of 
executor  and  heir.  Accordingly,  in 
Lawton  v.  Lawton,^  Dvdley  (Lord)  v. 
Warde  {Lord),*  and  Leigh  v.  Taylor  *  the 
executor  of  the  tenant  for  life,  and  not" 
the  remainderman,  was  held  entitled.  In 
Leigh  v.  Taylor^  (being  the  title  oi De 
Falbe,  In  re;  Ward  v.  Taylor,^*  on 
appeal  to  the  House  of  Lords) — the 
question  being,  as  I  have  said,  between 
tenant  for  life  and  remainderman — the* 
learned  Lords  treated  the  question  as  one- 
to  be  determined  not  so  much  by  ai^ 
iavestigat'OD  of  the  physical  means  used 
for  the  attachment,  as  of  the  purpose 
for  which  and  of  the  intention  of  the  per- 
son by  whom  the  chattels  were  attached. 
The  question  is  not  what  is  the  nature  of 
the  attachment  of  the  chattel  to  the  soil, 
but  what,  having  regard  to  all  the  fects 
of  the  case,  must  have  been  the  intention 
of  the  tenant  for  life.  It  is  upon  these- 
principles,  I  think,  that  this  case  has  ta 
be  decided. 

(12)  70  L.  J.  Ch.  286.  288;  [1901]  1  Ch.  626, 
630. 
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The  qoestion  has  been  argued  as  to 
whether  the  true  principle  is  that  where 
the  tenant  affixes  chattels  to  the  freehold, 
with  the  right  to  remove  them  during  his 
term,  that  right  is  based  upon  an  exception 
which  enaUee  him  to  remove  part  of  the 
freehold,  or  an  exception  by  which  the 
chattels  do  not  become  part  of  the  freehold. 
It  appears  to  me  that  the  exception  is  an 
exception  to  the  maxim  Quicquid  plan- 
^^hsr  90I09  3olo  oedU,    It  is  not  that  the 
^  allows  him  to  remoTC  part  of  the 
freehold,  but  that  it  is  not  the  fact  that 
^he  chattels  have  become  part   of   the 
fr^hold,  for  the  exception  prevents  their 
«^eo(»ning  so. 
The  feicts  are  those :  Sir  Edward  Hulse 
^as  tenant  for  life  of  settled  estates.    In 
^^7T  he  executed  a  lease  of  a  mill  with 
^**'*iUn  machinery  in  it.      As   to    that 
/^^^binery  no  question  arises.     By  the 
4^^^^[S^in  between  him  and  the  lessee  the 
igjj^^^^  micht,  under  dauses  (n)  and  (0)  of 
'C^Nf^^  ^^fisees  covenants  in  the  lease,  erect  ad- 
'^^^^l^^^^^tial  machinery  up  to  a  certain  annual 
-^^^^^    If  he  did  so,  then  he  was  bound 
^^^^^er  clause  (n)  to  sell  that  machinery  to 
^i^e  lei»or  at  the  end  of  the  term ;  and 
under  clause  (•)  of  the  lessor's  covenants 
8ir  Edward  Hulse  covenanted  to  buy  it. 
Certain  additional  machinery  was  brought 
upon  the  premises  by  the  tenaint.    The 
result  was,  therefore,  that,  as  between  land- 
lord and  tenant,  the  tenant  brought  upon 
the  freehold  machinery  which  he  would 
have  been  entitled  to  remove  during  the 
term,  but  that  by  the  special  bargain  he 
had  agreed  to  sell  it  to  the  lessor.    The 
lease  came  to  an  end,  and  the  lessor  did  buy 
this  machinery,  and  paid  2,035^.  for  it. 
He  subsequently  died  in  1899.    The  ques- 
tion is  whether  his  executrix  is  entitled 
to  the  machinery  which  he  thus  paid  for. 
In  my  opinion  she  is.     It  is  plain  that 
when  the  machinery  was  brought  on  the 
land  it  did  not  become  part  of  the  land, 
so  that  the  tenant  could   not  for  that 
reason  remove  it.     If  the  lessor  had  died 
before  the  end  of  the  lease,  and  the  re- 
mainderman had  not  wished  to  buy  the 
machinery,  the  tenant  could  have  taken 
it  away.     The  term  came  to  an  end  and 
the  lessor  did  buy  it.     It  had  not  become 
part  of  the  soil  up  to  that  time.    What 
was  the  lessor's  intention  ?    Did  he  wish 


to  make  a  present  to  the  inheritance  ? 
Certainly  not.  He  looked  out  for  another 
tenant.  Had  he  found  one,  he  would  have 
sold  him  this  machinery.  Such  tenant 
would  have  been  entitled  to  remove  it 
during  his  term.  And  if  Sir  Edward  had 
thought  it  better  to  work  the  mill  himself 
he  would  have  been  in  the  same  position 
as  any  tenant  who  brought  machinery  on 
to  the  land.  I  cannot  find  any  evidence 
to  shew  that  he  intended  to  make  a 
present  of  this  machinery  to  the  remain- 
derman, and  I  think  it  never  became  part 
of  the  soil.  I  think,  therefore,  that  the 
summons  succeeds. 


Solicitors— Payne  &  Son,  for  applicant ;  Payne, 
8haw-Mackenzie  &  Lake,  for  trustee. 


IReported  by  R.  Bill,  Eiq , 
Barriiter-at-JAiw, 


I 


-  JOYCB,  J. 

1904         r 
Nov.  18,'22.  f  ^"""^'^^  *  ^^-  ""'  ^"^^^ 
Dec.  20.    3 

Mortgage  —  Priority  —  Constrtxtive 
Notice — Non-disclosure  by  Solioiior  to  all 
Parties— StatfUe  of  Limitations. 

A  Tnortgagee^  who  was  also  a  soUeitoTf 
deposited  ^  mortgage  deeds  toith  his 
hankers  to  secure  an  overdrafi  on  his 
current  account,  No  notice  o/such  deposit 
teas  given  to  the  mortgagor.  Subsequently 
the  mortgagor  and  mortgagee  joined  in 
a  further  mortgage  of  ths  property  to  S. 
The  mortgagee  acted  throughout  the  trans- 
actions as  solicitor  for  all  parties,  but  he 
did  not  disclose  the  existence  of  the  bankers' 
mortgage  either  to  the  mortgagor  or  to 
S. :  ^Held,  thai  S.  was  affected  wUh  con- 
structive  notice  of  the  bank's  mortgage,  and 
that  therefore  the  bank  was  entitled  to 
priority  over  S. ;  but  that  the  mortgagor 
had  not  through  his  solicitor  notice  of  the 
bank's  mortgage. 

Dixon  V.  Winch  (69  L.  J.  Ch.  465; 
[1900]  1  Ch.  736)  distinguished. 

Action  for  foreclosure  or  sale,  and  for 
a  declaration  as  to  priorities. 
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By  a  conveyance  of  January  26,  1886, 
certain  property  was  conveyed  to  the  use 
of  the  defendant  Bennett  in  fee-simple. 

By  a  mortgage  of  January  27,  1886, 
the  property  comprised  in  the  said  con- 
veyance, together  with  two  houses  erected 
thereon,  and  known  as  "  Holmden  "  and 
'*  Ravendale,''  were  conveyed  to  the  use 
of  one  Corbett  by  way  of  mortgage  for 
securing  the  sum  of  2,100^.  and  interest. 

On  August  3,  1886,  Gorbett  deposited 
the  said  conveyance  and  mortgage  with 
the  plaintiffs  to  secure  the  balance  of  his 
banking  account  with  the  plaintiffs. 

By  a  mortgage  of  December  31,  1887, 
in  consideration  of  650^.  paid  to  Corbett 
by  Mrs.  Holbrook  at  the  request  of 
Bennett,  and  in  part  discharge  of  the 
2,100^.  secured  as  above  mentioned,  the 
premises  known  as  "  Holmden "  were 
conveyed  by  Bennett  and  Corbett  to  Mrs. 
Holbrook  by  way  of  mortgage  to  secure 
the  sum  of  650Z.  and  interest.  This 
mortgage  subsequently  became  vested  in 
the  defendants  W.  H.  Price  and  E.  Price, 
against  whom  all  proceedings  had  been 
discontinued. 

By  a  mortgage  of  January  31,  1891, 
in  consideration  of  550/.  paid  to  Corbett 
by  Miss  Wilson  at  the  request  of  Bennett, 
and  in  reduction  of  the  2,100/.  secured 
by  the  original  mortgage,  the  premises 
known  as' ^'Ravendale"  were  conveyed 
by  Bennett  and  Corbett  to  Miss  Wilson 
in  fee  to  secure  the  repayment  of  the 
550/.  and  interest. 

This  mortgage  subsequently  became 
vested  in  the  defendant  Spicer,  who  con- 
sequently claimed  to  be  first  mortgagee  of 
''  Ravendale." 

By  another  mortgage  of  January  31, 
1691,  "Holmden"  and  '*  Ravendale " 
were  conveyed  by  Bennett  to  Corbett 
(subject  to  the  mortgages  above  men- 
tioned) to  secure  the  repayment  of  900/. 
and  interest. 

The  sums  of  650/.  and  550/.,  when 
received  by  Corbett,  were  paid  by  him 
into  his  current  account  at  the  plaintiffs' 
bank. 

In  1902  Corbett  was  adjudicated  bank- 
rupt, and  at  that  date,  as  the  plaintiffs 
alleged,  Corbett  was  indebted  to  the 
plaintiffs,  on  his  current  account,  in  a 
sum  considerably  exceeding  2,100/. 


On  the  mortgage  to  Miss  WOson  and 
on  the  transfer  to  Spicer,  Corbett  acted 
as  their  solicitor. 

The  plaintiffs  never  gave  any  notice  of 
their  mortgage  by  deposit  to  Bennett, 
and  the  defendants  denied  all  notice, 
constructive  or  otherwise,  and  pleaded 
the  Statute  of  Limitations. 

The  plaintiffs  now  claimed  priority  for 
their  mortgage  on  the  ground  that  the 
defendants  had  constructive  notice  of  the 
same  through  Corbett,  who  acted  as  soli- 
citor for  all  parties. 

LtveU,  ir.(7.,and  i/aiM/i,  for  the  plain- 
tiffs.—The  plaintiffs  hold  the  title-deeds 
and  have  an  equitable  mortgage  which  is 
superior  to  the  defendant's  legal  mort> 
gage.  The  defendant,  who  also  employed 
Corbett  as  his  solicitor,  must  be  deemed 
to  have  had  notice  of  a  mortgage  which  it 
was  to  Corbett's  interest  to  conceal,  and 
which  he  did  conceal  —  Worthington  v. 
Morgan  [1849]  ^  and  AUerbtu^  v.  WcUlis 
[1856],*  in  which  latter  case  Turner,  L.J., 
discusses  Hewitt  v.  Loaaemore  [l85l].* 
The  doctrine  laid  down  in  Kennedy  v. 
Green  [i834],^  that  the  knowledge  of  an 
agent  is  not  imputed  to  the  principal 
where  the  agent  commits  a  fraud  re- 
quiring the  suppression  of  a  prior  interest 
with  notice  of  which  it  is  sought  to  affect 
the  principal,  does  not  apply  where  the 
only  ground  for  charging  the  agent  with 
fraud  is  the  concealment  of  the  fact  upon 
which  the  question  of  notice  depends. 
But,  even  if  the  defendant  was  not  affected 
with  notice,  he  advanced  his  money  with- 
out enquiry,  and  was  therefore  guilty  of 
such  negligence  as  would  prevent  him 
from  availing  himself  of  the  legal  estate 
to  gain  priority  over  the  plaintiffs'  mort- 
gage—  Lloyd^e  Banking  Co,  v.  Jonea 
[1885]  **  and  Oliver  v.  ffinton  [l899].« 

Hughes^  K.C,^  and  Gaiey,  for  the  defen- 
dant Spicer. — First,  a  legal  mortgage  is 
never  postponed  to  an  equitable  mortgage 
except  by  such  negligence  as  gives  rise  to 
an  inference  of  fraud — North^  CoufUiea 

(1)  18  L.  J.  Ch.  233 ;  16  Sim.  647. 

(2)  25  L.  J.  Cb.  792,  794 ;  «  De  G.  M.  ^  G. 
454,  464. 

(3)  21  L.  J.  Ch.  69  ;  9  Hare,  449. 

(4)  8  Myl.  k  K.  699. 

(5)  54  L.  J.  Ch.  981 ;  29  Ch.  D.  221. 

(6)  68  L.  J.  Cb.  683 ;  [1899]  2  Ch.  264. 
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<\f  England  Fire  Insurance  Co,  v.  Whipp 
[1884].^    Negligence  is  nothing  unless  it 
leads  to  the  inference  that  Uie  person 
guilty  of  it  intended  to  avoid  the  con- 
sequences of  notice.    Nor  is  constructive 
iu>tioe  to  be  imputed  to  a  person  unless 
notice  is  to  be  inferred  from  the  facts. 
Becent  cases  tend  to  restrict  the  doctrine 
of  constructive  notice— ITaWy  v.  Gray 
[l875] «  and  Cave  v.  Cave  [isso].^  Secondly, 
^nnett  having  no  notice  of  the  deposit 
^as  in  a  position  to  settle  with  Corbett, 
^hich  he  did  by  substituting  the  three 
mortgages  for  650^.,  550^.,  and  900^.  for 
the  original  mortgage  for  2,100^.     This  he 
^*V6  entitled  to  do,  having  no  notice  of 
^^y  assignment — Matthews  v.    WaUwyn 
/ir98],io    WUUama    v.    StyrreU    \\l^^y^ 
•^(^Tfieh  V.  JfortAoB  ri82l],»2  and  Stocke  v. 
^€>b9on  [lS53].*^      There  was    therefore 
*<^ooz-<i  and  satisfaction  of  the  original 
<iioz-4>^age  and  the  sub-mortgage  be^une 
^^^^eless ;  the  debt  being  gone  the  charge 
]JJ©Kit     \xx>—RaQcbarghe    v.    Cox    [issi].** 
TUiirxily,  this  action  is  barred  by  statute, 
^^  t^lz&ere  has  been  no  payment  of  interest 
^  ^^^nnett  to  Corbett  within  the  Real 
^*^oj>^rty  Limitation  Act,    1874,    s.    8. 
.  ^yxKient    of   rent   is    not    payment  of 
»ttti^x>e8t-i?ar«ocA;  v.  Ashherry  [i882].i'» 
mi~^^^^  for  the  defendant  Bennett. — 
^^ar^  is  nothing  in  the  present  case  to 
r^^      it  out  of  the  rule  that  payment 
jj^^/>ut  notice  is  good.     There  was  no 
^^5^^ence  on  Bennett's  part. 
V.  "^^T*^»  K.Cj  in  reply,  referred  to  Dixon 


Inch  [l900].*^ 


Cur.  adv,  wit. 


Qf        «<€?.  20. — Joyce,  J. — This  case  is  one 
moJ^^^^isiderable  complication,  and  by  no 


aeti*.^jr^«  fre©  from  difficulty.     It  is   well 

bo      ^^^  that  a  purchaser  or  mortgagee  will 

wt^^jj^^emed  to  have  notice  of   all  faicts 

^^^^ii  he  would  have  learned   upon    a 

5^3^)  53  L.  J.  Ch.  629 ;  26  Ch.  D.  482. 

>^:)  44  L.  J.  Ch.  394  ;  L.  R.  20  Eq.  238. 
C>^)  49  L.  J.  Ch.  605;  15  Ch.  D.  639. 
Ci  ^0  4  Ve«.  118. 
C"^  JlD  4  Ves.  389. 
>*^^)  5Madd.476. 
iV     %?)  22  L.  J.  Ch.  884.  885  ;  4  De  G.  M.  &  G. 

vX4)  17  Ch.  D.  620,  627. 
^15)  51  L.  J.  Ch.  394;  19  Ch.  D.  539. 
(16)  69  L.  J.  Ch.  465;  fldOOl  1  Ch.  736 


proper  investigation  of  the  title  under  a 
contract  containing  no  restrictions  of  his 
rights  in  this  respect.  So  also  a  pur- 
chaser who  does  not  ask  to  have  the  title- 
deeds  delivered  to  him — WorthingUm  v. 
Morgan,^  Maxfield  v.  Burton  [l873],^*  and 
Llof/cPs  Banking  Co.  v.  Jones  ^ — or,  if  such 
deeds  relate  to  other  property,  to  have 
them  produced — Oliver  v.  Einton^ — is 
deemed  to  have  notice,  if  they  turn  out  to 
be  in  the  possession  of  a  stranger,  of  that 
stranger's  rights,  whatever  they  may  be. 
Therefore,  a  purchaser  who,  without 
requiring  delivery  or  production  of  the 
title-deeds,  takes  a  title  from  a  mortgagee 
who  has  deposited  the  deeds  by  way  of 
sub-mortgage  is  affected  with  constructive 
notice  of  such  sub-mortgage,  and  the 
legal  estate  in  the  purchaser  is  in  his 
hands  subject  to  the  equitable  incum- 
brance, and  such  notice  will  raise  in  the 
mortgagee  a  trust  to  the  amount  of  the 
sub-mortgage — Story,  Eq.  Jur.  par.  396. 
It  is  quite  immatenal  whether  the  pur- 
chaser employs  a  solicitor  or  not — see 
Atterbury  v.  Wallis^  and  Oliver  v. 
Binton^;  and  it  is  also  immaterial 
whether  the  solicitor  does  or  does  not  in 
fact  inform  his  client  of  the  existence  of 
the  incumbrance— see  j76r  Lord  Hatherley 
in  Holland  v.  Hart  [l87l]  *® ;  nor  is 
evidence  admissible  to  prove  that  a 
solicitor  did  not  in  fact  communicate  his 
knowledge  to  the  client — Bradley  v. 
Etches  [msy^  KeUlewell  v.  WcUson 
[l882],2o  and  per  V ice-Chancellor  Kin- 
dersley  in  Boureot  v.  Savage  [l866].^^ 
A  person  who  ought,  accordiog  to  the  rule 
in  equity,  either  personally  or  by  his 
agent  to  have  known  a  fact,  is  treated  in 
equity  as  if  he  actually  knew  it,  and  he 
cannot  escape  the  consequences  of  such 
constructive  notice  by  employing  the  dis- 
honest solicitor  of  the  other  party  with 
whom  he  is  dealing,  if  the  true  facts 
would  have  come,  or  ought  to  have  come, 
to  the  knowledge  of  an  independent 
solicitor,  if  such  a  solicitor  had  been 
employed.  No  one,  by  delegating  to  an 
agent  that  which  he  might  do  himsel£^ 

(17)  43  L.  J.  Cb.  46 ;  L.  R.  17  Eq.  15. 

(18)  40  L.  J.  Ch.  701 ;  L.  B.  6  Ch.  678. 

(19)  47  h  J.  Ch.  8U  ;  9  Ch.  D.  189. 

(20)  51  L.  J.  Ch.  281 ;  21  Ch.  D.  686. 

(21)  35  L.  J.  Ch.  627 ;  L.  R.  2  Eq.  134. 
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can  place  himself  in  a  better  position 
than  if  he  had  done  the  thing 
himself.  If  notice  to  an  agent  were 
not  notice  to  his  principal,  notice 
wonld  be  avoided  in  every  case  by  em- 
ploying agents— jE>er  Lord  Northington 
in  Sheldon  v.  Cox  [l764].*"  Section  3  of 
the  Conveyancing  Ace,  1882,  imposes 
certain  restrictions  on  the  old  rule  as  to 
constructive  or  imputed  notice,  but  it  in 
no  way  alters  the  law  with  respect  to  any 
instrument)  fact,  or  thing  that  would  have 
come  to  the  knowledge  of  a  purchaser  if 
such  enquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been 
made  by  him.  If  I  honestly  buy  or 
advance  money  upon  mortgage  of  an 
estate  without  notice  of  an  incumbrance, 
but  the  solicitor  whom  I  employ  in  the 
transaction  knew,  or  ought  to  have  known, 
of  it,  I  am  held  to  have  notice  of  such  in- 
cumbrance, although  notice  will  not  be 
imputed  to  me  of  a  fraud  previously  per- 
petrated by  the  solicitor,  and  therefore 
within  his  knowledge,  unless  the  fraud  be 
such  as  ought  to  have  been  discovered  by 
any  honest  and  competent  solicitor  who 
duly  investigated  the  title  on  my  behalf; 
but  if  it  be  such  a  fraud  then  I  have  con- 
structive notice  of  it — Kennedy  v.  Oreen.^ 
The  omission  by  a  purchaser  to  investigate 
the  title  or  to  require  delivery  or  produc- 
tion of  the  title-deeds  is  not  to  my  mind 
either  fraudulent  or  culpable,  nor  does  it, 
since  the  judgmentof  Sir  N.  Lindley,  M.R., 
in  Oliver  v.  BinUm,^  seem  necessary  to  cha- 
racterise it  by  auy  such  epithet ;  but  the 
consequence  of  such  omission  or  wilful 
ignorance  is  that  it  is  unjust  to  prefer  the 
purchaser  to  the  previous  mortgagee  who 
has  the  deeds,  although  such  mortgage  be 
equitable  and  the  purchaser  has  the  legal 
estate.  In  the  present  case,  however,  the 
deposit  by  Corbett  with  the  bankers  of 
the  conveyance  of  January  26,  1886,  and 
the  mortgage  to  Corbett  of  January  27, 
1886,  was  not  a  fraud.  Any  ordinary 
solicitor  who,  on  behalf  of  Mrs.  Holbrook 
as  intending  mortgagee  of  *'  Holmden,"  or 
on  behalf  of  Miss  Wilson  as  intending 
mortgagee  of  "Bavendale,"  investigated 
the  title  to  the  property  proposed  to  be 
mortgaged  must,  or  ought  to,  have  dis- 
covered the  existence  of  the  sub-mortgage. 
(22)  2  Bden,  224,  228 


At  all  events,  if  he  did  not,  or  if  no  soli- 
citor were  employed,  Mrs.  Holbrook  and 
Miss  Wilson  respectively  would  have 
constructive  notice  of  the  sub-mortgage. 
There  is  nothing  in  Kennedy  v.  Green,^ 
nor,  so  fisir  as  I  am  aware,  in  any  other 
case,  to  support  the  contention  that  Mrs. 
Holbrook  or  Miss  Wilson  can  be  relieved 
from  the  effect  of  the  rule  with  respect  to 
constructive  notice  by  the  fact  that  she 
employed  Corbett  as  her  solicitor,  even  if 
it  were  granted  that  he  had  an  interest 
in  concealing  the  sub-mortgage.  Indeed, 
the  contrary  is  shewn  by  the  actual  deci- 
sion of  the  Lord  Chancellor  in  Kennedy  v. 
Greeny^  and  by  Aiterbury  v.  WaUie^'^  Hop- 
good  V.  Emeet  [l865],^>  and  Holland  v. 
ffoH,  ^  ^  which  are  directly  in  point.  Inother 
words,  the  mere  faxst  that  a  prior  equitable 
title  which  ought  to  have  been  discovered 
by  an  ordinary  independent  solicitor  was 
concealed  from  the  principal  by  the  soli- 
citor employed  does  not  prevent  the 
principal  from  being  affected  with  con- 
structive notice  of  it,  and  I  must  hold 
that  Mrs.  Holbrook  and  Miss  Wilson 
were,  each  affected  by  constructive  notice 
of  the  sub-mortgage. 

It  is  not  necessary  to  impute  to  them 
the  knowledge  that  their  solicitor  Corbett 
undoubtedly  possessed  of  the  existence  of 
the  sub-mortgage,  and  the  result  would 
be  the  same  if  they  had  not  employed 
Corbett  or  any  solicitor  at  all.  By  the 
same  rule  each  of  the  transferees  from 
Mrs.  Holbrook  and  Miss  Wilson,  and 
therefore  the  defendant  Spicer,  had  similar 
constructive  notice,  not  because  they 
employed  Corbett  as  their  solicitor,  but 
notwithstanding  such  employment.  As 
between  the  plaintiffs,  then,  and  the 
defendant  Spicer,  the  plaintiffs  have 
priority.  This  defendant,  to  the  extent  of 
what  he  acquired  by  the  transfer  to  him 
of  Miss  Wilson's  mortgage,  is  bound  in 
the  same  manner  as  was  Mias  Wilson  and 
as  W98  Corbett,  and  prima  facie  he  is 
constructively  a  trustee  for  the  plaintiffs, 
who  hold  the  submortgage  to  the  amount 
required  to  satisfy  their  security. 

It  was  contended  on  behalf  of   the 

defendant  Spicer,  and  also  I  think  of  the 

defendant  Bennett,  that  the  mortgages 

to  Mrs.  Holbrook  and  Miss  Wilson  were 

(23)  3  De  G.  J.  &  8. 116,  ^ 
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given  in  substitution  for,  and  effected  a 
partial  discharge  of,  the  original  mortgage 
to  Oorbett,  and  that  consequently  the 
security  of  that  mortgage  was  thereby 
diminished,  if  not  altogether  extinguished. 
Of  course,  il  Bennett  prior  to  or  at  the 
time  of  these  mortgages  had  notice,  actual 
or  constructive,  of  the  sub-mortgage,  then 
these  mortgages  to  Mrs.  Holbrook  and 
Mias  Wilson,  who,  as  I  have  already  held, 
had  constructive  notice  of  the  sub-mort- 
gage, are  as  against  the  plaintiffs  wholly 
ineffectual  and  no  better  than  waste 
paper ;  and  the  claim  of  the  plaintiffs  is 
precisely  the  same  as  if  the  original  mort- 
gage of  January  27, 1886,  were  still  sub- 
sisting in  every  respect.  It  was  said, 
however,  that  if  Bennett  had  no  such 
notice,  then  the  original  mortgage  was 
discharged,  and  the  sub- mortgage,  having 
nothing  left  to  operate  upon,  expired  with 
it.  I  am  unable  to  assent  to  that  pro- 
position. Mrs.  Holbrook  and  Miss  Wilson 
having  notice  of  the  sub-mortgage,  there 
could  be  no  discharge,  partial  or  other- 
wise, of  the  original  mortgage  for  their 
benefit,  to  the  prejudice  of  the  plaintiffs, 
without  the  plaintiffs'  concurrence.  If, 
however,  Bennett  had  no  notice,  he  is,  or 
may  be,  entitled  to  say  that  as  against 
him  the  original  mortgage  is  discharged 
to  the  extent  of  the  650^.  raised  from 
Mrs.  Holbrook  and  the  550^.  raised  from 
Miss  Wilson;  and  that  they,  or  the 
persons  entitled  through  them,  have 
respectively  first  mortgages  for  those 
amounts  upon  "  Holmden  "  and  ''  Raven- 
dale"  respectively,  that  subject  thereto 
Oorbett  has  a  cWge  for  the  balance  of 
900^.  upon  the  equity  of  redemption  in 
"  Holmden  "  and  ''  Bavendale/'  and  that 
these  are  the  only  charges  upon  the  pro- 
perty as  against  him.  He  could  not 
successfully  contend  for  more  than  this, 
and,  as  I  have  already  said,  whatever  Mrs. 
Holbrook  or  Miss  Wilson  obtained  under 
their  mortgages  is,  in  my  opinion,  as 
between  them  and  the  plaintiffs,  subject 
in  equity  to  a  trust  for  the  plaintiffs  to 
the  extent  required  to  satisfy  the  full 
Amount  of  their  security. 

Further,  in  my  opinion,  no  Statute  of 
Limitation  affords  to  the  defendant  Spicer 
any  defence  against  the  claim  of  the  plain- 
tiffs.    Interest  on  the  sub-mortgage  has 


been  regularly  paid  or  acknowledged  by 
Oorbett,  and  the  rents  received  by 
Bennett's  agents  have,  by  his  direction, 
been  applied  in  paying  the  interest  on  the 
subsisting  incumbrances,  the  legal  effect 
being  the  same  as  if  he  had  personally 
paid  such  interest  from  time  to  time. 

Having  regard,  then,  to  the  values  of 
"  Holmden  "  and  *'  Bavendale,"  it  is  in  all 
probability  practically  immaterial  whether 
Bennett  had  or  had  not  notice  of  the  sub- 
mortgage. I  may  say,  however,  that,  as 
at  present  advised,  I  do  not  see  my  way  to 
hold  that  he  had,  or  is  to  be  deemed  to 
have  had,  such  notice,  although  it  has 
been  admitted  that  Oorbett  acted  as  his 
solicitor  in  the  several  transactions  '^  re- 
lating to  or  in  which  he  was  or  purported 
to  be  interested  as  mentioned  in  the 
pleadings."  The  plaintiffs,  as  they  admit, 
abstained,  and  no  doubt  advisedly,  from 
giving  notice  to  Bennett  of  their  sub- 
mortgage, choosing  to  run  all  the  risk  of 
not  doing  so  until  June,  1902,  so  that 
Bennett  would  be  entitled  to  set  off 
against  any  claim  of  the  plaintiffs  upon 
him  or  his  property  all  moneys  paid  by 
him  to  Oorbett  towards  the  discharge  of 
the  original  mortgage  before  he  had  notice 
of  the  sub-mortgage,  and  the  plaintiffs 
would  be  bound  by  all  bona  fde  trans- 
actions having  reference  to  the  mortgage 
which  may  have  taken  place  between 
Bennett  and  Oorbett  prior  to  such  notice 
— Stocks  V.  Dobeon  **  and  p&r  Lord  Justice 
Fry  in  Bickertdn  v.  Walker  [l885].*^ 

Now  Bennett  had  not  express  notice 
by  reason  of  the  deliberate  omission  of  the 
plaintiffs,  who  elected  not  to  give  it. 
There  is  no  evidence  before  me  to  shew, 
nor  do  I  think  it  was  contended,  that 
Bennett  constituted  Oorbett  his  general 
agent  to  obtain  the  advances  from  Mrs. 
Holbrook  and  Miss  Wilson — Northern 
Counties  Insurance  Co,  v.  Whipp  ^ — or  that 
Bennett  had  placed  himself  in  the  hands 
of  Oorbett,  signing  whatever  he  was  asked 
to  sign,  so  as,  according  to  Dixon  v. 
Winch,^^  to  render  himself  responsible  to 
Mrs.  Holbrook  and  Miss  Wilson  for  what- 
ever Oorbett  did  or  failed  to  do  in  dealing 
with  them.  I  infer  that  Oorbett  for  his 
own  purposes  obtained  the  advances,  and 
requested  Bennett  to  concur,  acting  as 

(24)  66  L.  J.  Gb.  227, 229 ;  81  Ch.  D.  151, 168. 
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his  solicitor  to  the  extent  of  settling  the 
deeds  on  his  behalf.  It  does  not  appear 
to  me  that  Bennett,  being  without  notice 
of  the  sub-mortgage,  was  bound,  before 
paying  off  his  mortgage  debt  or  executing 
at  Corbett*s  request  the  mortgages  to 
Mrs.  Holbrook  and  Miss  Wilson,  to 
require  production  of  the  original  mort- 
gage deed  of  January  27,  1886,  of  the 
existenoe  of  which  he  was  of  course  well 
aware — per  Lord  Justice  Turner,  in  Stocks 
Y.  Dobsan,^^  In  other  words,  I  do  not 
think  he  had  constructive  notice  of  the 
sub-mortgage,  and  if  that  is  so  I  do 
not  think  that  knowledge  ought  to  be 
imputed  to  him  through  Corbett,  who  for 
his  own  ends  was  committing  a  fraud  upon 
the  plaintiffs,  although  the  money  raised 
was  paid  to  his  banking  account  with  the 
plaintiffs,  but  without  any  information  as 
to  the  source  from  which  it  came.  At  all 
events,  I  think  that,  under  all  the  circum- 
stances, as  between  Bennett  and  the 
plaintiffs  such  notice  ought  not  to  be 
imputed,  seeing  that  the  plaintiffs  re- 
frained from  giving  notice — an  omission 
which  has  caused  all  the  trouble  so  far  as 
Bennett  is  concerned.  It  would  be  unj  ust 
to  say  that,  as  between  the  plainti£Es  and 
Bennett,  the  latter  must  be  deemed  to 
have  notice,  when  he  had  no  such  notice 
in  &ct  by  reason  of  the  plaintiff  advisedly 
omitting  to  give  it. 

What,  then,  is  the  practical  result  on 
the  hypothesis  that  Mrs.  Holbrook  and 
Miss  Wilson  and  their  transferees  must 
be  taken  to  have  had  notice,  and  that 
Bennett  had  no  notice.  The  question  has 
scarcely  been  argued  before  me,  but,  having 
regard  to  the  probable  insufficiency  of  the 
original  mortgage,  I  am  not  sure  that  it 
is  of  any  practical  importance  whether 
Bennett  had  notice  or  not.  Even  if  he 
had  no  notice,  I  take  it  that  the  plaintiffs 
come  first  on  the  property  comprised  in 
Mrs.  Holbrook's  mortgage  to  the  extent 
of  the  principal  650Z.  and  interest,  and 
(omitting  for  the  moment  from  considera- 
tion the  &ct  that  they  have  bought  up 
the  equity  of  redemption  in  '^  Bavendale  ") 
in  like  manner  they  come  first  on  the 
property  in  Miss  Wilson's  mortgage  for 
the  principal  550/.  and  interest,  and  that 
for  the  900/.,  the  balance  of  the  original 
mortgage  money  and  interest,  they  have 


a  charge  upon  the  equities  of  redemption 
of  the  properties  comprised  in  the  mort- 
gages to  Mrs.  Holbrook  and  Miss  Wilson 
respectively.  I  do  not  suppose  that  there 
will  be  anything  left  for  any  one  else. 


Solicitors — Maples,  Teesdale  k.  C!o.,  agents  for 
Lord  k  Parker,  Worcester,  for  plaintiffs;  Ford 
&  Ford,  agents  for  W.  W.  A.  Tree,  Worcester, 
for  defendant  Spicer ;  H.  A.  Farman,  accent 
for  C.  W.  F.  Clinton,  Worcester,  for  other 
defendants. 

lUeported  hy  S.  E.  WiUianu,  Etq^ 
Barruter-at*Law. 


Warbington,  J.  ^       SrrwELL,  In  re ; 

1905.  >SlTWELL      V.      LONDES- 

Jan.  11.        3       BOBOUOH  (Eabl). 

SeUled  Land  —  Leasing  Power  —  Ease- 
ment —  Eight  to  Let  Down  Surface  of 
Settled  Land  —  Settled  Land  Act,  1882 
(45  <fe  46  Vict.  0.  38),  *.  2,  sub-s.  10  (w.), 
ss.  6  and  7. 

A  tenant  for  life  under  a  settlement  of 
the  surface  of  lands,  being  also  entitled  in 
fee-simple  to  the  mines  and  minerals  under, 
the  setUed  lands,  may  grant  to  the  lessee  of 
the  mines  and  mijierals  a  right  to  let  down 
the  surface,  although  the  tenant  for  life 
could  not,  under  the  terms  of  the  settlement, 
himself  so  work  the  mines  as  to  let  down 
the  surface. 

The  rent  to  be  reserved  is  not  incapable 
of  ascertainment  if  experts  can  say  what 
rent  should  be  reserved. 

Section  6  and  section  7,  sub -section  3 
of  the  Settled  Land  Act  must  be  read 
together,  and  a  lease  may  be  granted  of  an 
incorporeal  hereditament  to  which  a  con- 
dition ofre-enti'y  is  inapplicable. 

Upon  his  marriage,  the  applicant,  by 
deed  dated  July  7,  1888,  exercised  a 
general  power  of  appointment  by  limiting 
the  surface  of  the  settled  lands  to  himself 
for  life  with  remainders  over  in  strict 
settlement,  and  by  the  same  deed  he 
reserved  the  mines  and  minerals  under 
the  settled  lands  to  himself  in  fee-simple. 
Upon  the  construction  of  this  settlement 
his  Lordship  held  that  the  tenant  for  life 
was  not  entitled  to  work  the  mineff  and 
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^^ei-als  under  the  setUed  land  so  as  to 

^^J^wn  the  surfiBu^. 
i^^^«  tenant  for  life  had  agreed  to  lease 
^^^  ^^^ineSy  of  which  he  was  owner  in  fee, 
^^^^^lopoeed  to  grant  to  the  intending 
;N^  _^  the  right  to  let  down  the  surface  of 
»K^5;^ttled  lands. 
\!^^^  tenant  for  lifo  took  out  a  summons 
i^^^'g  (amongst  other    things)  that  it 


it  he  declared  that  he  had  power  to 
^nt  to  the  lessee  (in  any  lease  made  by 
him  as  absolute  owner  of  the  mines  under 
the  settled  lands)  the  right  to  work  these 
mines  so  as  to  letdown  the  surface.  The 
respondents  were  the  trustees  of  the 
settlement  and  the  infant  tenant  in  tail 
in  remainder. 

Sawden^  K.C,^  and  Bryan  Fa/rrer^  for  the 
tenant  for  life. — This  is  a  right  in  relation 
to  the  settled  land,  and  may  be  leased 
under  section  6  of  the  Settled  Land  Act, 
1882.^  It  is  a  lease  for  mining  purposes 
within  the  definition  clause.  The  Court 
in  a  case  under  the  Settled  Estates  Act, 
1856,  held  that  lands  for  the  convenient 
and  effective  working  of  the  minerals 
cottld  be  included  in  the  lease — Revdey^a 
SeUM  EsUsUa,  In  re  [l863].>     The  right 

(1)  The  material  provisions  of  the  Settled 
Land  Act,  1882,  which  were  referred  to  were 
section  2,  sab-section  10  (iv.) :  **  mining  pur- 
poses inclnde  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchant- 
able, smelting  or  otherwise  converting  or 
working  for  the  purposes  of  any  manufacture, 
carrying  away,  and  disposing  of  mines  and 
minerals,  in  or  under  the  settled  land,  or  any 
other  land,  and  the  erection  of  buildings,  and 
the  ezeoutlon  of  engineering  and  other  works, 
snitable  for  those  purposes ;  and  a  mining  lease 
is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or 
licence  for  any  mining  purposes." 

Section  6 :  "  A  tenant  for  life  may  lease  the 
settled  land,  or  any  part  thereof,  or  any  ease- 
ment, right,  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same,  for  any  purpose  whatever, 
whether  involving  waste  or  not,  for  any  term 
not  exceeding  .  .  .  (ii)  in  case  of  a  mining 
lease,  sixty  yean." 

Section  7,  sub-section  2 :  "  Every  lease  shall 
reserve  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  •  .  .  generally  to 
the  circumstances  of  the  case. "  Sub-section  3 : 
"  Every  lease  shall  contain  ...  a  condition  of 
re-entry  on  the  rent  not  being  paid  within  a  time 
therein  specified  not  exceeding  thirty  days." 

(2)  32  L.  J.  Ch.  812. 


purposed  to  be  leased  is  an  easement-*- 
Roioboiham  v.  WiUon  [i860].* 

H.  TmreU,  K.G.,  and  Emmerde,  for 
the  respondents. — The  right  of  support 
is  an  easement.  That  is  common  ground 
on  both  sides.  What  is  proposed  to  be 
done  is  to  release  that  right.  That  is 
not  a  lease  at  all.  In  the  next  place  it  is 
impossible  to  comply  with  the  terms  of 
section  7  as  to  the  reservation  of  rent  or 
a  condition  of  re-entry* 

[They  referred  to  Dalion  v.  Angus  ds 

Co.  [1881].^] 

No  reply  was  called  for. 

WABEiijrGTON,  J. — The  question  which 
I  have  now  to  decide  arises  upon  the 
Settled  Land  Act,  1882.  The  question 
is  whether  the  plaintiff,  as  tenant  for  life 
under  the  provisions  of  the  Settled  Land 
Act,  1882,  is  entitled  to  grant  to  the 
lessees  of  his  minerals  the  right  to  let 
down  the  surface  of  the  land.  Now  the 
material  provisions  of  the  Settled  I^nd 
Act,  1882,  are  section  6  and  the  defi- 
nition clause — section  2,  sub-section  10 
(iv.).  What  is  proposed  to  be  done  is 
to  grant  to  the  lessees  of  the  mine  a 
right,  during  the  continuance  of  their 
lease,  so  to  work  their  mines  as  to  let 
down  or  damage  the  surfEioe  of  the 
land.  Now  it  seems  to  me  that,  assum- 
ing the  right  so  to  do  is  within  section  6, 
then  the  purposes  for  which  it  is  proposed 
to  grant  that  right  are  mining  purposes 
within  the  definition  clause,  and  it  only 
remains,  therefore,  to  consider  whether 
such  a  right  as  that  which  it  is  proposed 
to  grant  is  an  '*  easement,  right,  or  privi- 
lege" in  relation  to  the  settled  land 
within  the  meaning  of  section  6. 

Now  what  really  is  the  right  which  it 
is  proposed  to  grant  ?  It  is  a  right  to 
damage  the  surfitce.  It  is  true  it  is  a 
right  to  damage  the  sur&oe  by  under- 
ground workings,  but  it  seems  to  me  that, 
for  the  purpose  of  construing  section  6,  the 
scarce  of  damage  is  immaterial.  If  the 
section  allows,  as  I  think  it  is  plain  it 
does  allow,  the  lease  of  a  right  to  damage 
the  surface,  say,  by  opening  a  pit»  or  by 
removing  a  part  of  the  surfiice  altogether, 
or  by  constructing  a  railroad  or  a  tram- 

(3)  80  L.  J.  Q.B.  49  ;  8  H.L.  0.  848,  362. 

(4)  60  L.  J.  Q.B.  689;  6  App.  Caa.  740. 
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-road  over  the  surface,  which  cannot  be 
done  without  damaging  a  part  of  the 
surface,  I  think  it  must  also  authorise 
the  granting  of  a  lease  of  the  right  to 
damage  the  surfeioe  in  any  other  way. 
Now  I  think  that  that  is  the  true  way  of 
looking  at  the  matter  is  shewn  by  the 
case  of  Rowhotham  v.  Wilson,^  especially 
by  the  passage  which  has  been  cited.  The 
passage  is  this :  *'  I  do  not  £Bel  any  doubt 
that  &is  was  the  proper  subject  of  a  grapt, 
as  it  affiacted  the  land  of  the  grantor ;  it 
was  a  grant  of  the  right  to  disturb  the 
soil  from  below,  and  to  alter  the  position  of 
the  surfiMse,  and  is  analogous  to  the  grant 
of  a  right  to  damage  the  surface  by  a  way 
over  it;  and  it  was  admitted,  at  your 
Lordships'  bar,  that  there  is  no  authority 
to  the  contrary.  It  is  undoubted  law, 
that  no  particular  words  are  necessary  to 
a  grant;  and  any  words  which  clearly 
show  the  intention  to  give  an  easement 
which  is  by  law  grantable,  are  sufficient 
to  effect  that  purpose."  It  seems  to  me 
that  this  is  sufficient  authority  for  saying 
that  the  grant  of  a  right  to  damage  the 
surface,  however  that  damage  may  be 
caused,  is  a  right  grantable  at  law.  If 
that  be  so,  I  can  see  no  reason  why,  under 
the  Settled  Land  Acts,  a  tenant  for  life 
should  not  be  authorised  to  lease  that 
right,  and  to  lease  it,  in  a  proper  case, 
for  mining  purposes. 

Then  it  is  said  that  it  would  be  im- 
possible to  ascertain  the  best  rent.  I  do 
not  agree  with  that.  All  that  the  Act 
provides  is  that  ^'  every  lease  shall  reserve 
the  best  rent  that  can  reasonably  be  ob- 
tained/' It  may  be  a  difficult  thing  to 
ascertain.  It  may  be  a  question  for  ex- 
perts to  say  what  rent  should  be  reserved 
to  be  paid  for  such  a  right,  but  that  such 
a  rent  can  be  ascertained  one  ought  not 
to  have  any  doubt.  Then  it  is  said  that 
the  lease  does  not  comply  with  sub- 
section 3  of  section  7 — namely,  that  it 
does  not  contain  *'  a  condition  of  re-entry 
on  the  rent  not  being  paid  within  a  time 
therein  specified  not  exceeding  thirty 
days."  That  I  do  not  think  can  bd 
maintained.  A  condition  of  re-entry  is 
only  applicable  to  corporeal  heredita- 
ments. It  is  clear,  ^m  the  express 
wo^rds  of  section  6,  that  a  tenant  for  life 
has  the  right  to  lease  incorporeal  here- 


ditaments. The  two  sections,  therefore, 
mast  be  read  together,  and  '  must  be 
understood  to^  Apply  to  a  lease  where  a 
condition  of  re-entry  is  not  applicable. 
I  therefore  hold  that  the  tenant  for  life 
has  a  right  of  leasing  the  right  proposed 
to  be  granted. 

Solicitors— A  &  H.  White,  for  all  parties* 

{Reported  hy  A.  E.  Itandali,  Esj^ 
BarrUter-ttt'Law, 
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1905, 
Jan.  12, 

Mortgage  —  Redemption — Mortgagee  in 
Poeeeaaion  —  Accounts  —  Sale  -  moneye  — 
Rente  and  ProJUe — Reaie — Practice. 

In  taking  the  accounte  in  a  mortgagee's 
redemption  action  agtUnat  a  mortgagee  in 
possession,  and  in  the  absence  from  the 
order,  acoording  to  the  practice,  of  any 
direction  for  making  cmy  rests  in  su^ 
accounts,  the  account  qf  rents  amd  profits, 
unlike  that  of  purchase-moneys,  should  be 
taken  ojs  a  whole  without  rests. 

Wrigley  v.  GUI  (ante,  p.  160;  [1905] 
1  Ch.  241)  approved. 

Thompson  v.  Hudson  (40  L.  J.  Ch.  28 ; 
L.  R.  10  Eq.  497)  explained. 

This  was  an  adjourned  summons  in 
respect  of  certain  items  in  the  accounts 
after  judgment  in  a  redemption  action 
brought  by  a  second  mortgagee  against 
the  first  mortgagee  in  possession. 

The  question  in  taking  the  accounts 
was  whether,  in  the  ab^ce  from  the 
order  of  any  direction  for-  making  any 
rests  in  such  accounts,  a  rest  was  to  be 
made  in  the  account  of  rents  and  profits 
at  the  date  of  a  sum  being  brought  in  by 
the  mortgagee  as  received  from  a  sale  of 
part  of  the  mortgaged  property,  so  as  to 
bring  in  any  balance  of  rents  and  profits 
in  the  hands- of  the  mortgagee. 

In  1890  the  plaintiff  Ainsworth  (since 
dead,  and  now  represented  by  the  execu- 
tors of  his  will)  commenced  this  action 
for  a  declaration  that  a  deed  of  charge. 


Digitized  by 


Google 


Vol.  74.] 

AiNBWoBTH  V.  Wilding. 

dated  October  7, 1877,  and  made  between 
one  Smith  and  his  solicitors  and  financial 
agents,  Richard  and  John  Wilding,  ought 
to  stand  only  as  a  security  for  the  amount 
which,  upon  taking  an  account  of  all 
dealings  between  them  on  the  principle 
of  a  current  account,  should  be  found  due 
to  the  said  John  Wilding,  the  surviving 
partner. 

The  Wildings  had  for  some  time  prior 
to  1877  acted  as  financial  and  business 
agents  for  Smith,  for  whom  they  ob- 
tamed  advances  on  the  security  of  various 
legal  mortgages,  equitable  charges,  and 
promissory  notes.  In  keeping  and  stating 
the  accounts  as  between  themselves  and 
Smith,  they  had  treated  the  relationship 
between  them  as  that  of  principal  and 
agent,  and  credited  and  debited  them- 
selves with  interest  on  all  sums  advanced 
to  or  received  from  him  by  themselves, 
treating  the  account  as  a  running  account. 

By  the  above-mentioned  indenture  of 
October  7,  1877,  Smith  charged  certain 
hereditaments,  situate  in  Blackburn  and 
Little  Harwood,  in  the  county  of  Lan- 
caster, and  certain  ground-rents,  with  the 
payment  to  the  Wildings  of  the  sum  of 
12,500^.  therein  alleged  to  have  been 
advanced  by  them  to  him,  with  interest 
thereon  at  5  per  cent,  per  annum,  but 
subject  to  the  several  mortgages  mentioned 
in  a  sdiedule  thereto. 

In  January,  1878,  'the  Wildings  gave 
Smith  notice  of  their  intention  to  sell  the 
property  comprised  in  the  said  deed,  and 
Smith  promptly  commenced  an  action 
against  them  for  an  account,  redemption, 
and  other  relief.  By  an  order  dated 
March  28,  1878,  it  was  ordered  that  the 
deed  of  October  7,  1877,  ought  to  stand 
as  security  for  what  was  due  at  that  date 
to  the  Wildings  on  the  balance  of  account 
of  dealings'and  transactions  between  them, 
with  interest. 

The  account  which  they  brought  in 
was  disputed  on  behalf  of  Smith  by  his 
solicitor,  the  plaintiff  Ainsworth,  who  on 
February  8,  1879,  himself  took  a  charge 
by  an  indenture  of  that  date  whereby 
Smith  charged  the  hereditaments  com- 
prised in  the  deed  of  October  7, 1877,  but 
8ubj^:thereto  and  to  the  other  mortgages 
therein  mentioned,  wdth  the  payment  to 
Ainsworth  on  demand  •  of  -  the^  balance 
Vol.  74.— Chanc. 
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which  should  for  the  time  being  be  owing 
on  the  account  current  of  Smith  with 
Ainsworth  for  money  lent  or  advanced, 
and  for  interest  at  5  per  cent,  per  annum. 
It  was  thereby  agreed  that  the  total 
amount  recoverable  should  not  exceed 
10,000/.,  and  Smith  agreed  to  execute  a 
legal  mortgage  in  flEivour  of  Ainsworth. 

John  Wilmng  having,  after  the  death 
of  Bichard  Wilding,  contended  that 
Ainsworth  was  bound  by  the  statement 
of  account  delivered  in  the  action  of 
Smith  V.  WUdinffy  the  plaintiffs  disputed 
it  and  commenced,  this  action  for  the  relief 
above  mentioned. 

By  an  order  dated  August  3,  1901,  the 
Court  declared  that  the  deed  of  October  7, 
1877,  ought  to  stand  as  security  for  what 
was  due  at  that  date  from  Smith  to 
Bichard  and  John  Wilding  on  the  balance 
of  account  of  dealings  and  transactions 
between  them,  together  with  interest  from 
the  date  thereof,  and  made  the  usual 
order  directing  accounts  and  enquiries, 
including  an  order  that  the  account  to  be 
taken,  having  regard  to  the  Oourt*s 
declaration,  should  be  "  taken  as  an  ordi- 
nary mortgagee's  account^"  and  an  order 
*'  that  the  foUowing  accounts  and  enquiry 
be  taken  and  made  : 

"  An  account  of  the  rents  and  profits 
of  the  hereditaments  ct)mprised  in  the 
said  mortgage  dated  7th  October  1877 
received  by  the  defendant  John  Wilding 
or  by  any  other  person  or  persons  by  his 
order  or  for  his  use  or  without  his  wilful 
de&ult  might  have  been  so  received. 

"An  enquiry  whether  any  and  what 
parts  of  the  hereditaments  comprised  in 
the  said  mortgage  of  the  7th  October  1877 
have  been  sold  and  if  so  by  whom  and  for 
what  sums  of  money  and  by  whom  the 
purchase  moneys  have  been  received  and 
how  the  same  have  been  applied. 

"An  account  of  the  proceeds  of  any 
such  sale  received  by  the  defendant  John 
Wilding  or  by  any  other  person  or  persons 
by  his  order  or  for  his  use  or  which  with- 
out his  wilful  default  might  have  been  so 
received." 

In  pursuance  of  directions  given  by  the 
Master,  the  defendant  Wilding  on  Decem- 
ber 10,  1901,  lodged  in  cl^onbers  his 
account  as  mortgagee  in  possession.  This 
account  shewed  cartain  sums  receivied  by 
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him  as  moneys  arising  on  tiie  sales  of 
parts  of  the  mortgaged  property  effected 
by  him  as  mortgagee,  the  balance  of  such 
sums,  after  payment-off  of  interest,  to  be 
applied  in  payment-off  of  the  principal 
moneys.  Tnis  balance  was  ascertained  at 
h$Jf-yearly  or  yearly  intervals  by  way  of 
"rests." 

The  account  also  shewed  certain  sums 
received  as  rents  and  profits,  and  the 
plaintiffs,  in  the  course  of  several  objec- 
tions to  the  account  in  other  respects, 
submitted  with  regard  to  these  items  of 
rents  and  profits  that  a  balance  of  the 
same  should  be  made  out  half-yearly  or 
yearly,  and  that  the  balances  from  time  to 
time  should  be  set  off  as  against  the 
interest  then  due  to  the  defendant  in  the 
same  manner  as  the  purchase-moneys  were 
set  off  as  against  capital  and  interest. 

The  defendant  disputed  this  contention 
that  the  right  to  take  *'  rests  "  with  regard 
to  sale-moneys  carried  with  it  a  right  to 
take  " rests'  with  regard  to  rents  and 
profits,  and  submitted  that  the  usual 
practice  should  be  followed  (as  stated  in 
Form  1,534  of  DanidSa  Chancery  Forms 
(5th  ed.),  p.  773) — namely,  to  deduct  the 
balance  certified  to  be  due  from  the  mort- 
gagee on  the  rents  and  profits  account 
from  the  balance  found  due  from  the 
mortgagor  on  the  principal  and  interest 
account)  and  to  certify  the  uUimate 
balance  without  taking  any  "  rests/' 

There  being  several  matters  in  dispute  be- 
tween the  parties,  the  Master  made  no  certi- 
ficate, but  referred  the  matter  to  the  Court. 

Younger^  K,C.  {Leigh  Clare  with  him), 
for  the  plaintiffs. — In  such  accounts  rents 
and  profits  can  properly  be  applied  in 
reduction  of  principal  and  interest  just 
like  proceeds  of  sale  and  surplus  rents. 
The  origin  of  the  moneys  cannot  in  any 
way  affect  their  applicability  when  a  sale 
gives  the  occasion  for  a  rest.  At  such 
a  rest,  whenever  there  is  a  sale,  however 
small,  what  should  be  brought  in  is  the 
difference  between  total  receipts  and  the 
amount  then  due  for  interest  and  costs* 
If  there  is  an  arrear  of  interest,  then 
the  principle  laid  down  in  Thompson  v. 
Hudson,  [i87o]  ^  applies,  and  the  defen- 

(1)    40  L.  J.  Ch.  28;  L.  R  10  Iq.  497; 
IS  W.  B.  1081. 


dant  has  purported  to  apply  it  here,  as 
one  of  the  cases  to  which  Warrington,  J., 
in  WrigUy  v.  GiU  [1904]  ^  has  said  that 
the  principle  of  Thompson  v.  Hvdson  ^ 
applies — see  also  Parvus  Banking  Co.  v. 
Yates  [i898].^  In  justice  as  between 
mortgagor  and  mortgagee  the  rents  and 
profits  ought  to  be  brought  in  every  half- 
year  as  in  Ireland — Fisher  on  Mortgages 
(5th  ed.),  p.  850,  citing  Graham  v.  Walker 

[1847].* 

Hughes,  JT.C,  and  Austen-CartmeUj  for 
the  defendant. — The  account  of  rents  and 
profits  must  always  be  kept  separate.  In 
Fisher  on  Mortgagee  (5th  ed.),  p.  849  ; 
Coote  on  Mortgages  (7th  ed.  by  Rohbine\ 
pp.  1,200,  1,207-8,  and  1,219;  SeUm  on 
Decrees  (6th  ed.),  p.  1,975;  and  DanieWs 
Chancery  Forma  (5th  ed.  1901),  p.  773, 
Thompson  v.  Hudson  ^  is  cited  as  the 
authority  for  bringing  in  proceeds  of  sale 
and  not  rents  and  profits  on  the  occasion 
of  a  rest.  The  whole  of  the  reasoning 
in  that  case  goes  to  the  sale-moneys,  and 
nothing  else.  Lord  Eomilly,  M.B.,  had 
not  in  his  mind  that  any  of  the  money 
was  rents  and  profits,  as  appears  from  a 
collation  of  all  the  reports  of  the  case.^ 
There  is  no  logical  foundation  for  the 
proposition  that  the  mere  receipt  of 
purchase-moneys  on  a  sale  warrants  a 
rest  being  made  for  all  purposes ;  there 
is  no  authority  for  it,  and  the  practice 
is  as  stated  by  the  Master,  as  reported  in 
WrigUy  v.  GiM.'^ 

Younger,  K,C,,  in  reply. — As  to  prin- 
ciple and  logical  result,  nothing  more  has 
been  said  than  tnat  a  mortgagee  is  not 
obliged  to  take  his  money  by  driblets — 
Nelson  v.  Booth  [185^].^  A  mortgagee 
by  his  own  act  of  selling  thereby  aeknow> 
ledges  his  willingness  to  receive  the  pro- 
ceeds of  sale,  and  whatever  the  source 
from  which  any  net  surplus  of  money 
comes  into  the  hands  of  the  mortgagee 
so  selling,  so  soon  as  he  arrives  at  an 
occasion  for  a  rest  he  should  bring  in  the 
net  balance  of  all  moneys  in  his  hands 
after  payment  of  principal  and  interest. 
It  would  be  absurd  that  if,  on  a  mortgage 
of  100,000^.,  a  mortgagee  sells  a  cottage 

(2>  Ante,  p.  1«0;  ri9031  1  Ch.  241. 

(8)  67  L.  J.  Q.B.  851 ;  [189  i]  2  Q.B.  450. 

(4)  11  Ir.  £q.  R.  415, 

(6;  27  L.  J,  Ch.  782 ;  3  De  G,  &  J,  119. 
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for  50^.,  he  should  be  entitled  to  make  a 
rest  on  the  50/.  only.  There  is  no  reason 
on  principle  why  the  decision  in  Thompson 
V.  Hudson  ^  should  not  be  accepted. 

JoTCB,  J. — This  action,  as  I  under- 
stand it,  is  practically  an  action  for  re- 
demption by  a  second  mortgagee  against 
the  first  mortgagee,  and  a  decree  was 
made  by  me  on  August  3,  1901,  direct- 
ing (with  some  directions  immaterial  for 
the  present  purpose)  common  accounts. 
Hiat  decree  contains  no  direction  for 
making  rests,  and  I  see  no  reason  for 
adding  such  a  direction  now,  even  if  it 
would  be  allowable  for  me  to  do  so. 

The  accounts  have  been  brought  in, 
and  what  has  been  done  as  to  sales  of 
property  has  been  this :  the  receipts  from 
the  sales  have  been  brought  in  as  debits 
against  the  mortgagee  and  credits  to  the 
mortgagor  in  the  tirst  account — ^namely, 
the  account  which  is  practically  an  ac- 
coant  of  what  is  due  on  the  security,  and 
brought  in  at  the  date  of  receipt. 

l^ow,  what  has  been  contended  by  the 
plaintiffs  has  been  this.  They  have 
started  what,  to  my  mind,  is  a  new  and 
ingenious  theory  that  whenever  a  mort- 
gagee brings  into  account  what  he  has 
received  from  a  sale,  a  rest  is  to  be 
made  at  that  date  in  the  account  of  rents 
and  profits,  so  as  to  bring  in  any  balance 
which  would  be  in  the  hands  of  the  mort- 
gagee from  the  rents  and  profits.  No 
authority  for  this  has  been,  or,  I  believe, 
could  be  cited,  but  this  was  said  to  have 
been  done  in  the  well-known  case  of 
Thcmpson  v.  Hudson,^  and  to  be  really 
involved  in  the  decision  in  that  case. 
The  law  or  practice,  whichever  you  may 
call  it,  on  this  subject  has  recently  been 
stated,  and  I  think  correctly  stated,  by 
Mr.  Justice  Warrington  in  the  case  of 
Wrigley  v.  QiU,^  where  he  says  that  the 
practice  is  this:  "The  first  account" 
— ^that  is,  the  account  of  what  is  due — 
^  is  treated  as  separate  from  ,the  account 
of  rents  and  profits.  If  money  is  received 
fh>m  an  exercise  of  the  power  of  sale, 
that  money  is  credited  to  the  mortgagor 
under  the  first  account" — that  is,  the 
account  of  what  is  due — "at  the  date  at 
which  it  is  received,  but  unless  rests  have 
been  directed  in  the  judgment  the  account 


of  rents  and  profits,  following  the  usual 
rule,  goes  on  without  rests";  and  later 
on  he  says,  "The  ordinary  rule  is  ad- 
mitted that  in  the  absence  of  special  cir- 
cumstances the  account  against  a  mort- 
gagee in  possession  is  not  directed  with 
rests — that  is  to  say,  the  account  of  the 
rents  and  profits  runs  on  from  beginning 
to  end  without  reference  to  the  question 
whether  he  has  at  any  particular  time 
had  in  his  hands  more  than  sufficient  to 
pay  the  interest  or  not,  the  reason  being 
that  a  mortgagee  is  not  bound  to  accept 
payment  by  driblets,  but  is  entitled  to 
have  the  account  taken  as  a  whole,  and 
not  to  be  treated  as  repaid  until  that 
account  has  been  so  taken."  But  on 
further  investigation  it  turns  out  that 
Thompson  v,  Hudson^  is  no  authority 
against  what  Mr.  Justice  Warrington  has 
stated.  Certainly  the  question  as  to 
making  a  rest  in  the  account  of  rents 
and  profits  does  not  appear  by  any  of 
the  reports  to  have  been  argued  or  even 
referred  to  in  that  case.  No  doubt 
the  Master  of  the  Rolls  does  mention 
a  very  large  sum  as  having  been  re- 
ceived, a  sum  so  large  that,  I  suppose, 
it  was  thought  by  some  of  the  counsel, 
and  by  myself  too  at  first,  that  it  must 
have  consisted  in  great  part  of  receipts 
in  respect  of  rents  and  profits.  But,  on 
looking  into  the  contemporaneous  reports 
of  the  case,  it  appears  by  the  report 
in  the  Law  Jovamal  Reports,  there  having 
been  two  mortgages  in  this  case  of  Thomp- 
son V.  Hudson  ^  (which  is  quite  an  imma- 
terial circumstance),  that,  the  interest  on 
both  mortgages  being  in  arrear,  the  plain- 
tiffs entered  into  possession  of  ail  the  mort- 
gaged property.  The  date  of  the  entry 
into  possession  is  given  as  1861  in  the 
report  in  the  Weekly  Reporter,  The 
report  in  the  Law  Jowmcd  Reports  adds 
that  the  plaintiffs  "from  time  to  time, 
previous  to  May,  1861,  sold  portions  of  the 
Whitby  estate,  and  applied  the  proceeds 
in  reduction  of  interest  on  both  mortgages, 
so  as  to  leave  in  that  month  only  about 
1,000^.  due  in  respect  of  such  interest." 
It  appears  that  the  plaintlfis  had  been  in 
possession  but  a  very  short  time.  I  col- 
lect from  these  reports  that  the  sum 
received  consisted  of  receipts  in  respect 
of  purchase-money  of  various  lots  of  the 
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Whitby  estate,  the  aggregate  of  which 
sums  so  received  as  purchase-money, 
until  the  21,600^.  was  received  from  the 
Albert  Gate  house,  was  less  than  the 
amount  of  the  interest  due  by  1,000/.  If 
possibly  it  could  be  ascertained  that  any 
part  of  the  amount  received  in  that  case 
was  received  in  respect  of  rents,  there  was 
no  order  that  it  was  to  be  applied  in 
reduction  of  interest,  but  the  mortgagee 
himself  gave  credit  for  the  amount.  On 
the  whole  I  see  no  reason  whatever  to 
suspect  that  there  could  have  been  any- 
thing of  the  kind,  or  that  there  had  been 
any  receipt  of  rents  at  all.  Taking  that 
report  alone,  there  is  certainly  no  de- 
cision, express  or  implied,  that  what,  if 
anything,  had  been  received  in  respect  of 
rents  must  be  given  credit  for  against 
interest  at  that  date ;  and  when  we  look 
at  the  order  itself  it  is  perfectly  plain 
that  no  such  order  was  made,  because  it 
appears  from  the  record  that  the  only 
order  made  was  as  follows  r  "  His  Lord- 
ship being  of  opinion  that  the  sale  moneys 
received  by  the  plaintiffs  from  the  sale  of 
the  mortgage  properties  are  to  be  applied 
first  in  payment  of  interest,  costs  and 
expenses  due  to  them  at  the  dates  when 
such  sale  moneys  were  respectively  i-e- 
oeived,  and  then  in  reduction  of  principal 
due  at  these  dates  respectively,  refers  the 
certificate  back  to  chambers  to  vary.'' 

It  appears  to  me  an  entirely  new  theory 
that  a  rest  is  to  be  made  in  the  account 
of  rents  and  profits  whenever  (because  it 
must  go  to  that  length)  a  sale  has 
taken  place  of  any  part  of  the  mort- 
gaged property.  In  my  opinion  the  objec- 
tion raised  to  the  account  on  this  ground 
^Btils,  and  the  account  must  be  taken  in 
the  way  I  have  stated  without  making 
rests,  60  that  no  rest  is  to  be  made  in  the 
account  of  rents  and  profits. 


Solicitors — Bower,  Cotton  &  Bower,  for  plaintiffs ; 
Bobbins,  Billing  &  Co.,  for  defendants. 

[Reported  by  Warniek  H,  Draper^  Etq,^ 
Barrister-at'Law, 


SWINFSK  EaDT,  J. 


Jan. 


[FSK  EaDT,  J.  *) 
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11,12.  Feb.  3.) 


Babbara  Don's: 
Ohabitt,  In  re» 


Charity  —  AdminUtraiion — Feiition — 
dmaerU  of  Charity  Commiesionert — Est- 
emptitm — *^Any  cathedral  or  collegiate^ 
church*'— Charitable  Truite  Act,  185^ 
(16  d:  17  Viet.  c.  137),  ee.  17  and  62. 

The  phraee  ''  any  oafhedrai  or  collegiate 
church"  in  eection  Q2  0/  the  Charitable 
Trusts  Acty  1853,  does  not  extend  so  a» 
to  include  an  endowment^  indirectly  eon- 
nfcted  with  the  cathedral  church,  but  over 
which  the  dean  and  chapter  havs  not  amy 
control;  which  does  not  form  a  portion  of 
the  capitular  estates  ;  and  which  is  not  hdd^ 
by  them  upon  any  trusts. 

The  minor  canons  of  Chester  Cathedral 
were  entitled,  independentiy  of  the  dean  and 
chapter,  to  the  income  of  certain  lands, 
the  legal  estate  of  which  was  not  vested^ 
in  the  dean  and  chapter.  The  dean  and 
chapter,  however,  were  indirectly  intereeted 
in  this  trust,  in  so  far  as  every  increase  in 
the  incoms  of  the  trust  relieved  them,  pro- 
tafnto,  in  their  statutory  duty  of  maintain- 
ing the  income  of  the  minor  canons  at  a- 
certain  level : — 

Held,  that  this  trust  was  not  covered  by 
the  exemption  in  section  62  of  the  Chari- 
table Trusts  Act,  1853,  and  that  it  was 
necessary,  accordingly,  for  the  dean  and 
chapter,  under  section  17,  to  obtain  the 
certificate  of  the  Charity  Commissioners 
before  they  would  be  entitled  to  present  a 
petition  for  the  administration  of  the  trusts 

By  her  will  dated  May  2,  1703,  Bar- 
bara Dod  bequeathed  to  the  six  petty 
canons  (now  represented  by  four  mincnr 
canons)  of  Ohester  Cathedral  the  equi- 
table interest  in  certain  lands  in  Boughton 
and  Ohilder  Thornton,  in  the  county  of 
Ohester.  At  the  present  time  the  lands 
in  question  product  an  income  of  about 
300/.  per  annum. 

By  an  Order  in  Council  dated  Janu- 
ary 15,  1842,  the  Dean  and  Chapter  of 
Chester  were  required  to  provide  that  the 
stipends  of  the  tour  minor  canons  should 
not  be  less  than  1501.  each. 

It  was  believed  that  by  developing  the 
lands  in  question,  for  building  purposes 
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4he  inoome  now  derived  from  ihem  oould 
he  greatly  increased;  and  the  present 
petition  was  presented  by  the  dean  and 
chapter,  asking  for  the  administration  of 
the  chanty  with  a  view  to  such  develop- 
«ient. 

A  question  was  raised  at  the  hearing  of 
this  petition  as  to  whether  the  consent  of 
the  Uharity  Oommissioners  was  necessary 
^  the  petition  under  section  17  of  the 
Charitable  Trusts  Act,  1853. 

A  question  was  also  raised  as  to  whe- 

^er,  on  the  true  construction  of  the  will 

-of  Barbara  Dod,  the  legal  estate  in  the 

hnds  in  question  were  vested  in  the  dean 

and  chapter,   as  trustees  for  the  minor 

^sanons;  or  whether  the  legal  estate  were 

now  vested  in  the  heir-at-law  of  Barbara 

Ik)d.     His  Lordship  decided  that    the 

iegial  estate  was  not  vested  in  the  dean 

4uid  chapter. 

J^^Je,  KX),^  and  Franey^  for  the  peti- 
tioners.— ^The    consent   of  the    Charity 
'Oommissioners  is  not  necessary,  inasmuch 
*»  .tlie  Charitable  Trusts  Act,  1853,  does 
""Wb  extend  to  "  any  cathedral  or  collegiate 
^^urch,"  by  virtue  of  section  62.    This 
paraae  covers  any  charity  in  which  the 
»fchedral  body  may  be  "  interested  "— jtw 
^todersley,  V.O.,  in  Meuriek'a  CharUy, 
^   *•«     [1856],*  as  reported  in  the  Law 
^f?      ^^^^P^'      ^®    petitioners    are 
•*JP«c5uUly  ••  interested  "  in  this  endowment 
f  ^  ^be    minor  canons  in  the  present  case, 
^°*^*>anch  as  every  increase  in  the  income 
^  ^hi«  endowment   results  in  relieving 
r*®**^     in  their  statutory  duty  of  making 
44?j^^^  balance  of  150/.  for  each  canon, 
^/"^^i^^dral,"    moreover,    in    section    62 
^^    ^  '•o  he  interpreted  in  a  liberal  sense, 
^f^  t;o  include  the  whole  cathedral  body 
T  *^^»ti    is,    not    merely    the    dean    and 
p^^^^^r,  but    any  person,    or    class    of 
'ttifc^^'^*'  who  are  more  or  le^s  directly 
j,^5^^C5ted  with  the  cathedral  establish- 

^l^^ SL  John  Street  Wedeyaen  Chapel, 

£^^^^f  ^^  ^  [1893]."  Thus  in  Stock^tort 
x^^^^i  InduBtrud,  and  Re/armatary 
'^^^'****,  In  re  [i898],»  it  is  clear  that 

1  j^^     S4  L.  J.  Ch.  669 ;  25  L.  T.  (o.S.)  92,  93 ; 

f^^     ^*  ^  J-  ^-  ®27 ;  [1893]  2  Ch.  618. 
^cjB,    ->    «8  L.  J.  Ch.  41,  43,  45;  [1898]  2  Ch.  687, 


,Chitty,  L.J.,  was  of  opinion,  that  the 
term  "  cathedral "  in  section  62  covered  a 
cathedral  school.  He  says :  '^  The  reason 
why  *  cathedral'  and  'collegiate'  are  put  in, 
[in  connection  with  schools]  is  plain  from 
the  opening  part  of  the  62nd  section,  which 
relates  to  cathedral  or  collegiate  churches, 
and  takes  them  out  of  the  general  juris- 
diction. Now,  there  are  schools  attached 
to  cathedral  or  collegiate  diurches,  and 
such  of  those  schools  a^  are  charities  aro 
intended  to  be  put  back  into  the  jurisdic- 
tion." 

B,  J.  Parker,  for  the  Attomey-Genei^. 
— The  consent  of  the  Charity  Commis- 
sioners is  necessary,  since  the  minor 
canons  are  not  a  *'  cathedral  or  collegiate 
church  "  within  the  meaning  of  section  62. 
As  to  the  dictum  of  Kindersley,  Y.C,  in 
Meyrick^e  Charity,  In  re,^  that  dictum  was 
differently  reported  in  the  Jurist*  It  is  this 
latter  report  that  was  cited  with  approval 
by  Hall,  Y.C,  in  AU.Gen.  v.  Manchester 
(Dean  and  Canons)  [1881].^  In  Meyrick's 
Charity,  In  re,^  the  land  was  given  upon 
trusts,  of  which  Jesus  College,  Oxford, 
was  substantially  the  object.  That  could 
not  be  said  of  the  Dean  and  Chapter  of 
Chester  with  regard  to  the  endowment  of 
the  minor  canons  in  the  present  case: 
their  interest  is  accidental  and  indirect 
only,  and  analogous  to  the  interest  that 
a  college .  might  have  in  the  independent 
endowment  of  a  university  professor  whom 
the  college  was  bound  to  support  by  a 
fellowship.  Where  there  is  a  doubt  as 
to  whether  section  62  does,  or  does  not, 
apply,  the  Court  will  lean  in  favour  of 
its  non-application— joer  Turner,  L.J.,  in 
Duncan,  In  re;  Taylor's  Trusts,  In  re 
[1867] ' :  '*  In  determining  the  question,  it 
is  right,  in  the  first  place,  to  observe  that 
the  statutes  under  which  the  Commis- 
sioners derive  their  powers,  having  been 
passed  for  the  public  good,  it  is  the  duty 
of  Courts  of  j  ustice  to  put  such  a  construc- 
tion upon  them  as  may  tend  to  the  fur- 
therance rather  than  to  the  restriction  of 
those  powers" ;  andjMr  the  Court  in  Clergy 
Orphan  Corporation,  In  re  [i894]  ^\  "We 

(4)  60  L.  J.  Ch.  562, 567 ;  18  Ch.  D.  596,  611. 

(5)  36  L.  J.  Ch.  518,  514 ;  L.  R.  2  Ch.  356, 
359. 

(6)  64  L.J.  Ch.  66,  75;  [1894]  3  Ch.  I46r 
154. 
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will  only  observe  that  it  is  for  those  who 
claim  an  exemption  to  make  it  out.'' 

Macnaghten,   K.G.^  and  MaoSwinney^ 
for  the  respondents,  the  minor  canons. 

Eve,  K.V.f  replied. 

Ctar.  adv.  vrdt, 

Feb.  3. — SwiNFEN  Eady,  J,,  delivered 
a  written  judgment :  The  question  raised 
before  me  is  whether  the  dean  and  chapter 
are  entitled  to  present  this  petition 
without  first  obtaining  the  certificate  of 
the  Charity  Commissioners — that  is  to 
say,  whether  the  charity  constituted  by 
the  will  of  Barbara  Dod  is  exempted 
from  the  operation  of  the  Charitable 
Trusts  Act,  1853,  by  the  provision  in 
section  62  of  thiat  Act — namely,  "This 
Act  shall  not  extend  to  .  .  .  any  cathedral 
or  collegiate  church."  The  petition  has 
been  served  on  the  four  minor  canons,  and 
thev  contend  that  they  are  the  persons 
acting  in  the  administration  of  the  charity 
and  the  beneficiaries  thereof,  and  that 
they  are  entitled  to  apply  to  the  Charity 
Commissioners  for  a  scheme,  and  that  the 
dean  and  chapter,  who  are  not  trustees 
and  are  not  entitled  to  interfere  in  the 
management  of  the  charity,  cannot  present 
this  petition  to  the  Court  without  the 
certificate  of  the  Charity  Commissioners. 
The  Attorney-General,  who  has  been 
served  with  the  petition,  also  contended 
that  the  certificate  of  the  Charity  Com- 
missioners was  necessary.  Although  the 
dean  and  chapter  are  not  directly  in- 
terested in  the  lands  settled  by  the  will 
of  Barbara  Dod,  they  are  indirectly 
interested  in  the  following  way.  Under 
and  by  virtue  of  an  Order  in  Council 
dated  January  15,  1842,  they  are 
required  to  provide  that  the  stipends  of 
the  minor  canons  shall  not  be  less  than 
150^.  each  per  annum,  so  that  a  total 
annual  sum  of  600^.  is  required  for  this 
purpose.  The  minor  canons  have  not  any 
source  of  income  other  than  the  said 
charity,  and  any  deficiency  is  made  good 
out  of  the  capitular  revenues.  If  the 
income  from  the  land  in  question  can  by 
judicious  management,  and  by  granting 
building  leases,  be  raised  to  6002.  a  year, 
or  upwards — and  the  petitioners  allege 
that  a  larger  income  than  6002.  can 
eventually  be  obtained — the  result  may  be 


to  relieve  the  dean  and  chapter  alto- 
gether from  any  financial  burden  with 
regard  to  the  stipends  of  the  minor 
canons.  In  this  manner,  and  to  this 
extent,  the  dean  and  chapter  are  inte- 
rested ;  but  is  an  interest  of  this  kind 
sufficient  to  bring  the  case  within  the 
exception  contained  in  section  62?  In 
my  opinion  it  is  not.  It  was  contended 
on  behalf  of  the  petitioners  that,  wherever 
a  charity  exists  for  the  benefit  of  any 
dass  of  ministers,  or  officers,  within  a 
cathedral  church,  such  a  charity  is  within 
the  exception;  and  for  this  proposition 
reliance  was  placed  on  a  passage  in  Vice- 
chancellor  Kindersley's  judgment  in  the 
report  of  Meyrick^e  CAorify,  In  re,^  as 
reported  in  the  Law  Times  Reports,  In 
that  case  the  objection  taken  was  that,  as 
the  funds  which  were  the  subject  of  the 
petition  did  not  wholly  belong  to  Jesus 
College,  but  another  charity  was,  or  might 
be,  interested  therein,  the  case  was  not 
within  the  exception.  The  Yice-Chan- 
cellor  is  reported  to  have  said:  ''The 
purpose  of  that  exemption  (in  section  62) 
is  that,  so  far  as  relates  to  an  application 
to  the  court  in  respect  of  any  charity  in 
which  the  universities  or  colleges  are 
interested,  it  shall  be  unnecessary  so  far  as 
regards  such  universities  or  colleges,  to  go 
before  the  commissioners.  The  object  of 
the  present  petition,  though  it  may  afiect 
funds  in  which  another  charity  is  inte- 
rested, is  in  effect  one  in  which  Jesus 
College  alone  is  concerned."  This  report 
differs  from  the  report  of  the  same  case 
in  the  Jurist,  which  is  as  foUowa :  '*  The 
purpose  [of  the  exemption]  was,  that  bo 
far  as  related  to  the  application  to  the 
Court  with  respect  to  any  charitable  pur- 
pose of  which  the  colleges  or  universities 
were  the  object,  it  should  not  be  necessary 
to  go  before  the  commissioners.  Now, 
here,  the  object  of  the  petition,  though  it 
may  affect  another  charity,  is  in  effect  an 
end  of  which  the  college  alone  is  the 
object.  ...  If  it  is  to  affect  matters  of 
which  the  college  is  the  object,  then  yo» 
need  not  go  before  the  commissioners ;  but 
if  it  is  to  affect  an  end  of  which  another 
charity  is  the  object,  then  it  would  be 
necessary  to  go  before  the  commissioners." 
It  was  this  latter  report  which  was  cited 
with  approval  by  Yice-Chancellor  Hall  in 
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AlL'0m.  '  ▼.  MofiMihu^kT  (Dean  and 
Canonay  and,  if  any  cathedral  or  colle- 
giate charoh  is  the  object  of  a  cbaril^, 
an  application  to  the  Coort  may  be  made 
with  reference  thereto,  without  any 
application  to  the  Oharity  Commissioners, 
llie  petitioners,  however,  are  in  effect 
seeking  to  extend  this  rule  to  all  cases  in 
which  a  minister,  or  officer,  of  a  cathedral, 
or  collegiate  charch,  is  interested  in  a 
charitable  coidowment.  As  was  said  by 
Lord  lindley  in  SiochpcH  Bagged,  Indue- 
trialj  and  Jie/arrnatary  Schools^  In  re,^ 
section  62  is  a  very  obscure  section ;  and  as 
the  Court  pointed  out  in  Chrgi/  Orphan 
CorporaHon^  In  re,*  it  is  for  those  claim- 
ing that  they  are  exempt  from  its  pro- 
visions to  make  out  the  exemption.  In 
my  judgment  the  petitioners  have  fiuled 
to  do  so.  The  exception  of  *'  any  cathedral 
or  collegiate  church"  cannot  be  inter- 
preted so  as  to  exclude  from  the  operation 
of  the  Act  eveiy  endowment  in  which  any 
minister,  or  officer,  of  the  cathedral  is 
interested,  nor  so  as  to  exclude  from  the 
operation  of  the  Act  this  particular 
endowment  of  the  minor^  canons.  By 
section  18  of  the  Ecdesiastical  Com- 
missioners Act,  1866  (29  &  30  Vict, 
c.  Ill),  the  Ecclesiastical  Commissioners 
are  empowered  under  certain  circum- 
stances to  make  provision  out  of  certain 
income  '^  for  securing  adequate  stipends 
and  4illowances  to  the  minor  canens, 
schoolmasters,  organists,  vicars  choral, 
lay  clerks,  officers,  choristers,  bedesmen, 
servants,  and  other  members  of  the 
cathedral  or  collegiate  church."  A 
larse  class  of  persons  is  here  designated, 
and  the  argument  of  the  petitioners  is 
that,  if  a  charity  be  established  for  any  of 
these  persons,  such  charity  is  outside  the 
Charitable  Trusts  Act,  1853,  although  not 
within  the  jurisdiction  of  the  £^lesi- 
astical  Commissioners,  unless  the  persons 
entitled  constitute  a  corporation,  when 
statutory  powers  are  given  of  transferring 
the  property  to  the  Eoclesiastical  Commis- 
sioners, on  terms*  I  cannot  construe  the 
exception  of  '*  any  cathedral  or  collegiate 
church"  as  extending  to  an  endow- 
ment over  which  the  dean  and  chapter 
have  not  any  control,  and  which  does 
not  form  portion  of  their  capitular  es- 
tates, and .  is  not  held  by  them  upon  any 
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trusts.  I  therefore  direct  the  petition  to 
stand  over  until  further  order,  giving 
leave  to  the  respondents  to  apply,  in  the 
event  of  the  certificate  of  the  Charity 
Commissioners  not  being  obtained  within 
a  reasonable  time. 


Solicitors  —  Tatham  &  Procter,  agents  for 
Barker  &  Bogerson,  Chester,  for  peti- 
tioners ;  Solicitor  to  Treasury ;  Woosnam  & 
Smith,  agents  for  Boydell  &  Taylor,  Chester, 
for  respondents. 

[Reported  by  Joseph  E.  Morris^  Ei^.^ 
BofrruteT^cA'Lam. 


1905 
Feb 


[IN  THE  HOUSE  OF    LORDS.] 

COMISKET    AND   OTHERS 

Bow&iNG  -  Harbusy 

AND  ANOTHER.* 


06.     C       ^ 
..  7.   [      *• 


Wxd — Canatruction — "In  fuU  confi- 
dence^*— Precatory  Trust — Gift  in  Default 
of  Disposition^ 

A  testator  gave  to  his  wife  the  whole  of 
his  real  and  personal  estate  "  absolutely  in 
full  confidence  that  she  unll  make  such  use 
of  it  as  I  should  have  made  myself  and 
that  est  her  death  she  wiU  devise  it  to  such 
one  or  more  of  my  nieces  (m  she  may  think 
fit ;  and  in  default  of  any  disposition  by 
her  thereof  by  her  unll  or  testament^  I 
hereby  direct  that  all  my  estate  and  pro- 
perty acquired  by  her  under  this  my 
will  shall  at  her  death  be  equally  divided 
among  the  surviving  said  nieces  " : — Held 
(Lord  Lindley  dissenting)^  that  there 
wcu  a  gift  in  favour  of  the  surviving 
nieces  on  the  widow*  s  deaths  subject  to  a 
power  of  testamentary  appoirUment  by  the 
widow  to  one  or  more  of  the  nieoesy  who 
in  default  of  appointment  were  to  share 
equally;  and  thai  if  the  nieces  predeceased 
the  widow  the  latter  would  become  abso- 
lutely entitled. 

Decision  of  the  Court  op  Appeal 
(reported  73  L.  J.  Ch.  222;  [1904] 
1  Ch.  415)  reversed. 

*  Coramt  The  Lord  Chancellor  (Earl  of  Hals* 
bury).  Lord  Macnaghten,  Lord  Davey,  Lord 
James  of  Hereford,  Lord  Robertson,  and  Lord 
Lindley. 
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COMISKBT  V.  BoWBING-HAKBURTy  H.L. 

Apt>eal  from  an  order  of  the  Ooutt 
of  Appeal  made  on  February  2,  1904 
(Yaughan  WilUams,  L.J.,  and  Stirling, 
L.J.,  from  whom  OozenR-Hardy^  L^., 
dissented),  and  an  order  of  Kekewich,  J., 
made  on  July  10,  1903^ 

The  questions  for  decision  were  solely 

.  questions  as  to  the  true  construction  and 
effect  of  the  will  of  the  Bight  Hon. 
Bobert  William  Hanbury,  late  Minister 

.  of  Agriculture,  who  died  on  April  28, 
1903,  and  whose  will  was  proved  on 
June  20,  1903,  by  the  respondents.  The 
will,  which  was  dated  October  31,  1893, 
provided  as  follows :  *'  I  desire  that  the 
remainder  of  the  5,000Z.  promised  to  my 
sister,  S.  A.  0.  Milman,  on  her  marriage, 
being  4,000Z.,  shall  be  paid  to  her,  and 
that  the  7,500/.  which  I  hold  as  trustee 
under  my  mother^s  marriage  settlement, 
having  received  that  sum  from  my  pre- 
decessors, shall  be  paid  to  the  surviving 
trustee,  the  value  of  the  shares  in  the 
Colonial  Sugar  Co.  (standing  in  the 
names  of  myself  and  my  oo- trustee) 
being,  however,  reckoned  as  a  portion  of 
such  total  sum  of  7,5002.  I  give,  bequeath, 
and  devise  to  my  very  dear  wife  Ellen 
Banbury  the  whole  of  my  real  and  per- 
sonal estate  and  property  absolutely,  in 
full  confidence  that  she  will  make  such 
use  of  it  as  I  should  have  made  myself 
and  that  at  her  death  she  will  devise  it  to 
such  one  or  more  of  my  nieces  as  she  may 
think  fit ;  and  in  default  of  any  disposi- 
tion by  her  thereof  by  her  will  or  testa- 
ment I  hereby  direct  that  all  my  estate 
and  property  acquired  by  her  under  this 
my  will  shall  at  her  death  be  equally 
divided  among  the  surviving  said  nieces. 
I  make  this  will  in  full  confidence  that 
my  dear  wife  will  show  the  affection  of  a 
daughter  to  my  dear  mother  and  step- 
fitther.  I  appoint  my  said  wife  Ellen 
Hanbury  and  Charles  Fisher,  of  Brown- 
hills,  colliery  manager,  executrix  and 
executor  of  this  my  will,  and  I  give  the 
said  Charles  Fisher  such  sum  not  exceed- 
ing 150/i  as  my  dear  wife  may  decide 
upon." 

The  testator  never  had  a  child,  and 
he  was  at  the  time  of  his  death  entitled 
to  real  and  personal  property  of  large 
value.    A  considerable  part  of  such  pro- 

peit/  con.isted  of  freehold  and  leasehold 


coUieriM,  which  were  at  his  death  being 
worked  by  the  testator  for  his  own 
benefit.  The  testator  left  seven  nieces, 
who  were  the  appellants. 

The  originating  summons  was  heard  by 
Kekewich,  J.,  and  by  his  order  it  was 
declared  that  upon  the  true  construction 
of  the  will  the  testator's  real  and  personal 
estate  was  given  to  the  respondent  EUen 
Bowring-E^bury  absolutely  for  her  own 
use  and  benefit.  This  decision  was 
affirmed,  and  the  nieces  appealed. 

WarmingUmj  K.C,^  and  Christopher 
James f  for  the  appellants. — ^The  words  *'  in 
full  confidence"  is  an  old-£iishioned  ex- 
pression equivalent  to  "  in  trust " — Co, 
LUU  272cf.  It  is  not  contended  that  the 
widow  takes  nothing  more  than  a  life 
interest,  because  in  case  all  the' nieces  died 
before  her  she  would  be  entitled  to  the 
whole.  But  there  is  no  repugnancy,  and 
the  Courts  below  acted  on  a  wrong 
principle  in  interpi-eting  the  early  words 
as  finally  giving  the  whole  property  to  the 
widow.  The  will  should  bo  construed  as 
a  whole ;  and  so  construed  an  intelligent 
and  consistent  meaning  will  be  found. 
The  words  ara  that  on  his  death  the 
widow  is  to  leave  •*  it " — the  property — 
among  such  nieces  as  she  may  select,  and 
the  limitation  of  the  gift  to  the  executor 
to  150/.  shews  that  Mrs.  Hanbury  was 
not  to  be  at  liberty  to  spend  or  dispose  of 
the  corpus.  The  cases  are  collected  in 
WiUiams^  In  re ;  WiUiams  v.  WilUams 
[1897].^ 

[They  also  referred  to  Knight  v. 
BoughUm  [1844]  '  and  HaaniUon,  In  re  ; 
Treneh  v.  HamiUon  [i895].'l 

Haldanej  K.C.,  and  Jenkins,  K.C. 
(Austen-Cartmell  with  them),  for  the  re- 
spondent Mrs.  Bowring-Hanbury. — There 
is  an  absolute  gift  to  the  widow  which 
cannot  be  cut  down  by  the  subsequent 
words,  otherwise  there  would  be  a  re- 
pugnancy. This  was  decided  nearly  fifty 
years  ago  in  Holmes  v.  Godson  [isse].^ 
After  words  of  absolute  gift  any  attempt 
to  create  a  devolution  of  interest  other- 


(1)  66  L.  J.  Ch.  485  ;  [1897]  2  Ch.  12. 

(2)  11  CI.  &  F.  613. 

(8)  64  L.  J.  Ch.  799 ;  [1895]  2  Ch.  870. 
(4)  26  L.  J.  Ch.  317 ;  8  De  G.  M.  k  Q.  162. 
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'  wise  than  as  the  law  preacribeB  is  void — 
WUoocU  SeUUmentj  In  r$  [i875].^ 

L.  W,  Bynuy  for  the  respondent  Fisher, 
the  executor. 

WarminffUm^  K.C.y  replied. 

The  Lord  Chakoelijob  (Eabl  of  Hals- 
bitbt).  —  In  this  case  the  discnsoion 
appears  to  me  to  he  in  a  very  narrow  oom- 
pasB.  The  question  which  this  House  has 
to  decide  turns  upon  a  very  few  words. 
For  my  own  part  I  am  not  able  to  enter- 
tain the  doubt  which  appears  to  have  pre- 
vailed vnth  the  learned  Judge  in  the 
Court  from  which  the  case  originally 
came,  and  the  majority  of  the  Court  of 
Appoed.  The  situation  of  the  parties,  of 
course,  is  to  be  considered,  and  the  situa- 
tion of  the  property  in  this  sense,  that 
whether  or  not  it  was  property  which  the 
testator  contemplated  remaining  intact 
and  not  subject  to  any  diminution  until 
the  time  of  his  wife's  death  is  an  im- 
portant factor  in  the  construction  of  the 
words  that  he  has  actually  used.  I 
4X)nfe8S  that  to  my  mind  it  appears  mani- 
fest that  he  did  contemplate,  whatever 
was  the  position  in  which  he  meant  his 
wife  to  be,  that  the  property  which  he 
himself  lefl  to  her,  to  use  a  simple  word, 
was  to  remain  so  that  she  would  have 
power  of  making  some  disposition  of  it  at 
the  period  of  her  death,  whatever  that 
disposition  might  be,  which  is  the  question 
which  the  House  has  in  fact  to  determine. 

Now,  I  cannot  help  thinking  that 
enough  has  not  been  made  of  the  mode  in 
which  the  estate  is  given  to  her ;  it  is  all 
in  one  sentence :  *'  I  give,  bequeath,  and 
devise  to  my  very  dear  wife  Ellen  Han- 
bury,  the  whole  of  my  real  aud  personal 
estate  and  property  absolutely,  in  full 
confidence  that  she  will  make  such  use  of 
it  as  I  should  have  made  myself,  and  that 
at  her  death  she  will  devise  it."  I  pause 
there  for  a  moment  before  reading  what 
foUowB.  Reading  that,  I  come  firmly  to 
the  conclusion  that  he  did  contemplate 
that  the  property  which  he  left  was  to 
remain ;  and  the  first  inference  I  draw  is 
that  he  did  not  contemplate  that  during 
her  lifetime  she  would  have  made  away 
with  it,  and  disposed  of  it  in  any  way,  or 
placed  upon  it  such  an  irrevocable  cha- 
(6)  46  L.  J.  Ob.  163 ;  1  Ch.  D.  229. 
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racier,  either  by  way  of  settlement  or 
anything  else,  that  at  the  time  when  she 
died  herself  it  would  have  passed  away 
from  her  power  of  disposition.    • 

The  next  thing  that  occurs  to  me  as  to 
the  nature  of  it  is,  that  he  does  contem- 
plate that  she  might  make  a  will  herself, 
and  that  those  wotda  ^*  in  de&ult  of  any 
dispositibn"  ought  not  to  be  read  by 
themselves,  but  with  the  other  words, 
*'  any  disposition  by  her  thereof" ;  so  that 
what  he  is  contemplating  is,  first  of  all, 
that  the  property  is  to  remain  capable  of 
being  left  by  her ;  and  what  he  is  contem- 
plating is  not  a  general  fidlure  of  any  will 
made  by  her  which  did  not  dispose  of  this 
particular  property.  Of  course  the  case 
of  no  will  being  misule  by  her  would  come 
within  the  same  proposition  ;  but  what  is 
in  his  mind  is  that  she  may  have  made  a 
will,  but  have  made  no  disposition  of  that 
particular  property  which  she  has  come 
into  possession  of  by  reason  of  his  death 
and  his  will. 

Then  what  strikes  one  about  it  is  this 
(and  it  is  an  observation  which  I  think 
was  made  by  counsel  for  the  appellant)— 
that  he  contemplates  that,  in  the  state  of 
facts  which  is  before  his  mind,  he  is 
giving  directions.  I  cannot  think  that  if 
it  was  in  his  mind  that  she  was  to  be* 
absolute  owner,  and  to  do  what  she 
pleased  with  it,  he  would,  after  he  had 
given  her  a  complete  power  of  disposition 
use  such  a  phrase  as  *'  I  hereby  direct." 
If  he  contemplates  that  she  is  an  absolute 
owner,  and  that  his  property  may  be  given 
away  by  her,  and  may  be  used  for  the 
purpose  of  settlement  on  a  second  mar- 
riage or  what  not,  the  only  thing  that 
keeps  his  property  to  him  and  to  his 
nieces  is  the  possibility  of  her  not  making 
a  disposition  such  as  he  contemplates  she 
might  make.  To  my  mind,  therefore,  it 
is  as  clear  as  any  such  thing  can  be,  that 
he  is  contemplating  that  she  shall  have 
the  full  use  of  it  during  her  lifetime,  and 
that — when  she  has  not,  as  by  the  hypo- 
thesis I  have  been  arguing  upon  she  has 
not,  made  any  disposition  of  it  inconsis- 
tent with  its  complete  disposition  to  the 
nieces — ^what  he  contemplates  is  that 
one  or  more  of  his  nieces  is  to  be  the 
object  of  his  bounty,  and  if  his  widow 
does  not  select  one  or  more,  then  they  are 
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CoMiSKST  V.  Bowbino-Hanbukt,  H.L,. 

all  to  share  alike.  That,  to  my  mind,  is 
the  meaning  of  the  language.  I  do  not 
stop  to  bring  in  any  rules  of  law  or  any 
canons  of  construction.  I  look  at  the 
words  merely  as  they  stand  in  the  will, 
and  I  think  the  natural  and  ordinary 
meaning  of  those  words  is  what  I  have 
suggested. 

The  language  which  is  relied  upon  of 
the  gift  to  Charles  Fisher  is,  I  think,  not 
absolutely  immaterial.  It  is,  in  one  sense, 
a  small  point,  but  I  think,  on  the  other 
hand,  it  does  look  as  if  the  testator  had  in 
his  mind  that  when  she  was  in  possession 
of  whatever  it  was  she  was  to  be  in  pos- 
session of,  she  was  not  to  be  able  to  do 
what  she  would  with  it ;  but  her  power 
even  to  give  such  a  sum  as  150/.  is  limited, 
and  that  in  language  which  I  think  is  not 
subject  to  any  ambiguity  at  all :  '*  I  give 
the  said  Charles  Fisher  such  sum  not 
exceeding  1502.  as  my  dear  wife  may 
decide  upon."  It  seems  to  me  that  that 
would  be  an  extraordinary  thing  for  him 
to  do  if  he  supposed  that  she  was  to  be 
an  absolute  owner  with  power  to  deter- 
mine in  what  way  every  part  of  the 
capital  of  the  estate  should  go. 

For  these  reasons  I  confess  I  am  unable 
to  entertain  any  doubt  that  what  the 
testator  did  mean  was  that  his  wife  should 
have  the  full  use  and  enjoyment  of  the 
property  during  her  life,  and  at  her  death 
she  should  either  select  among  the  nieces 
such  as  she  pleased,  or,  if  she  did  not  make 
any  selection,  that  they  should  share  and 
share  alike. 

Under  those  circumstances  I  am  unable 
to  agree  with  the  judgment  of  the  Court 
of  Appeal,  and  I  move  your  Lordships 
that  that  judgment  be  reversed. 

LoBD  Magnaghten. — I  am  of  the  same 
opinion,  and  I  acoept.and  adopt  the  judg- 
ment of  Lord  Justice  Cozens-Hardy. 

Lord  Davet. — ^I  agree,  and  I  will  only," 
out  of  respect  to  Lord  Justice  Yaughan 
WDliams  and  Lord  Justice  Stirling,  add 
a  very  few  words  to  what  has  been  said. 

The  words  which  have  been  so  much 
commented  upon,  'Mn  full  confidence," 
are,  in  my  opinion,  neutral.  I  think  it 
would  be  impossible  to  regard  them,  and 
I  do  not  for  the  purpose  of  my  judgment 


regard  them,  as  technical  words  in  any 
sense.  They  are  words  which  may  create 
a  trust  or  may  not  create  a  trust,  and 
whether  they  do  so  or  not  must  be  deter- 
mined by  the  context  of  the  particular 
will  in  which  you  find  them. 

Now,  we  have  been  enjoined  a  great 
many  times  by  the  learned  oounsel  on 
both  sides  of  the  Bar  that  we  must  read 
the  whole  will  in  the  first  instance.  I 
have  obeyed  that  direction,  and  in  fact  I 
have  read  it  more  than  once,  and  what 
strikes  me  upon  reading  it  is  this — ^first, 
I  observe  that  the  testator  did  obviously 
intend — whether  his  intention  can  be 
carried  into  effect  or  not  is  a  diiferent 
question — but  he  did  obviously  intend 
that  his  nieces  should  have  an  interest  in 
and  should  be  entitled  to  this  estate  in 
some  event ;  and  secondly,  that,  although 
he  directed  it  in  the  last  resort  to  go  to 
his  nieces,  he  hoped  or  believed — or,  to 
use  his  own  words,  "had  confidence" — 
that  they  would  take  the  estate  through 
the  testamentary  bounty  of  the  widow. 

I  make  this  further  observation — ^that 
if  I  read  the  will  through  without  paying 
attention  to  legal  rules,  and  for  the  pur- 
pose only  of  seeking  the  testator  s  intui- 
tion— what  he  meant,  and  what  the 
meaning  of  the  words  is  that  he  used 
without  for  the  moment  regarding  the 
question  whether  his  intention  could 
legally  be  carried  into  efifector  not — it  is, 
to  my  mind,  obvious  that  he  did  not 
intend  that  his  wife  should  have  an  abso- 
lute power  of  disposition.  And  for  this 
reason,  because,  construing  the  words  in 
the  way  in  which  the  respondent  would 
wish  them  to  be  construed— construing 
the  words  '^  In  default  of  any  disposition 
by  her  thereof  by  her  will  or  testament " 
as  meaning  any  testamentary  disposition 
in  favour  either  of  the  nieces  or  of  any- 
body else,  be  intended  in  that  event  that 
it  should  go  to  the  nieces.  It  is  quite 
true  that  in  that  event  the  law  would  not 
give  effect  to  the  testator's  intention ;  but 
if  you  are  to  seek  what  the  testator's  in- 
tention was,  I  think  that  was  the  purport 
of  what  he  intended.  That  seems  to  me 
to  throw  considerable  light  upon  the 
meaning  we  must  attach  to  the  word  "ab- 
solutely." I  do  not  myself  attach  any 
great    importance   to  the  .  use    of  the 
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-word  '*  absolutely."  Reading  it  as  quali- 
fyiog  or  expressing  the  estate  which  the 
wife  had  to  take,  it  does  not  seem  to  me 
to  do  more  than  to  give  her  a  fee-simple. 
It  is  now  admitted  that  she  has  a  fee- 
simple,  and  the  question  is  whether  there 
is  a  good  executory  limitation,  capable  of 
taking  effect  upon  h^  death.  The  use  of 
the  word  '*  ahEK>lutely "  as  defining  the 
amount  of  the  estate  which  is  given  to 
the  wife  must,  of  course,  be  subject  to  any 
executory  limitation,  or  any  other  valid 
limitation  or  exception  which  you  find 
engrafted  on  that  estate  in  fee-simple; 
therefore  I  attach  no  importance,  or  very 
little  importance,  to  the  use  of  the  word 
**  absolutely."  In  my  opinion,  the  ques- 
tion really  is  this :  Do  those  words  '^  in 
default  of  any  disposition  by  her  "  mean 
any  disposition  in  &vour  either  of  the 
nieces  or  anybody  else;  or  are  they,  as 
counsel  for  the  appellant  contended,  to 
receive  a  referential  construction,  and  to 
be  construed  as  relating  to  such  a  disposi- 
tion as  that  which  he  has  expressed  his 
confidence  that  his  wife  would  make? 
That  is  a  point  which  it  is  impossible  to 
labour,  and  I  do  not  know  that  I  can  add 
anything  to  what  the  Lord  Chancellor 
has  said  upon  it,  or  that  I  can  do  anything 
more  than  express  my  entire  agreement 
with  him.  I  think  that  is  the  most 
natural  way  of  reading  the  will.  I  think 
any  layman  reading  the  will,  and  con- 
sidering what  the  testator's  intention  was, 
would  come  to  the  conclusion — at  any  rate 
I  come  to  the  conclusion — ^that  he  is 
speaking  only  of  a  default  of  any  such 
disposition  as  he  had  expressed  his  con- 
fidence that  his  wife  would  make ;  and,  if 
so,  I  am  of  opinion  that  there  is  a  good 
executory  limitation. 

I  ought  to  say  that  it  does  not  appear 
to  me  very  important  whether  you  treat 
the  words  '*  in  confidence "  as  creating  a 
tarust  or  not.  The  question  is  whether 
the  ultimate  limitation  is  a  good  execu- 
tory limitation ;  and  even  if  you  treat 
the  words  "in  confidence  "as  only  ex- 
pressing a  hope  or  belief,  the  will  would 
run  thus :  "  I  hope  and  believe  that  she 
will  give  the  estate  to  one  or  more  of  my 
nieces,  but  if  she  does  not  do  so,  then  I 
direct  that  it  shall  be  equally  divided  be- 
tween them."    I  think  that  is  a  perfectly 


good  limitation.  The  case  which  the  apipel- 
lants'  counsel  last  referred  to  shews  that, 
although  a  gift  over  in  de&ult  of  aliena- 
tion generally  would  be  bad,  yet  a  gift 
over  in  default  of  alienation  to  a  par- 
ticular individual,  or  alienation  to  any 
but  a  particular  individual,  would  be 
good,  and  I  see  no  reason  whatever  for 
thinking  that  this  is  not  a  good  limita- 
tion. I  will  only  add  this :  in  none  of  the 
cases  which  have  been  cited  in  which 
questions  of  this  kind  have  been  discussed 
was  there  a  gift  over  in  default  such  as 
we  find  in  the  direction  in  this  will,  and 
I  am  not  aware  of  any  case  of  the 
kind.  I  observe,  in  some  of  the  cases  to 
which  our  attention  was  drawn,  that 
absence  of  any  such  gift  over,  the  absence 
of  any  direction  such  as  we  find  in  default 
of  a  bequest  by  the  widow,  is  made  a 
strong  point  for  not  holding  that  the 
words  "  in  confidence,"  or  similar  words, 
created  an  obligatory  trust. 

There  is  one  practical  observation  I 
will  make  for  the  consideration  of  the 
parties,  and  that  is  this  :  The  question 
upon  which  the  argument  took  place  is 
stated  in  the  appendix:  "That  it  may 
be  determined  whether  upon  the  true 
construction  of  the  Testator's  said  Will 
the  Testator's  real  and  personal  estate 
and  property  is  given  to  the  Plaintiff 
absolutely  for  her  own  use  and  benefit,  or 
whether  the  same  is  given  to  the  Flaiutiff 
for  her  life  only  and  after  her  death,"  and 
so  forth.  That  seems  to  me  to  be  framed 
on  an  erroneous  hypothesis.  Counsel 
for  the  appellants  does  not  contend,  and 
I  do  not  think  it  would  be  possible  to 
contend,  that  the  wife  has  only  a  life 
estate.  Her  real  interest  is  an  estate  in 
fee  or  an  absolute  estate  in  personalty, 
subject  to  an  executory  limitation.  The 
parties  will  perhaps  consider  what  is  the 
best  way  to  state  it.  I  should  think 
something  of  this  kind  would  do :  "  That 
the  plaintiff  is  entitled  to  an  absolute 
estate  subject  to  a  conditional  executory 
limitation  to  the  testator's  nieces  living 
at  her  death,  in  case  she  shall  not  have 
made  a  will  devising  the  estate  to  one  or 
more  of  such  nieces."  Some  words  of 
that  kind  would  do,  but  obviously  we 
cannot  answer  the  question  which  is 
asked  of  us.  Yes  or  No. 
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LoBD  Jaxxs  of  Hebbtobd. — I  have 
▼ery  few  words  to  add  to  the  judgments 
that  have  already  been  delivei^Bd,  and  in 
which  I  concur.  It  is  admitted  on  all 
hands  that  our  only  duty  is  to  discover 
what  was  the  intention  of  the  testator, 
and  that  we  must  make  that  discovery 
£rom  the  words  used  in  the  will. 

Now  I  do  not  enter,  of  course,  into  any 
consideration  of  the  particuUr  mental 
powers  of  the  testator,  but  we  must  treat 
him  who  made  the  will  as  a  person  of 
ordinary  common  sense,  meaning  some- 
thing by  the  words  he  wrote.  It  is  con- 
tended on  the  one  band  that  this  was  a 
disposition  of  an  unfettered  freehold 
estate  to  the  widow.  If  that  had  been  so, 
it  would  have  been  very  easy  to  have  left 
out  the  words  that  appear  subsequently 
to  those  first  words  in  the  will.  There  is 
in  that  contention  no  meaning  whatever 
given  to  the  words  that  follow— namely, 
the  phrase,  ''and  in  de&ult  of  any  dis- 
position by  her  thereof  the  estate  is  to 
go  to  his  nieces.  I  do  not  think  we  can 
shut  out  those  words  from  the  construc- 
tion of  this  willy  but  I  can  quite  conceive 
that,  the  word  ''  absolutely  "  being  used, 
we  have  to  find  some  reason  why.  in  the 
first  disposition  he  should  have  used  the 
word  "absolutely"  and  in  the  second 
there  should  have  been  this  gifb  over  to 
the  nieces.  I  think  the  meaning  of  the 
testator  firom  a  common-sense  point  of 
view  is  clear  enough.  He  wished  his 
widow  to  have  a  life  estate  in  this  pro- 
perty, and  be  then  wished  after  that  life 
estate  that  it  should  be  left  to  his  nieces 
— to  those  of  his  own  blood.  If  he  had 
made  the  disposition  at  that  time,  in 
1893,  he  must  have  selected  the  objects 
of  his  bounty  without  relation  to  what 
would  be  their  condition  at  the  time  of 
his  wife's  death.  There  are  seven  nieces. 
We  have  no  evidence  about  it,  but  I  infer, 
from  one  of  them  being  an  infant  now, 
that  they  were  young  ladies  at  the  time  of 
the  will.  At  the  time  of  the  widow's  death 
they  would  be  in  different  conditions, 
deserving  a  different  amount  of  beneficial 
gifb.  One  might  have  mari'ied  a  rich 
man,  and  another  might  have  married  a 
poor  mata ;  and  one  might  have  a  large 
fitmily  and  another  none ;  and  one  might 
not  be  married  at  all.    Therefore  it  was 


that  he  wished  the  power  of  selection  to 
be  given  at  a  time  more  or  lees  approach- 
ing that  at  which  they  would  be  recipients 
of  the  bounty.  For  that  reason,  while  he 
gave  his  wife  a  life  estate  only,  he  asked 
her  to  take  care  that  the  nieces  should 
have  the  estate  subject  to  her  selection  of 
the  individual  nieces  and  a  division  of  the 
property  apportioned  between  them  as 
she  thought  fit.  That  wais  apparently  a 
most  sensible,  business-like,  common-sense 
view  of  the  position  which  Mrs.  Hanbury 
was  likely  to  take  up  in  relation  to  these 
ladies;  and  I  believe  that  was  the  whole 
intention  of  this  will. 

LoBD  RoBEBTSON. — I  entirely  agree. 

LoBD  Lendlet. — I  am  sorry  to  say  I  am 
unable  to  come  to  the  same  conclusion, 
but  I  will  not  trouble  your  Lordships  with 
many  observations  upon  the  question. 
It  is  impossible  to  say  that  a  trust  for  the 
nieces,  or  at  least  for  one  of  them  selected 
by  the  wife,  cannot  be  extracted  from  this 
will,  but  personally  I  think  the  construc- 
tion adopted  by  Lord  Justice  Stirling  is 
more  in  accordance  with  the  language 
used  than  the  construction  contended  for 
here  by  the  appellants.  The  wife  was  in 
my  opinion  intended  to  be  the  absolute 
owner,  free  from  any  legal  or  equitable 
obligation  in  £Eivour  of  anybody,  and  free 
from  any  executory  gifb  over.  I  admit 
that  the  contrary  construction  can  be  put 
upon  the  will,  but  that  does  not  appear  to 
me  to  be  the  natural  one. 

Appeal  dUawed, 


Solicitors — Walker,  Martineaa  k  Co.,  for  1^ 
pellants ;  Patersons,  Snow,  Blozam  ic  Kinder, 
for  respondents. 

[Reported  by  J.  Eyre  Thompton^  Etq., 
Barriiter-at'Law. 
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FiC— C<m««rMC<io»— "  Whai  is  left"— 
Bed  EeUnU—Gifi  to  Same  of  Several  Co- 
heiressea  after  Death  of  A— Life  EeMe— 
Ifeoeeeary  Implieation — Intestacy  during 
Life  of  A. 

A  gift  of  real  estate  after  the  death  of 
A  to  persons  leho  are  some,  hut  not  aU^  of 
ike  eo-heiresses.  of  the  testator  does  not 
toiler  upon  A  a  life  estate  by  neosssary 
vnipiUeation, 

Hutton  V,  Simpeon  (2  Yern.  722)  and 
Willis  V.  Lucas  (1  P.  Wins.  472)  examined 
and  explained.  The  reasomng  in  Ralph  v. 
CMTick  (48  L.  J.  Ch.  801 ;  11  Ch.  D.  873) 
applied, 

A  testator  gave  his  household  effects  to 
his  wife  absolutely y  and  directed  that  at  his 
death  his  wife  was  to  have  power  to  sell  all 
property  and  land  belonging  to  Atm,  and 
that  at  her  death  **what  is  Uft"  was  to  be 
divided  between  two  out  of  his  five 
daughters : — Held,  that  the  words  '*  what 
is  left"  meant  the  net  residue  after  pay- 
ment of  debts  and  coats  of  realisation^  and 
that  the  testator  died  intestate  during  the 
life  of  his  widow  M  to  his  personal  esttUe 
{other  than  his  household  effects)  and  as  to 
aU  his  real  estate. 

Adjourned  summons. 

B7  his  will  dated  May  17,  1903,  the 
above-named  testator,  WOliam  Willatts, 
appointed  his  widow,  the  plaintiff  Emma 
Willatts,  and  her  daughter,  the  defendant 
Constance  Artley,  to  be  executors  of  his 
willy  and  after  directing  them  to  pay  his 
just  debts  and  funeral  and  testamentary 
expenses,  he  continued:  "I  give  and 
bequeath  to  my  wife  Emma  WiUatts  all 
my  household  effects  absolutely  and  at 
my  death  the  said  Emma  willatts  to 
have  power  to  sell  all  property  and  land 
belonging  to  me  and  at  her  death  what  is 
left  to  be  divided  between  Eliza  and 
Emma  Willatts  my  two  daughters  by 
second  wife  so  that  no  husband  they  may 
marry  shall  have  power  or  control  over 
the  same." 

The  testator  died  on  August  28, 1903. 
His  real  estate,  .consiBting  of  two  cottages 
and  adjoiniiig  land,  was  of  the  value  of 


about  900/.,  and  his  personal  estate,  ex- ' 
dusive  of  the  fumitare,  was  of  a  total 
value  of  about  1121. 

The  testator  had  been  twice  married, 
and  he  left  surviving  him  two  daughters 
(of  whom  the  defendant  Emma  Bennett 
was  one)  and  the  son  and  other  children 
of  a  deceased  daughter,  all  issue  of  his 
first  marriage,  and  the  two  infant  defen- 
dants Eliza  and  Emma  Willatts,  daughters 
by  his  second  wife,  the  plaintiff.  The 
defendant  Constance  Artley  was  the  plain- 
tiffs daughter  by  a  former  husband. 

This  was  a  summons  by  the  testator  s 
widow  asking  for  a  declaration  that  she 
was  entitled  during  her  life  to  the  resi- 
duary estate  of  the  testator,  with  power 
during  her  life  to  expend  such  portion  of 
the  capital  of  such  residuary  estate  as  she 
might  think  fit,  and  that  the  infimt  de- 
fendants were  entitled  to  such  part  of  the 
said  capital  as  might  remain  at  the  date 
of  the  death  of  the  plaintiff;  or  that  the 
beneficial  interests  of  all  parties  of  and  in 
such  residuary  estate  might  be  declared. 

Chubb,  for  the  plaintiff.— The  plaintiff 
claims  to  be  entitled  to  the  residuary 
estate  for  her  Ufe,  with  power  to  expend 
so  much  of  it  as  she  may  think  fit.  In 
Hawkins  on  Wills,  p.  179,  and  Jarman 
on  WUls  (5th  ed.),  voL  i.  p.  500,  it  is  sug- 
gested that  a  gift  to  one  of  seveiid  co-heirs 
after  the  deaUi  of  A  does  not  confar  a  life 
estate  on  A;  but  in  Theobald  on  WiUs 
(6th  ed.),  p.  703,  Hutton  v.  Simpson  [1716]' 
is  referi^ed  to  as  an  authority  for  saying 
that  a  devise  to  one  of  several  co-heiresses 
after  the  death  of  A  gives  A  a  life  estate 
by  implication,  and  in  Willis  v.  Lucas 
[1718]  ^  Lord  Chancellor  Parker  expresses 
an  opinion  in  favour  of  implying  a  life 
interest  in  such  a  case.  Balph  v.  Carriek 
[I879]  '  will  be  cited  against  this  conten- 
tion ;  but  in  Jarman  on  Wills  it  is  sug- 
gested that  the  statement  in  Ralph  v. 
Carriek  *  was  an  obiter  dictum. 

Shebheare,  for  the  infant  defendants. — 
Either  the  plaintiff  takes  a  life  interest  or 
there  is  an  intestacy  during  her  life.   The 

(1)  2  Vera.  722  ;  enb  nam.  Sympton  v. 
Hornby,  Pr.  Ch.  439,  462;  and  Simvion  v. 
Hornby,  Qilh.  115,120. 

(2)  1  P.  Wms.  472 ;  10  Mod.  416. 

(3)  48  L.  J.  Ch.  801;  11  Ch.  D.  879. 
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infiuit  defendants  adopt  Ifaie  argument  of 
thet  plaintiff  in  support  of  the  former 
contention.  On  the  other  hand,  the  view 
expressed  in  Hawkins  on  WiUa  is  opposed 
to  that  put  forward  in  Theobald  on  WHk^ 
and  the  later  cases  seem  to  shew  that 
there  is  no  reason  for  the  rule  that  a 
devise  to  one  of  several  co-heiresses  after 
the  death  of  A  gives  A  a  life  estate  hy 
implication;  and  in  Springfidd^  In  re ; 
Chamherlin  v.  Springfield  [i894],^  Keke- 
wich,  J.,  in  the  case  of  a  hequest  to  some 
of  the  testator's  next-of-kin  after  the 
death  of  his  widow  refused  to  give  the 
widow  a  life  estate  by  implication.  Con- 
stable  V.  Bull  [lSi9y  followed  in  Bibbens 
V.  PoUer  [1879],«  indicates  that  the  words 
"  what  is  left "  are  not  enough  to  shew 
that  the  widow  takes  an  absolute  interest 
in  the  residuary  estate. 

J,  F.  W.  Galbraith,  for  the  defendant 
Emma  Bennett. — With  regard  to  per- 
sonalty, in  Woodhouse  v.  Spurgeon  [1883]/ 
and  in  Springfield^  In  re,*  where  the 
reasoning  of  Cotton,  L.J.,  in  Ralph  v. 
Carrick  ^  was  applied,  it  was  held  that  a 
bequest  after  the  death  of  A  to  some  of 
the  persons  who  were  the  testator's  next- 
of-kin  did  not  give  A  a  life  estate  by 
implication.  The  same  reasoning  applies 
to  a  case  of  realty,  where  some  only  of 
several  co-heiresses  are  named.  In 
Jarman  on  WHls  (5th  ed.),  p.  500,  the 
application  of  the  doctrine  to  the  case  of 
a  devise  to  one  of  several  co-heiresses  is 
criticised,  and  Button  v.  Simpson^  and 
W^is  V.  LuoaSj^  as  authorities  for  such 
application,  are  adversely  commented  on. 

Chubb,  in  reply.— There  is  as  much 
indication  of  intention  in  this  will  as 
there  was  in  Blaekwell  v.  Bull  [1836],® 
where  the  wife  took  a  life  estate  by  impli- 
cation in  both  realty  and  personalty. 

The  defendant  Artley  did  not  appear. 
Cur,  adv,  vuU. 

Jan,  17.— Fakwell,  J.,  after  stating 
the  facts  and  reading  the  will  above  set 
out,  continued :  I  am  unable  to  find  any 
express  words  of  gift  to  the  widow  of  any 

(4)  64  L.  J.  Ch.  201 ;  [1894]  3  Ch.  603. 
(6)  18  L.  J.  Ch.  302 ;  3  De  G.  &  Sm.  411. 

(6)  10  Ch.  D.  733. 

(7)  62  L.  J.  Ch,  826;  49  L.  T.  97. 

(8)  6  L.  J.  Ch.  261 ;  1  Keen,  176. 


part  of  the  real  estate.  The  words  '^  what 
is  left"  appear  to  me  to  mean  the  net 
residue  after  payment  of  debts  and  costs  . 
of  realisation,  and  I  cannot  extract  from 
them  any  gift  of  a  life  or  other  interest  to 
the  widow.  If  I  were  at  liberty  to  guess, 
I  might  suppose  that  he  meant  to  give 
the  widow  power  to  apply  the  corpus  to 
such  an  extent  as  she  required  for  her 
own  benefit ;  but  he  has  not  said  so,  and 
I  cannot  supply  the  necessary  words. 
The  will  therefore  raises  the  neat  point 
whether  a  gift  of  real  estate  after  the 
death  of  A  to  persons  who  are  some,  but 
not  all,  of  the  co-heiresses  of  the  testator 
amounts  to  a  gift  of  a  life  estate  to  A  by 
necessary  implication. 

It  has  been  settled  since  the  case  in  the 
Year-Booh  13  Hen.  7.  pi.  17  (I  cite  it 
from  HarUm  v.  HorUni  [i604]  »),  that  •*  a 
devise  to  his  heir  of  his  land  after  the 
death  of  his  wife,  is  a  good  devise  by 
implication  to  the  wife ;  for  it  appears  he 
intended  his  heir  should  not  have  it  until 
the  death  of  his  wife;  and  none  other 
can  have  it  besides  the  wife ;  and  there- 
fore it  is  a  good  devise  to  the  wife  by 
implication."  It  is  equally  well  settled 
that  a  devise  to  a  person  other  than  the 
heir  after  the  death  of  A  gives  no  estate 
to  A,  because  the  land  can  descend  to  the 
heir  in  the  meantime,  and  the  testator 
has  expressed  no  intention  that  it  should 
not ;  and  the  heir  is  not  to  be  disinherited 
without  necessary  implication.  It  is  also 
well  settled  that  a  life  estate  will  not  be 
implied  from  a  gift  on  the  death  of  A  to 
the  testator's  heir  together  with  another 
or  others — Ralph  v.  Carrick?  The  mean- 
ing of  necessary  implication  is  well  stated 
in  Chief  Justice  Yaughan's  judgment  in 
Gardner  v.  Sheldon  [16721  >® :  "  In  a  will 
estates  are  often  given  by  implication. 
But  I  shall  take  this  difference  concerning 
estates  that  pass  by  implication,  though  it 
be  by  will,  iji  estate  given  by  implication 
of  a  will,  if  it  be  to  the  disinheriting  of  the 
heir-at-law,  is  not  good,  if  such  implication 
be  only  constructive  and  possible,  but  not 
a  necessary  implication.  I  mean  by  a 
possible  implication,  when  it  may  be 
intended  that  the  testator  did  purpose, 
and  had  an  intention  to  devise  his  land 


(9)  Cro.  Jaa  76. 
(10)  Yangh.  269,  262. 
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to  A.  Birt  it  may  also  be  as  reasonably 
intended,  that  he  had  no  such  purpose  or 
intention  to  devise  it  to  A.  Bat  I  call 
that  a  devise  by  necessary  implication  to 
A.,  when  A.  must  have  the  thing  devised 
or  none  else  can  have  it.  And  therefore 
if  the  implication  be  only  possible,  and 
not  necessary,  the  testator's  intent  ought 
not  to  be  construed  to  disinherit  the  heir, 
in  thwarting  the  dispose  which  the  law 
niakes  of  the  land,  leaving  it  to  descend, 
where  the  intention  of  the  testator  is  not 
apparently,  and  not  ambiguously  to  the 
cantnuy." 

It  has  been  pointed  out  in  Jarman  on 
WUU  {6th  ed.  vol.  i.  p.  500)  that  "  there 
seems  to  be  not  the  same  absurdity  in 
supposing  a  testator  to  give  to  one  of  his 
oo-heiresses  after  the  death  of  another 
person,  intending  it  to  descend  to  aU  in 
the  meantime,  as  where  the  devisee  is  the 
same  and  the  only  individual  upon  whom 
the  intermediate  interest  would  have 
descended.''  But  it  is  said  that  there  is 
authority  to  the  contrary,  and  UuUon  v. 
Simpson  ^  is  cited  in  Tlieobald  on  Willi  as 
an  authority  for  the  proposition  that  a 
devise  to  one  of  several  co-heiresses  after 
the  death  of  A  gives  A  a  life  interest. 
The  fourth  resolution  is  as  follows  (at 
p.  723)  :  *<  That  a  devise  to  Bridget  after 
the  death  of  his  wife,  although  Bridget 
was  but  one  of  the  two  co-heirs,  would 
give  an  estate  for  life  to  the  wife  by 
implication :  but  thcU  would  not  concern 
this  case ;  for  the  words  in  the  will  after 
the  death  of  the  wife,  related  only  to  her 
jointure-lands  devised  to  Bridget."  The 
case  in  Vernon  is  also  reported  in  Fr.  Ch. 
p.  439,  and  in  GUb.  p.  115,  and  it  is 
plain  from  these  reports  that  no  such 
point  was  in  fact  decided.  The  reports 
are  identical,  and  are  as  follows :  '*  As  to 
the  first  point,  the  Court  seemed  pretty 
clear  that  the  wife  took  no  estate  for  Ufe 
by  implication,  because  the  implication 
which  shall  disinherit  an  heir  at  law  must 
be  necessary ;  and  here  was  no  necessary 
implication,  though  the  daughters  were 
heirs,  because  it  may  be  intended  to 
extend  only  to  those  lands  which  were 
before  expressly  devised  to  the  wile  for 
life,  that  they  should  not  have  them  till 
after  her  death ;  but  for  the  others,  they 
should  goto  them  immediately,  and  there- 
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fore  the  will  shall  be  taken  distributively, 
according  to  the  case  of  Cook  v.  Gerrard 
[1669].^^  And  subsequently  it  is  said  in 
jPr.  Ch.  p.  452,  and  in  GUb.  p.  120: 
'^As  to  the  other  points,  he  was  of 
opinion,  that  the  wife  took  no  estate  for 
life  by  implication,  for  he  had,  in  the 
foregoing  part  of  his  will,  devised  several 
lands  to  her  for  life,  for  her  jointure,  and 
in  full  of  all  claims  and  demands  whi^t- 
soever,  both  in  law  and  equity ;  and  when 
he  after  devises,  after  the  death  of  his 
wife,  all  his  lands,  tenements,  rents, 
reversions,  profits,  and  hereditaments 
whatsoever  (not  before  disposed  of)  to  his 
daughter,  6lc,  this  shall  be  taken  dis- 
tributively, that  is  to  say,  all  the  lands 
which  he  had  before  given  his  wife,  to  go 
to  his  daughter  after  her  deaths  and  all 
other  his  lands,  not  before  devised,  to  his 
daughter  immediately ;  and  to  make  any 
other  construction  on  these  general  words 
would  be  absurd,  when  he  had  before,  in 
such  full  and  express  words,  provided  for 
his  wife  besides ;  that  in  no  case  an  heir- 
at-law  is  to  be  disinherited  by  implication, 
unless  it  be  necessary,  which  in  this  case 
it  is  not.''  This  has  already  been  pointed 
out  by  Sir  William  Grant  in  Dyer  v. 
Dyer  [l816],i*  by  Mr.  Justice  Bayly  in 
Rex  V.  RingeUad  (Inhabitants)  [iS29U^ 
and  by  Lord  Esher  in  Ralph  v.  Carrick? 
It  must  be  remembered  that  Mr.  Yernon, 
who  was  a  most  learned  lawyer,  did  not 
publish  his  own  reports,  and  is  believed 
to  have  made  the  notes  which  were  pub- 
lished after  his  death  as  memoranda 
merely  for  his  own  use.  The  fourth 
resolution,  regarded  as  a  mere  note, 
might  well  be  read  as  meaning  that,  even 
if  the  devise  would  give  an  estate  by 
implication,  that  would  not  concern  the 
case.  I  am  therefore  of  opinion  tha1> 
Hxitton  v.  Simpson  ^  is  not  a  decision,  and 
I  do  not  think  that  it  can  fedrly  be  said  to 
be  even  a  dtetum,  on  the  point.  Then  it 
is  said  that  Lord  Chancellor  Parker  ex- 
pressed an  opinion  in  favo.ur  of  implying 
a  life  interest  in  Willis  v.  Lucm,*  1 
have  compared  Mr.  Feere  Williams's  re- 
port of  this  case  with  that  in  10  Mod.  416, 

(11)  1  Saund.  181 ;  1  Lev.  212, 

(12)  19  Ves.  612;  1  Mer.  414. 

(13)  7  L.  J.  (0.8  )  M.C.  103  ;  9  B.  &  C.  218, 
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and  I  think  that  it  is  plain  that  the 
statement  at  p.  475  of  1  P.  Wma.  is  the 
argument  of  counsel,  and  not  the  opinion 
of  the  Lord  Chancellor,  and  I  read  Mr. 
Peere  Williams  as  stating  that  the  Lord 
Chancellor  said  nothing  as  to  this.  I 
have  considered  the  ailment  urged  for 
the  wife  in  that  case.  It  was  founded  on 
the  proposition  of  law  stated  hy  Littleton 
{Co,  Liu.  163a)  that  daughters  inheriting 
*'  he  hut  one  heir  to  their  ancestor/'  in 
accordance  with  which  it  was  held  in 
Reading  v.  Roystan  [1702]  ^*  that  where  a 
man  devised  his  land  to  the  son  of  one  of 
his  two  daughters  and  co-heiresses  the 
son  took  the  entirety  as  devisee,  and 
could  not  take  one  moiety  hy  his  superior 
title  of  co-heir.  The  decision  is  thus 
stated :  '*  Where  a  devise  to  an  heir 
gives  the  same  estate  which  would 
descend,  the  devise  is  unnecessary,  and 
nihU  operatur;  it  has  no  effect,  and 
therefore  it  is  void  :  But  here  is  not  a 
devise  to  an  heir;  hoth  co-parceners 
make  the  heir,  and  the  one  is  not  an  heir 
without  the  other;  and  supposing  the 
devise  void  as  to  one  moiety,  the  other 
moiety  must  descend  to  both:  But  the 
grandson  must  take  by  the  devise  in  this 
case,  because  nothing  can  descend  to  him 
tU  uni  oohcBredi"  But '^  Though  parceners 
before  partition  have  one  entire  free- 
hold in  respect  of  any  stranger  s  prcBcipe^ 
yet  to  many  purposes  among  them- 
selves they  have  in  judgment  of  law 
several  freeholds;  for  each  parcener, 
where  there  are  two  of  them,  has  really 
but  a  title  to  a  moiety  of  the  land, 
and  is  not,  as  in  case  of  joint  tenancy, 
seised  per  my  etper  totU :  the  same  law  holds 
where  there  are  more  parceners,  for  in  such 
case  each  has  but  a  title,  in  judgment  of 
law,  to  her  proportion ;  therefore  parceners 
may  enfeoff  each  other  of  their  share,  as 
well  as  convey  it  to  strangers" — Bac. 
Abr.  "Co-parceners,"  B).  (See  Year-Book 
2  Ed.  2.  103a,  Anon.  Selden  Society, 
vol.  xix.  p.  5,  and  Co.  LiU.  164a.) 
Although  the  legal  estate  may  descend  on 
the  co-heiresses  as  one  heir,  their  bene- 
ficial interests,  both  legal  and  equitable, 
are  several,  and  there  is  no  more  incon- 
sistency or  absurdity  in  the  devise  to 
sQme  of  them  after  the  death  of  A  than 
(14)  1  Salk.  242.  .    m 


in  a  devise  to  the  heir-at-law  and  another 
after  such  death.  I  cannot  persuade 
myself  that  it  is  necessary,  in '  order  to 
answer  the  intention  of  the  testator  and 
to  avoid  ah  obvious  absurdity  in  his  will, 
to  hold  that  he  has  given  a  life  interest 
by  implication.  I  should  be  disregarding 
the  lucid  and  conclusive  reasoning  of 
Lord  Justice  Cotton  in  Ralph  v.  Carnck  * 
if  I  were  so  to  hold.  He  says :  "  That^ 
being  so,  does  this  case  come  within  the 
principle  of  the  rule  applicable  to  a  gift 
to  the  heir-at-law  after  the  death  of  A., 
or  within  the  principle  of  the  rule  applic- 
able to  a  gift  to  a  stranger  after  the  death 
of  A.  ?  In  my  opinion  it  comes  within 
the  latter,  because,  although  the  heir-at- 
law  is  one  of  the  persons  to  whom  the 
gift  is  made,  it  is  not  neoessaty  to  give  to 
anybody  else  in  order  to  postpone  the 
interest  he  is  to  take  under  the  will,  as 
he  does  not  under  the  gift  take  that 
which,  independently  of  gift,  would  come 
to  him.  Independently  of  gift  he  takes 
the  whole  real  estate,  but  under  that  gift 
he  takes  only  a  share  in  it.  So  that, 
both  as  regards  the  interest  given  to  the 
stranger  and  as  regards  the  modification 
of  the  interest  which  the  heir-at-law 
takes,  it  cannot  be  said  that  the  gift  after 
the  death  of  A.  is  inoperative,  unless  you 
treat  it  as  a  postponement  of  the  gift  and 
give  a  life  interest  to  A." 

I  have  already  pointed  out  that  there 
is  no  express  decision  on  the  point.  Nor 
can  it  be  said  that  there  is  any  con- 
sensus of  professional  opinion  among  text- 
writers  in  favour  of  implying  a  life  estate. 
The  statement  in  Jarman,  which  has  been 
repeated  by  all  his  editors,  is  found  at  least 
as  early  as  1 827  in  the  3rd  edition  of  Powell 
on  Devisee,  voL  2,  p.  200.  Mr.  Yaughan 
Hawkins  in  1863  expresses  the  opinion 
that  in  such  a  case  a  life  estate  cannot  be 
implied,  and  refers  to  a  diohtm  of  Lord 
Romilly  to  that  effect  in  Bamet  v. 
Bamet  [i86l].^^  I  have  come  to  this 
conclusion  with  some  regret,  but,  as  Sir 
William  Grant  said  more  than  a  century 
ago,  in  a  somewhat  similar  case  of  Upion 
V.  Ferrers  {Lord)  [i80l],>«  «*  a  Judge  in 
Equity  is  not  more  at  liberty  to  raise 
inferences  than  a  Court  of  Law.    He  must 


(15)  29Beav.  239. 
(16;  6  Ves.  801,  805. 
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not  say  what  he  supposes  the  testator 
meanty  but  what  the  testator  has  said  .  .  ./' 
Dotwitiistanding  that  ''A  private  man 
would  say  undoubtedly,  that  he  must  have 
intended,  his  wife  should  take  for  her  life/' 
As  to  the  personalty  other  than  the 
furniture,  the  case  is  unarguable  on  the 
authorities.  I  must  therefore  declare 
that  the  testator  died  intestate  during 
the  life  of  his  widow  as  to  such  personalty, 
and  all  his  real  estate. 


Solicitors— W.  W.  Yoang,  Son  k  Ward ; 
G.  A.  Double. 

IRejforted  by  R,J,  A.  Morrison f  Esq., 
Barritter-at'Law, 


BUCKLBT,  J. 

1905 
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Mason  v.  Motor 
Traction  Co. 


Company — Power  to  SM  for  Shares — 
ReeonslTuctlon  —  Sah  for  Partly  Paid 
Shares — Unstamped  Document, 

Under  a  clause  in  a  memorandum  of 
assoeiaiion  staging  one  of  the  objects  of  the 
company  to  be  ^^  to  sell  ^  undertaking  of 
the  company  ,  ,  .  for  a  consideration  con- 
sisting in  whole  or  in  part  of  ,  ,  ,  shares 
,  .  .  of  any  other  company  .  .  .  ," — 
Held,  that  the  company  could  sell  for 
partly  paid  shares. 

City  and  County  Investment  Co.,  In  re 
(49  L.  J.  Ch.  195;  13  Ch.  D.  475), 
applied. 

A  sale  as  above  was  part  of  a  scheme  of 
reconsiruction  under  which  it  was  proposed 
to  distrUnUe  the  partly  paid  Shares  among 
the  (JuUy  paid)  shareholders  of  the  selling 
company.  Qusere,  whether  the  distribution 
would  be  uUra  ffires. 

An  €tgre&meni  in  writing  for  a  sale  as 
above  was  entered  into  between  a  company 
and  a  trustee  for  a  new  company,  but  was 
not  stamped.  On  an  application  to  re- 
strain the  agreement  being  carried  out,  the 
Court  looked  at  a  copy  of  the  document,  not 
as  an  agreement,  but  as  a  document  evi- 
dencing the  terms  upon  which  the  company 
proposed  to  sell  if  not  restrained  Jirom  so 
doing. 

Vol.  74.— Chang. 


The  above  company  was  incorporated 
in  1898  under  the  name  of  the  London 
Steam  Omnibus  Co.,  Lim.,  but  in  1899 
changed  its  name  to  the  present  one. 

Its  nominal  capital  was  420,000/., 
divided  into  42,000  shares  of  10/.  each, 
and  at  the  date  of  this  action  the  total 
number  of  shares  held  by  shareholders 
was  12,743. 

The  objects  for  which  the  company  was 
established  were  stated  in  the  memoran- 
dum of  association  (clause  3)  to  be,  inter 
alia,  (xiv.)  to  accept  payment  for  any  pro- 
perty or  rights  sold  by  the  company, 
either  in  cash  or  in  shares  or  partly  in 
one  and  partly  in  the  other ;  (zv.)  to  pro- 
mote companies  to  aoquii-e  any  property 
in  which  the  company  should  be  in- 
terested, and  to  acquire  and  dispose  of 
the  shares  of  such  companies ;  (zzii.)  to 
subscribe  for,  take,  acquire,  and  hold,  sell, 
exchange,  and  deal  in  shares  of  any  com- 
pany; (zxiv.)  *Ho  sell  the  undertaking 
of  the  company  or  any  part  thereof,  for 
such  consideration  as  the  company  may 
think  fit,  and  in  particular  for  a  con- 
sideration consisting  in  whole  or  in  part 
of  cash,  or  shares  or  debentures  of  any 
other  company  or  companies  having 
objects  whether  similar  or  not  to  those  of 
this  company '' ;  (zzv.)  to  distribute  any 
of  the  property  of  the  company  among 
the  members  in  specie,  but  so  that  no  dis- 
tribution amounting  to  a  reduction  of 
capital  should  be  miade  except  vdth  the 
sanction  (if  any)  for  the  time  being  re- 
quired by  law. 

The  articles  of  association  (clause  82) 
gave  the  directors  in  their  absolute  dis- 
cretion, on  behalf  and  in  the  name  of  the 
company  or  otherwise,  power  {inter  alia) 
(xiv.)  '^  to  sell  or  dispose  of  the  under- 
taking of  the  company,  or  any  part 
thereof,  for  such  consideration  aa  the 
directors  may  think  fit,  and,  in  particu- 
lar, for  shares,  debentures,  or  securities 
of  any  other  company  or  companies." 
Article  132  empowered  the  liquidator  on 
any  winding-up,  with  the  sanction  of 
an  extraordinary  resolution,  to  "divide 
among  the  oontributories  in  specie  the 
whole  or  any  part  of  the  assets  of 
the  company."  Article  133  provided  as 
follows:  "Any  such  liquidator  may 
(irrespective  of  the  power  conferred  upon 
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him  by  the  Companies  Acts,  and  as  an 
additional  power),  with  the  consent  of  a 
special  resolution,  sell  the  undertaking  of 
the  company,  or  the  whole  or  any  part  of 
its  assets,  for  shares,  fully  or  partly  paid 
up  .  .  .  in  any  other  company  .  .  . 
and  may  by  the  contract  of  sale  agree  for 
the  allotment  to  the  members  direct  of 
the  proceeds  of  sale  in  proportion  to  their 
respective  interests  in  the  company  .  .  . 
and  may  further  by  the  contract  limit  a 
time  at  the  expiration  of  which  shares 
•  .  .  not  accepted  or  required  to  be  sold, 
shall  be  deemed  to  have  been  refused,  and 
be  at  the  disposal  of  the  liquidator  or  the 
purchasing  company."  Article  134  was, 
so  far  as  material,  as  follows:  "Upon 
any  sale  under  the  last  preceding  article 
...  no  member  shall  be  entitled  to 
require  the  liquidator  either  to  abstain 
from  carrying  into  effect  the  sale  or  reso- 
lution authorizing  the  same,  or  to  pur- 
chase such  member's  interest  in  this  com- 
pany ;  but  in  case  any  member  shall  be 
unwUling  to  accept  the  shares  ...  to 
which  under  such  sale  he  would  be  en- 
titled, he  may  within  14  days  of  the 
passing  of  the  resolution  authorizing  the 
sale,  by  notice  in  writing  to  the  liquidator, 
require  him  to  sell  such  shares  .  .  .  and 
thereupon  the  same  shall  be  sold  in  such 
manner  as  the  liquidator  may  think  fit, 
and  the  net  proceeds  shall  be  paid  over  to 
the  member  requiring  such  sale." 

By  an  agreement  of  December  9, 1904, 
between  the  companyand  its  secretary,  Mr. 
Hackney,  as  trustee  for  an  intended  new 
company,  after  reciting  that  a  new  company 
was  about  to  be  incorporated  with  a  capital 
of  65,000^.  divided  into  130,000  shares  of 
10a.  each,  and  that  one  of  the  objects  of 
the  new  company  was  to  enter  into  an 
agreement  "adopting  these  presents," it 
was  agreed  that  the  whole  of  the  property 
and  undertaking  of  the  Motor  Company 
should  be  sold  to  the  new  company,  which 
should  take  over  all  debts  and  liabilities. 
It  was  provided  :  "  (3)  The  consideration 
for  the  said  sale  shall  be  the  allotment  to 
the  Motor  Company  or  its  nominees  of 
127,480  shares  in  the  capital  of  the  in- 
tended company  with  78.  6(2.  credited  as 
paid  thereon."  "  (6)  Nothing  in  this  agree- 
ment contained  shall  require  the  Motor 
Company  or  any  liquidator  thereof  to  be 


registered  in  respect  of  any  of  the  shares 
agreed  to  be  allotted  under  clause  3  hereol" 
"  (10)  If  the  Motor  Company  shall  within 
12  calendar  months  after  the  completion  of 
the  said  sale  pass  a  resolution  for  the  volun- 
tary winding-up  of  its  affairs,  the  whole  of 
the  costs  and  expenses  of  and  incidentcd  to 
such  liquidation  shall  be  borne  and  paid 
by  the  intended  company."  "(11)  This, 
agreement  is  conditional  on  the  same 
being  ratified  by  resolution  of  a  general 
meeting  of  the  Motor  Company,  and  if 
the  same  is  not  so  ratified  within  21  days 
from  the  date  hereof  either  of  the  parties 
hereto  may  by  notice  in  writing  rescind 
the  same." 

On  December  10,  1904,  notices  were 
sent  to  the  shareholders  of  a  meeting  to 
be  held  on  December  19  to  consider  the 
conditional  agreement  of  December  9 
'*  effecting  the  sale  of  the  undertaking  of 
the  company  and  all  its  property  and 
assets  upon  the  terms  therein  mentioned," 
and,  if  thought  fit,  to  pass  a  resolution 
approving  the  agreement,  and  authorising 
the  directors  "to  carry  the  same  into 
effect,  with  such,  if  any,  modifications  as 
they  may  think  fit." 

Each  notice  was  accompanied  by  a  cir- 
cular, a  form  of  proxy,  and  a  document 
headed  "Scheme  of  Eeconstruction,"  in 
which  the  proposed  scheme  was  set  out 
as  follows :  "1.  A  new  company  to  be 
formed  with  the  same  name  as  the  existing 
company,  or  some  other  suitable  name, 
with  a  capital  of  65,000Z.  divided  into 
130,000  shares  of  lOs.  each.  2.  The 
existing  company  in  exercise  of  the  power 
contained  in  its  memorandum  of  associa- 
tion to  sell  its  undertaking  and  property 
to  the  new  company  for  the  consideration 
of  127,430  shares,  each  with  Ts.  6c/. 
credited  as  paid,  in  the  capital  of  the  new 
company,  to  be  allotted  to  the  company, 
or  its  nominees,  and  on  the  footing  that 
the  new  company  shall  undertake  all  the 
debts  and  the  liabilities  of  the  existing 
company,  and  pay  all  the  costs  of  liqui- 
dation and  of  carrying  the  scheme  into 
effect.  The  liability  of  28.  M,  on  the  said 
shares  to  be  payable  3d.  on  claim  being 
made  therefor,  3d.  on  allotment,  and  the 
balance  as  required  by  calls,  notexceeding 
6c2.,  and  of  which  not  less  than  two  calendar 
months'  notice  must  be  given.    3.  Every 
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member  of  the  existing  company  to  be. 
entitled  to  claim,  within  the  time  to  be 
limited  for  that  purpose,  ten  of  the  above- 
mentioned  shares  of  the  new  company, 
each  with  7«.  60^.  credited  as  paid  up 
thereon,  in  respect  of  every  10^.  share 
held  by  him  in  the  existing  company. 
4.  The  existing  company  to  go  into  volun- 
tary liquidation  and  the  distribution  of 
the  said  127,430  shares  in  the  new  com- 
pany to  be  made  by  the  liquidator,  who 
shall  be  at  liberty  to  deal  with  and  dispose 
of  such  of  the  said  shares  as  may  not  be 
claimed  or  applied  for  by  shareholders  in 
the  existing  company,  in  the  manner  and 
within  the  time  fixed  for  making  such 
claim  or  appUcation." 

The  meeting  called  for  December  19 
was  adjourned  to  January  4,  1905,  when 
the  resolution  approving  the  agreement 
and  authorising  the  directors  to  carry  it 
into  effect  was  duly  passed. 

On  January  1 1,  1905,  the  plaintiff,  who 
held  150  fully  paid  shares  of  lOl.  each 
in  the  company,  commenced  this  action, 
claiming — first,  a  declaration  that  the 
scheme  of  arrangement  or  reconstruction 
by  means  of  a  sale  of  the  company*s 
property  to  a  trustee  for  a  new  company, 
and  the  consequential  distribution  among 
the  shareholders  of  the  proceeds  of  sale, 
was  invalid  and  iiUra  vires  the  company  ; 
and  secondly,  an  ii^unction  to  restrain 
the  company  irom  carrying  out  the 
scheme,  and  in  particular  from  carrying 
into  effect  the  agreement  of  December  9, 
1904. 

He  now  moved,  on  notice,  for  an  interim 
injunction  to  restiuin  the  company,  its 
directors,  servants,  and  agents,  from 
carrying  into  effect  the  agreement  of 
December  9,  1904,  or  from  otherwise 
carrying  into  effect  the  scheme  of  arrange- 
nient  or  reconstruction  intended  to  be 
carried  out  by  means  of  it. 

On  the  hearing  of  the  motion  the 
Coart  pointed  out  that  the  agreement  of 
December  9,  1904,  was  not  stamped.  It 
was  stated  that  the  amount  of  the  stamp 
duty  was  being  adjudicated.  The  plaintiff 
declined  to  pay  the  duty,  and  the  defen- 
dants declined  to  give  any  undertaking 
to  pay  except  in  the  event  of  the  agree- 
ment being  held  to  be  valid.  Ultimately, 
upon  the  ground  stated  in  the  judgment,, 


the  Oourt  felt  itself  justified  in  looking  at 
a  copy  of  the  agreement. 

BuokmaaUr^  X.(7.,  and  Whinneyy  for 
the  plaintiff. — ^This  is  a  scheme  for  re- 
construction of  the  old  company  by  a  new 
company  taking  over  its  assets  in  con- 
sideration of  shares  which  are  not  fully 
paid  up.  That  is  not  within  the  memo- 
randum of  association.  And  it  is  pro- 
posed not  only  to  sell  the  undertaking 
and  property  of  the  old  company  to  the 
new  for  partly  paid  shares,  but  to  do  a 
good  deal  more — to  go  on  and  distribute 
the  purchase  consideration,  the  partly 
paid  shares,  among  the  shareholders  of 
the  selling  company.  A  shareholder  can- 
not be  compelled  to  take  in  lieu  of  his 
share  anything  which  has  a  liability  upon 
it.  If  the  company's  view  is  right,  a 
shareholder  may  be  compelled  to  take  a 
thing  which  is  utterly  worthless  or  incur 
a  liability  which  he  cannot  afford.  Hanig 
V.  BlaokeU^B  Mines,  Lim.  [idOlV  is  the 
only  case  where  it  has  been  held  that  a 
sale  can  be  made  under  the  memorandum 
for  shares  not  fully  paid.    . 

[They  cited  Cotton  v.  Imperial  and 
Foreign  Investment  and  Agency  Corpora- 
tion [1892],^  Doughty  y.  LomagundaReefs, 
Lim,  [1902],^  and  Manners  v.  St.  Dwoid's 
Gold  and  Copper  Mines,  Lim.  [l904].*] 

[Buckley,  J. — The  question  divides 
itself  into  two — first,  whether  a  sale  can 
be  made  for  shares  not  fully  paid ;  and 
secondly,  if  it  can,  what  can  b(B  done  with 
the  shares.  It  may  be  that  an  individual 
shareholder,  as  opposed  to  the  corpora- 
tion, cannot  be  put  under  a  liability. 
But  I  do  not  see  why  under  a  memorandum 
like  the  present  a  sale  cannot  be  made 
for  shares  not  fully  paid.] 

Astbury,  K.C.,  and  H.  E,  Wright,  for 
the  company. — Clauses  3  and  4  of  the 
'*  Scheme  of  Eeconstruction,"  which  deal 
with  the  disposition  of  the  purchase  con- 
sideration, are  not  yet  part  of  the  scheme ; 
the  agreement  deals  only  with  clauses  1 
and  2 — ^namely,  the  sale — and  the  com- 
pany is  willing  to  undertake  not  to  carry 
them  out  without  a  further  resolution 

(1)  45  Sol.  J.  770. 

(2)  61  L.  J.  Ch.  684 ;  [1892]  3  Ch.  464. 

(3)  71  L.  J.Ch.  888;  [1902]  2  Ch.  837. 

(4)  73  L.  J.Ch.  764 ;  [1904]  2 Ch.  693. 
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being  passed.     The  only  question  at  pre- 
sent is  whether  a  sale  for  partly  paid 
shares  is  valid.    It  is  quite  clear  that 
it  is. 

{They  cited  City  and  County  Invest- 
ment Co,,  In  re  [lS79],*  and  Poklethu>aite 
V.  Port  Philip  and  Colonial  Gold-Mining 
Co,  [1889].®] 

Distumal^  for  Mr.  Hackney. 

Cur.  adv,  vuU^ 

Feb,  2. — Buckley,  J. — ^The  scheme  of 
reconstruction  dated  December  10,  1904, 
contains  four  paragraphs.  The  first  two 
deal  with  the  formation  of  a  new  company 
and  a  sale  by  this  company  of  its  under- 
taking to  that  company  for  partly  paid 
shares.  The  last  two  paragraphs  deal 
with  the  manner  in  which  the  shares 
which  form  the  purchase  consideration 
are  to  be  dealt  with.  The  plaintiff  has 
argued  this  motion  as  if  the  distribution 
of  the  purchase  consideration  under  the 
last  two  paragraphs  of  the  scheme  had 
been  resolved  upon  and  was  a  matter  for 
present  consideration.  In  my  opinion, 
that  is  not  the  case.  The  company  have 
passed  a  resolution  approving  a  certain 
conditional  agreement  dated  December  9, 
1904,  and  authorising  the  directors  to 
carry  it  into  effect.  I  am  precluded  from 
looking  at  that  document  as  an  agree- 
ment, for  it  is  not  stamped.  It  has,  I 
am  told,  been  carried  in  for  adjudication. 
It  would  be  unfortunate  if  I  were  com- 
pelled to  require  it  to  be  stamped  for  the 
purposes  of  an  argument  which,  if  suc- 
cessful, would  preclude  it  from  ever  being 
carried  into  effect.  I  am  not,  I  think, 
driven  to  that  course.  I  can  look  at  a 
copy  of  the  document,  not  as  an  agree- 
ment, but  as  a  document  evidencing  the 
terms  upon  which  the  company  by  the 
resolution  which  has  been  passed  propose 
to  sell  if  they  are  not  upon  the  present 
motion  restrained  from  selling.  Upon 
looking  at  it,  I  find  that  it  contains 
nothing  addressed  to  the  last  two  para- 
graphs of  the  scheme.  The  company 
have  simply  resolved  to  sell  for  a  certain 
number  of  partly  paid  shares.  The  whole 
question  before  me  is  whether  a  proposal 
so  to  sell  is  ultra  viree.    Looking  at  the 

(5)  49  L.  J.  Ch.  196  ;  13  Ch.  D.  476. 

(6)  69  L.  J.  Oh.  201 ;  48  Ch.  D.  462. 


contemporaneous  circular  of  December  10, 
I  agree  that  the  company  no  doubt  intend, 
if  they  legally  can  do  so,  to  deal  with  the 
127,430  shares  which  will  form  the  pur- 
chase consideration  by  distributing  them 
amongst  the  holders  of  the  12,743  shares 
in  their  own  company.  But  the  question 
whether  they  can  legally  so  distribute 
them  as  suggested  in  the  last  two  para- 
graphs of  the  scheme  will  not  arise  until 
the  necessary  steps  are  taken  for  autho- 
rising such  a  distribution.  The  defendants 
are  prepared  to  undertake  not  to  carry 
out  paragraphs  3  and  4  of  the  scheme 
without  a  further  resolution  of  the  com- 
pany. Upon  that  undertaking  being 
given,  it  is  plain  that  the  question  does 
not  arise  at  present.  Counsel  for  the 
plaintiff  had  the  courage  to  argue  that  I 
ought  to  restrain  the  company  from  hold- 
ing a  meeting  to  consider  such  a  method 
of  distribution.  I  cannot  do  that.  The 
company  may  meet  and  discuss  anything 
they  like.  When  they  have  arrived  at 
a  conclusion  there  will  arise  for  the  first 
time  for  decision  the  question  whether 
such  a  resolution  as  they  pass  can  legally 
be  carried  into  effect. 

From  the  foregoing  it  results  that  the 
only  question  I  have  to  determine  upon 
this  motion  is  whether  under  clause  3 
(xxiv.)  of  the  memorandum  of  association 
this  company  can  sell  for  partly  paid 
shares.  There  is  nothing,  in  my  judg- 
ment, in  the  context  or  in  the  memo- 
randum and  articles  of  association  aa 
a  whole,  so  to  qualify  the  meaning  of 
the  word  ^'shares,"  as  there  used,  as  to 
confine  it  to  a  particular  class  of  shares — 
namely,  shares  fully  paid.  Upon  the  same 
word  in  section  161  of  the  Companies 
Act,  1862,  it  was  decided,  in  Ci^  and 
County  Inve^merU  Co,^  In  re,^  and  sub- 
sequent cases,  that  a  sale  may  be  made 
for  partly  paid  shares.  I  think  the  same 
is  true  of  this  memorandum  of  association. 
There  is  no  reason  in  the  nature  of  things 
why  a  company  whose  objects  include 
subscribing  for,  taking,  and  holding  shares 
should,  under  an  authority  to  sell  for 
shares,  be  precluded  from  taking  shares 
partly  paid.  If  the  shareholders,  as  dis- 
tinguished from  the  corporation,  were  to 
be  compelled  to  become  the  holders  of  tho 
shares,  and  thus  come  under  liability,  a 
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totally  different  question  would  arise. 
The  result  of  the  present  transaction  is 
simply  that  the  partly  paid  shares  which 
form  the  purchase  consideration  become 
assets  of  the  selling  company,  and  as  such 
must  be  dealt  with  as  such  assets  can 
legally  be  dealt  with  by  the  corporation. 
In  my  judgment,  this  sale  for  partly  paid 
shares  is  not,  upon  that  ground,  open  to 
question. 

The  defendants,  therefore,  giving  the 
undertaking  above  stated,  there  will  be 
no  order  upon  the  motion  except  that  the 
costs  be  costs  in  the  action. 


SolicitoTB — J.  A.  Bartrum,  for  plaintiff ; 
W.  J.  Hunter,  for  defendants. 

^Reported  hy  Arthur  Lawrence,  ICeq,, 
JBarrUter'at'  Lam, 


^^^im'  ^'\  ^^\t^  {deceased).  In  re; 
Feb.  4.      ) 


Harrison  v,  Isaac. 


Will  —  Construction  —  Hesidue  —  PeoA- 
niary  Ltgaciea — Gift  of  *^  remainder  of 
nvy  property^* — Reexduovry  Legale  Ap- 
poifUed — JDeatiruUion  of  Lapsed  Pecuniary 
Legacy. 

Where,  in  a  will,  pecuniary  legacies  are 
followed  hy  a  gift  of^*^  the  remainder  of  my 
property"  to  one  or  more,  this  is  a  good 
residuary  bequest,  and  is  not  revoked  by 
the  sttbsequent  appointment  of  a  residuary 
legatee  in  the  vnU. 

A  lapsed  pecuniary  legacy  will  faU  into 
the  first,  arid  not  the  second  of  such  resi- 
duary dispositions ;  but  a  lapse,  in  whole 
or  inpart^  of  the  first  residuary  disposition 
mil  enure  for  the  benefit  of  the  person 
entitled  under  the  second. 

Originating  summons. 

The  testator,  Joseph  Isaac,  died  in 
1904,  having  by  his  holograph  will  dated 
September  21,  1899,  appointed  the  plain- 
tiff sole  executor,  and  directed  payment  of 
his  debts  and  funeral  and  testamentary 
expenses       He    bequeathed     pecuniary 


legacies  to  a  number  of  persons,  and 
amonn^st  them  100/.  to  George  Critten 
and  fifty  guineas  to  Fanny  Cowell,  both 
of  whom  predeceased  him,  and  directed 
that  **  The  remainder  of  my.  property 
shall  pass  as  follows,  viz. :  to  be  divided 
amongst  my  nephews  and  nieces  or  to 
their  heirs  in  the  following  proportions, 
that  is  to  say  To  my  nephew  Maurice 
James  Isaac  one  fourth  part  of  the  said 
remainder  To  the  orphan  children  of 
my  late  sister's  deceased  daughter  Louisa 
Ooodall  to  be  equally  divided  amongst 
them,  one  fourth  part  of  the  said  re- 
mainder To  my  nephew* in- law  Alfred  D. 
Hoskins,  the  widowed  husband  of  my  late 
niece  Jane  Hoskins,  or  in  case  of  his 
death  to  be  equally  divided  amongst  his 
children  one  fourth  part  of  the  aforesaid 
remainder  To  my  sister's  other  daughter 
Mary  Ann  Whittle  or  her  heirs  the  re- 
maining one  fourth  part  of  the  said 
remainder  and  I  appoint  my  executor  my 
residuary  legatee." 

The  estate  consisted  of  personalty  only. 
The  executor  took  out  the  summons  for 
the  determination  of  questions  of  which 
only  two  ultimately  required  decision — 
namely,  first,  whether  the  appointment  of 
the  plaintiff  as  residuary  legatee  operated 
to  revoke  or  defeat  the  previous  bequest 
of  the  remainder  of  the  testator's  property 
to  the  defendants  and  others;  secondly, 
whether  the  lapsed  legacies  went  to  in- 
crease the  remainder  of  the  testator's 
property  or  passed  to  the  plaintiff  as 
residuary  legatee,  and,  in  the  latter  case, 
whether  for  his  own  benefit  or  otherwise. 

The  persons  entitled  to  the  four  shares 
were  all  alive  and  of  full  age,  and  were 
either  defendants  or  represented  on  the 
summons. 

Sherrington,  for  the  plaintiff. — It  is 
difficult  to  argue  that  the  first  gift  is 
revoked  by  the  second.  As  to  the  other 
question,  it  is  stated  in  TheobalcCs  Law  of 
Wills  (5th  ed.),  p.  659,  that  *<  if  a  tes- 
tator gives  the  remainder  of  his  property 
to  A,  and  makes  B  his  residuary  legatee, 
B  will  take  only  lapsed  legacies" ;  and  the 
author  supports  his  statement  by  citing 
Jessop,  In  re  [iS59],^   Dams  v.   Bennet 

(1)  11  Jr.  Ch.  B.  424. 
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[1862],^  KUvingUm  v.  Parker  [l872],»  and 
BrisUm  v.  Maaefidd  [1882].^  In  the  first 
of  these  cases  the  testatrix,  after  certain 
specific  and  pecuniary  hequests,  some  of 
which  latter  lapsed,  gave  '*  the  remainder 
of  my  property  "  to  her  sister  Sally  Fether- 
ston,  who  lived  with  her  and  who  took 
nothing  under  the  earlier  part  of  the  will. 
She  then  gave  further  legacies,  and  ap- 
pointed her  two  sisters,  Sally  Fetherston 
and  Octavia  Gregory,  to  be  her  executors 
and  residuary  legatees.  It  was  held  by  the 
Lord  Chancellor  of  Ireland  that  the  gift 
to  Sally  Fetherston  was  not  displaced  by 
the  subsequent  residuary  gift,  but  it  was 
not  questioned  that  the  lapsed  legacies 
fell  into  the  latter.  In  the  three  other 
caries,  though  there  were  no  lapsed 
legacies,  the  judgments  all  shew  that  it 
is  the  later  gift  of  residue,  and  not  the 
earlier  gift  of  remainder,  which  is  to 
benefit  by  a  lapse. 

[Buckley,  J.,  intimated  that  the 
answer  to  the  first  question  would  be  in 
the  negative.] 

BuckmasUr^  K.C.,  and  Edward  Fordy 
for  the  defendants,  on  the  second  ques- 
tion.— The  true  construction  of  the  will 
is  this:  First,  the  remainder  of  the 
testator's  property  is  given  to  the  legatees 
named ;  then,  if  there  be  a  £ulure  of  any 
portion  of  that  gift  by  the  lapse  of  one  or 
more  of  the  shares,  such  portion  will  fall 
into  residue  as  on  an  intestacy.  In  the 
absence  of  such  lapse  there  is  nothing  on 
which  the  second  gift  can  operate — 
Spencer,  In  re  ;  Hart  v.  Mansion  [1886].* 
The  statement  in  Theobald's  Law  of  Wills 
is  based  on  mere  dicta,  not  necessary  to 
the  decisions  in  three  of  the  cases ;  while 
in  the  fourth — the  Irish  ease — ^the  point 
in  question  was  not  dealt  with  in  the  judg- 
ment. None  of  the  cases  really  touch  the 
question. 

Sherrington,  in  reply. — ^The  gift  of  the 
remainder  is  specific,  but  the  testator  has 
provided  that  his  debts  and  funeral  and 
testamentary  expenses  shall  be  paid  out 
of  it,  so  that  no  suggestion  can  be  made 
that  the  lapsed  legacies,  if  they  fall  into 
the  second  gift,  will  be  swallowed  up  by 

(2)  31  L.  J.  Ch.  337 ;  30  Beav.  226. 

(3)  21  W.  R.  121. 

(4)  52  L.  J.  Ch.  27. 

(5)  54  L.  T.  697. 


those  payments.  Lapsed  legacies  are  the 
only  property  which  the  testator  had  to 
deal  with  by  this  residuaiy  clause,  and  if 
there  had  been  no  such  clause  they  would 
not  have  been  caught  by  the  gift  of  the 
remainder,  because  it  was  specific,  and 
there  would  have  been,  as  to  them,  an 
intestacy.  A  resid  uary  gift  effects  nothing 
specificsdly,  but  is  designed  to  sweep  up 
everything  not  otherwise  effectually  dis- 
posed of— j^ewttm  V.  Appleford  [l839],* 
per  Lord  Cottenham. 

Buckley,  J. — I  have  already  held,  in 
answer  to  the  first  question,  that  the  ap- 
pointment of  the  executor  as  residuary 
legatee  does  not  defeat  or  revoke  the 
previous  gifc  of  ''  the  remainder "  of  the 
testator's  property.  It  remains  for  me  to 
determine  what  is  the  destination  of  the 
legacies  which  have  lapsed  by  the  deaths 
of  the  two  legatees  in  the  lifetime  of  the 
testator. 

Now,  if  the  will  had  not  contained  these 
last  words  appointing  the  executor  as 
residuary  legatee,  it  seems  to  me  that  the 
words  *'the  remainder  of  my  property 
shall  pass,"  &c,,  would  have  constituted  a 
perfectly  good  residuary  bequest.  But 
then  the  will  does  contain  these  words. 
Does  that  fact  alter  the  construction  I 
have  placed  on  the  first  residuary  gift? 
I  do  not  think  it  does,  uuless  the  effect  be 
to  reduce  the  earlier  words  to  silence.  Is 
it  possible,  without  doing  this,  to  give  a 
proper  effect  to  the  later  words  )  In  my 
judgment  it  is;  because,  supposing  the 
prior  gift  of  one  or  more  of  the  shares  of 
the  first  residue  to  fedl,  owing  to  a  lapse  by 
the  death  of  the  legatee  in  the  lifetime  of 
the  testator,  the  subsequent  disposition 
in  favour  of  the  residuary  legatee  would 
take  effect.  If  some  person  entitled  to  a 
share  of  the  first  residue  died  in  the  life- 
time of  the  testator,  there  would  be  a 
lapse  of  a  part  of  the  first  residue,  and 
under  the  second  disposition  the  residu- 
ary legatee  would  take  something.  The 
testator  makes  certain  gifts  and  provides 
that  *^  the  remainder  of  my  property  shall 
pass  as  follows."  I  think  that  means 
that,  subject  to  providing  for  such  of  the 
previous  gifts  in  the  will  as  take  effect, 

(6)  6  Myl.  k,  Cr.  66^ 
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the  remainder  of  the  property  shall  pass 
in  the  manner  indicated.  In  other  words, 
the  first  is  a  residuary  bequest.  Then 
there  is  a  second  residuary  gift  to  which 
effect  can  be  given  by  holding  it  to  mean 
that  if  any  of  the  property  remains  un- 
disposed of|  anything  to  be  swept  up  is  to 
belong  to  the  executor,  and  that  he  is  to 
take  it  beneficially. 

It  does  not  seem  to  me  that  there  is 
any  authority  exactly  in  point.  The 
nearest  case  is  that  of  Jesiopy  In 
rtf,^  where  it  appears  to  have  been 
aasmned  that  lapsed  legacies  would  £bi11 
into  the  ultimate  residue  for  the  benefit 
of  the  second  residuary  legatee.  There 
the  two  gifts  of  residue  were — the  first  to 
A  and  the  second  to  A  and  B.  It  was 
unreasonable  to  suppose  that  a  legacy 
lapsing  by  the  death  of  A  could  be  in- 
tended to  Ml  into  residue  for  the  benefit 
of  A  herself  and  another.  This  being  so, 
there  was  nothing  that  the  second  resi- 
duary legatee  could  take  other  than 
legacies  which  were  given  in  priority  to 
both  residuary  gifts  and  which  lapsed. 
That  is  not  the  case  here. 

I  think  that  the  lapsed  legacies  here 
bll  into  the  first  gift  of  residue. 


^lidtors^Tarry,  Sherlock  &  King,  agents 
for  Tomer  k  Tomer,  Ipswich,  for  plaintiff ; 
Mead  &  Co.,  agents  for  Wm.  Smith  k  Sons, 
Weston-super-Biare,  for  defendants. 


[Reported  by  R.  Hill,  Efq., 
Barriiter-at-Law, 


Joyce,  J.        ) 
1905.  >  Marshall  v.  Jaxeb. 

Jan.  11.     Feb.  4.) 

AUachment  of  DebU — Setting  Atide — 
Garnishee  Order  Abeolute — Mistake. 

The  Court  will,  in  order  to  prevent  a 
miscarriage  of  justice,  set  aside  a  garnishee 
order  absolute  an  proof  of  a  mistake  of 
fact  under  which  the  order  was  obtained. 

Where  a  judgment  creditor,  upon  a  mis- 
taken allegation  that  debts  were  owed  by 
third  parties  to  his  debtor  personaUy, 
obtained  a  garnishee  order  absohUe  against 
those  third  parties,  and  it  was  subsequently 
proved  that  the  debts  were  ounng  not  to  the 
debtor,  but  to  the  firm  in  which  the  debtor 
was  a  partner,  the  garnishee  order  was  set 
aside  on  the  application  of  the  debtor*s 
partner. 

Moore  v.  Peachey  (66  L.  T.  198) 
foUotoed, 

Motion  to  discharge  a  garnishee  order 
absolute  under  the  following  circum- 
stances. 

The  plaintiff  Marshall  carried  on  busi- 
ness  in  partnership  with  the  present 
applicant  Witham  as  Marshall  4  Co. 
In  an  action  instituted  by  Marshall  per- 
sonally the  defendant  James  recovered 
judgment  against  Marshall  himself. 

Upon  the  application  of  James  and  on 
an  allegation  supported  by  affidavit,  but 
afterwards  found  to  be  mistaken,  that 
Onllen  and  Teetgen  &  Co.  owed  debts  to 
Marshall,  a  garnishee  order  nin  was  made 
in  the  usual  form,  and  served  on  the 
debtors.  In  due  course  it  was  made 
absolute  in  the  presence  of  Gullen*s  solici- 
tors, Teetgen  &  Co.  having  been  served 
with  the  order  nisij  and  not  appearing. 
By  the  order  it  was  ordered  that  Cullen 
should  pay  James  the  sum  of  131,  9s. 
owing  by  Cullen  to  the  plaintiff,  and  that 
Teetgen  &  Co.  should  pay  James  the  sum 
of  211.  Ss,  4(2.  owing  by  Teetgen  ds  Co.  to 
the  plaintiff. 

On  discovering  this  Witham  applied  to 
set  aside  the  garnishee  order  upon  the 
ground  that  at  its  date  no  debt  was  due 
to  Marshall,  but  moneys  were  due  to  the 
firm  Marshall  &  Co.,  in  which  tie  was  a 
partner.     It  then  appeared,  and  was  not 
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disputed,  that  the  debts  were  really  con- 
tracted with  the  firm,  and  so  were  not 
payable  to  Marshall  alone,  Cullen  believ- 
ing that  Marshall  had  no  partner. 

Cullen  had  not  paid  anything  under 
the  order,  but  Teetgen  &  Co.  had  paid 
21Z.  8a.  4(£.  to  James,  and  had  filed  no 
evidence  as  to  any  mistake. 

Witham  moved  for  an  order  that  the 
order  be  discharged,  and  that  any  moneys 
paid  thereunder  by  the  garnishees  be 
repaid  to  them  or  to  himself  on  behalf  of 
Marshall  k  Co.,  on  the  ground  that  at  the 
date  of  the  garnishee  order  absolute  no 
debt  was  due  from  any  of  the  garnishees 
to  Marshall,  but  that  such  debts  were 
due  and  owing  to  the  firm  of  Marshall  k 
Co.,  in  which  the  applicant  still  was  and 
was  at  the  date  when  such  debts  became 
due  and  payable  a  partner. 

A,  Lincoln  Reed,  for  the  applicant. — A 
garnishee  order  absolute  can  be  set  aside 
— JHoore  V.  Peachey  [l892]  *— the  Court 
having  an  inherent  jurisdiction  to  set 
aside  an  order  which  it  has  been  induced 
to  make  by  fraud  or  the  suppression,  how- 
ever innocent,  of  material  facts. 

R,  NeniU,  for  the  respondent  James. — 
Moore  v.  Peachey  ^  was  a  case  where  the 
application  was  made  by  the  garnishee  on 
the  ground  of  a  mutual  mistake,  partially 
caused  by  the  judgment  creditor,  and  is 
therefore  distioguishable.  In  BurreU  db 
Sons  V.  Recui  [l894]^  Wright,  J.,  said 
that  an  order  ouce  made,  with  money 
paid  under  it,  could  not  be  set  aside  by  a 
third  party,  although  the  Court  of  Appeal 
reversed  his  decision.  Here  there  is  no 
claim  against  James  by  the  applicant. 

A,  Lincoln  Reed,  in  reply. — The  Court 
can  correct  a  miscarriage  of  justice,  and 
any  person  injured  can  come  ex  debito 
juatiticB  for  relief. 

Cur,  adv.  mdt, 

Feb.  4. — Joyce,  J.,  stated  the  facts  as 
above,  and  continued  :  No  one  has  com- 
plained of  the  garnishee  order  as  against 
Cullen  except  Marshal],  the  judgment 
debtor.  Cullen  had  good  reason,  in  my 
opinion,  for  believing  that  Marshall  had 
no  partner.  Cullen  has  not  paid  anything, 

(i:  66  L  T.  I 

(2 J  11  Times  L.  R.  S6. 


but  Teetgen  k  Co.  have  paid  21Z.  Ss.  id. 
to  James,  the  judgment  creditor,  who  has 
thus  obtained  an  amount  which  does  not 
belong  to  him. 

On  the  authority  of  Moore  v,  Peachey ' 
and  on  general  principles  I  have  come  to 
the  conclusion  that  I  must  do  what  I  can 
to  remedy  the  injustice  done  by  the 
garnishee  order.  In  my  opinion,  there  is 
no  particular  sanctity  about  a  garnishee 
order,  although  it  may  have  been  made 
absolute  and  is  so  termed. 

I  think  the  order  as  to  Cullen  must  be 
set  aside,  but  with  no  order  as  to  costs. 

As  to  Teetgen  k  Co.  the  evidence  is  not 
quite  complete.  If  they  have  made  no 
mistake  I  cannot  help  them,  but  if  it  were 
proved  that  they  have  made  a  mistake, 
as  the  bank  had  done  in  Moore  v. 
Peachey,^  I  should  be  disposed  to  help 
them. 

I  certainly  think  that  the  defendant 
James  is  innocent,  and  I  will  give  no 
costs  against  him.  [At  his  Lordship's 
suggestion,  the  applicant  Witham  here 
agreed  with  James  to  receive,  in  full  satis- 
faction of  the  questions  between  them,  half 
the  sum  of  2H.  8«.  id.  which  James  had 
received  from  Teetgen  k  Co.]  I  there- 
fore discharge  the  order  as  regards  Cullen, 
and  by  consent  discharge  it  also  as 
regards  Teetgen  <k  Co.,  James  undertaking 
to  pay  10/.  lis.  2d.  to  Witham.  There 
will  be  no  order  as  to  costs. 

I  will  only  add  that  I  entirely  dissent 
from  the  notion  that  a  garnishee  order 
absolute  cannot  be  set  aside. 


Solicitors — Hyman.Isaac8&  Lewis,  for  applicant ;. 
Malkin  &  Co.,  for  respondent. 

[Reported  by  Warmck  H.  Draper,  Et^.^ 
Barrister -at' Law. 


Digitized  by 


Google 


Vou  ?4.] 


CHANCBBY  DIVISION. 


281 


Warrington,  J. 

1904. 

Dec.  13. 


Eastern  Investment 
Co.,  LiM.,  In  re. 


Company  —  Voluntary  Winding-up  — 
Di99chUion  at  Expiration  of  Three 
Months — Transfer  of  Assets  not  Possible 
within  the  Time — Staying  Proceedings — 
Companies  Act,  1862  (25  c£r  26  Vict.  c.  89), 
M.  89,  138,  142,  and  143. 

Where  a  company  went  into  voluntary 
liquidation  with  a  view  to  amalgamation 
with  another  company,  and  it  was  suh- 
sequently  discovered  that  certain  assets  of 
the  old  company^  consisting  of  mining 
claims  in  the  Transvaal,  which  were  to  he 
transferred  to  a  new  company,  could  not 
be  transferred  within  the  period  of  tliree 
months,  at  the  expiration  of  whid^  time 
the  old  company  would^  under  section  143 
of  the  Companies  Act,  1862,  automcUi- 
eaJdy  oecue  to  exist,  and  a  contributory 
before  the  expiration  of  the  three  morUhs 
apjdied  under  Hction  138 /or  an  order  to 
stay  the  proceedings  in  the  winding-up,  the 
Court,  exercising  the  pouter  conferred  upon 
it  by  section  89  in  a  compulsory  winding- 
vp,  made  an  order  staying  all  proceedings 
in  relation  to  the  winding-up  of  the  old 
company,  with  liberty  to  apply, 

Crookhaven  Mining  Co.,  In  re  (3G  L.  J. 
Ch.  226  ;  L.  R.  3  Eq.  69),  applied. 

In  April,  1903,  an  agreement  was 
entered  into  by  the  Eastern  Investment 
Co.  with  another  company  with  a  view  to 
amalgamation,  and  it  was  thereby  agreed 
that  the  assets  of  the  Eastern  Invest- 
ment Co.  should  be  transferred  to  a  new 
company  in  consideration  of  certain  fully 
paid-up  shares  in  such  new  company. 
Those  assets  comprised,  amongst  other 
things,  certain  interests  and  participa-  ■ 
tions  in  mining  claims  in  the  Transvaal, 
vhich  were  entered  in  the  local  registry 
in  the  names  of  trustees  in  defined  shares 
and  proportions  for  the  company  and 
other  persons  equitably  entitled  thereto. 
In  May,  1903,  the  company  went  into 
voluntary  liquidation,  and  the  liquidator 
transferred  certain  of  the  assets  to  the 
new  company,  and  directed  the  trustees 
in  whose  names  the  mining  claims  were 
entered  in  the  local  registry  to  hold  them 
in  trust    for  the   new.  company.      The 


liquidator  subsequently  made  up  the 
account  required  by  section  142  of  the 
Companies  Act,  1862,  called  a  general 
meeting  of  the  original  company  in 
accordance  with  the  section,  and  made  a 
return,  under  section  143,  to  the  Regis- 
trar of  Joint- Stock  Companies,  of  the 
meeting  having  been  held,  and  its  date. 
The  return  was  registered  on  Septem- 
ber 22,  1904,  and  consequently  the 
company  would  be  *' deemed  to  be  dis- 
solved ''  on  December  22,  1904.  In  the 
meantime  it  was  discovered  that  the 
revenue  regulations  of  the  Transvaal 
necessitated  the  transfer  of  the  interests 
in  the  mining  claims  by  the  trustees  to 
the  old  company,  and  then  the  transfer 
by  the  old  company  to  the  new  one,  and 
that  such  transfers  could  not  be  com- 
pleted before  the  dissolution  of  the  old 
company,  which  would  take  place  on 
December  22. 

This  was  a  motion  by  the  liquidator  of 
the  old  company,  and  by  the  new  com- 
pany, in  the  matter  of  the  voluntary 
winding-up,  for  an  order  to  extend  the 
period  of  three  months  prescribed  by 
section  143  of  the  Act  for  the  dissolution 
of  the  company,  or,  in  the  alternative,  for 
an  order  to  stay  proceedings  in  the 
winding-up. 

A,n.  Jessel,  for  the  applicants. — In  view 
of  the  decision  in  Scottish  Fluid  Beef  Co., 
In  re  [l898],^  I  admit  that  the  Court  has  no 
jurisdiction  to  extend  the  period  of  three 
months  prescribed  by  section  143  for 
the  dissolution  of  the  company,  or  to 
suspend  its  operation.  If,  however, 
the  Court  makes  an  order  staying  the 
proceedings  in  the  winding-up,  the  disso- 
lution of  the  company  under  section  143 
will  be  prevented.  The  company  will 
continue  to  exist,  and  the  transfers  can 
be  effected.  Such  an  order  may  be  made 
in  the  matter  of  the  winding-up  before 
the  expiration  of  the  three  months — 
Crookhaven  Mining  Co,,  In  re  [l866].* 
The  Court  has  power  under  section  89  to 
stay  proceedings  in  relation  to  winding  up 
by  the  Court. 

[Warrington,  J.— Only  upon  the  ap- 
plication of  a  creditor  or  contributory. 

(1)  26  Rettie,  1066. 

(2)  36  L.  J.  Ch.  226 ;  L.  R.  3  Kq^9. 
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The  application  here  is  by  the  liquidator 
and  the  new  company.] 

I  can  amend  the  motion  by  adding  a 
contributory.  Section  89,  taken  in  con- 
junction with  section  138,  which  deals 
with  a  voluntary  winding-up,  gives  the 
Court  the  same  power  in  a  voluntary 
winding-up  as  in  a  compulsory  winding- 
up  or  a  winding-up  under  supervision. 
If  the  windiug-up  is  not  stayed  in  the 
present  case  the  mining  claims  cannot  be 
transferred  to  the  new  company.  A 
petition  for  winding-up  by  the  Court, 
which  would  be  the  only  alternative, 
would  be  an  expensive  proceeding. 

Wabbington,  J. — This  is  a  somewhat 
peculiar  application.  It  is  an  applica- 
tion, when  amended  as  suggested  in  the 
course  of  the  argument,  by  a  contributory, 
under  section  138  of  the  Companies  Act, 
1862,  asking  the  Court  to  exercise  the 
power  conferred  upon  it  in  a  compulsory 
winding-up  by  section  89,  and  to  znake  an 
order  staying  all  proceedings  in  relation 
to  the  winding-up  of  this  company.  The 
circumstances  under  which  the  present 
application  ia  made  are  somewhat  un- 
usual. [His  Lordship  shortly  stated  the 
&cts,  and  continued :]  It  is  admitted  at 
the  Bar,  on  the  authority  o£  Scottish  Fluid 
Beef  Co.f  In  rfl,^  that  the  Court  has  no 
jurisdiction  to  stay  the  dissolution  of  a 
company,  which  takes  place  automatically 
under  section  143,  by  extending  the 
period  of  three  months  prescribed  by  that 
section,  and  this  part  of  the  motion  has 
not  been  pressed ;  but  the  applicants  ask 
for  the  alternative  relief  I  have  ali'eady 
mentioned — namely,  a  stay  of  all  pro- 
ceedings in  the  winding-up,  suggesting 
that  if  all  proceedings  in  the  winding-up 
are  stayed,  then  the  company  necessarily 
continues  to  exist,  and  the  operation  of 
section  143  will  thus  be  prevented.  There 
is  no  direct  authority  for  this  contention, 
but  there  is  some  authority  in  favour  of 
the  present  application  in  Orookhaven 
Mining  Co.,  In  re}  In  that  case  the 
dissolution  of  the  company  had  actually 
taken  place  when  the  order  was  made, 
though  the  petition  asking  for  the  order 
was  presented  before  the  expiration  of 
the  three  months  limited  by  section  143, 
and  Lord  Bomilly,  M.R.,  in  giving  judg- 


ment, says  :  *'  At  the  time  when  this 
petition  was  presented,  the  Court  un- 
questionably had  jurisdiction,  under  the 
Companies  Act,  to  order  the  call  to  be 
made,  and  I  am  of  opinion  that  the  delay  in 
the  hearing  of  the  petition,  caused  by  the 
intervention  of  the  Long  Vacation,  can- 
not affect  the  rights  of  the  petitioner,  and 
that  he  is  entitled  to  stand  in  the  same 
position  as  if  the  petition  had  been  heard 
before  the  expiration  of  three  months 
&om  the  4th  of  June."  Pausing  there 
for  a  moment,  I  think  it  clear  that  Lord 
Bomilly  must  have  considered  that  he 
had  jurisdiction  to  make  the  order  asked 
for  at  the  time  when  the  petition  was 
presented — August  31  ;  and  I  think  he 
must  have  considered  that  the  dissolution 
of  the  company  had  not  then  taken  place, 
because  otherwise  the  order  which  was 
afterwards  made  would  have  been  wrong. 
Then  he  goes  on :  '*  That  being  so,  it  is 
unnecessary  that  I  should  go  into  the 
question  whether  the  143rd  section  of  the 
statute  deprives  the  Court  of  its  jurisdic- 
tion over  a  company  which,  under  the 
provisions  of  that  section,  is  deemed  to 
be  dissolved  ;  I  am  inclined  to  think  that 
it  was  not  the  intention  of  the  Legisla- 
ture, by  any  provision  of  this  statute — 
which  was  intended  to  provide  a  less 
expensive  and  more  speedy  and  direct 
method  of  winding  up  companies — to 
fetter  the  jurisdiction  of  the  Court,  and 
compel  parties  to^'resort  to  more  circuitous 
and  expensive  remedies.  There  must  be 
an  order  for  a  call  upon  the  holders  of 
shares  not  fu]ly  paid  up,  for  the  purpose 
of  adjusting  the  rights  of  the  share- 
holders.*' That  is  not  a  direct  authority 
as  to  the  effect  of  the  order  when  it  is 
made,  but  I  think  it  is  an  authority 
entitling  me  to  make  the  order  I  propose 
to  make.  When  one  looks  at  the  word- 
ing of  section  89  of  the  Companies  Act 
the  language  is  very  strong.  The  words 
are — *'upon  proof  to  the  satisfaction  of 
the  Court  that  all  proceedings  in  relation 
to  such  winding  up  ought  to  be  stayed,'' 
then  the  Court  may  ''  make  an  order 
staying  the  same,  either  altogether  or  for 
a  limited  time,  on  such  terms  and  subject 
to  such  conditions  as  it  deems  fit."  Those 
words  seem  to  me  to  cover  everything^ 
and  if  the  winding-up  of  this  company  is 
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stiU  in  operation,  as  I  think  it  is  until 
the  dissolution  has  taken  effect  by  the 
expiration  of  the  three  months  limited  by 
section  143,  then,  if  I  am  at  liberty  to 
stay  "  all  proceedings  in  relation  to  such 
winding-up,"  I  think  those  words  are 
wide  enough  to  effect  what  the  applicants 
want — namely,  to  keep  the  company  on 
foot  notwithstanding  the  expiration  of 
the  three  months. 

I  propose  therefore  to  make  this  order : 
The  Court  being  satisfied  that  for  the 
purpose  of  effecting  the  transfer  of  the 
assets  of  this  company  comprised  in  the 
agreement  of  April,  1903,  to  the  new 
company,  all  proceediDgs  in  relation  to 
such  winding-up  ought  to  be  stayed, 
direct  the  same  to  be  stayed  accordingly, 
with  liberty  to  apply. 

Solicitors — Travers-Smith,  Braithwaite  k  Co. 

[JR^pcrted  hy  W,  A,  G.  Woods,  Etq., 
Ba/rriiter'at'Lam, 


.1 


Wenbobn  &  Co.,  In  re. 


BUCKLKT,  J. 

1905 
Jan.  31 

Company  —  Voluntary  Winding-up  — 
Action  Fending  against  Company  for  Dam- 
age$ — Repudiation  of  Claim  by  Liquidator 
— Adoption  of  Defence  —  Judgment  for 
Plaintiff  with  Coats — Liability  of  Assets 
for  Costs  in  FuU, 

Where  the  liquidator  of  a  company  in 
voluntary  liquidation  repudiates  a  daim 
for  damages  for  which  an  action  is  pending 
or  is  brought  against  the  company  and 
defends  the  action,  and  the  plaintiff  obtains 
judgment  with  costs,  the  liquidator  must 
pay  the  costs  in  full  out  of  the  assets, 

Thurso  New  Gas  Co.,  In  re  (42  Ch.  D. 
486),  distinguished. 

The  liquidator's  proper  course  would 
have  been  to  apply  to  stay  the  action,  when 
the  Court,  if  allowing  it  to  go  on,  might 
have  done  so  on  terms  that  the  plaintiff 
should,  if  successful,  add  his  costs  to  the 
damages  recovered. 

Summons  by  Louis  Charl]er,of  Brussels, 
plaintiff  in  the  action  hereinafter  men- 
tioned, asking  for  an  order  directing  the 
re^Kmdent  Frederick  Charles  Harper,  as 


liquidator  in  the  voluntary  winding-up  of 
Wenbom & Co.,Lim.,  to  pay  543^. lis,,  the 
plaintiff's  costs  in  an  action  brought  by 
him  against  the  said  company  for  damages 
for  breach  of  a  contract  to  supply  coals. 

The  action  was  to  have  been  tried  on 
May  17,  1904,  but  a  postponement  was 
made  on  the  plaintiff's  application,  many 
of  his  witnesses  being  abroad,  and  it 
appearing  doubtful  whether  the  case 
would  be  reached  before  the  Whitsuntide 
vacation,  which  was  then  approaching. 
The  trial  was  eventually  fixed  for  July  7. 

Between  these  two  dates — namely,  on 
June  17,  1904 — an  extraordinary  resolu- 
tion was  passed  by  the  company  for 
voluntary  winding-up,  and  the  respon- 
dent was  appointed  liquidator.  An  inter- 
view thereupon  took  place  between  the 
plaintiff's  solicitors  and  the  solicitor  then 
acting  for  the  company,  after  which  the 
former,  on  June  22,  1904,  wrote  to  the 
latter  the  following  letter : 

"  Charlierv.  Wenbom  &  Co, — Re  Wenbom 
(k  Co.  Ltd, 

"In  view  of  the  resolution  for  the 
voluntary  winding-up  of  the  above  com- 
pany, we  shall  be  glad  if  you  will  write 
us  definitely,  stating  whether  your  client 
the  liquidator  is  prepared  to  admit  the 
claim  of  our  client  M.  Charlier,  in  respect 
of  the  breach  of  contract  for  which  the 
action  is  now  proceeding,  at  the  amount 
claimed  or  at  any  smaller  amount,  or 
whether  your  client  proposes,  as  we 
understood  at  our  interview  with  you 
that  he  does,  to  dispute  the  claim  alto- 
gether. We  should  however  like  to  have 
it  definitely  put  in  writing  whatever 
course  is  proposed  to  be  adopted." 

The  company's  solicitor  replied  on 
June  23  as  follows : 

"  In  reply  to  your  letter  of  yesterday's 
date,  as  I  informed  you  at  our  interview, 
the  liquidator  cannot  admit  the  claim  of 
your  client  in  this  action." 

The  plaintiff's  solicitors  also  wrote  on 
June  22,  1904,  to  the  liquidator  as 
follows : 

«^tf  Wenbom  d:  Co,  Ltd,— Charlier  v. 
Wenbrnn  ds  Co,  Ltd. 

**We  understand  that  you  are  the 
liquidator  appointed  under  the  Extra- 
ordinary Resolution  for  windin^^4^  the     j 
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above  company,  and  we  beg  to  give  you 
formal  notice  that  our  client,  M.  Louis 
Charlier  of  Brussels,  claims  from  the 
company  the  sum  of  4000^.  in  respect  of 
damages  for  breach  of  contract  and  which 
is  the  subject  of  an  action  now  proceeding 
in  the  King^s  Bench  Division  of  the  High 
Court  of  Justice  (Commercial  Court); 
and  we  require  you  not  to  part  with 
or  distribute  the  assets  of  the  said  com- 
pany without  having  regard  to  our  client's 
said  claim. 

"  We  shall  be  obliged  if  you  will  kindly 
acknowledge  receipt  of  this  letter.'' 

The  liquidator  replied  on  June  23  as 
follows : 

"  I  am  in  receipt  of  your  letter  of  the 
22nd  instant,  the  contents  of  which  I 
note." 

The  trial  took  place  in  the  latter  part 
of  July,  the  liquidator  being  represented 
by  counsel,  who  called  witnesses  for  the 
defence,  and  on  August  4  judgment  was 
given  for  the  plaintiff  for  750Z.  damages 
and  costs.  The  latter,  after  taxation  and 
allowance  of  certain  items  by  way  of  set- 
off, amounted  to  the  sum  of  543Z.  Ila. 
now  claimed,  about  500/.  being  in  respect 
of  costs  incurred  since  the  date  of  the 
winding-up  resolution. 

The  plaintiff's  contention  was  that  the 
sum  claimed  ought  to  be  paid  in  full, 
since  the  liquidator  had  adopted  the 
defence  and  failed  in  the  action.  The 
assets  of  the  company  were  insufficient  to 
pay  more  than  10«.  in  the  pound  on  debts 
admitted  to  proof,  and  of  this  a  dividend 
of  6a.  Sd,  in  the  pound  had  already  been 
declared. 

Emeet  Todd^  for  the  plaintiff.— The 
costs  ought  to  be  paid  in  full  by  the 
liquidator  out  of  the  assets.  The  com- 
pany ought  to  be  treated  like  any  other 
unsuccessful  ]itigant;  and  as  the  action 
has  been  defended  for  the  benefit  of  the 
estate,  the  estate  ought  to  be  fixed  with 
the  costs  to  which  the  plaintiff  has  been 
unnecessarily  put  —  IVent  and  ff umber 
Skipbuilding  Co.^  In  re;  Bailey  and 
Leetham's  Case  [l869],'  per  James,  V.C. 

In  London  Drapery  Stores,  In  re  [l8«s],^ 

(1)  38  L.  J.  Ch.  486,  486  ;  L.  R.  8  Bq.  94,  97. 

(2)  67  L.  J.  Ch.  690;  [1898]  2  Ch.  684. 


the  company's  liability  to  pay  in  full  the 
costs  of  the  defendant  incurred  after  the 
winding-up  was  not  disputed,  and  as  to 
those  incurred  before  they  were  also  held 
liable  on  the  principle  of  Boynton  v. 
Boynton  [1879].« 

Thureo  New  Ga$  Go,^  In  re  [i889],*  is 
the  only  case  against  me.  There  the 
liquidation  was  under  supervision  of  the 
Court,  and  the  costs  were  foreign  costs, 
the  action  being  in  the  Scottish  Courts. 
The  judgment  made  no  reference  to  Bailey 
and  Leetham^e  Caee,^  though  it  was  cited  to 
the  Judge.  In  the  present  case  the  liquida^ 
tor  had  full  discretion  under  section  133(7) 
of  the  Companies  Act,  1862,  which  puts 
him  in  the  same  position  as  an  official 
liquidator  who  has  obtained  the  sanction 
of  the  Court  under  section  95.  Therefore 
the  principle  of  Bailey  and  Leetham'e 
Caae^  is  applicable. 

J.  W.  Jkanefiddj  for  the  liquidator. — 
The  case  is  governed  by  authority  and 
the  settled  practice  of  the  Court.  In 
Buekley  on  the  Companies  Acts  (8th  ed.), 
p.  285,  the  learned  author,  after  dealing 
with  Bailey  and  LteihwnCs  Case  ^  and 
other  cases,  says  :  "  The  intention  of  the 
Act,  where  there  is  a  resolution  passed  to 
wind  up  voluntarily,  is  (s.  133)  that  all 
the  creditors  shall  be  paid  pari  passu^ 
and  the  Court  will  therefore  interfere  by 
injunction  to  restrain  one  creditor  from 
seizing  an  undue  share  of  the  assets  for 
his  own  benefit.  And,  if  a  creditor  com- 
mence or  proceed  with  an  action  for  his 
debt  after  the  winding-up  commences,  he 
can  at  most  only  add  his  costs  to  his 
debt.'' 

These  words  were  quoted  by  Kay,  L.J., 
in  Thurso  New  Gas  Go,,  In  re,* 

[Buckley,  J. — Is  there  in  the  present 
Winding-up  Rules  any  equivalent  to 
rule  27  of  1862?] 

Bule  97  is  the  corresponding  rule  in 
those  of  1903,  and  it  is  stronger  than  the 
old  rule.  Foole  Firebrick  Ac,  Go,,  In  re 
[1873],^  shews  that  where  a  judgment  is 
recovered  against  a  company  t^ter  the 
commencement  of  a  voluntary  winding-up 
the  Court  will  stay  execution  on  the 
terms  of  the  creditor  being  admitted  to 

(3)  4  App.  Cas.  733. 

(4)  42  Ch.  D.  486. 

(5)  43  L.  J.  Ch.  447 ;  L.  R.  17  Eq.  268. 
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prove  for  hU  judgment  debt  and  costs 
and  ihe  costs  of  the  application  to  stay ; 
but  it  is  questionable  whether  an  applica- 
tion to  stay  the  present  action  would  have 
been  granted.  The  question  at  issue  was 
a  somewhat  obscure  one— namely,  as  to 
the  dags  of  coal  the  company  had  con- 
tracted to  supply.  Under  the  circum- 
stances it  cannot  be  said,  in  the  words  of 
James,  V.C,  in  Bailey  and  Leethaini 
Caw^^  that  the  action  was  improperly 
resisted. 

In  the  cases  cited  for  the  plaintiff  the 
action  was  commenced  after  the  winding- 
up,  which,  moreover,  was  either  compul- 
sory or  under  supervision.  Hera  the 
winding-up  was  voluntary,  and  the  action 
hail  already  been  commenced,  and  would 
have  been  tried  before  the  winding-up 
but  for  the  state  of  the  Cause  List.  The 
action  being  for  damages  and  not  for 
debt,  the  liquidator  had  no  course  open 
but  to  defend.  It  is  an  a  fortiori  case. 
Thurso  New  Gas  Co.,  In  re,^  was  followed 
in  Snyder  Dynamite  Projectile  Co,^  In 
re;  Peck  v.  The  Company  [1893].^  It  is 
mdistinguishable  and  ought  to  be  followed. 

Buckley,  J. — The  cases  which  have 
been  cited  are  not  easy  to  reconcile,  but 
the  principle  underlying  them  all  is  that, 
prima  facie,  where  there  is  a  winding-up, 
whether  voluntary  or  compulsory,  of  a 
company,  all  claims  against  the  company 
ought  to  be  ascertained  in  those  proceed- 
ings, and,  together  with  the  costs,  dealt 
with  according  to  the  rules  applicable  to 
the  distribution  of  the  assets  ;  but  that  if 
an  action  is  pending,  or  is  brought,  to 
which  the. company  is  a  party,  and  the 
company,  by  its  liquidator,  determines  to 
prosecute  or  defend  that  action  for  the 
benefit  of  the  estate,  then  the  estate 
must  be  treated  as  a  litigant  party,  and 
must  on  failure  bear  the  costs ;  that  is  to 
say,  the  other  creditors,  for  whose  benefit 
the  action  is  brought  or  defended,  must 
pay  the  costs  in  full,  and  not  only  a  divi- 
dend. The  question  here  seems  to  be, 
Bid  the  liquidator  adopt  this  defence  on 
behalf  of  the  estate,  and  did  he  fail  ?  If 
so,  the  estate  must  pay  the  costs  as  a 
whole.    The  case  falls  to  be  decided,  as 

(6)  28  L.  J.  N.C.  166;  W.  N.  (1893).  37. 
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many  cases  do,  on  its  own  particular  cir- 
cumstances. The  plaintiff  alleged  that  the 
company  had  committed  breaches,  ex- 
tending over  a  considerable  period,  of  a 
contract  to  supply  him  with  coals,  and  he 
accordingly  brought  an  action  for  damages 
— that  is,  for  unliquidated  damages — and 
not  for  debt.  The  action  was  prosecuted 
in  the  Commercial  Court,  and  was  ready 
for  trial  on  May  17,  1904.  The  parties 
were  not  then  ready,  and  accordingly  the 
trial  was  postponed  till  after  Whitsun- 
tide ;  and  on  June  16,  on  application  to 
the  Court,  a  day  in  July  was  fixed. 
Meanwhile,  on  June  17,  the  company 
passed  an  extraordinary  resolution  for 
voluntary  winding-up.  Therefore  the 
action  was  ripe  for  trial,  and  t&e  winding- 
up  commenced  between  the  date  first  fixed 
and  that  on  which  the  trial  actually  took 
place.  Then  certain  letters  passed,  and 
on  these  I  base  my  decision.  [His  Lord- 
ship read  the  material  parts  of  the  letters 
of  June  22  and  June  23,  1904.]  The 
effect  of  these  letters  seems  to  be  this: 
The  plaintiff  says :  "  I  have  a  claim  pend- 
ing against  your  company  for  damages. 
You  are  the  liquidator.  Are  you  pre- 
pared to  admit  my  claim  for  any,  and  if 
so  for  what,  amount?"  The  liquidator 
replies,  "  I  do  not  admit  your  claim  at 
alJ." 

It  seems  to  me  that  the  liquidator 
adopted  the  defence  in  the  action  and 
elected  that  it  should  go  on.  The  action 
went  on  and  the  plaintiff  obtained  judg- 
ment for  damages  and  costs.  The  proper 
course  for  the  liquidator  to  pursue  when 
he  got  the  plamtiff's  letter  was  to  apply, 
as  he  could  have  done,  to  have  the  action 
stayed,  and  very  likely  the  Judge  might 
have  taken  the  view  that  the  claim  was 
one  that  could  be  better  established  in  the 
action,  and  would  have  let  it  go  on,  on 
the  terms  that  the  plaintiff,  if  successful, 
should  add  his  costs  to  the  amount  for 
which  he  obtained  judgment — which  is 
what  the  liquidator  now  wants  him  to  do. 
But  the  liquidator,  instead  of  pursuing  this 
course,  resisted  the  claim  altogether  and 
adopted  the  defence!  on  behalf  of  the 
estate,  and  it  seems  to  me  that  the  other 
creditors  must  bear  the  costs,  in  the  sense 
that  they  must  come  out  of  the  company's 
as8et.s. 
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As  regards  Bailey  and  Leettharn'M  Case^ 
and  the  other  cases  cited  to  me  there  is 
no  real  difficalty.  When  a  liquidator  in 
a  volantary  or  compulsory  winding-up 
comes  to  the  Couii;  and  asks  leave  to  bring 
or  defend  an  action  by  or  against  the 
company,  and  obtains  leave,  the  Judge  in 
effect  pledges  the  assets  of  the  company 
for  the  costs  of  the  action  which  he 
authorises  the  liquidator  to  adopt  or 
defend.  In  Bailey  and  LeethanCs  Case  ^ 
leave  had  been  given  to  defend  an  action 
brought  against  the  company,  and  when 
the  company  lost  the  action  Vice- 
Chancellor  James,  as  he  then  was,  ordered 
the  costs  in  full  to  be  paid  out  of  the 
company's  assets.  The  principle  of  that 
case  applies  here,  although  the  liquidator 
did  not  apply  for  leave.  He  was  not 
bound  to  apply,  though  he  might  have 
done  so.  He  determined  to  defend,  and 
must  be  taken  to  have  done  so  at  the 
expense  of  the  estate.  His  counsel  has 
very  properly  pressed  me  with  the  case  of 
Thurso  New  Gas  Co.,  In  re,^  but  I  have 
two  observations  to  make  on  that  case. 
One  is  that  the  passage,  there  relied  on, 
at  42  Oh.  D.  p.  491,  applies  where  a 
creditor  is  suing  for  a  debt,  and  there 
is  some  difference  between  suing  for  a 
debt  and  suing  for  damages.  The  other 
is  that  in  that  case  there  was  not,¥^as  here, 
a  request  and  refusal  such  as  I  find  in 
the  letters  of  June  22  and  23.  The  latter 
constitutes  such  an  adoption  of  the 
defence  as  brings  the  case  within  the 
principle  of  BoyrUan  v.  BaynUm^^  which 
was  followed  by  Mr.  Justice  Wright  in 
London  Drapery  Stores,  In  r*.*  The 
defence  has  been  adopted  with  all  its 
consequences,  including  the  liability  to  pay 
costs.  It  has  been  adopted  as  a  whole, 
and  the  liquidator  must  pay  out  of  the 
assets  the  costs  of  the  action  in  full  from 
its  commencement,  and  also  the  costs  of 
this  application. 

Solicitors— Church,  Rendell  ic  Co.,  for  plaintiff ; 
Ooodacre,  Harrison  &  Darrell,  for  liquidator. 

IReported  by  JR.  Bill,  Bsg., 
Barriiter'Ot'Law, 


Waerinqton,  J. 


ERIKOTON,  J.  ) 

1904.  [ 

I.  16,17,21.) 
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Midland  Counties 

District  Bake  v. 

Attwood. 


Dec. 

Company  —  Voluntary  Winding-up  — 
Agreement  of  Service — Resolution  to  Wind 
Up — Dismissal  of  Servants — Companies 
Act,  1862  (25  d!  26  Vict.  c.  89),  s.  131. 

A  voluntary  winding-up  of  a  company, 
wnlike  a  compulsory  winding-up  or  the 
appointment  by  the  Court  of  a  receiver  and 
manager  in  a  debenture-holders'  action, 
does  not  operate  as  a  dismissal  of  the 
servants  of  the  company,  inasmuch  as 
there  is  no  change  in  the  personality  of  the 
employer. 

Imperial  Wine  Co.,  In  re;  Shirreffs 
Case  (42  L.  J.  Ch.  5 ;  L.  R.  14  Eq.  417), 
considered  and  not  applied, 

Reid  v.  Explosives  Co.  (56  L.  J.  Q.B. 
388;  19  Q.B.  D.  264)  discussed. 

This  was  an  action  hy  the  plaintiff 
bank  for  an  injunction  to  restrain  the 
defendant  from  acting  in  breach  of  a  certain 
agreement,  and  for  damages.  By  the 
agreement  in  question,  which  was  dated 
November  10,  1891,  and  made  between 
the  plaintiff  bank  by  its  then  name  of  the 
Nottingham  and  District  Bank,  of  the 
one  part,  and  the  defendant  of  the  other 
part,  the  defendant  agreed  to  serve  the 
bank  as  manager  of  one  of  its  branches  at 
Ilkeston  and  Eastwood  or  elsewhere,  and 
in  the  same  or  such  other  capacity  as  the 
bank  should  direct.  Clause  2  of  the 
agreement  provided  that  the  defendant 
should  not  during  the  continuance 
thereof  engage  in  any  other  business  or 
calling  whatsoever  without  the  previous 
written  consent  of  the  bank.  Clause  7 
provided  for  the  salary  that  was  to  be 
payable  to  the  defendant  and  for  the 
termination  of  the  agreement  by  one 
calendar  month's  notice  on  either  side, 
and  further  provided  that  the  defendant 
should  not,  within  a  year  of  the  termina- 
tion of  the  agreement,  whether  by  notice 
or  under  the  terms  of  the  clause  next  men- 
tioned, enter  into  the  service  of  or  in  any 
way  act  for  any  bank  carrying  on  busi- 
ness within  a  radius  of  five  miles  of 
Ilkeston,  Eastwood,  or  any  branch  of  the 
Nottingham  and  District  Bank  to  which 
the  defendant  might  thereafber  be  ap- 
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pointed  as  manager.  In  case  of  any 
breach  of  this  clause  the  sum  of  500^.  was 
fixed  as  liquidated  damages.  Clause  8 
empowered  the  hank  to  put  an  end  to  the 
agreement  in  the  event  of  the  defendant 
being  guilty  of  misconduct  in  connection 
with  his  duties.  The  defendant  sub- 
sequently ceased  to  be  manager  of  the 
Ilkeston  and  Eastwood  branches,  and 
became  the  manager  of  the  plaintiffs' 
branch  bank  at  Derby.  In  November, 
1904,  the  Birmingham  District  and 
Counties  Banking  Co.  agreed  to  purchase 
the  whole  of  the  assets,  undertaking,  and 
goodwill  of  the  plaintiff  bank  as  from 
December  31,  1903.  Consequently  it 
became  necessary  to  wind  up  the  plaintiff 
bank.  A  special  resolution  was  duly 
passed  on  November  18,  1904,  and  con- 
firmed on  December  3,  1904,  for  the 
voluntary  winding  up  of  the  plaintiff 
bank,  and  two  liquidators  were  appointed 
to  adopt  and  carry  into  effect  the  agree- 
ment of  November,  1904,  on  behalf  of  the 
plaintiff  bank. 

The  defendant  had  been  instructed  to 
assist  in  the  transfer  of  the  business  of 
the  plaintiff  bank  to  the  other  bank,  but 
on  December  3, 1904,  he  left  the  plaintiffs' 
branch  bank  at  Derby  without  any  notice 
of  his  intention  to  do  so,  and  subsequently 
entered  the  service  of  the  Nottingham 
Joint-Stock  Bank  for  the  purpose  of 
opening  and  managing  a  new  branch  of 
that  bank  at  Derby.  On  December  5, 
1904,  the  plaintiff  bank  gave  the  de- 
fendant a  month's  notice  to  determine 
their  agreement  with  him,  and  commenced 
this  action,  in  which  the  Birmingham 
District  and  Counties  Banking  Co.  were 
joined  as  co-plaintiffs,  for  an  injunction 
to  restrain  the  defendant  from  acting  for 
the  Nottingham  Joint- Stock  Bank  or  any 
other  banking  company  at  Derby  or 
within  five  miles  round,  in  breach  of  the 
agreement  of  November  10,  1891,  and 
they  now  moved  for  an  interim  injunction. 

B,  J.  Parker^  for  the  plaintiff  banking 
companies,  stated  the  &cts. 

G,  P,  G.  Lawrence^  for  the  defendant, 
thereapon  admitted  that  there  was  no 
defenoe  on  the  merits,  but  raised  the 
point  of  law  that  the  voluntary  winding 
up  of  the  Midland  Counties  District  Bank 


operated  as  a  wrongful  dismissal  of  the 
defendant,  and  that  consequently  he  was 
no  longer  bound  by  the  agreement. 

R, «/.  Parker, — ^The  agreement  is  still 
in  force,  and  is  binding  on  the  defendant. 
An  order  for  compulsory  winding-up 
operates  as  a  notice  of  discharge  to 
the  servants  of  the  company — Gefneral 
RoUing  Stock  Co.^  In  re;  Chapman* a 
Case  [1866],*  and  Oriental  Bank  Corpora- 
tion, In  re  ;  MacDowalPs  Case  [l886].^ 
The  appointment  of  a  receiver  and 
manager  in  a  debenture- holders'  action 
has  a  similar  operation — Reid  v.  Ex- 
ploeives  Co.  [i887].^  In  each  of  these 
cases  there  is  a  change  in  the  personality 
of  the  employer.  The  business  is  carried 
on  by  the  Court,  with  the  assistance  in 
the  one  case  of  the  official  liquidator  and 
in  the  other  of  the  receiver  and  manager, 
who  are  both  officers  of  the  Court.  In 
the  case  of  a  voluntary  winding-up, 
however,  different  considerations  apply. 
There  is  no  change  in  the  personality  of 
tho  employer.  The  voluntary  liquidator 
is  the  servant  of  the  company ;  the  assets 
remain  under  the  control  of  the  company; 
and  the  business  may  be  continued  by 
the  directors  if  the  company  so  desires. 
Consequently  a  voluntary  winding-up  does 
not  operate  to  discharge  the  servants  of 
the  company. 

G.  P.  C.  Lawrence. — The  agreement 
was  not  determined  by  notice,  or  by 
reason  of  the  misconduct  of  the  defendant, 
and  therefore  the  restrictive  provisions 
of  clause  7  have  no  application.  It  was, 
however,  terminated  by  the  voluntary 
winding-up,  which  operated  as  a  dis- 
missal of  all  the  servants  of  the  company 
—Imperial  Wine  Co.,  In  re;  Shirreff'e 
Case  [1872]  ^  ;  Lindiey  on  Companies  (6th 
ed.),  vol.  2,  p.  1015  ;  Buckley  on  ths  Com- 
panies Acts  (8th  ed.),  p.  400.  In  Reid  v. 
Explosives  Co.^  it  appears  to  have  been 
assumed  that  the  manager  was  discharged 
by  the  voluntary  winding-up.  In  the 
case  of  a  voluntary  winding-up  the  com- 
pany ceases  to  carry  on  its  business  from 
the  date  of  the  commencement  of  the 
winding-up — Companies  Act,  1862,  s.  131. 

(1)  L.  R.  1  Eq.  346. 

(2)  66  L.  J.  Ch.  620 ;  32  Oh.  D.  366. 

(3)  66  L.  J.  Q.B.  388  ;  19  Q.B.  D.  264. 

(4)  42  L.  J.  Gb.  6  ;  L.  B.  14  Sq.  417. 
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Consequently,  on  the  passing  of  the 
resolation  to  wind  up  voluntarily,  the 
plaintiff  bank  ceased  to  carry  on  its 
original  business,  aud  the  business  since 
carried  on — namely,  the  winding  up  of  the 
affairs  of  the  bank — ^is  a  different  business. 
The  defendant  might  have  waived  the 
effect  of  the  winding-up — MaoDawalFs 
Case^ — but  he  left  the  service  of  the 
plaintiff  bank  on  the  day  the  resolution 
to  wind  up  was  confirmed.  It  makes  no 
difference  in  the  present  case  that  the 
assets  remained  in  the  possession  of  the 
company,  or  that  the  winding-up  was  for 
the  purpose  of  reconstruction — Horsey 
Eatate^  Lim,  v.  Steiger  [1899],*  approved  in 
Fryer  v.  Ewart  [1902].^ 

Under  the  provisions  of  section  133  the 
assets  of  the  company  are  dealt  with  by 
the  voluntary  liquidator  in  a  manner 
similar  to  that  in  which  they  are  dealt 
with  by  the  official  liquidator  in  a  com- 
pulsory winding-up.  The  position  of  the 
official  liquidator,  who  is  appointed  by  the 
Court,  is,  as  regards  the  company,  the 
same  as  the  position  of  the  voluntary 
liquidator  appointed  by  the  company.  In 
either  case  he  is  only  the  agent  of  the 
company  for  the  purposes  of  the  winding- 
up  — A  nglo  •  Moravian  Hungarian  Junction 
Railway  J  In  re  ;  Waikin,  ex  parte  [  1875]  7 

The  voluntary  winding-up  operated  as 
a  wrongful  dismissal  of  the  defendant,  and 
he  was  entitled  to 'treat  the  agreement  as 
rescinded  on  December  3,  1904,  the  day 
on  which  the  special  resolution  was  con- 
firmed—Zi^/cy  V.  Elwin  [1848].' 

[He  also  referred  to  the  Companies 
Winding-up  Rules,  1890,  rules  89,  90.] 

R,  J.  Parker,  in  reply. — In  ShvrreJTa 
Caue  ^  the  point  that  a  voluntary  winding- 
up  operates  as  a  dismissal  of  the  servants 
of  the  company  was  not  argued.  That 
point  is  not  covered  by  authority.  Under 
the  agreement  in  question  there  was  no 
obligation  on  the  plaintiff  bank  to  con- 
tinue their  business — Handyn  v.  Wood 
[1891] »  and  Rhodes  v.  Forwood  [1876].*^ 
£ven  if  the  business  had  ceased  alto- 

(6)  68  L.  J.  Q.B.  743 ;  [1899]  2  Q.B.  79. 

(6)  71  L.  J.  Ch.  43S ;  [1902]  A.C.  187. 

(7)  46  L.  J.  Ch.  116 ;  I  Ch.  D.  130. 

(8)  17  L.  J,  Q.B.  132;  11  Q.B.  742. 

(9)  60  L.  J.  Q.B.  734 ;  [1891]  2  Q.B.  488. 
(10)  47  L.  J.  Bx.  396;  1  App.  Cas.  256. 


gether,  so  long  as  they  paid  the  defendant 
his  salary  there  would  have  been  no 
breach  on  their  part  of  the  agreement — 
Turnm'y.SaMdoniS!Co.[i90i]^^  A  change 
in  the  character  of  the  person  who  carries 
on  the  business  admittedly  puts  an  end 
to  a  contract  of  service — Braoe  v.  Colder 
[1895]  ^3  and  PhiUips  v.  HuU  Alhambra 
Palaoe  Co.  [i900]  i' ;  but  here  there  has 
been  no  change  in  the  personality  of  the 
banking  company,  or  in  the  nature  of  the 
business,  although  this  latter  would  be 
immaterial.  It  is  the  same  business,  but 
carried  on  by  the  company  by  its  agent, 
the  voluntary  liquidator. 

Cur.  adv,  vuU. 

Dec.  21. — ^Warrington,  J.,  stated  the 
facts,  and  continued  :  On  these  facts  the 
plaintiffs  would  plainly  be  entitled  to  the 
relief  they  seek  unless  the  defendant  has 
some  defence  in  point  of  law.  The  only 
defence  relied  upon  is  founded  upon  the 
contention  that  the  voluntary  winding  up 
of  the  employing  Company  operated  in 
itself  as  a  wrongful  dismissal  of  the  ser- 
vants of  the  company,  including  the  de- 
fendant, and  that  he  is  not  under  the 
circumstances  bound  by  the  restrictive 
provisions  of  clause  7.  The  question  I 
have  to  determine  is  whether  this  defence 
is  well  founded. 

Ic  is  well  settled  that  an  order  for  the 
compulsory  winding  up  of  a  company 
operates  as  a  notice  to  dismiss  the  ser- 
vants; and  it  has  been  decided  by  the 
Court  of  Appeal  that  the  appointment 
by  the  Court  of  a  receiver  and  manager 
in  a  debenture-holders*  action  has  the 
same  effect—/?^  v.  Explosives  Co?  In 
order  to  determine  whether  a  voluntary 
winding-up  is  to  have  that  effect,  one 
must  consider  what  there  is  in  the  events 
I  have  mentioned  which  could  terminate 
the  agreement  of  service.  It  is  con- 
tended by  counsel  for  the  defendant  that 
it  is  the  change  in  the  nature  of  the 
business  carried  on  by  the  employer.  On 
the  other  hand,  it  is  contended  by  counsel 
for  the  plaintiffs  that  the  change  in  the 
nature  of  the  business  is  immaterial ; 
that  the  circumstance  in  the  cases  I  have 

ai)  70  L.  J.  K.B.  897;  [1901]  2  K.B.  65J!. 

(12)  64  L.  J.  Q.B.  682 ;  [1895]  2  Q.B.  263. 

(13)  70  L.  J.  K.B.  26;  [1901]  1  K.B.  69. 
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taeDtioned  which  causes  the  termination 
of  Mhe  relation  is  the  change  in  the  per- 
sonality of  the  employer.  The  latter  is, 
in  my  opinion,  the  correct  view.  If  the 
business  had  ceased  altogether,  that 
would  have  been  no  breach  by  the  em- 
ployer of  his  agreement  with  the  ser- 
vant, provided  he  had  continued  to  pay  his 
•salary — see  Turner v,  Sawdon  d:Co.^^;  and 
it  seems  to  me,  therefore,  that  the  change 
from  a  going  banking  business  to  one  that 
is  being  carried  on  with  a  view  to  a  bene- 
ficial winding-up  could  not  have  the 
effect  contended  for.  On  the  other  hand, 
A  change  of  personality  certainly  puts  an 
«nd  to  the  contract  of  service — see  Brace 
V.  Colder .^^  This  change  of  personality 
appears  to  me  to  take  place  in  a  com- 
pulsory winding-up.  The  business  is 
from  the  date  of  the  winding-up  order 
carried  on  by  the  CJourt  for  the  purpose 
of  liquidation  with  the  assistance  of  the 
official  liquidator,  who  is  an  officer  of  the 
Court.  Is  there  in  a  voluntary  winding- 
iip  a  change  in  the  personality  of  the 
employer  ?  In  my  opinion  there  is  not. 
In  that  case  the  assets  of  the  company 
remain  under  the  control  of  the  company ; 
the  liquidator  is  an  officer  of  the  com- 
pany; the  business  may  even  be  con- 
tinued by  the  directors  if  either  the 
<x>mpany  or  the  liquidators  so  think  fit. 
The  governing  section  in  the  Companies 
Act,  1862,  as  to  the  effect  of  a  voluntary 
winding-up  on  the  status  of  the  com- 
pany is  section  131,  which  runs  thus: 
"Whenever  a  company  is  wound  up 
voluntarily  the  company  shall,  from  the 
date  of  the  commencement  of  such  wind- 
ing-up, cease  to  carry  on  its  business, 
«xoept  in  so  far  as  may  be  required  for 
the  beneficial  winding  up  thereof."  Those 
latter  words  imply  that  for  the  beneficial 
winding-up  of  t]^^  .mpany  the  company 
does  continue  io  exist.  Then  the  sec- 
tion, after  providing  that  transfers  of 
shares  or  alteration  in  the  status  of 
members  shall  be  void,  continues :  "  but 
its  corporate  state  and  all  its  corporate 
powers  shall,  notwithstanding  it  is  other- 
wise provided  by  its  regulations,  continue 
until  the  affiiiirs  of  the  company  are 
wound  up.** 

If^  therefore,  there    is    no   authority 
binding  me  to  decide  otherwise,  I  should 
Vol  74.— Chakc. 


be  prepared  to  hold  that  the  voluntary 
liquidation  did  not  operate  to  dismiss  the 
servants  of  the  company.  Is  there  any 
such  authority  f  The  only  case  referred 
to  as  such  is  Shirreff*8  Caeey*  and  it  is 
quite  true  that  in  that  case  Lord  Bomilly 
said,  "  I  am  of  opinion  that  the  resolution 
to  wind  up  the  company  ipso  facto  put  an 
end  to  Mr.  Shirreff's  employment  as 
manager,  and  was  equivalent  to  his  dis- 
missal." But  the  point  was  not  argued. 
It  was  assumed  that  Shirreff's  employ- 
ment had  been  determined,  as,  in  fact,  it 
had  been,  for  not  only  had  the  company 
been  wound  up,  but  Shirreff  himself  had 
been  appointed  liquidator,  and  received 
400Z.  for  his  services.  The  only  question 
that  was  argued  was  whether  he  was 
entitled  to  prove  for  a  certain  sum  pay- 
able to  him  under  the  articles  of  associa- 
tion in  case  he  should  be  dismissed  from 
his  office  as  manager.  I  cannot,  there- 
fore, regard  that  case  as  an  authority 
binding  me  to  decide  contrary  to  my  own 
opinion.  In  Beid  v.  Explotivee  Co? 
there  had  been  an  appointment  of  a 
receiver  and  manager  by  the  Court  in  a 
debenture-holders'  action  followed  by  a 
voluntary  liquidation,  and  Mr.  Justice 
Manisty  had  held,  for  what  reasons  I 
cannot  ascertain,  that  the  latter  event 
had  operated  to  dismiss  the  plaintiff| 
who  had  been  in  the  service  of  the  defen- 
dant company ;  but  it  was  unnecessary  to 
decide  the  point,  because  the  same  learned 
Judge  decided  that  the  appointment  of  a 
receiver  and  manager  had  had  that  effect. 
In  the  Court  of  Appeal  the  point  was 
not  decided,  and  I  infer  that  Lord  Esher, 
at  all  events,  inclined  to  the  view  that, 
inasmuch  as  in  a  voluntary  liquidation 
the  liquidator  is  appointed  by,  and  is  an 
officer  of,  the  company,  there  would  not 
be  such  a  change  in  the  personality  of  the 
employer  as  to  dismiss  the  servants. 

On  the  whole,  I  am  of  opinion  that  the 
defence  fails,  and  that  the  injunction 
must  go  as  asked  by  the  notice  of  motion. 

Solicitors  —  Field,  Boscoe  k.  Co.,  agents  for 
Pinsent  k,  Co.,  Birminghain,  for  plaintiffs; 
Bawle,  Johnstone  &  Co.,  agents  for  W.  J. 
Holbrook,  Derby,  for  defendant. 

IReportcd  by  W.  A.  O.  Woods,  Etq., 
Barriiter-at'Law. 
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1905.       >  Nelson  <&  Co.,  Lim.,  In  ra. 
Feb.  7,  15.  J 

Company — Compulaory  Winding-up — 
Life  Assurance  —  Other  Btiainese  —  Re- 
duction of  Contracts — Life  Assurance 
Companies  Act,  1870  (33  d;  34  Viet.  c.  61), 
8S.  4  and  22. 

Where  a  company  carries  on  life  insur- 
ance btisinessinconjunctiontoithother  busi- 
Tiess,  andy  in  considercUion  of  an  enhanced 
price  charged  for  an  article  U  sells,  offers 
its  customers  contingent  insurance  benefits^ 
the  requirements  of  section  4  of  the  Life 
Assurance  Companies  Act,  1870,  are  not 
capable  of  being  satisfied^  for  the  price  paid 
is  a  contributory  sum  to  secure  two  benefits^ 
and  the  proportion  paid  as  premium  cannot 
be  appropriated  in  accordance  witJ*  the 
seeHan. 

The  Court  will  not  sanction  a  scheme 
for  carrying  on  such  a  life  insurance 
business  so  as  to  avoid  a  compulsory 
winding-up  on  the  petition  of  creditors. 

Section  22  of  the  sfvme  Act  allows  a 
reduction  of  the  contracts  between  a  com- 
pany amd  its  creditors^  but  does  not 
€nUhorise  a  provision  under  which  the 
laUer  would  get  reduced  benefUsfrom  those 
contracts  as  the  result  of  new  contracts 
entered  into  with  a  new  company. 

What  the  last-named  section  allows  is  a 
reduction  of  all  contracts  for  the  relief  of 
the  common  debtor,  and  not  one  ^hich 
operates  unequally  as  between  the  common 
creditors.  Absolute  arithmetical  eqtudity 
is  not  required^  but  a  scheme  which  pro- 
ceeds upon  a  principle  of  inequality  of  re- 
duction is  not  within  the  AeU 

Petition  for  the  compulsory  winding-up 
of  Kelson  k  Co.,  Lim.  The  company  was 
incorporated  on  July  11,  1901,  under  the 
Companies  Acts,  1862  to  1900,  to  take 
over  the  business  of  Rasmus  Jensen 
(trading  as  Nelson  k  Co.),  tea  dealer,  and 
to  transact  and  carry  on  the  business  of 
insurance  in  all  its  branches.  The  capital 
was  101,000Z.  divided  into  101,000  fully 
paid  shares  of  \l,  each. 

"With  the  view  of  advertising  and  ex- 
tending his  tea  business,  Jensen  had  in- 
augurated in  the  year  1897  a  scheme  by 
which  any  married  woman  who  should 


purchase  from  him,  after  Christmas  of 
that  year,  not  less  than  half  a  pound  of 
tea  per  week  during  the  last  five  con- 
secutive weeks  of  her  husband's  lifetime, 
should  receive  a  pension  of  10^.  per  week 
as  long  as  she  continued  a  widow,  and  any 
woman  who  at  that  date,  or  before  com- 
mencing to  purchase  f^om  him,  was 
already  a  widow,  and  who  should  purchase 
from  him  not  less  than  half  a  pound  of 
tea  per  week  for  ten  years,  should  have  a 
pension  of  10«.  per  week  for  the  rest  of 
her  widowhood.  Pensions  of  5«.  per  week 
were  to  be  obtained  by  purchasers  of  half 
the  quantity  under  the  same  conditions. 

The  scheme  became  very  popular,  and 
by  the  year  1901  the  customers  pur- 
chasing tea  under  it  numbered  from 
150,000  to  200,000,  representing  practi- 
cally the  goodwill  of  Nelson  k  Co^  whilst 
about  three  thousand  widows  were  in 
receipt  of  pensions.  In  that  year  it  was 
held  by  a  Divisional  Court  of  the  King's 
Bench  Division  that  the  business  so 
carried  on  was  that  of  a  life  assurance 
corporation  within  the  meaning  of  the 
Life  Assurance  Companies  Act,  1870, 
and  that  a  deposit  of  20,000Z.  must  be 
made  in  accordance  with  section  3  of  that 
Act.  The  need  for  raising  this  sum  was 
one  of  the  reasons  for  the  transfer  to  the 
present  company.  The  money  was  paid 
into  Court  on  July  3,  1901,  and  was  still 
there  at  the  date  of  this  petition.  It  was 
provided  by  persons  holding  large  con- 
tracts for  the  supply  of  tea  to  Nelson  d^ 
Co.,  and  who  afterwards,  under  the  name 
of  ''The  Nelson  Share  Syndicate,"  ac- 
quired the  bulk  of  the  shares  in  the 
present  company. 

By  article  110  of  the  articles  of  asso- 
ciation of  Nelson  &  Co.,  lim.,  it  was 
provided  that  the  directors  should  set 
aside  three-fourths  of  the  profits  on  tea 
earned  by  the  company  in  each  week  to 
meet  the  liabilities  of  the  company  in 
respect  of  the  customers'  cards  (to  be  re- 
ferred to  hereafter)  issued  or  to  be  issued 
by  the  company,  and  that  the  sum  so  set 
aside  should  be  applied  in  discharge  of  the 
current  liabilities  thereunder ;  and  in  so 
far  as  in  any  week  the  whole  amount 
should  not  be  distributed,  the  balance 
should  be  carried  forward,  and  might  be 
applied  at  the  discretion  of  the  directors 
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to  make  good  any  deficiency  in  any  fature 
week  or  weeks  in  respect  of  such  pen- 
sions. But  the  company  was  not  to  be 
under  any  liability  in  respect  of  the  said 
pensions  beyond  the  amount  of  the  three- 
fourths  of  the  profits  so  to  be  earned  by 
the  company,  and  if  in  any  week  the 
three-fourths  of  the  profits  should  be 
insufficient  for  the  payment  in  full  of  the 
said  weekly  pensions,  the  same  might  at 
the  discretion  of  the  directors  be  abated 
rateably,  or  such  deficiency  might  be 
made  good  out  of  any  fund  accumulated 
as  thereinbefore  directed. 

After  its  incorporation  the  company 
continued  to  supply  tea  to  those  who  had 
been  Jensen's  customers,  using  in  many 
cases,  for  the  purpose  of  keeping  a  proper 
record  of  the  quantities  purchased  weekly, 
the  "members"*  or  ** customers' "  cards 
which  had  been  issued  by  him  with  the 
terms  of  his  scheme  printed  thereon.  The 
business  increased  liurgely,  and  the  com- 
pany from  time  to  time  printed  and 
issued  cards  of  their  own.  The  terms  of 
qualification  for  pensions  printed  on  these 
new  cards  differed  from  the  old  scheme, 
and  were  also  varied  from  time  to  time  in 
some  particulars  not  necessary  to  men- 
tion, but  the  vital  difference  consisted  in 
this — ^that  the  limitation  of  the  company's 
liability  to  three-fourths  of  the  profits 
was  expressly  mentioned  on  the  cards 
printed  by  them,  whereas  the  old  cards 
contained  no  such  limitation,  nor  was  any 
intimation  conveyed  to  the  old  customers 
that  the  security  for  their  pensions  was  in 
any  way  affected  by  the  transfer. 

The  total  amount  received  for  tea  sold 
by  the  company  during  the  two  years 
ended  June  30,  1903,  was  nearly  one  and 
a-quarter  million'  sterling,  out  of  which 
242,0412.  was  set  aside  to  represent  three- 
fourths  of  profits.  The  amount  distri- 
buted in  pensions  during  the  same  period 
was  202,703/.,  leaving  39,3382.  as  an 
accumulated  fund,  which,  however,  was 
absorbed  in  the  following  year  to  make 
good  deficiencies  in  the  three-fourths  of 
the  profits  realised  up  to  June  30, 1904. 

By  this  time  the  number  of  customers 
buying  tea  with  a  view  to  the  receipt  of 
pensions  had  risen  to  between  500,000 
and  600,000,  and  that  of  widows  in  re- 
ceipt of  pensions  to  19,000— two-thirds  of 


these  being  entitled  to  I0«.  per  week,  and 
one-third  to  5f .  per  week.  To  meet  this 
large  present  and  prospective  liability 
there  was  no  reserve  except  the  20,0002. 
deposit,  whereas  actuarial  calculations 
placed  the  necessary  reserve  at  thirty 
millions. 

Under  these  circumstances  it  was 
arranged  between  the  company  and  the 
Nelson  Share  Syndicate  tluit,  instead  of 
three-fourths  of  the  weekly  profits  on  tea, 
85  per  cent,  of  the  weekly  profits  on  coffee, 
soap,  cocoa,  and  other  goods,  as  well  as 
tea,  sold  by  the  company,  should  be 
get  aside  to  meet  pensions,  but  this 
change  gave  only  temporary  relief,  and 
towards  the  end  of  1904  it  was  found 
necessary  to  reduce  the  existing  pensions 
of  lOtf.  and  5«.,  at  first  to  5tf.  and  2«.  6c2., 
and  later  to  2«.  and  1«.  respectively — 
reductions  which,  even  if  they  enabled 
the  emerged  claims  to  be  met  pro  tanto^ 
would  not  provide  any  surplus  that  could 
be  applied  towards  payment  of  pensions 
not  yet  become  payable. 

This  petition  was  presented  by  (a)  a 
widow  entitled  to  a  pension  of  lOa.  a 
week  in  virtue  of  purchases  made  prior  to 
the  death  of  her  husband  in  July,  1903 ; 
{b)  a  married  woman  who,  having  made 
weekly  purchases  of  tea  ever  since  January, 
1900,  would  become  entitled  to  a  pension 
on  becoming  a  widow ;  and  (c)  a  widow 
who,  having  as  such  commenced  her  pur- 
chases in  January,  1898,  would  become 
entitled,  subject  to  continuing  them,  at 
the  expiration  of  ten  years  from  that 
date. 

The  company  opposed  the  petition,  and 
submitted  for  the  sanction  of  the  Court 
a  scheme  which  they  had  already  initiated 
by  forming  a  company  called  the  Nelson 
Trading  Co.,  the  object  being  the  reduc- 
tion of  the  contracts  of  Nelson  &  Co., 
Lim.  (in  the  scheme  called  '^the  in- 
suring company''),  under  section  22  of 
the  Life  Assurance  Companies  Act,  1870.^ 

(1)  Life  Assurance  Companies  Act,  1870. 
8.4:  "In  the  case  of  a  company  established 
after  the  passing  of  this  Act  transacting  other 
business  besides  that  of  life  assurance,  a  sepa* 
rate  account  shall  be  kept  of  all  receipts  in 
respect  of  the  life  assurance  and  annuity  con- 
tracts of  the  company,  and  the  said  receipts 
shall  be  carried  to  and  form  a  separate  fund  to 
be  called  the  life  assurance  fund  of  the  company, 
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The  trading  company  was  to  take  over  for 
trading  purposes  all  the  customers  of  the 
insuring  company  who  were  not  already 
widows.  These  were  to  be  insured  by 
the  insuring  company  (which  was  to 
cease  to  be  a  trading  company)  for  fixed 
sums  payable  on  the  death  of  their 
respective  husbands  according  to  tables 
which  had  been  prepared,  and  one  of 
which  was  applicable  to  such  of  the 
customers  as  were  prepared  to  sign 
declarations  as  to  the  state  of  their  hus- 
bands' health.  With6ut  a  similar  de- 
claration no  new  customers  were  to  be 
admitted  by  the  trading  company.  Imme- 
diately on  the  scheme  being  approved,  all 
customers  of  the  insuring  company  who 
should  till  then  have  kept  up  their  pur- 
chases were  to  become  entitled  to  half- 
benefits  according  to  their  respective 
rates  and  conditions  of  insurance. 

The  arrangement  between  the  two 
companies  was  to  be  as  follows :  For  every 
pound  of  tea  sold  by  the  trading  company 
they  were  to  pay  to  the  insuring  company, 
who  were  to  carry  it  to  their  insurance 
fund,  the  sum  of  6(2.,  which  was  three- 
fourths  of  the  "loading"  or  difference 
between  the  fair  retail  value  of  the  tea 
(Iff.  %d.  per  pound)  and  the  price  at  which 
it  was  actually  sold  —  namely,  28.  M, 
Moreover,  85  per  cent,  of  the  net  profits 
of  the  trading  company  was  to  be  paid  to 
the  insuring  company,  and  was  for  five 
years  to  be  carried  to  a  general  reserve 
fund,  after  which  time  only  70  per  cent, 
of  such  profits  was  to  be  so  treated,  the 
remaining  15  per  cent,  being  available 
for  dividends  of  the  insuring  company. 
The  trading  company  was  to  have  10  per 
cent,  of  its  net  profits  for  working  funds, 

and  such  fond  shall  be  as  absolutely  the 
security  of  the  life  policy  and  annuity  holders 
as  though  it  belonged  to  a  company  carrying 
on  no  other  business  than  that  of  life  assur- 
ance, and  shall  not  be  liable  for  any  contracts 
of  the  company  for  which  it  would  not  have 
been  liable  had  the  business  of  the  company 
been  only  that  of  life  assurance.  .  .  .** 

Section  22 :  *<  The  Court,  in  the  case  of  a 
oompany  which  has  been  proved  to  be  insol- 
vent, may,  if  it  thinks  fit,  reduce  the  amount  of 
the  contracts  of  the  oompany  upon  such  terms 
and  subject  to  such  conditions  as  the  Court 
thinks  just,  in  place  of  making  a  winding-up 
order." 


which  left  that  company  5  per  cent,  as 
dividends  on  its  shares. 

EvCy  K,C.y  and  Coldridge,  for  the  peti- 
tioners. 

Astbun/,  K.C,  and  E.  0,  Simpgon ; 
Frank  Doddy  Eldridge,  and  W.  Finlay, 
for  various  persons  supporting  the  peti- 
tion. 

Buckmarier,  A^.C,  and  R,  Rowlands,  for 
the  company. — The  Life  Assurance  Com- 
panies Act,  1870,^  does  not  preclude  the 
carrying  on  of  an  insurance  business  in 
conjunction  with  other  business  provided 
the  deposit  is  paid.  It  is  an  Act  grafting 
on  to  the  other  Companies  Acts  certain 
provisions  relating  to  Ufe  insurance  com- 
panies. 

This  company  never  bargained  to  pay 
annuities  except  out  of  a  specified  fund. 
It  is  true  that  one  of  the  petitioners  and 
other  customers  who  held  Jensen's  cards 
had  unlimited  rights  against  Jensen ;  but 
when  those  cards  had  been  filled  up,  and 
the  holders  accepted  new  ones  from 
the  company,  the  rights  they  acquired 
against  the  company  were  rights  under  a 
different  contract. 

The  question  is,  What  is  best  to  be 
done  T  To  wind  up  would  be  to  sacrifice 
the  goodwill,  which,  with  so  vast  a 
number  of  customers,  must  be  worth 
more  than  the  80,0002.  at  which  it  has 
been  estimated.  The  scheme  put  forward 
is  for  the  payment  of  lump  sums,  but  the 
company  would  welcome  any  scheme  the 
Court  might  prefer.  Their  object  is  not 
to  prevent  investigation,  but  to  maintain, 
for  the  benefit  of  all,  the  connection 
between  the  company  and  its  former 
customers. 

R.  J.  Parker,  for  the  Board  of  Trade, 
pointed  out  defects  in  the  scheme. 

Eve,  KXj,,  in  reply.— The  effect  of  the 
scheme  will  be  to  alter  the  rights  of  the 
customers  tnler  m,  and  this  the  Court 
will  not  sanction.  The  matured  claims 
of  annuitants  are  not  subject  to  reduc- 
tion— GreaX  Britain  MtUwU  Life  Assur- 
ance Society,  In  re  [1882],^  and  Buckley  on 
the  Companies  Acts  (8th  ed.),  p.  818. 

Buckley,  J.,  made  an  order,  as  prayed, 
for    compulsory    winding-up,    and    inti- 
(2)  51  L.  J.  Ch.  606;  20  Ch.  D.  351. 
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mated  that  on  a  future  day  he  would 
give  his  reasons  for  refusing  to  accede  to 
the  scheme.  On  February  15  he  delivered 
the  following  written  judgment  : 

This  is  a  petition  to  wind  up  Nelson  db 
Co.,  lim.,  on  the  ground  of  its  insolvency. 
The  insolvency  is  not,  and  cannot  be,  dis- 
puted. The  only  defence  has  been  that, 
in  the  interests  of  the  unfortunate  per- 
sons who  are  the  policy-holders  of  or 
entitled  to  the  benefit  of  annuity  con- 
tracts in  the  company,  the  Court  should 
adopt,  with  or  without  modification,  a 
scheme  which  has  been  put  forward,  and 
which  is  said  to  be  a  scheme  for  the  re- 
duction of  the  company's  contracts  under 
section  22  of  the  Life  Assurance  Com- 
panies Act,  1870. 

The  business  of  Nelson  &  Co.,  Lim., 
may  be  described  as  that  of  attracting 
married  women  to  become  customers  of 
the  company  and  purchasers  of  the  com- 
pany's tea,  at  prices  largely — say,  40  per 
cent. — above  its  fair  market  value,  by 
the  delusive  and  reckless  promise  of  im- 
possible pensions  to  be  paid  to  them  if 
and  when  they    became    widows.     The 
pension  scheme  rested  upon  no  actuarial 
basis  of  any  kind.    It  ignored  the  age  of 
the  husband  on  whose  death  the  pension 
would  commence.     It  ignored  the  age  of 
the  wife    during    whose    widowhood    it 
would  be  payable.    It  ignored,  with  some 
exceptions,  the  health  and  expectation  of 
life  of  the  husband.     The  loading  which 
was  added  to  the  price  of  the  tea,  and 
which  may  in  a  sense  be  regarded  as  the 
premium  paid  for  the  annuity  contract, 
bore  no  actuarial  relation  whatever  to  the 
liability  which  the  company  was  under- 
taking.    Under  no  circumstances  could 
it  have  justified  a  pension  of  anything 
approaching  10«.  a  week.     If  the  cus- 
tomers had  known  that  they  were  over- 
charged Bd»  a  pound  for  tea,  and  in  the 
result  might  possibly  during  widowhood 
receive  a  pension  of,  say,  Qd,  a  week, 
the  number  of  the  company's  customers 
would  probably  have  suffered  considerable 
reduction.    Even  the  Sd.  a  pound  did  not 
go  to  provide  for  the  annuity  contracts — 
it  went  into  the  general  business;  and 
under    the  limited  company's  contracts 
the  policy-holders   could    look    only  to 
■75  per  cent,  of  the  profits  realised  by  its 


employment  with  the  company's  other 
funds  in  the  business.  The  offer  which 
the  company  made  was  a  mere  reckless 
promise  of  an  impossible  pension  with  a 
view  to  induce  persons  to  become  cus- 
tomers. The  company  was  incorporated 
on  July  11,  1901.  It  took  over  the  busi- 
ness of  a  man  named  Rasmus  Jensen. 
At  that  date  Jensen  had  some  150,000  to 
200,000  customers,  and  had  become  liable 
to  pay  pensions  to  a  large  number  of 
widows.  There  is  some  difference  between 
those  who  began  purchasing  tea  in  Rasmus 
Jensen's  time,  and  whose  contracts  were 
taken  over  by  the  limited  company,  and 
those  who  began  purchasing  from  the 
limited  company  after  July,  1901.  It  is 
not  material  to  state  the  difference  accu- 
rately for  the  purposes  of  this  judgment. 
The  most  material  point  is  that,  from  the 
time  of  its  incorporation,  the  limited  com- 
pany only  offered  payment  out  of  a  fund 
— namely,  75  per  cent,  of  the  company's 
net  profits  on  tea.  The  originators  of  the 
scheme  had  not  miscalculated  the  credulity 
of  the  public  to  whom  they  appealed. 
The  number  of  customers  increased 
rapidly,  and  ultimately  reached  some- 
thing like  500,000  or  600,000.  The 
number  of  widows  who  became  entitled 
,to  pensions  increased  with  like  rapidity ; 
and  at  the  date  of  this  petition  there 
were  12,696  widows  entitled  to  10«. 
a  week,  and  7,084  widows  entitled  to 
5«.  a  week,  making  a  total  of  upwards  of 
19,000  widows  entitled  to  pensions,  which 
aggregate  to  a  sum  of  between  8,000^. 
and  9,000^.  a  week.  There  is  actuarial 
evidence  which  is  altogether  nncontro- 
verted  that  the  reserve  which  this  com- 
pany should  have  had  to  meet  the  pensions 
thus  payable  and  the  company's  pro- 
spective liability  in  respect  of  current 
contracts  which  might  result  in  pensions 
is  nearly  30,000,000^.  sterling.  The  figure 
is  not  accurate,  and  cannot  be  made  accu- 
rate without  knowing  the  ages  of  the  lives, 
a  detail  which,  as  I  have  said,  the  com- 
pany ignored.  Making  large  deductions 
— as,  for  instance,  a  deduction  on  the 
footing  that,  say,  75  per  cent,  of  the  per- 
sons who  are  now  buying  tea  will  cease 
to  buy,  and  thus  cannot  become  entitled 
to  pensions — and  making  certain  other 
allowances,  the  reserve  ought  to  be^  a  ^ 
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sum  measured,  at  any  rate,  by  millions — 
10,000,000^.  would  seem  to  be  about  the 
lowest  sum.  To  meet  this  gigantic  present 
and  prospective  liability  the  company  have 
available  for  the  annuitants  less  than 
20,000/.  There  is  the  statutory  deposit 
of  20,000/.,  and,  further,  a  sum  of  about 
2,782/.  to  the  credit  of  the  widows'  pension 
fund.  But  from  these  has  to  be  deducted 
a  sum  of  3,358/.,  which  the  company  says 
has  been  paid  to  widows  over  and  above 
the  share  of  profits  to  which  they  were 
entitled.  The  amount  available  is  thus 
something  under  20,000/.,  a  sum  sufficient 
to  pay,  even  in  respect  of  the  present 
current  pensions  alone,  the  amount  due 
to  them  for  little  more  than  a  fortnight. 

It  would  take  a  great  deal  to  induce 
the  Court  to  allow  a  company  whose  past 
history  is  such  as  I  have  sketched  to  con- 
tinue business.  I  must  add,  however, 
something  as  to  what  I  have  been  able  to 
learn  as  regards  the  constitution  of  this 
company  from  the  materials  before  me. 
The  nominal  capital  is  101,000/.  in  1/. 
shares.  Of  these,  100,000  were  under 
a  contract  of  September  19,  1901,  issued 
as  fully  paid  to  Basmus  Jensen  as  vendor. 
Some  further  shares  seem  to  have  been 
issued,  for  in  an  agreement  of  December  6, 
1901 , 1  find  Charles  Alfred  Goffin  agreeing 
to  sell  100,500  shares,  being  all  the 
shares  he  held,  to  a  company  called  the 
Nelson  Share  Syndicate,  Lim.,  for  a 
sum  of  220,000/.,  to  be  paid  in  fully  paid 
preference,  ordinary,  and  deferred  shares 
of  the  syndicate.  By  clause  6  of  that 
agreement  Goffin  was  (subject  to  subsist- 
ing contracts  which  were  not  to  be  re- 
newed) to  have  the  exclusive  right  to 
supply  to  the  syndicate  and  the  company 
all  tea  and  other  commodities  from  time 
to  time  required  for  the  business.  Goffin 
was  a  secretary  or  representative  of  a  man 
named  Catton.  There  was  originally  a 
share  qualification  required  of  the  directors 
of  Nelson  &  Co.,  Lim. — namely,  100/. 
That  was  rescinded  on  March  19,  1902. 
Beyond  Goffin  and  the  person  or  persons 
(whoever  they  are)  whostood  behind  Goffin, 
being  no  doubt  the  persons  (whoever  they 
are)  who  constituted  the  Nelson  Share 
Syndicate,  there  were,  so  far  as  I  can 
trace,  no  corporators  of  Nelson  <&  Co., 
Lim.,  other  than  a  few  holders  of  one 


share.  Goffin  and  those  who  stood  behind 
him  were  the  persons  who  would  derive 
the  profit  from  being  the  exclusive 
vendors  to  Nelson  k  Co.,  Lim.,  of  the 
prodigious  amount  of  tea  which  was 
wanted  to  satisfy  purchasers  attracted  by 
the  devices  which  I  have  described.  The 
machinery  which  will  become  available 
in  the  winding  up  of  this  company  may 
perhaps  be  usefully  employed  in  ascer- 
taining whether  the  object  of  its  existence 
has  not  really  been  to  create  by  the  pro- 
mise of  bogus  pensions  an  enormous 
market  for  tea  which  was  to  be  supplied 
to  the  company  by  Goffin,  or  those  who 
stood  behind  him,  to  their  own  profit. 
The  result  of  the  company's  proceedings 
has  been  to  lead  to  what  was  perfectly 
obvious  from  the  first — namely,  a  state  of 
hopeless  insolvency. 

Upon  every  ground  a  stop  ought  to  be 
put  to  such  a  company  in  such  hands, 
carrying  on  such  a  system  of  business  as 
this.  In  the  interest  of  the  unfortunate 
victims,  however,  the  Court  is  asked  to 
consider  a  scheme  of  reduction  of  contracts 
under  the  life  Assurance  Companies  Act. 
A  scheme  has  been  brought  in.  It  is,  in 
my  opinion,  open  to  insuperable  objections 
upon  several  grounds.  In  the  first  place, 
it  involves  that  this  company  shall  con- 
tinue business — a  course  to  which,  in  the 
absence  of  overpowering  reasons  in  the 
interest  of  the  customers,  I  should  not 
accede.  Secondly,  it  proceeds  upon  the 
footing  that  a  system  of  business  shall  be 
continued  by  which  customers  shall  be 
attracted  to  become  purchasers  of  tea  at  a 
price  loaded  with  a  sum  to  represent  the 
premium  on  the  insurance  benefit,  such 
sum,  however,  not  being  payable  as  a  pre- 
mium capable  of  being  dealt  with  in 
manner  required  by  section  4  of  the  Life 
Assurance  Companies  Act,  1870,  but 
included  in  a  lump  sum  which  is  to  be 
dealt  with  in  manner  indicated  in  the 
scheme.  Stating  it  in  figures,  the  matter 
would  stand  somewhat  thus  :  The  tea 
purchased  by  the  company  costs,  it  is 
said,  1«.  Zd,  to  la.  5d.  per  pound,  and 
would  fairly  be  retailed  at  la,  Bd,  per 
pound.  Sale  of  the  tea  was  made,  and 
would  under  the  scheme  continue  to  be 
made,  at  2«.  4d.  per  pound,  thus  providing 
a  loading  of  Sd.  per  pound  to  form  the 
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premium  income  to  support  the  annuity 
contracts.  The  scheme  involves  that  a 
nevr  company  called  the  Nelson  Trading 
Co.,  Lim.y  shall  sell  the  tea  and  shall  pay 
75  per  cent,  of  the  loading  (6^.  a  pound) 
to  this  company  (Nelson  k  Co.,  Lim.), 
which  shally  as  between  the  two  companies, 
be  the  insurer  of  what  is  called  the  in- 
sured customer  of  the  Nelson  Trading  Co., 
Lim.  A  scheme  of  that  kind  is,  to  my 
mind,  not  a  reduction  of  contracts  of 
Nelson  <k  Co.,  lim.  It  is  a  scheme  under 
which  the  customer,  if  he  is  minded  to 
make  a  new  contract  with  the  Nelson 
Trading  Co.,  Lim.,  is  to  be  entitled  to  a 
ledttced  benefit  out  of  his  previously  exist- 
ing contract  with  Nelson  d^  Co.,  Lim.  This 
is  not,  in  my  opinion,  within  section  22 
of  the  life  Assurance  Companies  Act, 
1870.  That  section  authorises  a  reduction 
of  the  contract  between  A  and  the  com- 
pany, but  not  a  provision  by  which  A 
dial!  enter  into  a  new  contract  with  a  new 
company,  and  as  the  result  of  that  shall 
be  entiUed  to  a  reduced  benefit  from  his 
contract  with  the  old  company.  Again, 
section  4  of  the  life  Assul^nce  Companies 
Act,  1870,  requires  that  a  separate  account 
shall  be  kept  of  all  receipts  in  respect  of 
the  annuity  contracts,  and  that  the  receipts 
shall  be  carried  to  and  from  a  separate 
fund  absolutely  the  security  of  the 
annuity-holders.  The  scheme  of  business 
which  I  am  now  asked  to  wind  up,  and 
the  scheme  of  reduction  which  I  am  asked 
to  approve,  is  one  under  which  the  pay- 
ment which  the  assured  makes  by  way  of 
premium  is  not  a  separate  sum  capable  of 
being  kept  separate  and  appropriated,  as 
vequired  by  section  4.  The  2«.  4<i.  per 
pound  which  she  pays  is  what  I  may  call 
a  contributory  sum  for  securing  two 
benefits — the  present  receipt  of  one  pound 
of  tea,  and  the  expectation  of  a  future  sum 
of  money  contingent  upon  widowhood.  I 
do  not  think  that  this  is  consistent  with 
the  Act  of  Parliament. 

Another  fatal  objection  is  that,  as 
counsel  for  the  company  conceded,  the 
reduction  of  the  contracts  which  they 
propose  is  a  reduction  of  inequality  as 
between  the  policy-holders.  That  which 
the  Act  allows  is  the  reduction  of  all  con- 
tracts to  the  relief  of  the  common  debtor, 
but  not  a  reduction  which  operates  in  in- 


equality as  between  the  common  creditors. 
I  do  not  mean  that  absolute  arithmetical 
equality  must  be  ensured,  but  a  scheme 
which  proceeds  upon  a  principle  of  in- 
equality of  reduction  is  not,  I  think, 
within  the  Act.  Again,  as  is  pointed  out 
in  the  report  made  by  Mr.  Ackland  to 
the  Board  of  Trade,  no  sort  of  benefit  is 
granted  to  the  existing  customers  of  the 
company  which  is  not  granted  to  new 
customers,  unless  it  may  be  a  trifling 
advantage  in  admitting  the  old  customers 
to  benefits  within  the  first  year. 

Other  objections  there  are  of  a  com- 
mercial rather  than  a  legal  character. 
Thus,  as  matter  of  business,  it  is,  I  think, 
idle  to  anticipate  that  the  new  trading 
company  could  as  a  trading  company  ever 
legitimately  get  capital  for  its  undertaking 
upon  the  terms  proposed — namely,  that 
95  per  cent,  of  its  profits  should  be  handed 
over  under  the  scheme,  and  5  per  cent, 
of  its  profits  should  be  the  only  fund  for 
expectation  of  dividend.  Again,  there  is 
no  practical  means  of  insuring  that  the 
trading  company  shall  not  so  work  its 
business,  or  so  prepare  its  accounts,  as 
that  its  net  profits  shall,  as  Mr.  Ackland 
says,  be  whittled  down  to  practically 
nothing.  A  suggestion  was  made  by 
counsel  for  the  company  that  some 
machinery  should  be  provided  by  which 
this  Court,  or  some  authority,  should 
retain  control  over  the  price  which  the 
company  should  charge  for  its  tea,  and  to 
insure  that  the  present  system  should 
not  continue,  under  which  the  tea-dealing 
company  should  be  bound  to  buy  all  its 
stock  from  particular  persons,  of  course 
to  their  profit.  Such  suggestions,  to  my 
mind,  are  illusory.  Another  objection 
which  weighs  strongly  with  me  is  that 
the  effect  of  this  scheme  is  to  create  what 
I  may  call  a  tied  insiurance  business — ^a 
system  under  which  customers  are  to  pay 
too  much  for  their  tea  upon  the  terms 
that  the  excess  shall  be  taken  by  them, 
not  to  such  insurance  office  as  they  like, 
to  insure  an  annuity,  but  that  they  shall 
be  tied  to  Nelson  <!b  Co.,  Lim.,  being  such 
a  company  as  I  have  described,  as  their  . 
insurers.  I  see  no  advantage,  but  every 
disadvantage,  to  the  customer  in  this 
provision.  It  is  said,  on  the  other  hand, 
that  to  reject  any  such  scheme  is  to  thraw  j 
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away  the  value  of  what  is  called — using  a 
term  singularly  inappropriate  to  the  facts 
of  this  case — ^the  *'  goodwill "  of  the  com- 
pany ;  and  that  the  widows,  being  confined 
to  75  per  cent,  of  the  profits,  can  get 
nothing  in  the  winding-up  beyond  the 
20,000^.  As  to  the  latter,  I  am  not  sure 
that  this  is  so ;  but  I  say  no  more  upon 
the  point,  for  it  may  well  have  to  be  con- 
sidered in  the  course  of  the  winding-up. 
I  am  clear,  Jiowever,  that,  even  if  this  be 
so,  it  is  more  to  the  interest  of  the  policy- 
holders to  put  an  end  at  once  to  this  con- 
cern, even  if  that  which  they  get  out  of 
the  wreck  be  but  a  small  sum. 

For  these  reasons  I  think  that  the 
scheme  for  reduction  of  contracts  is  im- 
possible and  cannot  be  approved,  and  I, 
therefore,  at  the  conclusion  of  the  argu- 
ment pronounced  a  winding-up  order. 


Solicitors— L.  Weatherlcy  and  Helder,  Roberts 
&  Co.»  agents  for  Simpson  &  Co.,  Leedtf,  for 
petitioners  and  others  supporting  the  peti- 
tion; Baker,  Baker  &  Co.,  for  company; 
Solicitor  to  Board  of  Trade. 


[Reported  by  R,  Hill,  Fsg., 
BarriMter-at-Law, 


Warbington,  J. 
1905 
Feb  *>8  ^      Ellis  t?.  Ellis. 

March  2. 

Executor  and  Administrator — Letters  of 
Administration  Granted  while  Will  Ap- 
pointing ExeeiUor  in  Existence — Acts  done 
be/ore  Administration — Validity, 

Where  letters  of  administration  are 
granted  whUe  a  will  appointing  an  eoce- 
outor  is  in  existence,  and  the  wiU  is  suhse- 
guentiy  proved  and  the  letters  of  adminis- 
tration revokedy  the  grant  of  administration 
is  void  ah  initio  ;  andj  generally  ^>eaking^ 
dispositions  of  the  assets  by  the  supposed 
adminietrator  are  void  also, 

Abram  v.  Cunningham  (2  Lev.  182) 
followed. 

Graysbrook  v.  Fox  (1  Plow.  275,  282) 
distinguished, 

A  mortgagor  who  had  deposited  the  lease 
of  a  house  to  %ecure  hie   mortgage-debt 


died^  leaving  a  unU  by  which  he  appointed 
an  executor.  The  mortgagoi^s  son  paid  off^ 
the  debt  with  money  which  he  borrowed  for 
the  purposcj  deposited  the  lease  with  the 
lender  of  the  money  aa  security  for  the  loan, 
and  obtatTwd  letters  of  <MdminiatraHon  to- 
hie  father* s  estate.  The  will  was  subse- 
quently proved,  and  the  letters  of  adminis- 
traiion  were  revoked.  The  Jumse  hamng* 
many  years  afterwards  been  sold  b^ 
the  sole  benefUkary  under  the  wiU,  the 
lender* s  represeTUatives  brought  an  action 
against  the  purcliaaer  for  foreclosure : — 
Held,  thcU,  the  letters  of  administration 
being  whoUy  void,  the  son  had  no  power 
to  create  a  valid  mortgage  to  the  lender, 
and,  in  the  circumstances  of  the  case,  that 
any  claim  of  the  plairUiffs  by  subrogation 
was  barred  by  the  Statute  of  Limitations 
and  by  the  fact  that  Vie  son  was  a  dehtorto 
the  father* s  estate. 

The  facts  as  found  by  the  Court  were- 
as  follows. 

This  was  a  foreclosure  action  brought 
by  the  executors  of  one  James  Ellis- 
against  the  defendant,  the  own<»*  of  a. 
certain  leasehold  house,  13  Upper  Chalton 
Street,  Maiylebone,  of  which  it  waa> 
alleged  that  James  Ellis  had  been  mort- 


The  lease  of  the  house  was  originally 
granted  to  one  George  Ellis,  by  whom  it 
was  mortgaged  by  deposit  to  his  brother,. 
William  Charles  Ellis,  to  secure  100/.  and 
interest. 

George  Ellis  died  in  August,  1892,  the^ 
mortgage  to  William  Charles  Ellis  being 
then  subsisting. 

On  his  death  William  Charles  Ellis^ 
demanded  of  G^rge  Ellis,  a  son  of  the< 
deceased,  payment  of  the  debt,  threatening 
to  foreclose  if  he  were  not  paid. 

On  October  20,  1892,  George  Ellis,  the- 
son,  borrowed  from  James  Ellis  100/., 
and  the  same  day  paid  it,  and  a  sum  of 
3Z.  for  interest,  to  William  Charies  Ellis,, 
receiving  from  him  the  lease.  He  then 
gave  to  James  a  promissory  note  for  lOOL 
and  deposited  the  lease  with  him.  The^ 
promissory  note  referred  to  the  iact  that 
the  lease  was  deposited  as  security  for  the^ 
100/. 

On  November  9,  1892,  letters  of 
administration  of  the  estate_Qf  Geored 
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EUis,  the  father,  were  granted  to  George 
Ellis,  the  son,  on  the  assumption  that 
the  &ther  had  died  intestate ;  there  was 
in  fiict  a  will,  and  Cleorge  Ellis,  the  son, 
knew  of  it,  though  he  said  at  the  trial  it 
was,  as  he  thought,  not  properly  at- 
tested. That  will  appointed  an  executor. 
The  Court  did  not  find  that  George 
Ellis,  the  son,  did  other  acts  of  adminis- 
tration than  as  above  mentioned. 

On  November  23,  1892,  an  action  was 
oommenoed  against  George  EUls,  the  son, 
for  revocation  of  the  grant  of  administra- 
tion and  to  obtain  probate  of  the  will^ 

In  June,  1893,  th»  phuntiffis  in  that 
action  obtained  judgment,  the  will  was 
proved  in  solemn  form,  probate  was 
granted  to  the  executor,  the  letters  of 
administration  were  revoked,  and  George 
Ellis,  the  son,  was  ordered  to  pay  the 
costs  of  the  action.  Those  he  had  not 
paid,  nor  was  it  shewn  that  he  had  fully 
accounted  for  rents  and  other  moneys 
received  while  he  was  administrator. 

James  Ellis,  in  1896,  made  a  claim 
against  the  sole  beneficiary  under  the  will 
for  payment  of  his  1002. ;  his  claim  was 
repudiated,  and  he  took  no  steps  to  assert 
it.  He  died  in  1903,  the  present  plain- 
tifis  being  his  executors. 

Except  the  payment  to  W.  C.  Ellis 
under  the  circumstances  mentioned  there 
had  not  been  any  payment  of  principal 
or  interest,  nor  had  there  been  any 
acknowledgment  of  the  debt. 

The  house  had  been  sold  to  the  defen- 
dant, who  happened  to  be  the  original 
mortgagee,  W.  O.  Ellis,  and  on  Octo- 
ber 19,  1904,  this  action  was  commenced. 

On  the  sale  of  the  house  to  the  defen- 
dant, it  was  stated  that  George  Ellis,  the 
son,  asserted  that  the  lease  was  lost ;  and 
in  an  agreement  under  seal  dated  July  12, 
1902,  which  was  entered  into  by  the 
vendor  and  purchaser  to  provide  for  the 
indemnity  of  the  purchaser  against  any 
adverse  claim,  it  was  recited  amongst 
other  things  as  follows:  ''And  whereas 
George  Ellis  son  of  the  said  testator 
falsely  alleging  that  his  father  died  intes- 
tate obtained  letters  of  administration 
to  his  personal  estate  in  the  month  of 
November  1892  and  thereupon  the  said 
WiUiam  Charles  Ellis  not  knowing  of  the 
existence  of  the  said  will  received  from 


the  said  George  Ellis  payment  of  the  said 
sum  of  1002.  and  handed  to  him  the  said 
lease."  It  ^-as  said  by  the  plaintifis  that 
that  was  an  admisBion  by  the  defendant 
that  the  payment  was  made  by  George 
Ellis,  •  the  son,  as  administrator.  As- 
suming that  to  be  so,  the  Court  did  not 
think  it  assisted  the  plaintifs'  case. 

The  defendant  denied  that  the  plain- 
tiflTs  were  mortgagees  of  the  house,  and 
he  also  pleaded  the  Statute  of  Limita- 
tions. 

NorUmj  K,C,,  and  Aahton  Cross,  for  the 
plaintifife.— The  title  of  George  Ellis,  the 
son,  on  obtaining  letters  of  administration 
to  the  estate  of  his  father,  related  back  to 
the  death  of  the  intestate,  and  the  pay- 
ment off  of  the  old  mortgage  to  W.  C. 
Ellis  and  the  creation  of  a  new  mortgage 
to  James  Ellis  were  made  by  George 
Ellis,  the  son,  in  the  capacity  of  adminis- 
trator ;  and  the  mortgage  to  James  Ellis 
is  now  vested  in  the  plain6ifis,  who  are 
entitled  to  enforce  it — Foster  v.  Bate9 
[l843],»  Welehman  v.  Sturgis  [l849],*  HilC 
v.  Curtis  [1865]  *  Watson,  In  re  ;  Phillips,, 
ex  parte  [l886]/  and  Pryse,  In  re  [l904].* 

H.  Terrell,  K,C.,  and  J.  W,  Manntng^ 
for  the  defendant. — Upon  the  facts  as 
shewn  there  is  no  case  upon  which  the- 
plaintiff  can  succeed  in  law.  The  letters 
of  administration,  having  been  granted 
while  there  was  the  will  in  existence  ap- 
pointing an  executor,  were  void  ah  initio — 
fViUiams  on  Executors  (10th  ed.),  p.  461  ; 
Aln'am  v.  Cunningham  [l677],^  and  WooUey 
V.  Clark  [1822].^  There  cannot  be  two- 
different  persons  in  whom  the  property 
of  a  deceased  is  vested,  and  entitled  to> 
contract  on  his  behalf.  Boxall  v.  BoxcUl' 
[l884],*proceeds  on  theauthority  of  thetwo 
earlier  cases.  If  Abram  v.  Cunningham  ^ 
is  good  law,  it  covers  the  present  case.  On 
this  short  ground  the  defendant  is  entitled 
to  succeed. 

(1)  13  L.  J.  Ex.  88.  90 ;  12  M.  &  W.  226,  233. 

(2)  18  L.  J.  Q.B.  211  ;  13  Q.B.  552. 

(3)  36  L.  J.  Ch.  133,  137 ;  L.  R.  1  Eq.  90». 
100. 

(4)  66  L.  J.  Q.B.  78,  79;  18  Q.B.  D.  116. 
119.  Affirmed,  66  L.  J.  Q.B.  619;  19  Q.B.  Dw 
234. 

(6)  73  L.  J.  P.  84;  [1904]  P.  301. 

(6)  2  Lev.  182. 

(7)  6  B.  &  Aid.  744. 

(8)  63  L.  J.  Ch.  838 ;  27  Cb.  D.  220. 
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[Wabbhtqion,  J.— The  note  on  p.  501 
of  the  9th  edition  of  WiUiama  on  Executors j 
which  does  not  appear  in  the  new  edition, 
that  WooUey  v.  CfarA; '  would  seem  to  be  a 
caae  of  doubtful  authority,  will  be  found, 
on  reference  to  an  earlier  page  mentioned 
in  the  note,  not  to  apply  to  the  case  upon 
the  point  which  we  are  now  discussing.] 

Norton^  K.G.^  in  reply. — The  estate  of 
George  Bllis,  the  father,  took  the  benefit 
of  the  100^.,  and  must  bear  the  charge. 
It  benefited  to  the  extent  of  103/.  Even 
if  George  Ellis,  the  son,  was  not  entitled 
as  administrator  to  do  what  he  did,  yet  he 
was  entitled  to  stand  in  the  place  of 
William  Charles  Ellis  by  right  of  sub- 
rogation— Devaynea  v.  Robinson  [18571  ^ — 
and  to  transfer  the  right  to  James  Ellis. 

In  Williams  on  Executors^  p.  462,  it  is 
said,  ''  It  would  seem,  however,  that  as 
between  the  rightful  representative  and  a 
person  to  whom  the  administrator  under 
a  void  probate,  or  grant  of  letters,  has 
aliened  the  effects  of  the  deceased,  the 
act  of  alienation,  if  done  in  the  due 
course  of  administrationy  shall  not  be 
void" — citing  Graysbrook  v.  Fox  [l566]  *^ 
and  Porfor  v.  KeU  [l700]."  What  an 
administrator  does,  if  done  in  due  course 
of  administration,  is  good,  even  though 
the  grant  of  administration  be  affc^- 
wards  revoked.  James  Ellis  made  a 
payment  to  George  Ellis,  the  son,  for 
which  George  had  a  right  to  give  James  a 
receipt  and  to  hand  him  the  lease.  The 
meaning  of  the  Court  of  Probate  Act, 
1857 — see  sections  77  and  78 — is  that 
acts  done  before  revocation  are  good. 
Acts,  if  done  in  due  course  of  administra- 
tion, are  good,  even  though  done  before 
administration  granted — Bodger  v.  Arch 
[l854].i2  The  true  way  to  view  the  matter 
is  to  ask  whether  the  acts  in  question 
could  be  done  by  an  administrator,  whe- 
ther they  were  for  the  benefit  of  the 
estate,  and  whether  they  were  done  in 
the  due  course  of  administration.  In  the 
present  case  the  answer  to  each  question 
is  Yes. 

[Wabrington,  J.— The  syllogism  seems 
to  me  to  break  down  in  the  statement 

(9)  27  L.  J.  Ch.  157  ;  24  Beav.  86. 

(10)  1  Plow.  273,  282. 

(11)  1  Ld.  Raym.  658,  661. 

(12)  24  L.  J.  Ex.  19,  21 ;  10  Ex.  833,  339. 


tiiat  the  acts  done  were  for  the  benefit  of 
the  estate.] 

It  is  enough  that  they  were  done  in 
due  course  of  administration.  In  Abram 
V.  Cunningham  ^  and  Boxall  v.  BoxaU  ^ 
there  was  concealment  of  the  will.  Here 
the  beneficiary  under  the  alleged  will 
knew  of  its  existence. 

[Warrington,  J. — But  (George  Ellis, 
the  son,  concealed  it  from  the  Court  of 
Probate  or  he  would  not  have  got  ad- 
ministration.] 

His  dealing  with  the  lease  was  such  as 
to  bind  the  rightful  executor — Thompson 
V.  Harding  [1853].*' 

H.  Terrdlj  ^.C,  in  reply  upon  the 
further  cases  cited. — The  plaihtifis  must 
make  out  that  Gteorge  Ellis,  the  son,  was 
executor  de  son  tort  acting  in  the  due 
course  of  his  administration — TTtompson 
V.  Harding.^^  That  they  have  not 
shewn.  He  paid  the  mortgagee  and  got 
the  lease,  and  so  far  all  was  right.  Bat 
then  he  went  on  to  deposit  the  lease,  and 
that  was  not  in  the  course  of  administra- 
tion. Nor  was  it  for  the  benefit  of  the 
estate.  If  the  contention  of  the  other 
side  is  right,  he  prevented  the  Statute  of 
Limitations  from  running  in  its  fieivour. 

Cur.  ad/o,  vuU, 

Warrington,  J.  (after  stating  the 
fiicts). — If  the  letters  of  administration 
had  remained  unrevoked,  then  I  think 
they  would  have  related  back  to  the  death 
of  George  Ellis,  the  father,  and  the  pledge 
of  the  house  by  the  administrator  for  the 
purpose  of  securing  money  borrowed  for 
the  payment  of  a  debt  would  have  been 
valid,  the  statute  would  not  have  run,  and 
the  plaintifis  would  have  been  entitled 
to  succeed — see  Foster  v,  Bates.^  But, 
unfortunately  for  the  plaintifis,  there  was 
in  existence  a  will  by  which  an  executor 
was  appointed,  that  will  was  duly  proved, 
and  the  administration  was  revoked. 
Under  those  circumstances  I  think  it  is 
clear  law  that  the  grant  of  letters  of 
administration  is  wholly  void,  and  that, 
speaking  generally,  dispositions  of  the 
assets  by  the  supposed  administrator  are 
void  also ;  the  ground  of  this  being  that 
the  assets  are  vested  in  the  executor  from 
the  death,  and  the  supposed  administrator 
(13)  22  L.  J.  Q.B.  448 ;  2  E.  &^.  630.      | 
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has  no  property  in  them  and  no  power  of 
dealing  with  them.  This  was  determined 
in  Abrum  v.  Cunningham,^  In  that  case 
a  testator,  David  Cunningham,  being  pos- 
sessed of  certain  leaseholds  as  ezecut<xr, 
died  on  September  15,  1665,  leaving  a 
will  whereby  he  appointed  executors,  who, 
of  course,  became  executors  of  the  original 
testator.  On  October  21,  1671,  adminis- 
tration de  banU  non  of  the  original  tes- 
tator was  granted  to  a  creditor,  the  Ordi- 
nary having  no  notice  of  the  will.  On 
March  1,  1672,  the  administrator  sold 
the  leaseholds  to  the  plaintiff  for  1,000^. 
On  February  13,  1673  (the  surviving 
executor  of  the  will  of  David  Cunning- 
ham having  renounced  probate),  the  ad- 
ministration granted  to  the  creditor  was 
revoked,  and  administration  of  the  estate 
of  the  original  testator  was  granted  to 
the  defendant.  The  question  was  whether 
the  plaintiff  or  the  defendant  had  the 
better  title,  and  it  was  decided  in  favour 
of  the  defendant.  The  grounds  of  the 
decision  appear  in  the  argument  for  the 
defendant,  and  are  that  if  there  are  in 
fact  executors  the  Ordinary  has  no  power 
to  grant  administration,  the  property  is 
vested  in  the  executors,  and  the  letters  of 
administration  and  the  dealings  by  the 
administrator  under  them  were  simply 
void.  This  is  recognised  as  good  law  by 
Mr.  Justice  Kay  in  BoxaU  v.  BoxcUl  ^  and 
in  the  last  (10th)  edition  of  WiUiama  on 
Executors^  p.  461. 

But  it  is  contended  by  the  plaintiffs 
that  there  is  an  exception  to  the  general 
rule  of  acts  done  in  the  due  course  of 
administration,  and  that  such  acts  are  not 
void.  For  this  reliance  is  placed  on  several 
authorities,  and  in  particular  on  a  dictum 
in  the  ca^  of  Qraysbrook  v.  Fox}^  The 
headnote  is  as  foUows:  ''A.  makes  his 
will  and  appoints  an  executor,  and  dies, 
the  Ordinary,  without  taking  notice  of 
the  will,  commits  administration  to  J.  S. 
before  the  executor  has  proved  the  will, 
the  administrator  sells  the  goods  of  the 
deceased,  and  the  executor  afterwards 
proves  the  will,  and  brings  detinue  for  the 
goods  against  the  vendee,  and  adjudged 
that  ho  should  recover,  for  the  proluite 
supersedes  the  administration  ah  initio^ 
and  the  sale  made  under  if — so  £eu: 
the  decision  is  the   same   as  Ahram  v. 


Cunmnghcmi  ^  ;  then  it  goes  on :   ''  but 
otherwise  if  it    be    averred     that    the 
sale  was  made  to  discharge  the  funeral 
expenses  or  debts,  which  the  adminis- 
trator   or  executor   was  compellible  to 
pay,  for  there  such  sale  shall  be  inde- 
feasible for    ever.''     The    dictum    upon 
which  the  latter  part  of  that  headnote  is 
founded   is  that  of  Justice  Walsh,   at 
p.  282,  that  "  if  the  defendant  here  had 
averred  that  the  administrator  had  aliened 
the  goods  to  him  for  a  certain  sum,  and 
had  employed  the  money  in  discharge  of 
the  funeral,  or  of  the  debts  of  the  de- 
ceased, or  about  other  things  which  an 
executor  should  be  forced  to  do,  there  the 
sale  for  such  purposes  should    not    be 
avoided,  but  should  remain  indefeasible  ; 
and  the  reason  is,  because  by  the  commis- 
sion of  the  administration  to  him  by  the 
Ordinary,  who  was  ignorant  of  the  testa- 
ment, he  has  a  colour  of  authority,  though 
it  is  not  a  rightful  one,  and  he  that  has 
the  right  suffers  no  disadvantage  although 
he  be  bound  by  the  act  of  the  adminis- 
trator^ for  it  is  no  more  than  he  himself 
was  compellible  to  do,  and  the  adminis> 
trator  having  done  that  which  the  exe- 
cutor himself  was  obliged  to  do,  his  act 
shall  be  allowed  good,  because  the  executor 
himself  is  thereby  freed  and  excused  from 
the  trouble  of  doing  it.  And  so  inasmuch  as 
the  administrator  was  compellible  to  do  it, 
(for  if  he  was  sued  for  a  thing  which 
ought  to  be  done,  he  could  not  disable  or 
di^harge  himself  for  the  time)  it  is  reason- 
able, and  no  detriment  to  any  one  that 
the  thing  done  should  remain  stable  and 
firm  without  impeachment."    It  is  to  be 
observed  that  the  essence  of  that  state* 
ment  of  law  is  that  the  act  is  one  which 
the  executor  is  compellable  to  do.    But 
in  this  case,  though  as  between  the  real 
and  the  supposed  legal  personal  represen- 
tative the  payment  of  the  debt  may  well 
be  treated  as  proper  so  as  to  entitle  the 
latter  to  credit,  the  mortgage  stands  on  a 
different  footing.    This  was  essentially  a 
voluntary  act,  no  title  was  in  &ct  con- 
ferred by  it,  and  on  the  authorities  I  have 
cited  I  hold  it  to  have  been  simply  void. 

The  plaintiffs  then  contend  that  George 
Ellis,  having  paid  off  the  debt  for  the 
benefit  of  the  estate,  was  entitled  to 
stand  in  the  place  of  the  creditor,  and 
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transferred  that  right  to  James  Ellis,  who 
actually  found  the  money.  But,  granting 
that  such  would  he  the  right  of  George 
Ellis,  and  that  the  plaintiffs  could  assert 
that  right  hy  suhrogation,  any  claim 
founded  on  it  would  now  be  barred  by 
the  Statute  of  Limitations.  QThe  debt  is 
of  course  long  since  barred,  and  all  claims 
under  the  original  security  are  now  barred 
also,  for  in  this  aspect  of  the  case  the 
payment  of  the  interest  was  made  by  a 
stranger  and  was  not  such  a  payment  as 
would  prevent  the  statute  from  running. 
Moreover,  even  if  it  could  be  otherwise 
supported,  the  claim  by  way  of  subroga- 
tion to  the  rights  of  George  Ellis  would 
be  effectually  met  by  establishing  his 
indebtedness  to  the  estate  in  respect  of 
the  costs  of  the  probate  action,  and 
possibly  in  respect  of  rents  and  other 
moneys. 

On  the  whole,  I  think  the  present 
action  fails,  and  there  must  be  judgment 
for  the  defendant  vnth  costs. 


Solicitors — A.  B.  Clifton,  for  plaintiffs ; 
Uenry  Fisher,  Jan.,  for  defendant. 

[JReiported  by  Arthur  Lawrence,  Esq., 
BarrUtCf'  at- Law, 


tINOTON,  J.   ") 
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Parbterihip — Trustee — Lease  oj  Part- 
nership Premises — Purchase  of  Freehold 
Reversion, 

The  principle  of  Keech  t?.  Sandford 
(Select  Ca.  Oh.  61)  as  extended  by  Phillips 
V,  PhiUips  (64  L.  J.  Oh.  943 ;  29  Oh.  D. 
673),  thai  a  trustee,  or  person  in  a  fidu- 
ciary position^  cannot  purchase  for  his 
own  benefit  ^freehold  reversion  ea^eetant 
on  the  determination  of  a  lease,  being  part 
of  the  trust  property,  only  applies  in  the 
ease  of  leases  renewable  by  contract,  or 
where  there  is  a  reasonable  expectation  that 
the  lease  wiU  be  renewed, 

Bandall  t^.  Bussell  (3  Mer.  190)  and 
Longton  r.  Wilsby  (76  L.  T.  770) 
foUwced, 


In  the  year  1854  W.  Webb  was 
possessed  of  certain  leasehold  premises  at 
Aberbeeg  in  the  county  of  Monmouth. 
The  property  was  held  under  the  same 
lessor.  Part  was  held  under  a  lease  dated 
in  the  year  1839  for  a  term  which  ex- 
pired in  1901  ;  another  part  was  held 
under  a  lease  dated  in  the  year  1840  for 
a  term  which  expired  in  the  year  1903 ; 
and  the  remainder  under  a  yearly  tenancy. 
In  October,  1880,  one  moiety  of  the 
reversion  expectant  on  the  determination 
of  the  two  leases  of  1839  and  1840,  and 
of  the  property  of  which  W.  Webb  was 
yearly  tenant,  was  put  up  for  sale  by 
auction.  It  was  bought  by  W.  Webb  for 
his  own  benefit,  and  conveyed  to  him  in 
fee-simple  by  deed  dated  January  1, 1881. 
W.  Webb  bequeathed  his  leasehold  interest 
and  devised  his  moiety  of  the  freehold 
reversion  in  the  pit^mises  to  his  two  sons 
J.  R.  and  T.  A.  Webb,  and  died  on 
March  27,  1883.  In  the  year  1892,  J.  K. 
Webb  and  T.  A.  Webb  purchased  and 
took  a  conveyance  to  themselves  in  fee- 
simple  of  the  other  moiety  of  the  same 
freehold  reversion. 

In  June,  1854,  W.  Webb  made  over  to 
his  two  sons  W.  H.  Webb  and  J.  R. 
Webb  and  to  his  son-in-law  the  brewery 
business  which  he,  W.  Webb,  had  carried 
on  on  part  of  the  premises.  There  were 
various  changes  in  the  constitution  of  the 
partnership,  and  at  the  date  when  this 
action  was  brought  the  plaintiffs  were 
entitled  as  beneficiaries  to  one-fourth^ 
and  the  defendants  (other  than  the  de- 
fendant company)  to  the  remaining  three- 
fourth  shares  in  the  partnership. 

No  formal  lease  nor  an  agreement  for  a 
lease  of  the  premises  upon  which  th& 
business  was  carried  on  was  ever  granted 
to  the  various  partnerships,  either  by 
W.  Webb  in  his  lifetime,  or  by  his  sons 
J.  R.  and  T.  A.  Webb  after  his  death. 
In  his  Loi-dship's  opinion  there  was  only 
a  contract  or  licence  entitling  the  partner- 
ship to  continue  carrying  on  the  brewery 
business  on  that  part  of  the  premises 
whereon  W.  Webb  had  carried  it  on. 

In  this  action  (amongst  other  claims) 
the  plaintiffs  sought  to  obtain  a  declara- 
tion that  the  purchase  of  the  freehold 
i-eversion  in  the  premises  enured,  as  to  an 
apportioned  part  thereof,  for  the  benefit 
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of  the  partnership  business,  and  for  an- 
-ciliary  relief. 

Eenry  TarreU,  K,C,,  and  Chubh,  for 
the  pluntiffs. — The  principle  of  Keech 
V,  Sandftn'd  [l726]  ^  is  that  a  person  in 
a  fiduciary  position  cannot  acquire  a 
benefit  for  himself  and  disappoint  a 
beneficiary.  The  principle  is  of  general 
application,  and  applies  not  only  to  cases 
where  there  is  strictly  the  relation  of 
trustee  and  cestui  que  tnut,  but,  between 
partners,  persons  having  a  limited  interest 
and  remaindermen,  and  mortgagor  and 
mortgagee — RanelagKe  (Lord)  Willy  In  re 
[i884].^  It  applies  to  the  purchase  of 
a  reversion — Philips  v.  FhiUips  [i885].' 
Partners  stand  to  one  another  in  a  fidu- 
ciary position — Featherstonhaiigh  v.  Fen- 
wick  [isio]  *  and  Clegg  v.  Fiahwick  [l849].* 

Warmington^  K.Cj  and  RoU,  and  Cave, 
K,C.,  and  F.  S,  Stokes,  for  the  defendants. 
— W.  Webb  and  his  sons  were  entitled  to 
the  leaseholds  for  their  own  benefit,  and 
what  they  purchased  was  the  reversion 
expectant  upon  the  determination  of  the 
leases,  and  it  is  a  graft  or  addition  to  that. 
The  partnership  had  no  interest  in  the 
leases.  There  is  a  distinction  between 
eases  where  the  leases  are  or  are  not 
renewable.  It  is  only  where  the  lease  is 
renewable  by  contract  or  custom  that  the 
doctrine  of  Keech  v.  Sand/ord  ^  is  applied. 
Further,  it  is  not  an  irrebutable  presump- 
tion, but  is  a  matter  which  can  be  ex- 
plained by  the  circumstances — RandaU 
V.  Russell  [1817],*  Hardman  v.  Johnson 
[1815],^  Burd(m  v.  Barkus  [1862],*  and 
Longton  v.  Wtlsby  [1897].^ 

Henry  TerrMj  K,C.^  in  reply,  referred 
to  Bisa,  In  re;  Bias  v.  Biss  [1903],*® 
Aeheson  v.  Fair  [i843]/*  and  Aberdeen 
Town  Council  v,  Aberdeen  University 
[1877].»» 

(1)  Select  Ca.  Ch.  61 ;  2  Wb.  &  Tu.  L.C. 
.(7th  ed.),  693. 

(2)  53  L.  J.  Ch.  689  ;  26  Ch.  D.  590. 

(3)  54  L.  J.  Ch.  943 ;  29  Ch.  D.  673. 

(4)  17  Ves.  298. 

(5)  19  L.  J.  Ch.  49 ;  1  Mac.  &  G.  294. 
'  <6)  3  Mer.  190. 

(7)  8  Mer.  347. 

(8)  31  L.  J.  Ch.  521 ;  4  De  G.  F.  &  J.  42. 

(9)  76  L.  T.  770. 

(10)  72  L.  J.  Ch.  473  ;  [1903]  2  Ch.  40. 

(11)  8  Dr.  &  W.  512  ;  2  Con.  &  Law.  208. 

(12)  2  App.  Cas.  644. 


Warrington,  J.,  after  stating  the  facts, 
continued  :  I  now  propose  to  see  what  the 
law  is  on  the  first  question  applicable  to 
this  case.  This  is  beyond  dispute,  and 
has  not  been  disputed  by  the  defendants, 
that  if  a  trustee,  or  a  person  in  the  posi- 
tion of  a  trustee,  holding  a  lease  as  part  of 
his  trust  property,  takes  a  renewal  of  that 
lease,  the  renewed  lease  is  treated  as  a 
graft  upon  or  addition  to  the  trust  pro- 
perty, and  itself  forms  part  of  the  trust 
property.  As  to  that  I  think  there  can 
be  no  doubt.  And  I  think  there  is  also 
no  doubt  that  that  principle  is  applicable 
to  the  relations  between  partners ;  and  if 
part  of  the  assets  of  the  firm  consists  of 
leasehold  premises,  one  partner  cannot 
take  a  new  lease  of  those  premises,  and 
then  insist  on  keeping  that  for  his  own 
benefit.  But  it  is  sought  to  extend  that 
doctrine  further  by  saying,  in  equally 
general  terms,  that  no  snch  trustee  or 
partner  is  capable  of  taking  to  himself 
the  reversion  expectant  on  the  deter- 
mination of  the  lease  of  which  the 
trust  estate  or  the  partnership,  as  the 
case  may  be,  is  possessed.  In  my  opinion, 
in  the  wide  terms  in  which  I  have  ex- 
pressed it,  and  in  which  alone  it  must  be 
expressed  if  the  plaintiffs  are  to  succeed, 
the  proposition  is  not  sound. 

The  question  was  raised  in  a  suit  of 
Randall  v.  Russell  ^  before  Sir  William 
Grant.  In  that  case  a  testator  had  been 
possessed  of  certain  premises  held  under 
a  college  lease.  He  had  given  those  pre- 
mises, with  others,  to  his  wife  during  her 
widowhood,  with  gifts  over,  after  her 
second  marriage,  to  other  persons.  After 
his  death  his  widow  took  a  new  lease,  and 
she  subsequently  purchased  the  reversion, 
not  from  the  college,  but  from  a  Mr. 
Hull,  to  whom  the  college  had  conveyed 
it.  It  will  be  noticed,  therefore,  that 
that  case  raised  both  the  question  as  to 
the  renewed  lease  and  the  question  as  to 
the  title  of  the  reversion.  Sir  William 
Grant  held  first,  in  accordance  with  the 
general  principle  which  I  have  stated, 
that  the  new  lease  did  belong  to  the 
estate  of  which  the  widow  had  been 
tenant  for  life,  but  that  the  reversion  did 
not.  The  grounds  on  which  he  so  held 
are  most  important.  After  alluding  to  the 
question  with  reference  to  the  reversion 
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he  says :  **  No  case  was  mentioned, 
in  which  this  sort  of  equity  had  been 
carried  to  such  a  length.  The  ground 
commonly  stated,  on  which  the  renewed 
lease  becomes  subject  to  the  trusts  of  a  will 
disposing  of  the  original  lease,  is,  that  the 
one  is  merely  an  extension  or  continuation 
of  the  other.  But  the  fee  is  a  totally 
different  subject,  which  the  testator  had 
it  not  in  his  contemplation  to  acquire  or 
dispose  of.  Yet,  if  Mrs.  Russell  had 
purchased  from  the  college,  it  might  be 
said,  that  she  thereby  intercepted  and  cut 
off  the  chance  of  future  renewals,  and, 
consequently,  made  use  of  her  situation  to 
prejudice  the  interests  of  those  who  stood 
behind  her;  and  there  might  be  some  sort 
of  equity  in  their  daim  to  have  the  rever- 
sion considered  as  a  substitution  for  those 
interests;  although,  as  I  have  already 
said,  I  am  not  aware  of  any  decision  to 
that  effect.  But,  here,  the  situation  of 
the  parties  was  altered  by  the  act  of  the 
landlord,  without  any  intervention  of  the 
tenant  for  life.  The  college  had  aliened 
the  property  to  an  individual*  The  benefit 
attending  the  tenant-right  of  renewal 
with  a  public  body  was  gone.  A  lease  at 
a  rack  rent  was  all  that  was  to  be  ex- 
pected from  the  private  proprietor.  Mrs. 
RusselFs  purchase  from  the  first  vendee 
wrought  no  change  whatever  in  the  situa- 
tion of  those  who  had  had  interests  in  the 
lease  as  a  college  lease.  Before  she  bought, 
it  had  become  a  lease  that  must  expire  at 
the  end  of  14  years.  Whether  Mr.  Hull 
sold  or  kept  the  reversion,  was  a  matter 
of  indifference  to  them.''  And  then  he 
proceeded  to  hold,  in  that  case,  that  the 
tenant  for  life  did  not  hold  the  reversion 
in  trust  for  the  persons  interested  under 
the  will,  and  he  makes  his  reasons  as 
plain  as  reasons  can  be  made.  Holding 
under  a  college  lease,  there  was  a  reason- 
able expectation  of  renewal  at  the  old 
rent  and  under  the  old  terms ;  holding 
from  a  private  individual,  there  was  no 
such  expectation,  and  the  tenant  could 
not  expect  to  get  anything  but  an  ordinary 
lease,  if  he  got  it  at  all,  in  competition 
with  other  persons,  and  at  a  rack-rent ; 
and  that  learned  Judge  distinctly  refused 
to  apply  to  such  a  case  the  principle 
which,  he  said,  he  thought  might  be  applied 
if  the  lease  bad  remained  a  college  leasee. 


There  is  an  earlier  case  before  the  same 
learned  Judge,  the  case  of  Hardman  v. 
Johmon'' ;  but  I  do  not  refer  to  that 
case  further,  because,  although  the  same 
learned  Judge  in  ihsA  particular  case 
also  held  that  the  reversion  did  not  belong 
to  the  trust  estate,  the  reasons  for  that 
decision  are  not  given,  and  it  is  therefore 
not  of  very  much  value  as  an  authority. 

No  case  questioning  the  decision  in 
Bandall  v.  RuasdL  ^  has  been  cited,  and  no 
other  case  has  been  referred  to  until  1885, 
when  FhiUipa  v.  PhUUpa*  came  before 
the  Court  of  Appeal.  FhtUipa  v.  PhiUips  * 
was  just  the  case  which  Sir  William  Grant 
said  he  thought  might  be  determined  in 
favour  of  the  trust  estate.  In  that  case 
a  testatrix  had  certain  leaseholds  which 
were  renewable  by  custom — ^that  is  to 
say,  they  were  leaseholds  held  under  the 
City  of  London,  the  lease  of  which  the 
City  for  many  years  had  been  in  the  habit 
of  renewing  on  payment  of  a  certain  fine — 
as  we  all  know,  a  very  common  thing  in 
City  leases.  There  is  no  legal  obligation, 
but  as  a  matter  of  &ct  the  City  continues 
to  renew  on  those  terms,  and  every  tenant 
of  any  such  property  has  an  expectation 
that  the  lease  will  be  so  renewed.  The  tes- 
tatrix devised  those  leaseholds  to  James 
Phillips  for  the  residue  of  the  term,  and 
after  the  death  of  James  to  his  children. 
James  renewed  the  leases  more  than  once, 
and  he  afterwards  purchased  the  rever- 
sion. There  was  no  dispute  as  to  the 
renewed  leases,  but  the  question  arose 
whether  his  children  became  entitled  to 
the  reversion.  It  was  held  by  the  Court 
of  Appeal  that  they  did.  But  why?  I 
think  quite  plainly  because  the  case  was 
just  that  case  which  Sir  William  Grant 
referred  to  in  RandaU  v.  RugadL^  as  a 
case  in  which  that  equity  might  heap- 
plied.  Sir  W.  Brett,  M.R.,  who  gives 
the  first  judgment  there,  puts  it  in  per- 
fectly plain  terms.  He  says :  *'  The  will 
must  be  construed  with  reference  to  the 
facts  which  existed  at  the  time  when  it 
was  made,  and  which  must  be  presumed 
to  have  been  known  to  the  testatrix.  She 
was  possessed  of  a  term  for  twenty-one 
years  created  by  a  lease  granted  shortly 
before  she  made  her  will ;  her  interest  was 
of  a  somewhat  peculiar  nature,  for  the 
yearly  rent  was  only  3^. ;  but  it  was  an 
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ecclesiastical  lease'' — it  was  really  a 
corporation  lease,  but  that  makes  no 
difference—''  and  upon  payment  of  a  fine 
and  upon  surrender  within  a  limited  time 
it  gave  a  right  to  renewal.  She  would, 
thmfore,  consider  herself  to  be  possessed 
of  a  renewable  lease,  and  she  must  be 
assumed  to  have  intended  to  dispose  of 
a  r^iewable  lease  by  her  will.  It  is  a 
well-established  doctrine  of  a  Court  of 
equity  that  the  trustee  or  tenant  for  life  of 
a  lease  can  renew  it  only  for  the  benefit 
of  the  estate.  We  are  now  asked  to  apply 
this  doctrine  to  a  case  where  the  tenant  for 
life  has  purchased  the  reversion.  This  is, 
no  doubt,  an  extension  of  the  principle ; 
but  I  think  that  it  is  an  extension  which 
we  ought  to  sanction."  I  ought  to  mention 
that  RandaU  v.  RuaseU^  had  been  cited 
there,  but  dted  to  distinguish  it  so  far  as 
the  decision  was  concerned,  and  to  rely 
upon  it  ao  far  as  the  dietum  of  Sir  William 
Grant  was  concerned.  What  I  think 
the  Master  of  the  Rolls  intended  to  do  in 
that  case  was  to  turn  the  dietum  of  Sir 
William  Grant  into  a  decision  of  his  own, 
and  not  to  go  further,  fie  did  not  intend 
to  overrule  the  decision  in  JRandaU  v. 
£u88eU  ^  in  the  least.  Lord  Justice 
Cotton  gives  a  judgment  to  the  same  effect, 
premising  it  by  the  statement  that,  the 
question  was.  Who  has  the  right  to  what 
was  a  reversion  in  property  comprised 
in  an  ecclesiastical  lease  f  Lord  Justice 
Lindley  gave  no  reasons  of  his  own,  but 
merely  concurred  in  the  judgments  of  the 
other  Judges.  Li  my  judgment,  that  case 
carries  the  matter  no  farther  forward. 
That  is  a  decision  which  is  perfectly  con- 
sistent with  BandaU  v.  Ruaadl,^  It 
carries  out  that  which  Sir  William  Grant 
thought  possibly  might  be  held  to  be  the 
law,  although  he  hesitated  to  affirm  it 
positively. 

Up  to  this  point  I  have  expressed  my 
own  view  upon  the  effect  of  RandaU  v. 
RwseU^  and  PhUlipa  v.  PhiUips,^  but  the 
question  came  up  distinctly  for  decision 
before  Mr.  Justice  Stirling  in  Longion  v. 
WtU^?  There  the  testator  had  been  pos- 
sessed of  certain  leaseholds  not  renewable, 
and  had  given  them  to  a  brother  for  life, 
with  remainders  over.  The  second  tenant 
for  life,  during  the  life  of  the  first,  had 
purchased  the  reversion,  and  the  question 


there  was,  Was  he  a  trustee  for  the  re- 
maindermen f  That  is  the  exact  question 
which  I  have  to  decide.  RandaU  v. 
Biu9eU^  was  referred  to,  as  was  PJUUipB 
V.  PhiUips,^  and  Mr.  Justice  Stirling  in 
his  j  udgment  stated  the  facts  of  Randall  v. 
Rtutadl,^  and  referred  to  that  part  of  the 
judgment  which  I  have  read,  and  then 
said,  "  That  is  the  decision  eighty  years 
ago  of  a  very  eminent  Judge,  and,  as  for 
as  I  can  find,  it  has  not  been  overruled  nor 
dissented  from."  Then  there  is  a  reference 
to  PhiUipa  V.  PhiUips  '  stating  in  express 
terms  that  that  was  a  case  with  reference 
to  leaseholds  renewable  by  custom.  Then 
he  goes  on :  **  the  grounds  of  the  decision 
are  given  by  the  Master  of  the  Eolls. 
fie  says :  '  She  was  possessed  of  a  term  of 
twenty-one  years  created  by  a  lease 
granted  shortly  before  she  made  her  will ; 
her  interest  was  of  a  somewhat  peculiar 
nature,  for  the  yearly  rent  was  only  31, ; 
but  it  was  an  ecclesiastical  lease,  and  upon 
payment  of  a  fine,  and  upon  surrender 
within  a  limited  time,  it  gave  a  right  to 
renewaL  She  would  therefore  consider 
herself  to  be  possessed  of  a  renewable 
lease,  and  she  must  be  assumed  to  have 
intended  to  dispose  of  a  renewable  lease 
by  her  will.  It  is  a  well-established  doc- 
trine of  a  Court  of  equity  that  the  trustee 
or  tenant  for  life  of  a  lease  can  renew 
it  only  for  the  benefit  of  the  estate.  We 
are  now  asked  to  apply  this  doctrine  to  a 
case  where  a  tenant  for  life  has  purchased 
the  reversion.  This  is,  no  doubt,  an 
extension  of  the  principle,  but  I  think 
that  it  is  an  extension  which  we  oueht 
to  sanction.'  Cotton  and  Lindley,  LJJ. 
take  the  same  view.  But  none  of  the 
learned  Judges  indicated  any  intention 
of  overruling  RandaU  v.  RuaM^^  or 
departing  from  what  was  there  laid 
down.  That  case  was  dted,  and  the 
passage  I  have  read,  from  *  if  Mrs.  Bussell 
had  purchased  from  the  college '  down  to 
decision  to  that  efiect,'  was  referred  to  and 
relied  on  on  behalf  of  the  remaindermen, 
and  the  Court  adopted  the  view  expressed 
by  Grant,  M.R.  in  that  passage.  If 
RandaU  v.  RuueU^  is,  as  I  think,  a  bind- 
ing authority,  the  present  case  falls  well 
within  it,  because  it  is  less  fovourable  to 
the  purchaser  in  two  respects :  first,  the 
purchase  there  was  made  by  an  actual 
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tenant  for  life  in  possession,  whereas  here  it 
was  made  by  a  reversioner ;  and,  secondly, 
in  that  case  the  leases  were  at  one  time 
renewable  by  custom,  whereas  here  it  is 
not  so.  Not  finding  any  case  in  which 
the  doctrine  of  Keeeh  v.  Sandfard  ^  has 
been  applied  to  leaseholds  which  were 
not  renewable  by  contract  or  custom,  and 
finding  that  the  case  of  Randall  v.  Russell  ^ 
has  not  been  overruled,  I  shall  follow  it, 
and  I  therefore  hold  that  that  case  ap- 
plies." Now  I  certainly  think  there  is  a 
slip  in  taking  down  the  learned  Judge*s 
language.  What  the  learned  Judge  ob- 
viously meant  is :  "  Not  finding  any 
ease  in  which  the  doctrine  of  Kesch  v. 
Sandfard  ^  has  been  applied  to  the  pur- 
chase of  the  reversion  of  leaseholds,"  and 
60  on.  He  obviously  meant  that.  The 
rest  of  the  judgment  shews  it.  I  assent 
to  the  principles  enunciated  in  Longton  v. 
Wilshy,^  but  even  if  I  did  not  agree 
with  that  judgment  of  Mr.  Justice  Stirling, 
I  should  be  lx>und  by  it.  It  seems  to  me, 
therefore,  both  on  principle  and  on  autho- 
rity, that  the  purchase  of  the  reversion  in 
this  case  did  not  in  any  way  enure  for  the 
benefit  of  the  partnership  firm,  either  on 
any  doctrine  including  the  consideration 
of  trustee  and  esstiii  que  trust,  or  by 
regarding  William  Webb  or  the  pur- 
chasers of  the  other  moiety  as  trustees 
for  the  Bevan  family.  On  that  ground, 
that  part  of  the  case  fiuls. 

But  I  do  not  want  to  part  with  it  with- 
out saying  that  I  think  it  fails  on  another 
ground,  which  is  this  :  In  my  judgment, 
if  the  reversion  could  be  treated  as  a 
graft  upon  or  addition  to  something  pos- 
sessed by  the  firm  or  by  the  cestuis  que 
trust,  there  is  not  in  this  case  anything 
upon  which  it  could  be  grafted.  I  need 
not  repeat  what  I  said  when  I  was  reading 
the  documents  in  the  case.  In  my  judg- 
ment, the  true  effect  of  those  documents 
was  not  to  create  an  interest  in  the  firm 
in  these  leasehold  premises,  but  to  give 
the  members  of  the  partnerships,  by  con- 
tract, a  right  to  carry  on  the  business 
on  the  premises.  Then,  if  so,  there  is 
nothing  upon  which,  even  if  a  lease 
had  been  granted  on  the  equitable  doc- 
trines which  I  have  referred  to,  that 
lease  could  have  been  grafted.  In  my 
judgment,  therefore,  on  this  part  of  the 


case,  instead  of  the  declaration  asked  for 
by  the  plaintiff,  there  ought  to  be  a 
declaration  that  the  freehold  and  inherit- 
ance of  the  brewery  premises  ought  not 
to  be  treated  as  part  of  the  assets  of  the 
firm. 

■  ■  11  « 

Solicitors  —  Andrew  Wood,  Parves  k  Sutton, 
agents  for  Powell  &  Haghes,  Brjnmawr,  for 
plaintiffR ;  Le  Brasseur  &  Oaklej,  agents  for 
Le  Brasseur  &  Bowen,  Newport,  Monmouth- 
shire, for  defendants. 

[Beported  hy  A.  E.  Randall,  Esq., 
BarrUter-at'La  re. 


Feb.  9.  10.  21.)    W.H.  Smith  &  Son. 

Copyright  —  Picture  — InfringeTnAnt — 
Photographic  Reproduction  —  ^^Copy"  of 
the  Work  or  the  Design  thereof-^Fine  Arts 
CopyHght  Act,  1862  (25  <t-  26  Vict.  c.  68), 
ss.  I  and  11. 

The  plaintiff,  who  was  the  owner  of  the 
copyright  in  an  oil  painting  representing 
a  winged  female  kneeling  nn  a  rock  and 
gazing  into  waUr  below,  reprodjuosd  the 
picture  in  various  forms  and  sizes  by  photo- 
graphic processes.  The  defendants  sold 
copies  of  an  American  magazine  contavn- 
ing  on  a  page  of  its  advertising  section  a 
small  and  rude  photographic  reproduction 
of  the  more  distinctive  features  of  this 
picture,  omiUing  the  background  and 
wings.  This  reproduction  was  placed 
amongst  various  other  similar  reproduc- 
tions of  other  pictures  grouped  round  an 
announcement  in  which  the  readers  were 
offered  a  prize  if  they  could  name  a 
certain  percentage  of  the  advertisers  who 
used  the  pictures  as  advertisements.  On 
complaint  being  made  by  the  plaintiff  the 
page  in  question  was  torn  out  of  all  copies 
of  the  magazine.  In  an  action  for  an 
infringement  of  copyright, — Held,  that  the 
reproduAition  in  question  must  be  held  to 
be  a  "  copy  '\of  the  original  "  work,  or  the 
design  thereof,"  unthin  the  meaning  of 
the  Fine  Arts  Copyright  Act,  1862,  and 
there  mtut  be  judgment  for  the  plaintiff^ 
with  one  farMng  damages^  and  the  costs 
of  the  action* 
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The  plaintiff  was  a  fine-art  pablisber 
of  Maoichy  London,  and  New  York,  and 
carried  on  a  very  large  trade  in  reproduc- 
tioQB  of  works  of  art  of  old  masters  by 
means  of  coloured  fitcstmiles,  pbotogra- 
vuresi  and  pbotograpbs.  The  defendants 
were  magazine  and  newspaper  distributors 
and  tbe  proprietors  of  railway  bookstalls 
throughout  the  kingdom. 

In  June,  1890,  the  plaintiff  became  the 
owner  of  the  copyright  in  a  picture  called 
"Nature's  Mirror,"  or  ''Psyche  at  the 
Spring,"  painted  by  Paul  Thumann.  This 
picture  was  an  oil  painting  of  considerable 
artistic  merit  and  beauty,  and  represented 
a  draped  female  with  wings  on  her  back, 
kneeling  on  a  rock,  and  gazing  into  a  pool 
of  water  below.  Numerous  reproductions 
of  this  picture  in  coloured  photogravures 
and  photographs  of  various  sizes  were 
made  by  the  plaintiff  and  sold  at  prices 
vaiying  firom  three  guineas  to  sixpence. 

In  August,  1904,  the  defendants  offered 
for  sale  at  their  bookstalls  an  American 
magazine  called  Munsej/'a,  and  in  the  ad- 
vertising section  of  the  August  number 
of  this  magazine  there  appeared  a  rude 
photographic  reproduction  of  "  Nature  s 
Mirror,"  about  three-quarters  of  an  inch 
in  diameter,  and  placed  amongst  a  number 
of  other  similar  reproductions  of  pictures, 
all  of  which  were  stated  to  form  pieces  or 
parts  of  jGunous  advertisements,  and  were 
grouped  round  an  announcement  in  which 
the  readers  of  the  magazine  were  offered 
a  prize  if  they  could  name  40  per  cent,  of 
the  ^advertisers  who  used  the  pictures  as 
advertisements.  In  this  rude  reproduc- 
tion the  background  of  the  original  was 
blotted  oat,  the  figure  had  no  wings  on 
her  back,  and  the  water  was  invisible. 

On  August  8,  1904,  the  pkintiff  issued 
the  writ  in  the  action  claiming  an  in- 
junction to  restrain  the  defendants  from 
printing  or  otherwise  multiplying,  im- 
porting, or  offering  for  sale,  any  copies 
or  colourable  imitations  of  "Nature's 
Mirror" ;  and  on  August  10,  on  an  applica-' 
tion  for  an  interim  injunction,  the  defen- 
dants undertook  not  to  sell  any  further 
copies  of  the  magazine  with  the  advertise- 
ment complained  of.  The  defendants  ac- 
cordingly issued  a  printed  memorandum  to 
alltheir  clerks  and  employees,  instructing 
them  to  tear  out  the  advertisement  page 
Vol.  74  — Chanc. 


in  question  in  every  copy  of  the  August 
number  of  MuTMey'%  Magazine,  and  not 
to  sell  any  number  without  this  having 
been  first  done ;  and  these  instructions 
were  carried  out.  As  terms  could  not  be 
arranged,  the  plaintiff  proceeded  with  the 
action,  which  now  came  on  for  hearing 
practically  as  an  action  for  damages,  the 
claim  for  an  injunction  not  being  pressed. 
Some  evidence  was  given  on  behalf  of  the 
plaintiff  to  shew  that  the  fact  of  a  copy 
or  reproduction  of  a  picture  being  used  as 
an  advertisement  tended  to  vulgarise  it 
and  diminish  the  sale  of  artistic  repro- 
ductions of  the  original.  The  defendants 
did  not  admit  that  the  advertisement 
complained  of  was  a  reproduction  of  the 
original  picture,  and  they  denied  that 
they  had  ever  infringed  or  intended  to 
infringe  the  copyright  of  the  plaintiff  in 
the  picture  in  question,  or  that  the  plain- 
tiff had  suffered  any  damage. 

Stewarts mithf  K.C.,  and  Ashton  Croas^ 
for  the  plaintiff. — By  publishing  this 
photographic  reproduction  of  the  original 
picture  the  defendants  have  committed  a 
breach  of  the  Fine  Arts  Copyright  Act, 
1862.  The  plaintiff  being  the  owner  of 
the  copyright  in  this  picture  is  entitled 
to  restrain  any  infringement  which  tends 
to  vulgarise  or  diminish  the  value  of  the 
original  picture  and  the  plaintiff's  copy- 
right. This  reproduction  in  Munsei/s 
Magazine,  which  shews  that  the  picture, 
has  been  made  use  of  as  an  advertisement,, 
has  this  effect,  and  is  therefore  damaging 
to  tbe  plaintiff.  It  is  true  that  the  repro- 
duction is  small,  but  if  this  is  allowed 
to  pass  it  may  lead  to  other  more  serious 
infringements. 

F,  0.  Lawrence,  K,C,,  and  R,  J.  Parker^ 
for  the  defendants. — The  action  is  of  a 
trumpery  character,  and  no  appreciable 
damage  can  have  been  done  to  the  plain- 
tiff. This  reproduction  is  not  a  "  copy  " 
or  a  colourable  imitation  of  the  original 
picture  within  the  meaning  of  the 
Fine  Arts  Copyright  Act,  1862.  The 
artistic  merit  and  design  of  the  ori- 
ginal picture,  and  of  the  plaintiff's 
large  reproductions,  is  in  no  sense 
reproduced.  In  IlavfstaengL  v.  Empire 
Palace  [i894],*  which  was  the  case  of  the 

(1)  63  L.  J.  Ch.  452,  681 ;  [180i]  3  Ch.  109. 
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living  pictures  at  the  Bmpire  Palace, 
Lord  Davey  points  out  that  in  the  case 
before  him  the  sketches  were  *'  mere  out- 
lines, descriptive  more  or  less  accurately 
of  the  grouping  and  pose  of  the  figures, 
and  to  a  limited  extent  of  the  subject- 
matter  of  the  pictures,  but  destitute 
of  everything  which  makes  the  pictures 
works  of  art."  Those  remarks  apply 
here.  The  object  of  the  Copjrright 
Acts  is  to  protect  the  reputation  of 
the  artist;  and  in  the  present  case 
the  reproduction  complained  of  could 
not  possibly  lessen  the  reputation  of  the 
original  picture.  It  is  not  intended  and 
does  not  purport  to  reproduce  the  essen- 
tial qualities  of  the  original,  and  is  there- 
fore not  an  infringement  of  the  copyright. 
The  case  of  Har^ataengl  v.  Baines  <t  Co. 
[1894]  ^  also  shews  that  there  must  be  a 
reproduction  of  the  artistic  merits  of  the 
original  picture  to  constitute  an  infringe- 
ment ;  and  in  Dicks  v.  Brooks  [l880]  ^  it 
was  held  that  a  wool  pattern  taken  from 
an  engraving  was  not  a  copy  of  the  en- 
graving within  the  Acts  there  mentioned. 
Stewart-Smith,  E.G.,  in  reply.— This  is 
a  copy  of  the  work,  or  the  design  thereof, 
within  the  meaning  of  the  section.  The 
pose  of  the  figure,  the  rock,  and  the 
other  essential  featufres  of  the  original 
are  there.  The  case  of  Gambart  v.  Ball 
[1863]  *  shews  that  copying  by  means  of  a 
photograph  can  be  an  infringement  of 
copyright,  whether  it  is  the  same  size, 
or  eiilarged,  or  diminished.  The  word 
^'  work  '*  in  the  section  does  not  mean  the 
entire  "work,"  The  essential  part  is 
taken  here  and  also  the  "design," 
although  it.  is  difficult  to  define  that 
word — ffan/staengl  Art  Publishing  Go,  v. 
HoUoway  [l893].* 

Cur,  adv,  vuU, 

Feb,  21.— Kekbwioh,  J.,  delivered  the 
following  written  judgment :  The  question 
for  decision  is  whether  a  rude  figure 
published  in  Munset/s  Magazine  for 
August,  1904,  is  a  copy  of  the  picture 
known  as  "  Nature's  Mirror,"  or  of  the 
design  thereof,  within  the  meaning  of  the 

(2)  64  L.  J.  Ch.  81 ;  [1895]  A.C.  20. 

(3)  49  L.  J.  Ch.  812 ;  15  Ch.  D.  22. 

(4)  32  L.  J.  C.P.  166 ;  14  C.  B.  (N.8.)  306. 

(5)  62  L.  J.  Q.B.  347 ;  [1893]  2  Q.B.  1. 


Fine  Arts  Copyright  Act,  1862.  That 
statute  in  section  I  provides  that  thft 
owner  of  the  copyright  in  a  picture  shall 
have  the  sole  and  exclusive  right  of  copy- 
ing, engraving,  reproducing,  and  multi- 
plying the  same,  and  the  design  thereof, 
and  in  section  11  enables  him  to  recover 
damages  against  any  person  who,  without 
his  consent,  repeats,  copies,  colourably 
imitates,  or  otherwise  multiplies,  or 
causes  or  procures  to  be  repeated,  copied, 
or  colourably  imitated,  or  otherwise  multi- 
plied, for  sale,  hire,  exhibition,  or  distri- 
bution, any  such  picture  or  the  design 
thereof.  For  the  moment  I  am  not  con- 
cerned to  consider  the  meaning  in  this 
Act  of  the  word  "  design,"  about  which 
something  shall  be  said  presently,  but  it 
must  be  determined  whether  this  figure 
in  Munsej/s  Magazine  can  properly  be  re- 
garded as  a  copy  of  the  picture  "Nature's 
Mirror."  What  is  the  meaning  of  the 
word  "copy"  when  used  in  this  statute 
and  other  statutes  of  a  similar  character  % 
The  picture  in  the  present  case  is  ad- 
mitted to  be  an  oil  painting,  and,  although 
we  have  not  seen  the  original,  we  know 
from  the  plaintiff's  reproductions  that  it 
is  a  picture  of  considerable  size  embody- 
ing a  large  amount  of  artistic  work.  It 
portrays  a  draped  female,  with  wings, 
kneeling  on  a  rock  and  gazing  on  the 
water  below,  from  whose  calm  depth 
objects  on  the  bank  are  picturesquely 
reflected.  There  is  a  background  carefully 
treated  so  as  to  bring  into  prominent 
relief  the  figure,  rock,  and  water.  Pic- 
tures, and  particularly  some  of  the  best- 
known  pictures  in  home  and  foreign 
galleries,  are  often  copied,  and  no  student 
would  claim  to  have  copied  one  unless  he 
had  placed  on  his  canvas  all  the  contents 
of  the  original  in  the  colours  there 
employed,  and  had  endeavoured  to  the 
best  of  his  skill  and  ability  to  reproduce 
the  artistic  merits.  The  result  of  his 
labours  is  what  is  generally  styled  a 
"copy"  of  the  picture.  It  is,  I  think, 
obvious  that  for  the  purpose  of  the  Act 
under  consideration  the  word  "copy" 
cannot  be  limited  to  a  reproduction  of 
this  character,  but  it  is  not  equally  easy 
to  say  to  what  reproductions  it  ought  to 
be  extended.  The  authorities  are  by  no 
means  without  instruction  on  this  point, 
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hat  much  is  left  open  for  consideration 
and  determination.  It  would  be  impoe- 
«ible  fully  to  state  the  law  as  expressed  in 
these  authorities,  most  of  which  were 
cited  in  argument,  without  going  through 
them  at  greater  length  than  is  convenient 
to  do  here,  and  comparing  the  language  of 
different  Judges.  Each  case  deals  with 
peculiar  circumstances,  and  the  endeavour 
of  the  Court  in  each  was  rather  to  apply 
the  statutory  provisions  to  the  case  in 
hand  than  to  lay  down  principles  or  rules 
by  which  another  Court  might  be  guided 
in  another  case  disclosing  circumstances 
entirely  different.  In  the  following 
comment  I  have  endeavoured,  after  careful 
study,  to  eliminate  from  these  authorities 
what  seemed  specially  applicable  to  the 
case  before  me,  and  to  find  therein  a 
sufficient  guide  for  its  determination. 

In  West  V.  Frcmcis  [I822]  ^  Mr.  Justice 
Bayley  uses  language  coming,  as  Lord 
.Watson  says,  nearer  to  a  definition  than 
anything  which  is  to  be  found  in  the 
t)ooks.  It  runs  thus :  "  A  copy  is  that 
which  comes  so  near  to  the  original  as  to 
give  to  every  person  seeing  it  the  idea 
created  by  the  original/'  This  oft-quoted 
language  was  criticised  in  Hanfstaengl  v. 
Baines  ds  Co?  by  Lord  Watson.  He 
notices  that  the  learned  Judge  was  con- 
struing, for  the  purpose  of  the  case  before 
him,  the  provision  in  the  Prints  Copyright 
Act,  1777  (17  Geo.  3.  c.  57),  a  statute  for 
the  protection  of  copyright  in  engraving, 
which  differs  in  expression  from  the 
enactments  of  the  Fine  Arts  Copyright 
Act,  1862,  and  contains  no  reference  to 
reproducing  the  design  of  the  protected 
work,  and  then  he  proceeds  as  follows: 
''  As  I  read  the  later  statute  with  which 
we  have  to  deal  in  this  case,  the  idea 
created  by  a  picture  or  drawing  does  not 
necessarily  form  an  element  in  the  original 
work,  or  its  design,  which  is  protected  by 
copyright.  The  same  idea  which  is  sug- 
g^ted  by  the  copyright  work  may  be  ex- 
pressed by  another  painting  or  drawing 
which  is  in  no  sense  a  copy,  and  does  not 
borrow  its  design.''  This  is  a  formidable 
criticism  of  Mr.  Justice  Bayley 's  definition, 
inasmuch  as  he  strikes  out  of  that  defini- 
tion the  word  *<idea,''  which  forms  an 
important  part  of  it ;  but  I  do  not  think 
(6)  5  B.  &  Aid.  737. 
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that  it  was  intended  absolutely  to  destroy 
that  definition.  If  it  were  altered  thus — 
''  A  copy  is  that  which  comes  so  near  to 
the  original  as  to  suggest  that  original  to 
the  mind  of  every  person  seeing  it,"  the 
substance  of  the  definition  would  be  pre- 
served, and  Lord  Watson's  criticism 
would  be  avoided.  I  am  far  from  saying 
that  this  is  more  than  a  rough  attempt 
at  a  definition,  or  that  it  is  wholly  satis- 
factory; but  if  one  must  formulate  in 
words  the  meaning  of  "  copy,"  that  is,  I 
think,  sufficiently  accurate.  Passing  over 
Vice -Chancellor  Bacon's  remarks  in  Dicks 
V.  Brooks^  I  find  Lord  Justice  James 
saying  in  that  case, "  It  appears  to  me  that 
without  going  into  any  etjrmological  defi- 
nition of  the  word  *  copy,'  and  using  the 
word  in  the  ordinary  sense  of  mankind  as 
applied  to  the  subject-matter,  the  question 
is,  Is  this  a  copy,  is  it  a  piracy,  is  it  a 
piratical  imitation  of  the  engraving — of 
that  which  was  the  engraver's  meritorious 
work  in  the  print?"  He  was  there 
dealing  with  a  pattern  for  Berlin  wool- 
work, the  description  of  which  is  to  be 
found  in  the  statement  of  the  facts,  and 
he  held,  with  the  concurrence  of  Lord 
Justice  Baggallay  and  Lord  Justice 
Bramwell,  that  this  was  not  a  copy  of  the 
engraving  there  in  question.  It  may  be 
that  the  Court  would  have  also  held  that 
the  woolwork  pattern  was  not  a  copy  of 
the  original  picture  from  which  the  en- 
graving was  made;  but  the  substance  of 
the  decision  was  that  nobody  would  ever 
take  it  to  be  the  print,  and  that  it  was  not 
calculated  to  injure  the  print,  or  the 
reputation  of  the  owner,  or  the  commercial 
value  of  the  engraving  in  the  hands  of  the 
proprietor.  This  last  consideration  has 
certainly  played  a  large  part  in  many 
decisions;  and  without  quoting  the  lan- 
guage used  respecting  it,  we  may,  I  think, 
safely  conclude  that  no  alleged  copy, 
whether  of  a  picture  or  of  an  engraving, 
can  properly  be  held  to  be  a  copy  within 
the  meaning  of  the  statute,  and  prohibited 
thereby,  unless  commercial  injury  can  be 
proved  or  reasonably  presumed.  In 
Hanfstobengl  v.  Empire  Palace  ^  Lord 
Justice  lindley  says,  "the  possibility  of 
injury  to  the  plaintiff  must  be  regarded, 
as  was  pointed  out  in  Dicks  v.  Brooks" * 
and  he  cannot  be  taken  to  have  intended 
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to  contradict  this  in  the  following  passage 
on  the  next  page,  which  is  particularly 
apposite    to    the    present  case.      After 
mentioning    the     case     of    Hcm/staengl 
Art  Publishing  Co,  v.   HoUoway^  where 
copies  of  the  plaintifiGs'  pictures  were  only 
used  by  being  put  on  pill-boxes,  but  never- 
theless were  held  to  be  infringements  of 
his  rights,  he  adds  :  ''  Again,  unauthorised 
sketches  of  pictures  made  on  purpose  to 
convey,  and,  in  feust,  conveying,  tolerably 
correct  ideas  of  them  would,  I  apprehend, 
be    infringements  of   the  copyrights  in 
them,  although  the  sketches  might  not 
compete  with  the  pictures  or  with   any 
copies  of  them  which  their  authors  or  their 
assigns  might  desire  to  make  or  sanction." 
In  the  same  case  Lord  Justice  Davey  thus 
expresses  himself:  '*  The  point  is  not  that 
these  things  are  bad  copies,  but  that  they 
are  not  intended,  and  do  not  purport,  to 
reproduce  the  value  and  essential  qualities 
of  the  pictures  as  works  of  art,  and  are 
therefore  not  copies  or  reproductions  at  * 
all  within  the  meaning  of  the  Act."    The 
case  in  which  these  observations  were  made 
was  taken  to  the  House  of  Lords,  and  is 
reported  there  as  Havfatciengl  v.  Baines 
d:  Co,^     It  is  worth  while  to  read  in  this 
connection  what  was  said  by  Lord  Shand : 
*'  All  that  can  I  think  be  said  is  that  the 
question  of   infringement  of  the  right 
depends  on  the  degree  of  resemblance. 
It  must  be  solved  by  taking  each  of  the 
works  to  be  compared  as  a  whole  and 
.  determining  whether  there  is  not  merely 
a  similarity  or  resemblance  in  some  lead- 
ing feature  or  in  certain  of  the  details, 
but  whether,  keeping  in  view  the  idea 
and  general  effect  created  by  the  original, 
there  is  such  a  degree  of  similarity  as 
would  lead  one  to  say  that  the  alleged 
infringement  is  a  copy  or  reproduction  of 
the  original  or  the  design — having  adopted 
its    essential    features    and    substance." 
These  extracts  from  the  judgments  of 
Lord  Justice  Lindley,  Lord  Justice  Davey, 
and  Lord  Shand  seem  to  me  to  embody 
the  judicial  view  of  the  problem  to  be 
solved,  and  in  general  terms  the  guide  to 
its  solution. 

Before  leaving  the  authorities,  it  is 
well  to  say  something  about  the  meaning 
of  the  word  "design"  as  used  in  the 
statute.    The  Legislature  certainly  con- 


templated that  there  might  be  an  i]>- 
fringement  of  copyright  without  a  copy 
being  made,  and  this  passible  event  was 
intended  to  be  covered  to  some  extent  by 
the  employment  of  the  word  "  design/' 
To  what  extent?  There  are  some  per- 
tinent remarks  of  Lord  Herschell's  in 
Hanfstaengl  v.  Bainea  db  Co,^ ;  but  let  it 
suffice  to  quote  a  passage  from  Lord 
Watson's  judgment :  "I  do  not  doubt 
that  the  addition  of  the  words  relating  to 
design  was  intended  by  the  Legislature  to- 
reach  invasions  of  copyright  which  might 
possibly  escape  the  imputation  of  being 
copies  or  colourable  imitations  of  the 
work  itself,  and  yet  appropriated  and 
incorporated  the  substance  of  what  is 
described  as  the  design  of  the  work."^ 
Precisely  the  same  thing,  as  I  under- 
stand his  language,  is  intended  by  Lord 
Justice  Davey  in  his  judgment  in 
the  same  case  in  the  Court  of  Appeal : 
"  But  it  is  said  that  the  Act  protects  not 
only  the  picture,  but  the  design.  These 
words  are  probably  inserted  in  order  to 
bring  within  the  protection  of  the  Act  a 
copy  through  a  different  medium,  for  in- 
stance, a  black  and  white  copy  of  a  picture 
made  by  the  engraver,  the  photographer, 
or  the  draughtsman ;  but  it  must  still  be 
the  design  of  the  picture,  and  not  a  mere 
outline  or  descriptive  sketch  of  it."  I  do 
not  propose  further  to  pursue  this  branch 
of  the  case,  because,  applying, the  rule  of 
interpretation  of  the  statute  afforded  by 
the  passages  quoted,  there  is  not,  in  my 
opinion,  any  good  reason  for  holding  the 
figure  in  Munsey^s  Magazine  to  be  a  re- 
production of  the  design  of  the  original 
picture,  if  it  is  not  a  reproduction  in  the 
sense  of  being  a  copy  of  it.  Therefore,  I 
do  not  pause  to  notice  so  much  of  the 
argument  on  the  part  of  the  defendants  as 
was  devoted  to  detailed  criticism  of  the 
figure  as  a  work  of  art — ^a  phrase  which 
in  the  ordinary  acceptation  could  scarcely 
be  applied  to  it. 

In  considering,  by  the  light  thus 
thrown  on  it,  the  question  whether  the 
alleged  infringement  of  the  plaintiff' 
copyright  must  be  held  to  be  one  in  fiaict, 
the  first  thing  to  be  grasped  is  the  cha- 
racter of  the  alleged  infringement.  At 
least  I  think  that  must  in  the  particular 
case  come  before  the  appeal  to  the  eye^ 
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without  which  no  final  decision  is  safe  or 
possible.  There  is  no  occasion  to  pursue 
the  process  through  the  several  stages; 
but  what  we  see  in  the  magazine  is 
undoubtedly  there  by  means  of  photo- 
graphy ;  and,  however  rough  the  repro- 
duction may  be — and  rough  it  certainly 
is — there  is  intended  to  be,  and  there 
actually  is,  a  reproduction  of  some  parts 
of  a  photograph  which  is  itself,  perhaps, 
by  many  steps,  a  reproduction  of  the 
original  picture.  For  the  sake  of  con- 
venience in  dealing  with  a  small  surface, 
some  portions  have  been  blotted  out,  and 
they  comprise  features  which  contributed 
largely  to  the  character  of  the  original. 
The  background  is  gone,  and  the  wings, 
which  were  a  poetical  addition  to  the 
picture  and  are  preserved  in  all  the  photo- 
graphs, are  missing.  But  there  is  the 
figure  with  the  same  drapery  and  in  the 
same  position,  kneeling  on  the  same  rock, 
and  intently  gazing  on  what  must  be 
water,  though  it  is  no  longer  distinct  and 
has  no  reflective  surfieu^.  It  is  a  base 
reproduction  of  the  original,  but  still  it 
is  a  reproduction  embracing  the  more  dis- 
tinctive features,  and  obviously  intended 
to  represent  them.  The  result  of  an 
appeal  to  the  eye  is  equally  conclusive. 
By  this  time  I  am  tolerably  fitmiliar,  not 
with  the  original  picture,  but  with  the 
photogravure  which  has  taken  its  place 
for  the  purposes  of  this  trial,  and  may  be 
regarded  as  a  fair  equivalent.  I  cannot 
turn  from  the  latter  to  the  magazine 
without  being  reminded  of  Thumann's 
picture  and  instinctively  recognising  the 
work  from  which  the  base  copy  is  taken. 

To  this  conclusion  must  be  applied  the 
test  referred  to  above  and  mentioned  in 
the  authorities  on  the  subject.  Can  the 
publication  of  this  figure  in  this  jmanner 
injure  the  commercial  value  of  the  ori- 
ginal ?  Taking  for  this  purpose  the 
original  to  be,  as  it  really  is,  the  oil  paint- 
ing, the  question  must  be  answered  in 
the  negative.  It  would  be  preposterous 
to  suppose  that  the  reputation  of  the 
painter  or  the  value  of  his  work  was  in 
any  way  afiected  by  this  publication,  even 
on  the  assumption,  which  probably  is 
correct,  that  Munsey's  Magazine  has  a 
large  and  extensive  circulation.  But  is 
it  possible  to  say  the  same  of  the  plaintiff 
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as  the  owner  of  the  copyright  and  of  his 
reproduction  of  the  picture )  Perhaps  the 
question  requires  no  answer  as  regaitls  the 
larger  reproduction,  but  as  regards  those  of 
a  smaller  size,  and  particularly  those,  the 
smallest  of  all,  which  have  been  exhibited 
in  Court,  I  cannot,  on  the  evidence,  or  by 
the  application  of  my  own  imperfect 
knowledge  of  such  matters,  come  to  the 
conclusion  that  there  is  no  injury.  It  is, 
I  think,  impossible  to  measure  in  money 
the  injury  already  done,  or,  rather,  I 
think  that  it  would  be  impossible  to  say 
that  any  injury  capable  of  such  measure- 
ment has  been  done ;  but  I  am  struck  by 
the  view  supported  by  the  plaintiff's 
witnesses  that  sucb  a  publication  as 
appears  in  Ifimam/a  Magazine  vulgarises 
that  of  which  it  is  a  reproduction — that 
is,  tends  directly  to  prevent  the  sale  of  the 
plaintiff's  goods  by  reason  of  the  fami- 
liarity of  the  publication  with  a  base 
form. 

The  one  issue  of  the  magazine  in  which 
this  alleged  infringement  of  copyright 
appeared  was  promptly  suppressed,  and 
there  is  no  occasion  to  grant  an  injunc- 
tion in  respect  of  it;  but  I  adopt  the 
plaintiff's  argument  that,  if  he  desires  to 
protect  his  copyright,  he  is  bound  to  take 
action  even  in  a  case  which  is,  on  the 
face  of  it,  of  a  trumpery  character,  or  run 
the  risk  of  encouraging  more  serious  in- 
fringements. For  the  reasons  above 
given  I  think  the  plaintiff  is  entitled  to  a 
verdict  for  nomincil  damages ;  and  seeing 
that  he  has  come  here  to  assert  a  right, 
the  assertion  of  which  was,  as  alr^y 
stated,  required  for  his  protection,  I  see  no 
reason  why  he  should  be  deprived  of  his 
costs,  notwithstanding  that  the  defen- 
dants acted  innocently,  and  on  having 
their  attention  called  to  the  matter  did 
their  best,  so  far  as  I  know  with  complete 
success,  to  obviate  any  further  cause  of 
complaint. 

There  will  be  judgment  for  the  plaintiff, 
with  a  farthing  damages  and  costs  of 
action. 

SoUcitors—Watkin- Williams,  Gray  &  Steel,  for 
plaintiff  ;  Bircham  Sc  Co.,  for  defendants. 

IBi^arted  hy  G,  Macan^  JSiq., 
BarruteT'at-  Law, 
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f  Nesbit  and  Pottb's 
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Vendor  and  Purchaser — Possessory  Title 
—  Restrictive  Covenants  —  Extinction  — 
Notice  —  Constructive  Notice  —  Eeal  Pro- 
perty Limitation  Act,  1833  (3  <^  4  Will.  4. 
c,  27),  ss.  2  and  34 — Conveyancing  Act, 
1882  (45  iS;  46  Vict.  c.  39),  s.  3,  suh-s.  1. 

A  ^*squaiter"  toho  gains  a  possessory 
tiUe  to  land  by  virtue  of  twelve  years^  un- 
contested adverse  occupation^  is  not  relieved 
from  the  burden  of  restrictive  covenants 
affecting  the  land  merely  by  lack  of  notice 
of  the  existence  of  such  covenants  during  the 
period  of  his  adverse  occupation.  Restrictive 
covenants  constitute  an  equitable  interest  in 
the  land,  and  this  eqvitaUe  interest  is  prior 
in  validity  to  all  equities  on  the  land  sub- 
sequently created,  including  the  equity  of  a 
subsequent  purchaser  for  value.  The  ques- 
tion of  notice  is  only  material  as  binding 
the  conscience  of  a  purchaeer  for  value  so 
as  to  prevent  him  from  setting  up  possession 
of  the  legal  estate.  As  a  ^^  squatter,'' how- 
ever, cannot  even  set  up  the  preliminary 
plea  of  purchaser  for  value,  it  becomes 
immaterial^  in  his  case,  further  to  consider 
whether,  he  can  or  cannot  set  up  the  addi- 
tional plea  of  possession  of  the  legal  estate^ 
and  in  hie  ease,  accordingly,  it  is  also 
immaterial  to  consider  whether  he  has  or 
has  not  had  notice  of  the  eanstence  of 
restrictive  covenants. 

Restrictive  covenants  are  not  extinguished 
by  virtue  of  section  34  of  the  Real  Pro- 
perty Limitation  Act,  1833. 

Subsequent  purchasers  for  value  from 
the  ^* squatter'*  are  not  protected  against 
restrictive  covenants  by  lack  of  actual  tvotice, 
unUes  they  shew  that  they  would  not  have 
been  affected  with  actual  notice  had  they 
searched  the  title  for  the  usual  period  of 
forty  years.  It  is  not  necessary  for  those 
who  claim  the  benefit  of  the  covenants  to 
shew  thcU  the  title,  if  searched,  would  have 
affected ,  the  purchaser  with  actual  notice  ; 
the  burden,  on  the  contrary,  is  on  the  pur- 
chaser to  prove  the  negative. 

Vendor  and  purchaser  summons. 

The  purchaser.  Potts,  had  contracted 
to  buy  certain  land  at  Leytonstone  for 
8,2002.     Prior,  however,  to  the  completion 


of  the  sale  it  was  discovered  that  the  land 
was  possibly  subject  to  certain  restrictive 
covenants  contained  in  a  deed  dated  1872, 
of  which,  at  the  time  of  the  contract, 
the  purchaser  had  had  no  notice.  The 
present  summons  was  taken  out  to  deter- 
mine whether  the  land  was,  or  was  not, 
as  a  matter  of  fact,  subject  to  the  cove* 
nants  in  question. 

It  appeared  that  a  possessoiy  title  ia 
the  lands  had  been  perfected  in  a  certain 
"squatter,"  called  Thomas  Headde,  in 
1890  ;  that  Headde  had  subsequently  oon^ 
veyed  in  that  same  year  to  an  inter- 
mediate purchaser ;  and  that  the  present 
vendor  had  purchased  the  property  in 
1901.  It  further  appeared  that  neither 
the  intermediate  purchaser  of  1890  nor 
the  present  vendor  had  had  any  actual 
notice  of  the  existence  of  the  covenants  at 
the  time  of  their  respective  purchases ; 
but  that  neither  of  them  had  made  any 
enquiry  into  the  title  prior  to  1872,  the 
year  of  the  commencement  of  the  posses- 
sory title  in  the  "squatter,"  Thoma» 
Headde. 

A.  H,  Jessel,  for  the  purchaser. — ^The 
land  is  bound  in  the  hands  of  the  vendor  by 
the  restrictive  covenants.  These  restric- 
tive covenants  can  only  have  been  extin- 
guished, if  at  all,  by  virtue  of  section  34 
of  the  Heal  Property  Limitation  Act, 
1833  ^ ;  but  the  section  in  question  applies 
only  to  legal  interests  in  the  land.  It  is 
true  that  the  section  uses  the  words  ^  or 
other  action  or  suit,"  but  these  words 
must  be  construed  strictly  in  accordance 
with  the  language  of  the  now  repealed 
section  2 ;  and  the  language  of  section  2 
is  clearly  limited  to  "  actions  "  and  "  suits  " 

(1)  Real  Property  Limitation  Act,  1833 1 
8.  2:  **•  .  .  no  person  sbail  make  an  entry 
or  distress  or  bring  an  action  to  recover 
any  land  or  rent  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  sach 
entry  or  distress  or  to  bring  such  action  shall 
have  first  accraed.  .  .  ." 

Section  34:  "...  at  the  determination  of 
the  period  limited  by  this  Act  to  any  person  for 
making  an  entry  or  distress,  or  bringing  any 
writ  of  quare  impedit  or  other  action  or  suit, 
the  right  and  title  of  such  person  to  the  land,, 
rent,*  or  advowson  for  the  recovery  whereof 
such  entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished." 
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for  the  vindication  of  legal  interests  in 
the  land.  The  right,  however,  to  enforce 
restrictive  covenants  of  the  kind  now  in 
question  is  not  a  legal  interest  in  the 
land,  and  cannot,  accordingly,  be  extin- 
guished by  section  34.  It  is,  on  the  con- 
trary, a  mere  equitable  right  affecting  the 
land,  binding  on  the  conscience  of  those 
having  the  legal  estate — Tidk  v.  Moxhay 
[1848].=*  In  BoUing  v.  Hobday  [l882]  *  it 
was  held  that  where  the  legal  estate  was 
eztioguished  in  trustees  the  equitable 
estate  was  also  extinguished.  That  case, 
however,  is  distinguishable,  for  the  right 
there  extinguished  was  an  equitable  right 
binding |[the  land;  not  a  mere  outside 
equitable  right,  not  binding  the  land,  but 
binding  on  the  conscience  of  those  who 
hold  it. 

Similarly,  TiMwme  v.  Wevr  [i892],^  in 
which  it  was  held  that  the  possessory  title 
to  leaseholds  did  not  render  its  holder 
subject  to  the  covenants  contained  in  the 
lease,  is  distinguishable,  on  the  ground 
that  the  title  of  the  original  lessee  was  not 
transferred  by  the  statute  to  the  intruder, 
and  that  the  freeholder,  in  accepting  rent 
from  the  intruder,  had  thereby  treated 
him  as  a  new  tenant,  and  not  as  tenant 
under  the  original  lease. 

JenkinSj  X.C,  and  Homer  MackUn^  for 
the  vendor. — The  land  is  not  now  bound 
by  the  restrictive  covenants.  The  ven- 
dor's title  is  at  least  as  good  as  that  of 
Headde,  from  whom  it  is  derived;  and 
Headde's  title  was  unaffected  by  notice  of 
the  existence  of  any  restrictive  covenants. 
Further  than  this,  Headde's  title  was 
protected  by  section  34  of  the  statute, 
quite  irrespectively  of  the  question  as  to 
whether  he  had  notice  or  not.  It  is  true 
that  these  restrictive  covenants  constitute 
an  "equity  "  that  ** attaches  to  the  owner 
of  the  land  " — per  Cotton,  L.  J.,  in  Hay- 
wood V.  Brunawick  Permanent  Benefit 
Building  Society  [i88i]  * ;  but  in  every 
case  it  will  be  found  that  this  equity,  if 
traced  to  its  ultimate  source,  is  really  the 
creation  of  contract — that  they  only  have 
the  benefit  of  the  covenant  who  claim 
derivatively  under  the  covenantee.     This 

(2)  18  L.  J.  Ch.  83 ;  2  Ph.  774. 

(5)  31  W.  R.  9. 
(4)  67  L.  T.  736. 

(6)  61  L.  J.  Q.B.  73,  77;  8  Q.B.  D.  408,  409. 


equity,  therefore,  is  the  creature  of  con- 
tract— is  something  "  carved  out "  of  the 
estate ;  and  it  is  liable,  as  such,  to  be 
destroyed  by  anything  that  destroys  the 
estate  out  of  which  it  is  "  carved."  That 
being  so,  the  equity  is  extinguished  by 
the  action  of  section  34.  To  argue  other- 
wise it  would  be  necessary  to  argue  that 
the  equity  is  not  the  creature  of  contract, 
but  is  something  imposed  from  outside 
the  contract  by  operation  of  law.  That 
this  is  not  true  is  clear  from  the  cases  in 
which  the  doctrine  has  been  discussed — 
Tidk  V.  Moxka/y^    McLean  v.    McKay 

[1873].^ 

[Fabwbll,  J. — Do  you  say  that  a  right 
of  way — of  course,  if  not  used  during  the 
period  of  prescription — ^would  be  lost  by 
virtue  of  section  34 )  Or  a  right  to 
heriots  ?] 

A  right  to  heriots  is  neither  the 
creature  of  contract  nor  the  creation  of 
equity,  but  purely  an  incident  of  tenure. 
It  would  therefore  be  extinguished. 

Even,  however,  had  the'  land  been 
bound  by  these  covenants  in  the  hands  of 
Headde,  yet  the  intervening  purchaser 
and  the  present  vendor  were  not  them- 
selves affected  by  notice,  either  actual  or 
constructive.  The  vendor,  accordingly, 
can  make  a  good  title. 

A .  H,  Jeaad^in  reply. — ^That  a  restrictive 
covenant  is  an  equity  that  attaches  to  the 
land  quite  independently  of  contract  is 
shewn  by  Clementev.  Welle8[ise5y  That 
the  vendor  is  affected  with  constructive 
notice,  since  he  chose  deliberately  to 
forego  his  rights  to  a  forty  years'  title, 
which  might  have  disclosed  the  existence 
of  the  covenants,  is  shewn  by  Cox  and 
Neve^e  Contract^  In  re  [l89i].® 

Feb,  9.  —  Fabwell,  J.,  delivered  a 
written  judgment.  After  stating  the  facte 
his  Lordship  continued  :  Under  these  cir- 
cumstacnces  the  vendor  contends  that  the 
land  is  not  subject  to  the  restrictive 
covenants  in  his  hands,  on  the  ground 
that  neither  Headde,  nor  the  purchaser 
from  him  in  1890,  nor  the  present  vendor, 
had  any  notice  of  the  existence  of  these 
covenants,  and  that  there    is    nothing, 

(6)  L.  B.  6  P.O.  327.  336. 

(7)  35  L.  J.  Ch.  265 ;  L.  B.  1  Eq.  200. 

(8)  [1891]  2  Ch.  109, 
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therefore,  which  will  enable  the  Court  to 
bind  their  consciences  to  give  effect  to 
them.  It  was  argued  that  Headde  was 
not  bound — first,  because  he  acquired 
title  by  possession  under  the  statute,  and 
had  nothing  to  do  with  the  title  of  anj 
one  prior  to  him  ;  and  secondly,  because 
section  34  of  the  Real  Property  Limita- 
tion Act,  1833,  protected  him,  whether 
he  had  notice  or  not,  and  that,  if  this  was 
80,  it  was  immaterial  whether  subsequent 
purchasers  from  him  had  notice  or  not ; 
and,  failing  that,  it  was  argued  that  the 
two  subsequent  purchasers  were  not 
bound  unless  they  were  affected  with 
notice.  It  is  necessary,  therefore,  to  con- 
sider the  exact  nature  of  these  restrictive 
covenants,  and  the  mode  in  which  the 
burden  created  thereby  is  imposed  on 
land. 

Covenants  restricting  the  enjoyment  of 
land,  except,  of  course,  as  between  the 
contracting  parties  and  those  privy  to  the 
contract,  are  not  enforceable  by  anything 
in  the  nature  of  action,  or  suit,  founded 
on  contract.     Such  actions  and  suits  alike 
depend  on  privity  of  contract — Cox  v. 
Bishop  [l857j  ^ — and  no  possession  of  the 
land,  coupled  with  notice  of  the  covenants, 
can  avail  to  create  such  privity.     But,  if 
the  covenant  be  negative,  so  as  to  restrict 
the  mode  of  use  and  enjoyment  of  the 
land,  then  there  is  called  into  existence 
an  equity  attached   to  the  property  of 
such   a  nature  that  it  is    annexed  to, 
and    runs  with,  it   in  equity — Tvlk  v. 
Moxhay,^    This  equity,  although  created 
by  covenant,  or  contract,  cannot  be  sued 
on  as    such,  but   stands   on    the    same 
footing  as,  and  is  completely  analogous 
to,  an  equitable  charge  on  real  estate 
created  by  some  predecessor  in  title  of 
the  present  owner  of  the  land  charged. 
Such  a  charge  was  created  in  its  incep- 
tion by  contract  between  A  and  B,  the 
lender  and  the  borrower ;  but  when  B  has 
sold  the  land  charged  to  C,  A  cannot  sue 
C  on  the  contract  to  repay,  but  can  only 
enforce  the  charge  against  the  land.    This 
is  the  basis  of  the  decision  of  the  Court  of 
Appeal  in  ffaytoood  v.  Bnmawick  Permct- 
nerU  Benefit  Building  Society,^  where  it 
was  held  that,  where  land  had  been  granted 
in  fee  in  consideration  of  a  rentcharge  and 
(9)  26  L.  J.  Ch.  389;  8  De  G.  M.  k  G.  815. 


a  covenant  to  lay  out  money  in  building 
and  repairing,  the  assignee  of  the  grantee 
of  the  land  was  not  liable  on  the  covenant 
to  repair,  because,  as  Lord  Justice  Cotton 
put  it,  **  The  covenant  to  repair  can  only 
be  enforced  by  making  the  owner  put  his 
hand  into  his  pocket,  and  there  is  nothing 
which  would  justify  us  in  going  that 
length."  In  other  words,  effect  is  given 
to  the  negative  covenant  by  means  of  the 
land  itself.  But  the  land  cannot  spend 
money  on  improving  itself,  and  there  is 
no  personal  liability  on  the  owner  of  the 
land  for  the  time  being,  because  there  is 
no  contract  on  which  he  can  be  sued  in 
contract.  So  in  Mander  v.  Falcke  [l89l]  *® 
a  mere  occupation  of  land  was  held  to  be 
within  the  principle.  In  Ikmdon  and 
SotUh'We^tem  Railfoay  v.  Gomm  [i882]  ^^ 
Sir  George  Jessel,  M.R.,  states  that  in 
his  view  the  doctrine  is  either  an  exten- 
sion in  equity  of  Spenoer'e  Case  [i583]  *' 
to  another  line  of  cases,  or  of  the  doctrine 
of  negative  easements,  but  that,  whatever 
it  was,  *'  The  purchaser  took  the  estate 
subject  to  the  equitable  burden,  with  the 
qualification  that  if  he  acquired  the  legal 
estate  for  value  without  notice  he  was 
freed  from  the  burden.  That  qualifica- 
tion, however,  did  not  affect  the  nature 
of  the  burden ;  the  notice  was  required 
merely  to  avoid  the  effect  of  the  legal 
estate,  and  did  not  create  the  right,  and 
if  the  purchaser  took  only  an  equitable 
estate  he  took  subject  to  the  burden, 
whether  he  had  notice  or  not."  He  says 
also,  "  if  it  binds  the  land  it  creates  an 
equitable  interest  in  the  land."  These 
passages  are  cited  as  correct  in  the  con- 
sidered judgment  of  the  Court  of  Appeal 
in  Rogers  v.  Hoeegood  [i90o].^' 

It  is  clear,  therefore,  that  the  person 
entitled  to  the  benefit  of  the  restric- 
tive negative  covenant  over  Blackacre 
has  an  equitable  interest  in  Blackacre, 
and  that  such  interest  has  the  same 
nature  and  qualities  as  any  other  equit- 
able interest  in  land  in  respect  of  priority, 
notice,  and  the  like,  but  that  notice  forms 

(10)  61  L.  J.  Ch.  3  ;  [1891]  2  Cb.  654. 

(11)  61  L.  J.  Ch.  630,  531,  532;  20  Ch.  D. 
562,  580,  583. 

(12)  5  Co.  Rep.  16*;  1  Sm.  L.C.  (1 1th  ed.), 
p.  66. 

(18)  69  L.  J.  Ch.  662,  666 ;   [1900]  2  Ch. 
388, 404, 406.  ^  ^ 
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no  part  of  the  cause  of  action  in  respect 
of  such  equitable  interest.    The  plaintiff's 
claim    depends    upon    the  validity  and 
priority  ik  his  own  charge,  not  on  any 
notice,  unless,  and  until,  the  owner  of  the 
land  sets  up  as  a  defence  the  plea  of  pur- 
chaser for  value  without  notice  and  with 
the  legal  estate.    The  fact  that  the  usual 
contest  in  such  cases  is  whether  the  land- 
owner had  notice,  or  not,  has  doubtless 
made  it  usual  to  speak  of  notice  as  an 
essential  part  of  the  plaintiff's  case,  in 
order  to  enable  the  Court  to  bind  the 
defendant's  conscience;   but  it  is  quite 
clear  that  the  equitable  charge  is  created 
and  exists  independently  of  notice,  and 
that  no  question  of  binding  the  defen- 
dant's conscience  arises  until  he  sets  up 
the  legal  estate.      Then  notice  became 
material  because  it  enabled  the  Court  of 
equity   to  bind  the  conscience    of   the 
defendant,  and  forbid  him  to  set  up  such 
legal   estate.     Under  the  old  law,   "If 
the  legal  title  were  used  at  law  for  a 
purpose  inconsistent  with  good  faith,  then, 
undoubtedly,  this  Court  would  interfere, 
on  the  established  principle  of  prevent- 
ing  a  legal  right  from   being  enforced 
in  an  inequitable  manner  and  for  an  in- 
equitable purpose  " — per  Westbury,  L.C., 
in    Buehland    v.    Gibbins    [l863].^<      It 
was  suggested  that  the  Privy  Council,  in 
McLean  v.  McKay^  took  the  view  that 
the  person  to  be  bound  by  the  covenant 
must  derive  title  from  the  covenantor; 
but  the  passage  merely  purports  to  state 
the  effect  of  T\M  v.  Moxhay^^  and  cannot 
fairly  be  read  as  deciding  anything  on  the 
point.     It  has  not  been,  and  could  not,  of 
eourse,  be  contended  that  Headde,  who 
was  a  trespasser  until  he  acquired  a  title 
under  the  Statute  of  Limitations,  was  a 
purchaser  for  value.    He  could  not,  there- 
fore, have  set  up  any  want  of  notice  as  an 
effectual  defence  to  an  action  to  enforce 
the  restrictive  covenants    against   him, 
and  I  am  of  opinion,  therefore,  that  the 
land  in   his  hands  was  bound  by  these 
covenants. 

The  next  point  is  the  plea  of  the  Statute 
of  Limitations.  Section  34  is  as  follows : 
[His  Lordship  read  the  section.]  It  is 
now  settled  that  the  effect  of  this  section 
Is  to  extinguish  the  title  of  the  dispossessed 
owner,  not  to  transfer  it  to  the  statutory 
(14)  32  L.  J.  Oh.  391,  395. 
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owner — Tiehhome  v.  Weir^^  where  it  was 
acGordipgly  held  that  the  statutory  owner, 
who  had  ousted  a  lessee,  did  not  become 
liable  to  the  payment  of  rent  and  per- 
formance of  covenants  to  which  such  lessee 
was  liable ;  and  it  is  argued  from  this  that 
Headde  acquired  a  title  free  from  all 
burdens  attaching  to  the  former  owner's 
estate.  But  the  decision  is  no  authority 
for  such  a  contention.  The  lessee's  cove- 
nants and  liabUities  were  incident  to^  and 
part  of,  the  lessee's  estate,  and  that  estate 
was  extinguished.  The  burden  of  these 
restrictive  covenants  is  not  incident,  but 
paramount,  to  the  estate  of  the  dispossessed 
owner,  and  all  that  the  Act  extinguishes 
is  the  right  and  title  of  the  person  who 
fails  to  make  an  entry  or  bring  an  action 
for  the  recovery  of  the  land  in  question. 
The  right  to  enforce  these  covenants  was 
no  part  of  his  title,  nor  is  such  right 
within  the  Act  at  all,  for  it  is  obvious  that 
the  person  entitled  to  enforce  them  cannot 
do  so  by  making  any  entry  or  distress,  or 
bringing  any  action  to  recover  land.  On 
the  contrary,  his  action  proceeds  on  the 
assumption  that  the  land  is,  and  will 
remain,  in  the  possession  of  the  defendant. 
The  real  analogy  is  not  to  a  lessee's  cove- 
nants, but  to  rights  of  way  and  similar 
easements.  If  a  trespasser  acquires  a 
statutory  title  to  land  over  which  such 
easements  exist,  he  cannot  plead  the 
Statute  of  Limitations  to  persons  seeking 
to  enforce  them,  but  must  shew  abandon- 
ment like  any  other  landowner ;  for  "  In 
dealing  with  the  Statute  of  Limitations 
[the  Court]  must  do  so  upon  the  assumption 
that  if  it  were  not  for  the  statute  the 
action  could  be  maintained" — per  Lord 
Esher,  M.R.,  in  EocUaiasticdl  Commis- 
eionere  for  England  v.  Farr  [l894],** 
where  it  was  held  that  a  squatter  on 
copyhold  land,  who  has  acquired  a  good 
title  under  the  statute  against  the  copy- 
holder, has  no  title  to  the  fee  against  the 
lord,  but  that  time  begins  to  run  against 
the  lord  only  from  the  date  at  which, 
after  proclamation  or  notice,  the  tenant 
has  failed  to  come  in  and  be  admitted. 
The  Statute  of  Limitations  therefore  is  no 
answer. 

The  third  point  is  this:    The  vendor 
says  that  both  he  and  the  purchaser  in  1890 

(16)  63  L.  J.  Q.B.  784,  788;   [1894] 
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were  purchasers  for  value  without  notice. 
The  purchaser  says  that  they  had  con- 
structive notice.  It  is  assumed  that  there 
was  no  actual  notice,  nor  that  form  of 
constructive  notice  which  arises  from 
wilful  abstention  to  enquire.  Now  it  is 
well  settled  that  a  purchaser  is  bound 
to  enquire  into  the  title  to  the  land 
offered  to  him  by  his  vendor,  and  will  be 
affected  with  notice  of  all  that  he  would 
have  ascertained  if  he  had  made  proper 
enquiries,  whether  his  abstention  from 
enquiry  is  due  to  voluntary  waiver,  or 
waiver  under  contract — WUaon  v.  Hart 

41866]  ^«  and  Fatman  v.  ITarland  [issi].^^ 
^he  law  is  now  declared  by  section  3  of 
the  Conveyancing  Act,  1882  :  "  A  pur- 
chaser shall  not  be  prejudicially  affected 
by  notice  of  any  instrument,  fact,  or 
thing  unless — (1)  It  ,  .  .  would  have 
come  to  his  knowledge  if  such  inquiries 
and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him." 
Sir  George  Jessel,  M.R.,  answers  the 
question  "  What  is  reasonable  inquiry  ?  " 
thus  in  Fatman  v.  Harland  *^  :  "  It  has 
been  held  that  he  is  to  require  the  usual 
title,  whatever  the  usual  title  may  be." 
Now  the  usual  title  is  forty  years — Cox 
and  Neve's  Contract,  In  re.®  In  an 
ordinary  case  it  is  generally  easy  to  shew 
what  would  have  been  discovered  if  the 
full  title  had  been  shewn  by  producing 
that  title.  But  here  it  is  said  that  the 
paper  title,  prior  to  the  twelve  years' 
possession,  was  not  the  title  that  the 
vendor  could  produce.  But,  however 
plausible  this  reason  for  not  producing 
more  than  twenty  years'  title  may  have 
seemed,  the  purchaser  was  not  bound  to 
accept  it.  If  authority  is  needed  for 
this,  the  recent  case  of  Jacobs  v.  Revell 
[l900]  ^®  affords  it.  But  it  is  obvious 
that  such  a  title  as  the  vendor  in  1890, 
or  1901,  had  to  offer  was  open  to  serious 
objections  and  risks,  and  that  no  Court 
would  have  compelled  specific  perform- 
ance of  an  open  contract  to  purchase  land 
held  under  such  a  title.     In  MouUon  v. 


(16)  36  L.  J.  Ch.  669.  572,  673  ;  L.  B.  1  Ch. 
463,  467. 

(17)  60  L.  J.  Ch.  642,  644 ;  17  Ch.  D.  353, 
355. 

(18)  69  L.  J.  Ch.  879  y  [1900]  2  Ch.  858. 


Edmonds  [l859]  ^^  Lord  Campbell,  L.C., 
points  out  some  of  the  ri^s:  "The 
vendor's  counsel  first  relied  upon  the  new 
Statute  of  Limitations,  according  to  which 
no  claim  can  be  made  to  realty  more  than 
twenty  years  after  the  right  has  accrued, 
and  here  there  has  been  an  undisturbed 
enjoyment,  according  to  the  deed  of  1815^ 
for  forty-four  years.  But  I  do  not  think 
that  the  new  Statute  of  Limitations  in 
any  respect  abridges  the  period  of  sixty 
years,  for  which  previously  a  good  title 
must  have  been  proved  by  the  vendor. 
There  are  exceptions  to  the  bar  by  lapse 
of  time,  by  reason  of  in&ncy,  and  other 
disabilities,  and  the  estimated  duration 
of  the  life  of  man  is  still  regarded  as 
measuring  the  period  during  which  the 
title  must  be  proved,  although  attempts 
have  been  made  by  very  distinguished 
persons  to  abridge  this  period,  so  as  to 
facilitate  the  trs^isfer  of  real  property." 
And,  indeed,  it  is  obvious  in  the  present 
case,  for  the  person  dispossessed  may 
have  been  a  tenant  for  life  still  alive. 
It  is  true  that  there  are  cases  in  which 
a  title  depending  on  the  Statute  of  Limi- 
tations has  been  forced  on  a  purchaser^ 
but  they  are  cases  in  which  a  particular 
objection,  apparent  on  the  fisu^  of  the  title 
as  shewn,  has  been  held  to  be  covered  by 
possession  for  the  statutory  period.  Thus, 
in  Games  v.  Bonnor  [i884]-^  an  estate  tail 
suggested  as  an  objection  to  the  title  was 
held  to  be  statute-barred ;  and  in  Scott  v. 
Nixon  [1843]  ^^  the  possible  claim  of  the 
heir-at-law  of  the  testator  was  disposed  of 
in  a  similar  way.  But  the  Court  in  these 
cases  adjudicated  upon  the  existence  of 
the  suggested  title;  it  did  not  compel 
the  purchaser  to  take  a  leap  in  the  dark. 
It  follows,  therefore,  that,  inasmuch  as 
the  present  vendor  and  the  purchaser 
in  1890  accepted  a  title  that  they  could 
not  have  been  compelled  to  take,  they 
waived  their  right  to  the  production  of 
the  full  title  on  which  they  might  have 
insisted,  and  must  be  liable  for  the  con- 
sequeuces.  Then  it  is  said  that  there  is. 
nothing  to  shew  that  such  title  would 
have  disclosed  the  deed  of  1872.    But  the 

(19)  29  L.  J.  Ch.  181, 184 ;  1  De  O.  F.  tc  J. 
246.  250. 

(20)  54  L.  J.  Ch.  517. 

(21)  3  Dr.  ft  W.  888. 
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Nesbtt  ahd  Potts's  Oontract,  In  be 
plea  of  puTchaaer  for  volae  without  notice 
is  a  single  plea,  to  be  proved  by  the  person 
pleading  it ;  it  is  not  to  be  regard^  as  a 
plea  of  purchaser  for  value,  to  be  met  by 
a  reply  of  notice*  Thus,  in  Ati.-Gen.  v. 
Biphatphated  Guano  Co,  [1879],^^  where 
an  injunction  was  asked  for  to  restrain 
interference  with  a  right  of  way  claimed 
under  an  agreement,  the  Court  of  Ap- 
peal (Lord  Justice  James,  Lord  Justice 
Baggallay,  and  Lord  Justice  Thesiger) 
say:  "Upon  the  appeal  it  has  ^n 
objected  by  the  Appellants  that,  looking 
to  the  pleadings,  the  fact  of  notice  was 
not  put  in  issue  by  the  Defendants  except 
as  regards  Weguelin,  and  that  the  learned 
Judge  was  not  justified  in  deciding  the  case 
upon  the  want  of  notice  to  persons  prior 
in  title  to  Weguelin.  We  are  of  opinion 
that  this  objection  is  a  well-lbunded  one. 
The  defence  of  a  purchase  without  notice 
is  one  which  ought  to  be  specifically 
alleged  as  well  as  proved  by  those  who 
rely  upon  it."  It  is,  therefore,  for  the 
vendor  to  prove  that  he  had  no  notice 
from  the  prior  deeds,  and  he  can  only  do 
this  by  producing  such  deeds.  I  see  no 
hardship  in  this,  but  it  would  indeed 
be  strange  if  the  vendor,  whose  title  is 
deficient  in  that  it  lacks  the  proper 
evidences  for  forty  years,  could  give  a 
better  title  than  the  man  whose  muni- 
ment-room is  filled  with  the  proper 
equipment  of  deeds;  and  not  the  less 
strange  because  the  deficiency  of  title 
results  from  the  fiict  that  part  of  the  title 
depends  on  a  successful  trespass.  The 
statutory  title  is  due  to  the  demerits  of 
the  owner,  who  was  careless  enough  to 
allow  himself  to  be  dispossessed  for  twelve 
years,  not  to  any  merits  of  the  trespasser, 
who  was  a  mere  wrongdoer  up  to  the  last 
day  of  the  twelve  years.  The  latter  is 
entitled  to  what  the  statute  gives  him, 
but  no  more;  and  those  who  purchase 
from  him  must  take  the  risk  of  sufiering 
for  the  infirmity  of  his  title. 

Boliciton — GranTille  Smith,  Coleman,  Betts  k. 
Co.,  for  parchaser ;  Hams,  Chetham  &  Cohen, 
for  vendor. 

[Reported  hy  Joseph  E,  Morris,  Esq., 
Barriiter»at'ljaw, 


(22)  49  L.  J.  Cb.  68,  71 ;  11  Ch.  D.  327,  837. 


/ 


V.  Walunoton, 
Weston  <fe  Co, 


Jan.  23,  24,  26.    ^ 
Feb.  18. 

Patent — Infringement — Combination  — • 
Subjeet-maUer — Supplying  and  Fitting 
Nev)  Component  Part — Repair, 

A  patentee  by  hie  epeeiJi4xUion  claimed 
to  have  invented  a  wheel  rim  of  a  par- 
Ocular  shape  intended  to  receive  a  solid 
rubber  tyre.  The  merit  daimad  for  the 
invention  toas  that  the  rim  would  hold  the 
tyre  without  pinching  and  without  the  aid 
of  inextensible  wires.  The  patentee  made 
separate  claims  for  the  rim^  and  the  rim 
in  eombineUion  with  the  tyre^  hut  made  no 
claim  for  the  tyre  itself  The  defendants 
made  a  new  rubber  tyre  and  fitted  it  to  an 
old  patent  rim  of  the  plaintiffs,  the  owners 
of  the  patent^  to  replace  a  prevums  tyre 
which  had  become  u)om  out.  In  an  action 
brought  by  the  plaintiffs  for  infringement^ 
— Held,  that  what  the  defendants  had 
done  was  a  fair  repair^  an4  not  a  repair 
amounting  to  a  reconstruction  cmd  a  new 
artide,  and  that  there  was  therefore  no 
infringement.  Held,  also,  that,  assuming 
the  daim  for  the  rim  to  be  valid,  the  claim 
for  the  combination  of  the  rim  with  the 
rtMer  tyre  was  invalid,  inasmuch  as  that 
was  the  only  and  obvious  manner  in 
tohich  the  rim  wets  intended  to  be  used,  and 
that  there  was  no  invention  or  merit  in 
tJie  combination  apart  from  the  novelty  in 
the  shape  of  the  rim  itself. 

Action  by  the  plaintiffs  for  an  injunc- 
tion to  restrain  the  defendants  from 
infringing  their  letters  patent  No.  11686 
of  1900,  and  for  damages. 

The  patent  in  question  was  granted  to 
the  plaintiff  J.  M.  MacLulich  for  *'  im- 
provements relating  to  rims  and  tyres  for 
vehicle  wheels."  The  patentee  daomed  to 
have  invented  a  wheel  rim  of  a  particular 
shape,  intended  to  receive  a  solid  india- 
rubber  tyre.  The  width  of  the  mouth  of 
the  rim,  or  the  space  between  the  inner 
edges  of  the  flanges,  was  approximately 
the  same  as  the  width  of  the  base.  The 
flanges  projected  outwardly  from  the  base, 
and  then  returned  the  same  distance 
inwardly.  The  inner  sides  of  the  flanges 
were  fiat  and  of  equal  length,  or,  as  the 
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patentee  said,  resembled  in  cross-section 
the  two  equal  sides  of  an  isosceles  triangle. 
The  rubber  to  fit  the  tyre  was  of  such  a 
shape  in  cross-section  that  under  ordinary 
pressures  it  would  not  overhang  or  pro- 
ject laterally  beyond  the  edges  of  the 
flanges,  and  accordingly  the  patentee 
claimed  that  when  under  pressure  it 
would  not  be  cut  or  injured  by  being 
pressed  against  the  unyielding  metal  edge, 
but  would  have  free  access  within  tibe 
rim ;  and,  moreover,  the  tyre  would  not 
be  pinched  by  the  edges  of  the  flanges  of 
the  rim,  as  in  Clincher  tyres.  The 
patentee  also  claimed  that  with  a  tyre  so 
shaped  ineztensible  wires  or  bands  for 
securing  the  tyres  to  the  rims  were  un- 
necessary, and  he  was  thus  able  to  dis- 
pense with  what  was  frequently  a  cause 
of  injury  to,  or  destruction  of,  the  rubber. 

The  defendants,  who  were  rubber 
manufacturers,  denied  infringement  and 
disputed  the  validity  of  the  patent  on  the 
usual  grounds. 

The  defendants  had  not  made  or 
supplied  any  rim.  They  had  made  by 
way  of  repair  a  new  rubber  tyre  for  an 
old  patent  rim  of  the  plaintiffs,  and  they 
had  fitted  it  into  the  rim  to  replace  the 
previous  rubber  tyre,  which  was  worn 
out.  This  work  was  in  fact  actually  done 
for  the  plaintiffs,  although  the  person 
sent  with  the  old  rim  did  not  disclose  the 
plaintiffs'  name. 

The  plaintiffs  admitted  that  the  defen- 
dants were  entitled  to  make  and  sell 
rubber  tyres  of  any  suitable  section  to  fit 
their  rims ;  but  they  contended  that  the 
defendant  could  not  fit  them  into  the 
rims,  even  by  way  of  repair,  as  by  so 
doing  they  made  the  combination  claimed 
in  the  second  claiming  clause  of  the 
specification  and  infringed  the  patent. 

The  only  matters  calling  for  a  report 
were — ^first,  whether  what  the  defen- 
dants were  doing  amounted  to  more  than 
repair ;  and  secondly,  whether  the  claim 
for  the  combination  was  valid,  assuming 
that  the  claim  for  the  rim  was  valid. 
The  arguments  on  the  other  parts  of  the 
case  are  therefore  omitted. 

MouUon^  JSr.C,  and  A.  J,  Walter,  for  the 
plaintiffs.— The  plaintiffs  are  entitled  to 
the  combination  of  the  rubber  tyre  with 


Wbston  &  Co. 

the  rim.  The  defendants  by  fitting  a 
new  rubber  tyre  to  the  patented  lim  have 
infringed  the  plaintiffs'  patented  com- 
bination. They  have  made  a  combination 
of  the  rim  with  a  suitable  tyre.  This  is 
not  a  mere  repair,  but  a  new  combination. 

BouBfiOd,  K.C.,  and  W.  NeiU,  for  the 
defendants. — What  the  defendants  have 
done  amounts  to  a  mere  repair.  The  test 
in  such  cases  is,  Is  what  the  defendants 
are  doing  a  mere  repair,  or  are  they 
making  a  substantially  new  article  ?  As 
to  what  constitutes  ^'repair,"  see  the 
observations  of  Cozens-Hardy,  L.J.,  in 
DufUop  Pneumaiic  Tyre  Co.  v.  David 
Moaeiey  ds  JSana,  Lim,  [l904].^  It  cannot 
here  be  successfully  contended  that  the 
putting  of  a  new  rubber  tyre,  for  which 
the  plaintiffs  do  not  claim  any  patent, 
upon  their  patented  rim,  is  makmg  a  new 
combination. 

Further,  the  claim  for  the  combination 
is  bad  for  want  of  meiit  or  invention. 

[They  also  referred  to  Incandescent  Gas 
Light  Co.  V.  Cantdo  [l895].*] 

MaulUm,  X,C.^  in  reply. — On  the  sale 
of  a  patented  article  there  is  no  implied 
licence  of  a  right  to  use  the  article  as 
long  as  the  longest-lived  pai*t  of  it  lasts. 
The  right  is  to  wear  out  the  thing  sold. 
Full  licence  to  use  the  article  is  implied 
from  the  sale,  but  that  licence  does  not 
extend  to  the  use  of  a  part  of  the  article 
sold  with  another  article.  Here  what  is 
sold  by  the  plaintiffs  is  the  combination 
of  the  rim  with  the  tyre. 

Cur,  adv,  mtft. 

Feb.  18.— SwiNFEN  Eadt,  J.,  delivered 
a  written  judgment,  in  which,  after  stating 
the  &cts  as  above  set  forth,  he  held  upon 
the  evidence  that  the  patent  was  invalid. 
Hecontinued :  If  the  patent  is  invalid  there 
is  an  end  of  infringement ;  but  assuming 
the  patent  to  be  valid,  have  the  defendants 
infringed  it,  and  do  they  threaten  and 
intend  to  infringe  it  in  the  future  f  The 
defendants  have  supplied  a  new  rubber 
tyre  and  inserted  it  into  an  old  rim  of  the 
plaintiffs  to  replace  the  old  tyre  worn  out. 
This  was  done  bona  fide  by  way  of  repair. 
The  plaintiff  contend  that  this  is  an  in- 

(1)  73  L.  J.  Ch.  417.  421 ;  [1904]  1  Ch.  612, 
621. 

(2)  12  Bep.  Pat.  Gas.  263. 
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friogement  of  their  patent,  although  they 
concede  that  any  one  is  entitled  to  make 
and  sell^rubber  tyres  to  fit  the  rims.  The 
infringement  alleged  is  placing  the  tyre  in 
the  rim.  This  is  done  in  a  way  which  is 
old,  and  by  use  of  machinery  which  is  old, 
and  by  which  all  solid  tyres  of  this  kind 
are  placed  in  metal  rims.  Have  the  de- 
fenda;nts  infringed  the  patent  ?  In  the 
recent  case  of  Dunlop  Pneumatic  Tyre  Co, 
V.  David  Moadey  4b  Sona^  lAm,^  Lord 
Justice  Cozens-HMrdy  said :  '^  I  think,speak- 
ing  for  myself,  that  there  may  be  a  third 
class  of  cases  in  which  the  supply  by  the 
defendants  might  be  perfectly  lawful — I 
mean  for  the  purpose  of  repair.  (The  word 
'repair'  is  no  doubt  a  difficult  one  to 
construe,  but  I  do  not  think  that  Dunlop 
FneunuUie  Tyre  Co.y.  Neal  [l899]^  justifies 
the  construction  which  was  put  upon  it  by 
the  appellants'  counsel.  I  certainly  doubt 
— I  will  not  say  any  more  than  that — 
whether  the  holder  of  a  licensed  tyre  may 
not  replace  a  worn-out  cover  without 
being  guilty  of  an  infringement  of  the 
patent.  It  is  not  necessary  to  decide 
that  point  now,  and  I  only  desire  to  keep 
that  point  open  for  future  consideration." 
I  fully  appreciate  the  difficulty  felt  by 
Lord  Justice  Oozens-Hardy  in  construing 
the  word  "  repair,"  but,  in  my  opinion,  it 
is  a  question  of  fact  in  each  case  whether 
the  work  which  has  been  done  may  fairly 
be  termed  a  "  repair,"  regard  being  had 
in  each  case  to  the  exact  nature  of  the 
invention.  The  purchaser  of  a  patented 
article  has  a  right  to  prolong  its  life  by 
fair  repair,  but  he  has  not  any  right  to 
obtain,  without  licence  from  the  patentee, 
a  substantiaUy  new  article,  made  in  ac- 
cordance with  the  invention,  retaining 
only  some  subordinate  part  of  the  old 
article,  so  that  it  may  be  said  that  the 
combination  is  not  entirely  new.  Such  a 
retention  of  an  old  part  would  be  colour- 
able only,  and  would  not  prevent  the 
article  from  being  substantially  a  new 
article,  instead  of  being  substantially  a 
repair  of  the  old  one.  This  was  the  case 
of  Dunlop  PneumaMo  Tyre  Co,  v.  Neal,^ 
where  Mr.  Justice  North  held  that  the  tyre 
was  really  a  new  tyre ;  nothing  was  left  of 
the  old  tyre  but  the  wires,  and  one  of  these 

(3)  68  L.  J.  Ch.  378;  [1899]  1  Ch.  807. 


Weston  <fc  Co. 

had  been  broken  and  was  mended  by  the 
defendants.  In  the  present  case,  assuming 
validity,  the  plaintifiV  real  invention  is  a 
metal  rim  of  a  particular  shape  to  receive 
a  rubber  tyre ;  the  soft  wearing  part  is 
the  rubber  tyre,  and  in  the  nature  of 
things  the  rim  is  calculated  to  wear  out 
several  tyres.  Unless  the  purchaser  is 
able  to  have  new  rubbers  placed  in  the 
rim,  he  cannot  obtain  the  use  of  the 
patented  article  for  the  fair  period  of  its 
life.  This  is  not  a  repair  amounting  te 
reconstruction,  and  a  new  article,  but  a 
fair  repair ;  the  old  metal  rim,  the  dis- 
tinguishing feature  of  the  invention,  being 
retained,  not  colourably,but  because  essen- 
tial and  practically  as  good  as  new,  and  a 
fresh  rubber  put  to  replace  the  old  one 
worn  out.  .  In  my  opinion,  there  has  not 
been  any  infringement. 

It  may,  however,  be  further  urged 
that  in  the  present  case  the  patent  ^o 
claims  as  new  "a  wheel  rim  and  solid 
rubber  tyre  constructed  substantially  as 
described,  and  that  the  defendants,  by 
fixing  the  tyre  in  the  rim,  have  assembled 
the  parts  and  made  the  plaintiffis'  combi- 
nation." But  I  cannot  in  any  case  regard 
this  claim  as  valid,  even  if  the  patent 
were  otherwise  valid  as  regards  the  rim. 
No  doubt  there  may  be  a  valid  patent  for 
a  combination,  even  though  all  the  parts 
be  old,  but  there  must  be  novelty,  inven- 
tion, and  merit  in  the  combination  to 
support  validity.  Where  the  only  inven- 
tion is  in  the  form  of  one  part  of  an 
article  or  machine,  which  part  is  sepa- 
rately claimed  as  an  invention,  the  scope 
of  the  patent  cannot  be  enlarged  by  claim- 
ing that  part  in  every  combination  in 
which  it  can  be  used,  however  obvious. 
The  patentee,  having  claimed  the  rim, 
cannot  extend  the  scope  of  the  patent  by 
claiming  the  rim  in  combination  with  a 
rubber  tyre,  as  that  is  the  only  and  obvious 
manner  in  which  the  rim  is  intended  to 
be  used,  and  there  is  no  invention  or 
merit  in  the  combination  apart  from  the 
novelty  in  the  shape  of  the  rim  itself  If 
the  patent  be  restricted  to  the  form  of  the 
rim  it  is  obvious  that  the  defendants 
have  not  infringed ;  and  as  that  is  all  that 
the  plaintiffs  can  claim  to  have  invented 
they  cannot  extend  the  ambit  of  the  patent 
by  an  additional  claim  for  a  combination, 
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^nd  so  bring  within  it  something  as 
a  a  infringement  which  would  not  have 
t»46n  an  infringement  if  the  patent  had 
been  for  the  rim  alone.  It  was  pointed 
out  by  Lord  Oairns  in  Clarke  v.  Adie 
[l877]  ^  that  a  patent  may  be  granted  for 
a  larger  invention  and  also  for  certain 
suboidinate  integers  properly  specified 
and  claimed;  but  then  the  patentee 
'^  is,  as  was  said  by  the  Lords  Justices,  at 
the  peril  of  justifying  those  stibordinate 
integers  as  themselves  matters  which 
ought  properly  to  form  the  subject  of  a 
patent  of  invention."  I  apprehend  that 
the  converse  of  this  proposition  also  holds 
true — that  where  a  subordinate  integer 
is  specified  and  claimed,  and  a  larger 
combination  of  which  this  integer  is 
part  is  also  claimed,  the  patentee  is  at 
the  peril  of  justifying  the  combination  as 
matter  which  ought  properly  to  form  the 
subject  of  a  patent  of  invention  ;  and  he 
does  not  discharge  this  burden  where 
there  is  no  novelty  or  invention  in  the 
larger  claim,  but  the  combination  is  merely 
an  obvious  one  if  the  subordinate  integer 
is  to  be  used  at  all. 

The  only  remaining  question  is  as  to 
the  true  and  first  inventor.  [His  Lord- 
ship referred  to  the  evidence  on  this 
point,  and  held  that  the  plaintiff,  Mac 
Lulich,  was  the  true  and  first  inventor. 
He  continued:]  The  result  is  that  the 
action  fails  and  must  be  dismissed  with 
costs,  except  that  the  plaintiffs  must  have 
the  cost  of  the  issue  of  the  true  and  first 
inventor,  and  there  will  be  a  set-off. 


Solicitors— ShaeD,  Roscoe,  Massej  Ac  Co ,  for 
plaintiflfs;  Collyer-Bristow,  Hill,  Curtis, 
Booth  Sc  Co.,  agents  for  Forsyth,  Bettinson 
&  Co.,  Birmingham,  for  defendants. 

lltejported  by  W.  Iviney  Cook,  Etq., 
Barrister'at-Law. 


(4)  46  L.  J.  Ch.  585,  588 ;  2  App.  Gas.  315, 
321. 
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Weston  <k  Co. 

SwiNFEN  Eady,  J. 

1904. 

Nov.  22. 

1905. 
Feb.  21. 

Landlord  and  Tenant — Lease — Cave- 
narU  not  to  Assign  without  Leavn — Leave 
not  to  he  "  UnreastmaUy "  WiAhM-^ 
Unreasonableness, 

Where  a  landlord  and  tenant  occupy 
different  parts  of  the  same  premises,  and 
the  tenant  has  covenanted  not  to  assign  or 
under-let  his  part  of  the  premises  unthotU  ^ 
written  leave  of  his  landlord^  but  this  leave 
is  not  to  he  unreasonably  refused,  it  is  not 
unreasonable  for  the  landlord,  as  conditums 
of  granting  such  leave,  to  enquire  for  what 
purposes  the  proposed  under-tenant  intends 
to  use  the  premises,  and  to  Hipvlate  thaJt 
the  under-tenant  shaU  enter  into  a  covenant 
with  him  unth  reference  to  the  assignment 
or  suh-letting  of  the  premises  similar  to  the 
covenant  already  in  existence  between  him 
and  his  own  immediate  tenant. 

Originating  summons. 

A  lease  dated  March  9, 1897,  contained 
a  covenant  on  the  part  of  the  lessee  not 
to  assign  or  under-let  without  the  written 
leave  of  the  lessors,  such  leave  not  to  be 
unreasonably  withheld.  The  lease  also 
contained  a  covenant  on  the  part  of  the 
lessee  not  to  use  the  premises  for  the  pur- 
pose of  certain  prohibited  trades. 

The  lease  comprised  part  of  certain 
business  premises,  the  other  part  of  which 
was  occupied,  also  for  business  purposes, 
by  the  lessors.  Both  lessors  and  lessee 
used  a  common  entrance. 

The  lessee  being  desirous  to  under-let, 
the  lessors  agreed  to  grant  the  required 
licence,  but  only  on  condition  that  they 
should  be  informed  for  what  purpose  the 
proposed  under-lessee  intended  to  use  the 
premises,  and  on  further  condition  that 
the  proposed  under-lessee  would  agree 
not  himself  again  to  under-let  without  the 
lessors'  written  consent,  such  consent  not 
to  be  unreasonably  withheld. 

The  lessee  informed  the  lessors  that  the 
under-lessee  would  not  use  the  premises 
for  any  of  the  prohibited  trades,  but  he 
rejected  the  second  condition  as  unreason* 
able. 
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As  the  lessors  thereupon  refased  to 
give  their  written  consent,  the  lessee 
issued  t^iis  summons  to  determine  whe- 
ther tfak  refusal  of  the  lessors  was,  or  was 
not,  unreasonahle. 

When  the  summons  came  on  for  hear- 
ing it  stood  over;  and  finally  it  was 
agreed  between  the  parties  that  the 
lessors  should  be  parties  to  the  under- 
lease, and  that  the  under-lease  should 
contain  a  covenant  bj  the  under-lessee  to 
the  lessors  in  the  terms  already  mentioned. 

The  summons  now  came  on  again  solely 
on  the  question  of  costs. 

MartMij  for  the  lessee. — The  conditions 
imposed  by  the  lessors  were  unreasonable, 
and  the  leasee  is  therefore  entitled  to  his 
costs. 

Eve^  K.C,  and  Daniel  Jones,  for  the 
lessoiB. — The  conditions  were  perfectly 
reasonable,  and  the  lessors  are  entitled  to 
costs. 

SwiNFEN  Eady,  tT.,  after  stating  the 
facts:  The  only  question  now  before 
me  18  the  question  of  costs,  but  this 
involves  my  deciding  whether  the  lessors 
were  unreasonable  in  thus  seeking  pro- 
teetion  against  any  further  assignment  or 
under-letting  without  their  written  con- 
sent. These  lessors  occupy  part  of  the 
premises,  and  are  thus  directly  concerned 
in  the  fise  of  the  remainder.  This  might 
conceivably  be  used  for  a  business  such  as 
that  of  a  dressmaker  or  milliner,  employ- 
ing a  great  number  of  hands,  who  would 
frequently  be  passing  to  and  fro  through 
the  common  entrance.  If  this  occurred 
it  might  seriously  depreciate  the  property 
from  the  point  of  view  of  the  lessors. 
I  am  quite  satisfied  that  whore  a  landlord 
occupies  part  of  premises  and  has  let  off 
another  part,  and  where  there  is  a  cove- 
nant by  the  tenant  not  to  assign  or 
under-let  without  the  written  leave  of 
the  landlord,  though  such  leave  is  not  to 
be  unreasonably  refused,  the  landlord  is 
not  unreasonable  in  asking  for  what  pur- 
pose a  proposed  under-tenant  is  going  to 
use  the  premises,  and  in  stipulating  for 
a  covenant  between  the  under-tenant 
and  himself  with  regard  to  under-letting 
similar  to  that  which  already  exists 
between  himself  and    his    own  tenant. 
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The  lessee  must  therefore  pay  the  costs 
of  this  summons. 


Soliciton — Downey  &  Linnell,  for  lessee ; 
Boyoe  &  Son,  for  lessors. 

[Reported  hy  J,  E.  Morris,  Esq., 
Barriiter-at'Law, 


[IN  THE  COURT  OF  APPEAL.] 
Vaughan  Williams,  L. J.  ^ 
Stiblinq,  L.J.  I  MoBDAN,  In 

Sib  Gorell  Barnes,  P.       \    re;  Lego  v. 

1905.  I        MORDAN. 

March  13.  J 

WUl  —  Construction  —  Investment  — 
"  Freehold  ground-rente  "  —  "  Leasehold 
ground^ents" — Power  to  Purchase. 

A  testator  gave  his  estate  and  effects 
upon  trust  for  conversion  and  to  invest^ 
amongst  oAer  things,  ''  upon  freehold 
ground-rents  or  upon  leasehold  ground- 
rents  not  having  less  than  60  years 
unexpired  and  held  direct  from  the  free- 
holder" The  win  contained  no  trust  cr 
power  for  conversion  of  freehold  or  lease- 
hold property  purchased  hy  the  trustees : — 
Held,  that  the  investment  clause  authorised 
not  mortgages  upon  the  security  of  but 
purchases  of  freeJiold  and  leasehold  ground- 
rents. 

Appeal  from  decision  of  Kekewich,  J. 

Francis  Mordan,  by  his  will  dated 
December  7,  1867,  gave  and  bequeathed 
unto  his  executors  and  trustees  therein 
named  all  his  estate  and  effects  whatso- 
ever,  whether  real  or  personal  (except  the 
copyhold  hereditaments  thereinafter  be- 
queathed to  Julia  Frances  Brindley), 
which  he  might  be  possessed  of  or  entitled 
to  at  the  time  of  his  decease,  upon  trust, 
as  soon  as  possible  after  his  decease,  to 
realise  and  convert  the  same  (except  the 
aforesaid  copyhold  hereditaments)  and 
any  (Government  stock  standing  in  his 
name  at  his  decease,  into  cash ;  and  after 
making  various  bequests  and  dispositions 
as  to  all  the  residue  and  remainder  of 
his  estate  and  effects  not  thereinbefore 
specifically  bequeathed,    and    which    he 
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might  be  possessed  of  at  the  time  of  his 
decease  subject  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and 
legacies,  the  testator  gave  and  bequeathed 
the  same  to  his  executors  and  trustees 
*'  Upon  trust  to  invest  the  same  at  their 
sole  discretion  on  Government  securities  of 
Great  Britain  or  upon  freehold  ground- 
rents  or  upon  leasehold  ground-rents  not 
having  less  that  60  years  unexpired  and 
held  direct  from  the  freeholder  and  as 
to  such  leaseholds  with  or  without  going 
into  lessor's  title  as  at  the  sole  discretion 
of  my  two  trustees  they  may  see  fit  and 
be  advised  and  to  receive  the  dividends 
rents  and  annual  income  thereof  and  to 
divide  and  pay  the  same  unto  and  equally 
between"  the  testator's  two  daughters 
Ursula  and  Ellen  Mordan,  during  the 
terms  of  their  natural  lives,  and  upon  the 
decease  of  either  of  his  said  daughters 
leaving  issue  her  surviving  then  he  gave 
and  b^ueathed  the  share  of  the  corpus 
of  his  said  trust  estate  as  last  aforesaid 
to  which  such  of  his  daughters  so 
dying  and  leaving  issue  as  last  aforesaid 
might  be  entitled  to  for  a  life  interest 
unto  and  equally  between  such  issue  as 
tenants  in  common,  with  a  gift  over,  in 
the  event  of  either  daughter  dying  with- 
out leaving  issue  her  surviving,  to  the 
survivor  of  his  said  two  daughters.  The 
will  contained  no  trust  for  conversion  of 
freehold  or  leasehold  ground-rents  pur- 
chased. 

The  executors  and  trustees  invested 
part  of  the  testator's  estate  upon  lease- 
hold ground-rents  not  having  less  than 
sixty  years  unexpired,  and  held  direct 
from  the  freeholder.  Hjne  plaintiff,  who 
was  the  only  child  of  the  testator's 
daughter  Ellen,  submitted  that  the  in- 
vestment in  the  pui^chase  (not  on  mort- 
gage) of  leasehold  ground-rents  was  un- 
authorised by  the  will  and  a  breach  of 
trust. 

Kekewicb,  J.,  held  that  upon  the  true 
construction  of  the  will  the  trustees  were 
not  authorised  to  invest  the  residuary 
estate  of  the  testator  in  the  purchase  of 
freehold  ground-rents  or  of  leasehold 
ground-rents,  being. of  opinion  that  in- 
vestment on  mortgage  of  freehold  and 
leasehold  ground-rents  was  alone  autho- 
rised   by  the    clause    in  question,  and 


declared  that  the  plaintiff  was  entitled  to 
elect  either  to  adopt  or  repudiate  any 
such  purchase ;  and  that  in  the  event  of 
her  repudiating  any  such  purchase  she 
was  entitled  to  a  lien  on  the  hereditaments 
comprised  in  the  purchase  so  repudiated 
for  the  moneys  expended  in  the  purchase. 
-  The  defendants  Percy  Charles  Mordan 
and  Clara  Mordan,  who  were  legal  per- 
sonal representatives  of  Augustus  Mordan, 
who  was  a  trustee  of  the  will  when  the 
purchase  of  leasehold  ground-rents  was 
meule,  appealed. 

Eve,  K.0»,  and  Daniel  JoneSy  for  the 
appellants. — ^The  wording  of  the  will  is 
quite  clear,  and  carefully  framed  so  as  to 
authorise  the  purchase  of  freehold  and 
leasehold  ground-rents. 

T,  L,  Wilkinson,  for  the  present  trustee 
of  the  will. — If  there  is  power  to  invest 
in  the  purchase  of  land  the  trustees  are 
in  a  considerable  difficulty,  because  they 
have  no  power  to  sell  when  the  necessity 
for  distribution  arises. 

Stewart'Smith,  K,C.,  and  Bihtan,  for 
the  respondents. — It  is  clear  that  the 
clause  must  authorise  either  a  purchase 
of  or  investment  on  security  of  a  mort- 
gage of  freehold  or  leasehold  ground-rents. 
It  cannot  authorise  both.  It  is  incon- 
sistent with  the  whole  scheme  of  the  will 
that  the  trustees  should  be  able  to  pur- 
chase land.  There  is  an  imperative  direc- 
tion to  convert  the  testator^s  real  and 
leasehold  estate.  Furthermore,  there  is 
no  power  to  sell  real  or  leasehold  estate 
purchased.  The  Trustee  Act,  1893,  would 
not  give  the  trustee  power  to  realise  such 
purchases  if  once  made,  and  a  partition 
action  would  be  rendered  necessary. 

The  word  **upon"  means  "on  the 
security  of,"  and  mortgages  only  are 
authorised.  This  is  a  money  settlement  in 
its  frame,  and  the  more  reasonable  and 
natural  construction  is  that  it  only  autho- 
rises investments  on  mortgages  of  ground- 
rents. 

Vaughan  Williams,  L.J. — ^The  real 
question  which  we  have  to  decide  in  the 
present  case  is  whether  under  the  terms 
of  this  will  an  investment  in  the  purchase 
of  leasehold  ground-rents  is  authorised. 
In  my  judgment  it  is.    It  was  ^irgued 
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before  us  that  we  ought  to  put  a  very 
limited  meaning  on  these  words ;  but  I 
do  not  think  myself  that  we  ought  to  put 
on  them  the  limited  oonstruction  wluch 
has  been  suggested.  It  has  really  hardly 
been  argued  that  the  words  are  not  quite 
wide  enough  to  cover  an  authority  to 
make  the  investment  which  has  been 
made.  In  my  judgment  the  whole  of 
the  arguments  merely  comes  to  this — ^that 
if  one  looks  at  the  consequences  that 
must  follow  on  so  construing  the  will,  it 
is  improbable  that  the  testator  would  have 
intended  to  authorise  this  investment.  I 
do  not  think  that  any  of  these  considera- 
tions are  sufficient  to  justify  us  in  re- 
stricting the  natural  meaning  of  the 
words.  I  go  a  step  further.  Assuming 
that  the  words  are  capable  of  the  con- 
struction which  counsel  for  the  respon- 
dents put  upon  them,  when  one  looks  at 
the  clause  regulating  the  distribution  of 
the  receipts,  it  is  reicdly  a  natural  infer- 
ence  from  the  words  '^and  to  receive 
the  dividends  rents  and  annual  income 
thereof  that  the  testator  intended  that 
the  investment  clause  should  have  the 
wide  effect  which  I  think  ought  naturally 
to  be  attributed  to  it.  If  the  clause  is  to 
have  t^e  other  meaning  suggested  one 
would  have  expected  to  find  the  words 
'*  dividends  interest  and  annual  income " 
used.  ^  I  do  not  think  we  ought  to  read 
the  words  in  question  as  if  they  had  been 
"  upon  the  security  of"  freehold  or  lease- 
hold ground-rents.  I  think  for  these 
reasons  that  the  appeal  should  be  allowed. 

Stiblinq,  L.J.  —  The  short  question 
arising  under  this  will  is  whether  the  tes- 
tator has  authorised  the  purchase  of  free- 
hold groand-rents  and  leasehold  ground- 
rents.  [His  Lordship  read  the  investment 
clause.]  Let  us  take  the  first  words, ''  on 
Government  securities  of  Great  Britain." 
Is  that  limited  to  an  investment  upon  the 
security  of  Consols  or  other  Government 
stock  ?  Clearly  not.  It  is  admitted  that 
under  these  words  the  trustees  were  at 
liberty  to  purchase  Consols.  Then  come 
the  words  ''upon  freehold  ground-rents 
or  upon  leasehold  ground-rents."  It  is 
said  that  that  means  "  upon  the  security 
of."  The  words  **  upon  the  security  of" 
are  not  there.  It  seems  to  me  that  if 
Vol.  74.— Ohano. 


the  words  are  sufficient  to  justify  a 
purchase  of  Grovemment  stock  they  will 
equally  justify  a  purchase  of  freehold  or 
leasehold  ground-rents.  Whatever  the 
consequences  may  be,  I  think  that  the 
words  are  too  plain  to  allow  us  to  put 
the  limited  construction  upon  them  which 
has  been  contended  for. 

Sib  Gobxll  Babnbs,  P. — I  agree. 

Appeal  allowed. 

Solicitors— Bojce  k  Son,  for  appellants ;  A.  F. 
Church  and  Woodbridge  &  Sons,  for  re- 
spondents. 

IBeported  by  A.  J,  Spencer,  JStq., 
BarrUter-iU'Law, 


^ToOS '      r  ^^^^^   Pbbssbd   Hinob 
T?^K  QA       r   Clo.,  In  re ;  Campbell  v. 
Feb.  24.      I  :      OoMPAwv 

March  3,  4  J  Uompany. 

Company  ^~  Debentures  —  Floating 
Charge— Jeopardy  — Receiver  —  Equitable 
Mortgagee— Judgment  Creditor, 

Where  a  company  has  issued  debentures 
giving  a  floating  charge  on  its  present  amd 
future  property,  the  debenture-holders  are 
entitled  to  the  appointment  of  a  receiver  on 
the  sole  grotmd  of  jeopardy  to  the  security^ 
even  although  nothing  may  be  due  and 
presently  payable  to  the  debenture-holders. 
The  fact  that  a  creditor  has  issued  a  writ 
and  signed  judgment,  and  is  in  a  position 
to  issue  execution,  may  constitute  jeopardy. 
Persons  supplying  such  a  company  wUh 
goods  have  an  expectation  of  being  paid 
only  when  ^ach  payment  would  be  in  the 
ordinary  course  of  business.  This  ex- 
pectation is  interested  when  a  receiver  is 
appointed,  but  even  before  the  appoint- 
ment those  creditors,  as  between  themselves 
and  the  debenture- holders,  have  no  right  to 
enforce  payment  of  their  debts  in  priority 
to  the  latter. 

An  eieeeution  creditor  takes  subject  to  aU 
equities  of  the  debenture-holders. 

Standard  Manufacturing  Co.,  In  re 
(60  L.  J.  Ch.  202,  298;  [1891]  1  Ch.  627, 
6U},foaowedJ 
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London  Pressed  Hinge  Co.,  In  be. 

Motion,  in  a  debenture-holders'  action, 
for  the  appointment  of  a  receiver  and 
manager. 

The  company  was  incorporated  in  1903, 
under  the  Companies  Acts,  1862  to  1900, 
as  a  company  limited  by  shares,  and  had 
issued  debentures  to  the  aggregate  amount 
of  4,000Z.  in  forty  debentures  of  100^. 
each,  of  which  thirty-five  were  held  by 
the  applicants  and  their  friends. 

These  debentures  were  payable  on 
May  19,  1908,  with  interest  in  the  mean- 
while payable  on  May  19  and  November  19 
in  each  year  at  5 percent.,  and  the  company 
thereby  charged  with  such  payments  its 
undertaking  and  all  its  property,  present 
and  future,  the  following  conditions  {irUer 
alia)  being  indorsed : 

''(1)  The  debentures  shall  rank  pari 
passu  as  a  first  charge  on  the  property 
hereby  charged,  without  any  preference 
or  priority  one  over  another,  and  such 
charge  shall  be  a  floating  security,  but  so 
that  the  company  shall  not  be  at  liberty 
to  create  any  mortgage  or  charge  in 
priority  to  the  said  debentures." 

"  (10)  The  principal  moneys  hereby 
secured  shall  immediately  become  payable 
(a)  if  the  company  makes  default  for  a 
period  of  six  cidendar  months  in  the  pay- 
ment of  any  interest  hereby  secured,  and 
the  registered  holder  hereof,  before  such 
interest  is  paid,  by  notice  in  writing  to 
the  company,  csdls  in  such  principal 
money  ;  and  (6)  if  an  order  is  mside  or  an 
effective  resolution  is  passed  for  the  wind- 
ing-up of  the  company/' 

None  of  these  events  had  happened, 
and  all  interest  had  been  paid  up  to 
November  19,  1904.  On  February  8, 
1905,  a  creditor  of  the  company  issued 
a  writ  for  109^.  18«.  Sd,  owing  by  the 
company,  and  afterwards  a  summons  for 
judgment  under  Order  XIV.  On  the 
day  the  summons  was  heard — namely, 
February  24 — this  motion  came  before 
Buckley,  J.,  who  directed  that  it  should 
stand  over  for  a  week,  appointed  a  re- 
ceiver and  manager  for  that  period,  and 
ordered  that  notice  should  be  given  to 
the  creditor.  The  creditor  signed  judg- 
ment, and  now  appeared  by  counsel. 

Buckmaster,  £.C,y  and  A.  J.  Chitty, 
for  the  motion. — A  legal  mortgagee  is 


entitled  to  possession  of  the  mortgagor's 
property  when  he  pleases,  because  he  has 
the  legal  estate.  An  equitable  mortgagee, 
not  having  the  legal  esti^te,  must  come  to 
the  Court  for  a  receiver,  and  the  Court, 
on  a  proper  case  being  made  out,  will 
exercise  its  discretion.  It  will  not  appoint 
simply  because  the  mortgagor  consents, 
but  will  do  so  if  money  is  in  arrear  or 
the  security  in  jeopardy.  It  will  also 
restrain  third  parties  from  injuring  the 
property — Legg  v.  Mathieson  [l86o].^ 

The  position  of  a  creditor  holding  a 
floating  charge  is  now  settled.  His  charge 
is  over  the  whole  of  the  property  of  the 
company,  and  the  Court  by  its  receiver 
will  take  the  whole  property,  including 
the  equity  of  redemption,  under  its  con- 
trol. The  principle  is  based  on  the  fasA, 
that  under  the  Companies  Acts  any  per- 
son can  find  out  the  position  and  rights 
of  the  debenture-holders.  But  for  the 
Bills  of  Sale  Acts,  and  perhaps  the  *'  order 
and  disposition  "  clause  in  bankruptcy,  an 
individual  debtor  giving  a  floating  charge 
is  in  the  same  position  as  a  company — 
TaUby  v.  Official  Receiver  [isss].^  It  is 
immaterial  that  no  money  is  due  under 
the  security — Wildy  v.  Mid-Hants  Rail- 
way [i868]*  and  Davey  v.  Williamson 
[1898V  There  was  a  clear  decision  in 
tStofnawrd  Mamifactwring  Co.,  In  re  [l 89 1],* 
that  an  execution  creditor  takes  subject 
to  the  equity  of  the  debenture-holders — 
Opera,  Lim.,  In  re  [lS9l],^  per  Lindley, 
IaJ. 

F.  H.  Schuoannj  for  the  company,  did 
not  oppose  the  application. 

Crossfidd,  for  the  execution  credi- 
tor, said  he  only  appeared  as  having 
been  served  with  notice  of  the  interim 
order.  He  asked  that  the  creditor  might 
be  made  a  defendant,  so  as  to  obtain 
costs  if  successful,  or  to  be  in  a  position 
to  appeal  if  necessary.  He  was  prepared 
to  issue  execution  on  the  judgment. 

[Buckley,  J.  —  Treat  the  writ  as 
amended    by  adding  the  creditor  as   a 

(1)  29  L.  J.  Cb.  385;  2  Giff.  71. 

(2)  68  L.  J.  Q.B.  75 ;  13  App.  Cas.  623. 

(3)  16  W.  R.  409. 

(4)  67  L.  J.  Q.B.  699;  [1898]  2  Q.B.  194. 

(6)  60  L.  J.  Oh.  292,  298 ;  [1891]  1  Ch.  627, 
641. 
(6)  60  L.  J.  Ch.  839,  841 ;  [1891]  3  Ch.  260, 
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defendant,  and  give  notice  of  motion  for 
an  injunction  to  restrain  execution.] 

There  is  a  clear  distinction  between  a 
specific  and  a  floating  charge,  and  the 
aathoritiee  on  the  one  do  not  apply  to 
the  other.  A  floating  charge  was  first 
defined  in  Panama  <kc.  Co.j  In  r$  [isroy 
where  it  was  said  that  a  receiver  will 
only  be  appointed  when  principal  or 
interest  is  unpaid  or  the  company  in- 
solvent. That  is  on  the  principle  that 
to  support  the  order  there  must  be  de&ult 
by  the  company  in  some  express  or  im- 
plied stipulation  of  the  contract.  A 
floating  security  allows  the  company  to 
cany  on  its  business  until  it  makes 
defi&ult  —  Flarenoe  Land  Ss.  Co.,  In  re 
[l878j,*  and  GovemnMnt  Stock  d:e.  Co.  v. 
Jiantla  RaiUway  \\99%\? 

The  Court  will  not  appoint  a  receiver 
merely  on  the  ground  that  the  security 
is  in  jeopardy.  In  L^gg  v.  Mathieaan  ^ 
the  security  was  Hot  really  a  floating 
charge.  Wildy  v.  Mid- Hants  Railway^ 
is  the  only  really  difficult  case  to  get  over, 
and  it  is  not  an  easy  one  to  understand 
or  explain.  The  attention  of  the  Lord 
Chancellor  was  not  drawn  to  the  differ- 
ence between  a  floating  and  a  specific 
charge,  and  he  followed  J^g  v.  Mathieson  ^ 
without  distinguishing  the  &cts.  In 
M^Makon  v.  North  Kent  Ironworks 
[l89i]  '®  the  company  was  not  carrying 
on  business,  which  was  a  breach  of  an 
implied  condition,  and  it  was  the  same  in 
Thorn  V.  Nvm  Reefs,  Lim,  [i898l."  In 
ViOoria  Stecmboats,  Lim,,  In  re  [1896],^' 
there  was  a  breach  of  an  express  condi- 
tion. In  Lamy  v.  Williamson^  the 
groand  of  decision  was  that  the  security 
had  became  enforceable.  In  Hubbuck  v. 
Belme  [1887]  ''  the  company  was  being 
wound  up,  and,  moreover,  had  attempted 
to  sell  its  assets.  Edwards  v.  Standard 
RoUing-Stock  Syndicate  [iS92]^*  only 
followed  Wildy  v.  Mid'Eants  Railway.^ 
No  case  can  be  found  where  a  receiver 

(7)  39  L.  J.  Gh.  482»  483;  L.  R.  6  Ch.  318, 
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(8)  48  L.  J.  Ch.  187, 142;  10  Cb.  D.  630,  540. 

(9)  66  L.  J.  Ch.  102, 106  ;  [1897]  A.C.  81,  86. 

(10)  60  L.  J.  Cb.  372;  [1891]  2  Ch.  148. 

(11)  67  L.  T.  93. 

(12)  66  L.  J.  Ch.  21 ;  [18971  1  Cb.  168. 

(13)  66  L.  J.  Ch.  636. 

(14)  62  L.  J.  Ob.  606;  [1893]  1  Cb.  674. 


has  been  appointed  at  the  instance  of  an 
equitable  mortgagee  merely  because  the 
security  is  in  jeo^urdy ;  the  practice  has 
grown  up  because  the  difference  between 
specific  and  floating  charges  has  been  dis- 
regarded. 

[He  referred  to  AsMnimer  on  Mort- 
gagesy  p.  252.] 

A  floating  charge  does  not  attach  on 
any  specific  property  until  de&ult  has 
been  made.  In  Standard  Manufaeiuring 
Co.,  In  re,^  there  had  been  a  breach  of 
the  conditions.  In  Taiunton  v.  Warwick- 
shire (Sheriff)  [i895]  ^^  there  had  been  a 
sale  of  property  by  the  sheriff.  When 
the  chaige  attaches  it  must  be  according 
to  the  terms  of  the  contract,  not  at  the 
will  of  one  of  the  parties.  In  the  present 
case  the  charge  is  still  floating. 

Buokmctster^  Z.C,  in  reply. — A  condi- 
tion in  debentures  that  the  company  will 
pay  no  debts  before  paying  off  the  deben- 
tures would  be  legid,  although  it  would 
paralyse  the  business.  The  doctrine  is 
the  same  as  in  a  mortgage  of  book  debts. 
The  result  comes  near  to  the  criminal 
law,  but  it  is  not  a  fraudulent  preference, 
for  there  is  no  voluntary  payment  by  the 
company.  The  appointment  of  a  receiver 
is  not  confined  to  cases  in  which  there 
has  been  a  breach  of  contract.  There  had 
been  no  de&ult  in  Da/vey  v.  WilUamson,* 
and  the  very  point  was  argued.  The 
company  would  have  no  right  to  oppose 
the  application.  They  are  entitled  to 
carry  on  their  business,  but  that  does  not 
include  submitting  to  an  execution. 

Cur.  adv.  tmU, 

March  4. — Buckley,  J. — This  is  a 
debenture-holders'  action  in  which  the 
plaintifiis  are  holders  of  debentures  by 
way  of  floating  security  upon  the  under- 
talong  and  all  property,  present  and 
future,  of  the  company.  Nothing  is  due 
and  presently  payable  in  respect  of  either 
principal  or  interest.  The  principal  is 
payable  on  May  19,  1908,  or,  by  virtue  of 
the  10th  condition,  (a)  upon  six  calendar 
months'  default  in  payment  of  interest,  or 
(6)  if  the  company  is  wound  up.  Neither 
of  these  events  has  happened.  The  inte- 
rest is  payable  in  May  and  November. 
All  interest  has  been  paid  down  to  and 


(16)  64  L.  J  Cb.  497;  [1896]  1  Cb.  734. 
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including  November,  1904.  In  this  state 
of  facts  the  plaintiffs  move  for  a  receiver 
on  the  ground  that  their  security  is  in 
jeopardy.  The  jeopardy  consists  in  the 
&ct  that  a  creditor  has  issued  a  writ  and 
signed  judgment,  and  is  in  a  position  to 
issue  execution.  Under  these  circum- 
stances, the  plaintiffs,  to  whom*nothing  is 
presently  payable,  ask  for  a  receiver,  the 
effect  of  which  will  be  that  the  company 
can  no  longer  pay  the  creditor  to  whom 
payment  is  presently  due,  in  priority  to 
the  debenture-holders  to  whom  nothing 
is  presently  due.  The  company,  as  is 
commonly  the  case,  appear  and  consent 
to  the  order.  Why,  indeed,  under  the 
circumstances,  should  they  oppose  ? 

These  applications  are  becoming  so 
frequent  that  I  have  taken  the  oppor- 
tunity to  look  into  the  cases  in  order  to 
see  whether,  as  the  authorities  stand,  it 
is  possible  to  prevent  the  injustice  which 
is  now  of  frequent  occurrence,  and  which 
I  will  describe.  I  directed  the  motion  to 
stand  over  last  week  and  notice  to  be 
given  to  the  judgment  creditor,  hoping 
that  he  would  come  in  and  argue  the 
point.  That  hope  has  been  realised. 
I  have  had  the  advantage  of  an  argument 
from  counsel  for  the  execution  creditor, 
which  is  none  the  less  valuable  because 
I  find  myself  unable  to  accede  to  it. 

The  cases  are  numerous  in  which  the 
undertaking  of  a  limited  company  is  so 
loaded  with  debentures  that  the  profits 
are  barely  sufficient,  or  perhaps  not  suffi- 
cient, to  keep  down  the  debenture  in- 
terest, and  that  if  the  company  is  wound 
up  there  is  nothing  for  any  one  but  the 
debenture-holders.  In  short,  the  &cts 
often  are  that  the  undertaking  is  sub- 
stantially carried  on  only  for  the  benefit 
of  the  debenture-holders  who  have  a 
floating  security  over  it.  In  this  state  of 
&cts  money  is  lent  or  goods  consigned  to 
the  company  in  respect  of  which  a  debt 
accrues  to  a  creditor,  and  so  long  as  the 
security  *<  floats,''  as  it  is  termed,  and  no 
receiver  is  appointed,  the  creditor  has  a 
possibility  or  expectation  of  being  paid  by 
the  company,  for,  as  between  the  company 
and  the  debenture-holders,  the  former  may 
pay  "  in  the  ordinary  course  of  business." 
But  directly  a  receiver  is  appointed  this 
expectation  of  the  creditor  is  intercepted. 


He  may  have  lent  his  money  or  consigned 
his  goods  to  the  company  last  week,  but 
if  he  has  the  audacity  to  ask  for  payment 
and  to  enforce  his  l^d  remedies  to  obtain 
it,  the  debenture-holders  obtain  a  receiver 
in  a  proceeding  to  which  the  execution 
creditor  ia  not  a  party,  and  thus  close 
the  door  against  lum,  taking  his  money 
or  his  goods  as  part  of  the  security,  and 
leaving  the  creditor,  who  supplied  the 
money  or  the  goods,  to  go  unpaid.  I 
regret  to  be  driven  to  the  conclusion 
that,  as  the  law  stands,  those  are  the 
rights  of  the  debenture-holders  entitled 
to  a  floating  charge. 

It  was  decided  in  the  Appeal  Court  in 
Standard  Manu/acUm>ng  (/O.,  In  re,^  that 
an  execution  creditor  takes  subject  to  all 
equities,  and  that  the  sheriff  cannot,  by 
seizing,  get  rid  of  the  rights  of  debenture- 
holders  to  which  the  property  was  subject 
when  in  the  hands  of  the  debtor  company. 
The  Court  of  Appeal  in  Opera^  Lim.^  In  re,^ 
stated  that  the  decision  mSUvndoflrdManvr 
facbwring  Co,.,  In  re^^  was  a  dear  decision 
that  the  execution  creditor  takes  subject 
to  the  equity  of  the  debenture-holders. 
From  this  decision  it  has  resulted  that  in 
interpleader — that  is  to  say,  even  in  the 
case  where  no  receiver  has  been  appointed 
— ^the  execution  creditor  can  have  no  more 
than  the  benefit  of  the  equity  of  redemp- 
tion, and  that  the  rights  of  the  debenture- 
holders  prevail  over  his  rights — Davey 
V.  WiUiamaon,^  SimuUaneotLa  Colaur 
Printing  Syndicate  v.  Fovoeraker  [l90l],*' 
and  Duck  v.  Tower  Galwininng  Co, 
[1901].^^  This  being  the  law,  the  &ct  is 
that  the  appointment  of  a  receiver  does 
not,  as  between  the  execution  creditor 
and  the  debenture-holder,  disappoint 
the  execution  creditor  of  anything 
which  otherwise  would  be  his  right.  For 
from  those  authorities  it  results  that  the 
creditor  never  had  any  right,  as  between 
himself  and  the  debenture-holder,  to 
enforce  payment  in  priority  to  the  deben- 
ture-holder. If  he  availed  himself  of 
his  legal  right  to  judgment  and  execution, 
the  debenture-holder  could  intercept  his 
execution.  In  fact,  the  unfortunate 
creditor  had  no  right  enforceable  by  legal 
process   in  cases    where    the  equity    of 

(16)  70  L.  J.  K.B.  463;  [19011 1  K.B.  771. 

(17)  70  L.  J.  K.B.  625 ;  [1901]  2^.B.  314.  ^ 
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redemption  was  of  no  value,  notwithstand- 
ing the  iact  that  his  money  or  his  goods 
h^  gone  to  increase  the  property  included 
m  the  security.  His  right  to  look  for 
payment  from  the  company  rested  only 
upon  the  expectation  that  the  debenture- 
holder  would  not  put  an  end  to  the  com- 
pany's authority  to  pay  the  creditor  in 
the 'Ordinary  course  of  business.  The 
authorities  seem  to  me  to  involve  that 
the  creditor  has  no  right  to  complain 
because  steps  are  taken  to  put  an  end  to 
the  authority  thus  given  by  the  debenture- 
holders  to  their  mortgagor. 

The  appointment  of  a  receiver  at  the 
instance  of  an  equitable  incumbrancer,  at 
any  rate  where  nothing  is  presently  pay- 
able to  him,  is  no  doubt  matter  of  dis- 
cretion— Thorn  v.  I^ine  Beefs,  Lim,^^ 
But  if  the  execution  creditor's  rights  are 
not  affected,  except  as  above  stated,  by 
the  appointment  of  a  receiver,  there 
eidst,  so  far  as  I  see,  no  grounds  why 
the  Court  should  exercise  its  discretion 
against  the  appointment  of  a  receiver  by 
reason  of  any  considerations  arising  as 
between  the  execution  creditor  and  the 
debenture-holder.  The  only  relevant 
consideration  would  seem  to  be  whether, 
as  between  the  company  and  the  deben- 
ture-holder, it  is  just  and  convenient 
that  the  company's  authority  to  dispose 
of  its  assets  in  the  ordinary  course  of 
business  should  be  stopped.  As  between 
those  parties,  it  would  seem  reasonable 
that  the  authority  should  be  stopped  if  its 
continuance  would  injure  the  debenture- 
holder.  A  legal  mortgagee  may  take 
possession  simply  because  he  chooses.  In 
so  doing  he  accepts  the  responsibility  of 
a  mortgagee  in  possession.  An  equitable 
mortgagee  must  shew  good  reason  why 
the  Court  should,  at  his  instance,  take 
possession  by  its  receiver.  Lord  Chelms- 
ford, in  WUdf/  V.  Mid'HomU  Railway,^ 
held  that  danger  to  the  security  by  antici- 
pated acts  of  an  execution  creditor  is  good 
reason.  Jeopardy  of  the  security  thus  be- 
comes relevant.  The  mere  fact  of  consent 
by  the  mortgagor  would  not  be  enough. 
!ni]s  probably  explains  the  &ct  that  in 
both  the  more  recent  cases  in  which 
a  receiver  has  been  appointed  on  the 
ground  of  jeopardy — M^Mahon  v.  North 
Kent  Ironworks  ^^  and  Edwards  v.  Stem- 


dard]BolUng'Stock  Syndioate  ^^ — ^the  ques- 
tion of  jeopardy  was  treated  as  material, 
although  the  company  appeared  and 
consented.  But  for  this  consideration, 
the  £Etct  that  jeopardy  was  treated  as 
material  might  be  thought  to  tend,  to 
some  extent,  in  the  direction  in  which  I 
desire  to  find  authority,  but  the  implica- 
tion, even  if  it  exists,  seems  to  me  incon- 
sistent with  the  express  decisions.  I  am 
unable  upon  the  authorities  to  find  any- 
thing to  enable  me  to  put  a  stop  to  what 
I  feel  to  be  an  injustice.  It  is  an  in- 
justice arising  from  the  nature,  as  defined 
by  the  authorities,  of  a  floating  security. 
Tbe  mischief  arises  from  the  fact  that  the 
law  allows  a  charge  upon  all  future  pro- 
perty. The  subject,  however,  is  one 
which,  I  think,  urgently  requires  atten- 
tion. I  should  be  glad  that  the  autho- 
rities should  be  reviewed  in  a  Court  of 
higher  jurisdiction  than  this,  in  case  the 
execution  creditor  should  be  able  to  find 
grounds  for  thinking  that  the  decisions 
which  bind  me  can  be  successfully  im- 
peached elsewhere.  It  is  not  for  me  to 
say  whether  the  matter  requires  the 
attention  of  the  Legislature.  In  my 
judgment  the  plaintiffs,  as  the  authorities 
stand,  are  entitled  to  an  order  for  a 
receiver,  and  I  make  an  Order  accord- 
ingly. The  costs  will  be  costs  in  the 
action. 

[His  Lordship  appointed  the  receiver 
to  act  as  manager  for  three  months,  and 
granted  an  injunction  against  the  execu- 
tion creditor.] 

Solicitors— Ward,  Perks  &  McKay,  for  appli- 
cants and  company;  A.  B.  Gillman,  agent 
for  Lacas,  Hutchinson  Sc  Meek,  Middles- 
brough, for  judgment  creditor. 

i    [Reported  by  B.  SiU,  Etq., 
Barrister-iU'Iiaw, 
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Ex  parte. 


Landi  Cknuea  Act — Pu/rchate  Mon&ya 
in  Court — ReinveitmeTU  in  Pvrohaae  of 
Real  JSitate — Contract  for  Sale — Sifwul- 
taneoue  Conveyance  and  Leaee — Sanction 
of  Court — Coite  of  Leaee^Taxalion — 
DieaUowanoe — Lcmde  Claiuaee  ConeoUdch 
tion  Act,  1845  (8  <£r  9  Vict,  o:  18),  e.  80. 

An  order  of  the  Court  under  eection  80 
of  the  Lande  Claueea  ConaoUdation  Act^ 
1845,  aanotioning  the  re-inveatment  of 
money  a  in  Court  in  the  purchaae  of  real 
estate^  directed  Aat^  pwrawmt  to  that  aec- 
tion^  the  promotera  ahauld  pay  to  the  pur- 
ehaaera  their  ooata  {including  aU  reaaonable 
ohargea  and  expenaee  of  and  incident 
thereto)  of  obtaining  that  order  and  of  aU 
proceedinga  relating  thereto,  auch  coeta  to  be 
taxed  by  the  Taxing  Maater  in  caae  the 
partiea  differed  .—Held,  that  the  order  did 
not  authoriae  the  allouxince  on  taooatian  of 
the  coata  of  a  lease  u)hi6h  the  purchaaera 
had  by  the  contract  for  aale  agreed  to  grant 
to  the  vender  a  immediately  upon  the  com- 
pletion of  the  purchaae,  the  purchaaera  bear- 
ing their  own  coata  of  aueh  leaae. 

Adjourned,  summons. 

The  applicants  were  the  Corporation  of 
the  City  of  London,  who,  in  pursuance  of 
the  powers  confen^  upon  them  by  the 
Holbom  Valley  Improvement  Acts,  1864 
and  1867,  and  the  Acts  incorporated 
therewith,  had  taken  land  belonging  to 
the  trustees  of  the  Thavie  estate,  and  at 
the  date  of  the  contract  next  herein- 
after mentioned  a  sum  represented  by 
11,152/.  lla.  6d.  New  Consols,  to  be  in- 
vested in  the  purchase^of  real  estate,  was 
standing  in  Court  to  the  credit  of  "  Ex 
parte  the  Mayor,  Commonalty^  and  Citizens 
of  the  City  of  London.  The  Trustees  of 
Thavie  Charity,"  in  respect  of  such  land. 

By  a  contract  dated  January  28,  1904, 
the  respondents,  the  trustees  of  the  Thavie 
Charity,  agreed  to  purchase  certain  free- 
hold land  and  premises  in  the  City  of 
London  for  the  sum  of  3,000/.,  subject  to 
the  approval  of  the  Court.  It  was  one  of 
the  terms  of  the  contract  that  the  trustees 
should  at  the  time  of  completion  of  the 
purchase  grant  to  the  vendors  who  were 


in  actual  occupation  of  the  property,  an 
immediate  lease  of  the  premises  for  the 
term  of  seventy-three  years  at  a  rent  of 
105/.  per  annum,  and  that  each  of  the 
parties  to  the  contract  should  pay  their 
own  costs  of  the  lease. 

On  May  25,  1904,  the  trustees  obtained 
the  usual  order  of  the  Court  approving 
the  investment,  and  stating  that  a  ,good 
title  had  been  shewn  to  the  premises,  and 
ordering  that^ursuant  to  section  80  of 
the  Lands  Clauses  Consolidation  Act, 
1845,  the  Corporation  should  pay  to  the 
trustees  their  costs  (including  therein  all 
reasonable  charges  and  expenses  of  and 
incident  thereto)  of  obtaining  that  order 
and  of  all  proceedings  relating  thereto, 
such  costs  to  be  tsjced  by  the  Taxing 
Master  in  case  the  parties  differed. 

The  solicitors  to  the  trustees  carried 
in  their  costs  for  taxation,  including  the 
costs  under  Schedule  II.  to  the  General 
Order  under  the  Solicitors'  Remuneration 
Act,  1881,  of  the  lease  above-mentioned. 
To  these  latter  costs  the  City  Solicitor 
objected,  on  the  ground  that  he  was  not 
liable  to  pay  anything  in  respect  of  such 
lease,  as  the  same  was  granted  after  the 
purchaae  was  completed  and  was  quite  a 
subsequent  and  independent  transaction 
to  the  investment  of  the  money  in  Court 
in  the  purchase  of  the  lands,  but  the 
Master  disallowed  the  objections.  In  his 
answers  to  the  City  Solicitor's  objections, 
the  Master,  after  stating  the  &cts,  said, 
"Application  was  made  to  the  Court  to 
sanction  the  purchase,  the  Corporation 
appearing  and  raising  no  objection  to  the 
form  of  the  contract,  which  {inter  oKa) 
provided  that  the  costs  of  the  lease  in 
question  should  be  borne  by  the  parties 
equally ;  the  proposal  is  sanctioned,  and  I 
am  directed  to  tax  *  the  costs  of  the  appli- 
cants (including  therein  a}l  reasonable 
charges  and  expenses  of  and  incidental 
thereto)  of  obtaining  the  order  and  of 
all  proceedings  relating  thereto.'  In  my 
opinion  the  costs  of  this  lease  fall  within 
the  terms  of  the  order,  and,  as  between 
the  applicants  and  the  Corporation,  are 
payable  by  the  Corporation.  The  pur- 
chasers cannot  accept  the  conveyance 
unless  accompanied  by  the  counterpart  of 
the  lease  stipulated  for,  and  the  lease  and 
conveyance  really  form  one  transaction." 
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On  January  16,  1905,  the  City  Solicitor 
took  out  a  summons  to  review  the  taxa- 
tion, and  this  summons  was  now  adjourned 
into  Court. 

W.  Baker^  for  the  applicants. — The 
costs  of  this  lease  cannot  properly  be 
brought  within  the  terms  of  section  80  of 
the  Act  or  of  the  order  of  May  25,  1904, 
and  upon  the  principle  of  Christ  $  HoapitcU 
(Govemar»)f  Ex  parte  [i875],^  and  Eastern 
Counties  Railway  y  In  re  ;  Satvston  {Vicar)^ 
ex  parte  [1858],'  ought  not  to  be  allowed. 

Owen  TJunnpean,  for  the  respondents. — 
This  was  nothing  else  than  the  purchase 
of  a  ground-rent,  the  conveyance  and  the 
lease  being  really  one  transaction.  They 
were  simultaneous  and  &11  within  the 
provisions  of  section  80  of  the  Act,  and 
are  covered  by  the  order. 

Fabwbll,  J.— If  the  Master  had  not 
thought  otherwise,  I  should  have  con- 
sidered this  question  unarguable.  It  is 
well  settled  that  the  only  costs  which 
the  promoters  of  the  undertaking  will  be 
directed  to  pay  upon  a  re-investment  in 
land,  under  section  80  of  the  Lands 
Clauses  Consolidation  Act,  1845,  are  such 
costs  as  under  an  open  contract  a  pur- 
chaser would  bear.  That  seems  to  me  to 
be  in  accordance  with  common  sense  and 
common  justice.  In  this  particular  case 
the  vendors  have  added  a  lease  on  to  the 
conveyance,  and  the  Master  has  thought 
fit  to  allow  the  costs  of  the  lease.  [His 
Lordship  then  read  the  Taxing  Master's 
answers  to  the  applicants'  objections,  and 
continued :]  I  am  unable  to  agree  with 
him.  He  seems  to  have  thought  that 
the  Corporation  ought  to  have  raised 
an  objection  to  the  form  of  the  contract. 
But  why  should  they  have  done  so  ?  If 
the  purchasers  choose  to  enter  into  a 
contract  in  this  form,  what  has  that  to 
do  with  the  Corporation  ?  The  only 
plausible  ground  is  that  adopted  by  counsel 
for  the  respondents — namely,  that  the 
lease  and  conveyance  constituted  in  effect 
one  transaction ;  but  unfortunately  for  his 
contention  that  is  not  really  the  case. 
The  order  of  May  25,  1904,  is  clear  on 
the  subject,  and  takes  no  account  of  the 

(1)  L.  R.  20  Eq.  605. 

(2)  27  L.  J.  Ch.  756. 
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I  therefore  hold  that  these  objec- 
tions to  the  taxation  must  be  allowed, 
and  it  must  be  referred  back  to  the 
Taxing  Master  to  vary  his  certificate 
accordingly. 

Soliciton — City  Solicitor;  Pontifex,  Hewitt  k 
Pitt. 

[Reported  ly  R,  J.  A,  Morrisofi,  Etq.^ 
Barrister^at'Law. 


Buckley,  J, 

1905 

Feb.  16 


Mansel  v.  Cobham 
(Viscount). 


Literary  ImtittUion — Trustees*  Paioer 
to  Mortgage — Rebuilding  or  Improving — 
Necessary  Repairs — Authorised  Purposes 
— Billiard  and  Card  Rooms — Literary 
and  Scient^c  Institutions  Act,  1854  (17  <lr 
18  Vict.  c.  112),  88,  1,  11,  18,  19,  and  33. 

Trustees  to  whom  land  has  been  con- 
veyed as  a  site  for  an  institution  under 
the  Literary  and  Scientific  Institutions 
Act,  1854,  haw  power  to  mortgage  ike 
same  f 01'  the  purpose  of  paying  for  neces- 
sary repairs  to  the  buildings  of  such  insti- 
tution, but  not  for  rebuilding  or  improving 
them. 

The  provision,  in  sucJi  an  institution, 
of  rooms,  or  of  facilities,  for  billiards, 
cards,  or  other  amusements,  as  distin- 
guished from  instruction,  is  not  among  the 
purposes  authorised  by  the  Act, 

Originating  summons  as  to  the  power 
of  the  trustees  of  the  Stourbridge  Insti- 
tute, an  institution  holding  land  under 
the  Literary  and  Scientific  Institutions 
Act,  1854,'  to  raise  money  by  mortgage 

(1)  The  following  are  the  material  parts  of 
the  Literary  and  Scientific  Institutions  Act, 
1854,  referred  to : 

Section  1 :  "  Any  person  .  .  .  being  seised 
in  fee  simple  ...  of  and  in  any  manor  or 
lands  of  freehold,  copyhold,  or  customary  tenure, 
.  .  .  may  grant,  convey,  or  enfranchise,  by  way 
of  gift,  sfde,  or  exchange,  in  fee  simple  or  for  a 
term  of  years,  any  quantity  not  exceeding  one 
acre  of  such  land,  whether  built  upon  or  not, 
as  a  site  for  any  such  institution  as  herein-after 
described.  .  .  ." 

Section  11 :  "  Where  the  institution  shall  not 
be  incorporated,  the  grant  of  any  land  for 
the  purpose  of  such  in&tntion,  whether  taking 
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of  such  land  for  the  purpose  of  rebuilding 
or  improving  a  billiard-room  and  execut- 
ing neoefisaiy  repairs. 

Before  1890  the  institution,  then  called 
the  Stourbridge  Mechanics  and  Working 
Man's  Associated  Institute,  comprised 
two  societies,  each  having  a  separate 
reading-room  and  lending-library,  and 
furnishing  instruction  to  its  members  by 
means  of  classes,  lectures,  and  debates, 
and  by  examinations  held  under  the 
Science  and  Art  Department  at  South 
Kensington. 

By  an  indenture  dated  September  4, 
1857,  in  which  parts  of  sections  1  and  11 
of  the  said  Act  were  recited,  a  messuage 
and  hereditaments  known  as  the  Falcon 
Inn  were  conveyed  to  certain  persons  as 
trustees  for  the  said  associated  institute, 

effect  nnder  the  authority  of  this  Act  or  any 
other  anthority,  may  be  made  ...  to  any 
tmstees  whatsoever,  to  be  held  by  such  .  .  . 
tmstees  for  the  purpose  of  sach  Institution." 

Section  18 :  "  If  it  shall  be  deemed  advisable 
to  sell  any  land  or  building  .  .  .  held  in  trust 
for  any  institution  .  .  .  the  trustees  in  whom 
the  legal  estate  in  the  said  land  or  building 
shall  be  vested  may,  by  the  direction  or  with 
the  consent  of  the  governing  body  of  the  said 
institution,  if  any  such  there  be,  sell  the  said 
land  or  building,  or  part  thereof ,  .  .  .  and  apply 
the  money  arising  from  such  sale  ...  in  the 
purchase  of  another  site,  or  in  the  improvement 
of  other  premises  used  or  to  be  used  for  the 
purposes  of  suoh  trust.  .  .  .** 

Section  19 :  **  The  trustees  of  such  institution 
who,  by  reason  of  their  being  the  legal  owner 
of  the  building  or  premises,  s^l  become  liable 
to  the  payment  of  any  rate,  tax,  charge,  ooets, 
or  ea[pen8es,  shall  be  indenmified  and  kept 
harmless  by  the  governing  body  thereof  from 
the  same,  and  in  default  of  such  indemnity 
shall  be  entitled  to  hold  the  said  building  or 
premises  and  other  property  vested  in  them  as  a 
security  for  their  reimbursement  and  indemni- 
fication, and,  if  necessity  shall  arise,  may  mort- 
gage or  sell  the  same,  or  part  thereof,  free  from 
the  trusts  of  the  institution,  and  apply  the 
amount  obtained  by  such  mortgage  or  sale  to 
their  reimbursement.  .  .  .'* 

Section  33:  **The  Act  shall  apply  to  every 
institution  for  the  time  being  established  for 
the  promotion  of  science,  literature,  the  fine 
arts,  for  adult  instruction,  the  diffusion  of 
useful  knowledge,  the  foundation  or  mainte- 
nance of  libraries,  raiding  rooms  for  general 
use  among  the  members  or  open  to  the  public, 
of  public  museums  and  galleries  of  paintings 
and  other  works  of  art,  collections  of  natural 
history,  mechanical  and  philosophical  inven- 
tions, instruments,  or  desi^.  .  .  .** 


to  be  held  in  fee-simple  '*  for  the  purposes 
of  the  said  recited  Act,  and  to  be  applied 
as  a  site  for  the  rooms  and  offices  of  the 
Stourbridge  Mechanics  and  Working 
Man's  Associated  Institute,  such  Asso- 
ciated Institute  to  be  under  the  manage- 
ment and  control,  as  regards  all  the  said 
buildings,  hereditaments  and  premises 
...  of  a  committee  to  be  annually 
elected.  .  .  ."  The  purchase-money  was 
provided  partly  from  the  subscriptions  of 
the  members  and  partly  by  the  contribu- 
tions of  friends.  Part  of  the  land  was 
afterwards  exchanged  for  other  heredita- 
ments, which  were  conveyed  to  the 
trustees  to  be  held  on  the  trusts  of  the 
above-named  indenture. 

In  the  year  1890  the  two  societies  were 
amalgamated,  in  accordance  with  sec- 
tion 27  of  the  above-named  Act,  under 
the  name  of  the  Stourbridge  Institute, 
which  continued  in  possession  of  the  same 
building  and  was  managed  by  a  council 
consisting  of  a  president,  vice-presidents, 
treasurer,  secretary,  and  eighteen  other 
members  elected  at  general  meetings. 
It  was  described  in  its  book  of  laws  as 
''  established  for  the  promotion,  amongst 
its  members,  of  literature,  science,  and 
art,  and  for  instruction  by  means  of 
libraries,  reading  rooms,  exhibitions,  lec- 
tures, classes,  examinations,  innocent 
recreation  and  such  other  means  as  may 
from  time  to  time  be  available." 

About  the  year  1897  the  council  opened 
a  billiard-room  on  an  upper  floor  of  the 
institute  buildings,  and  three  tables  were 
from  time  to  time  obtained.  A  card-room 
was  also  opened  where  whist  was  played, 
but  not  for  money,  and  fiicilities  were  pro- 
vided for  the  game  of  **  ping-pong."  The 
billiard-room  was  much  frequented,  and, 
partly  from  this  cause  and  partly  from  the 
age  of  the  building,  the  floor  and  walls  had 
now  become  unsafe.  The  ceiling  also  was 
low  and  the  ventilation  consequently  bad. 

Under  these  circumstances  it  was 
desired  by  the  council  to  enlarge  and  im- 
prove the  institute  buildings  by  erecting 
a  new  billiard-room  on  the  ground  floor 
and  by  repairing  and  reconstructing  the 
existing  billiard- room  to  fit  it  for  other 
purposes  of  the  institute,  or,  if  that  should 
be  found  impracticable,  to  repair  and  re- 
construct the  present  room  so  as  to  put 
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it  into  a  safe  and  sanitary  condition,  the 
estimated  ooet  of  the  first  scheme  being 
800{.  and  that  of  the  second  300^. 

There  were  no  funds  available  to  meet 
these  expenses,  and  the  council  were 
therefore  desirous  of  raising  the  money  by 
mortgage.  They  had,  under  the  laws  of 
the  institute  (clause  8  (1)  to  (6))  various 
ezprees  powers,  none  of  which  had  refer- 
ence to  borrowing  money  on  mortgage, 
and  they  were  also  enabled  by  clause  8  (7) 
of  those  laws  "to  exercise  such  other 
powers  as  shall  from  time  to  time  be 
vested  in  the  council  at  general  meetings 
of  the  members  of  the  institute,  and 
generally  to  manage  the  affaii's  of  the 
institute,"  and  at  a  general  meeting,  duly 
convened,  a  resolution  was  passed  by  a 
very  large  majority  purporting  to  authorise 
the  council  to  raise,  by  mortgage  of  the 
institute  buildings,  the  funds  necessary  to 
carry  out  the  proposed  work. 

The  present  trustees,  in  whom  the 
legal  estate  had  become  vested,  were 
divided  in  opinion,  some  being  in  &vour 
of  the  proposed  mortgage,  while  others 
objected  to  it  as  being  tiUra  virea,  and  on 
the  ground  that  the  playing  of  cards, 
billiards,  and  other  games  was  a  depar- 
ture from  the  proper  objects  of  the  in- 
stitute. The  majority  passed  a  resolution 
intimating  their  willingness  to  create  a 
charge  for  the  purposes  suggested,  pro- 
vided the  trustees  incurred  no  personal 
liability,  and  that  the  council  obtained  a 
decision  of  the  Court  on  the  question. 

The  treasurer  and  secretary,  who  were 
the  persons  authorised  to  sue  and  be 
sued  on  behalf  of  the  institute,  accord- 
ingly issued  the  present  summons,  to 
which  all  the  trustees  were  made  defen- 
dants, asking : 

1.  That  it  might  be  determined 
whether  the  Stourbridge  Institute,  or  the 
council  or  trustees  thereof,  had  power  to 
mortgage  the  premises  of  the  institute 
comprised  in  or  subject  to  the  trusts  of 
the  deed  of  September  4,  1857,  for  the 
purpose  of  raiding  money  for  (a)  the  en- 
largement and  improvement  of  the  build- 
ings and  premises  of  the  institute,  and 
(6)  necessary  repairs  to  the  said  buildings 
and  premises. 

2.  That  the  defendant  trustees  might 
be  authorised  to  concur  with  the  council 


of  the  institute  in  executing  a  proper 
mortgage  of  the  premises  for  the  purpose 
aforesaid,  and  that  such  mortgage  might 
be  sanctioned  by  the  Court. 

It  appeared  that  the  Charity  Commis- 
sioners, on  being  applied  to,  had  expressed 
the  opinion  that  a  certificate  from  them 
under  section  17  of  the  Charitable  Trusts 
Act,  1853,  was  not  required  before  in- 
stituting the  proceedings. 

Buckmaater,  jr.6\,  and  Seddan^  for  the 
plaintiffs. — There  is  power  under  sec- 
tion 19  of  the  Act  for  the  trustees  to 
mortgage  in  order  to  reimburse  them- 
selves for  expenses  which  they,  as  legal 
owners,  may  have  been  called  on  to  incur. 
It  is  unreasonable  that  they  should  not  be 
able  to  raise  in  the  first  instance  money 
which  they  are  authorised  to  raise  after 
.the  need  for  repairs  has  become  so  great 
as  to  lead  to  the  expenditure  of  their  own 
money  under  a  ruinous-structure  notice. 
If  an  institution  requires  money  to  carry 
out  the  objects  for  which  it  exists,  a 
power  to  borrow  is  implied.  The  Court 
ofben  allows  trustees  to  borrow  for  the 
purposes  of  their  trust  though  the  trust 
deed  contains  no  power  to  do  so. 

Whitmore  Richarday  for  the  assenting 
trustees. — Section  18  of  the  Act  in  terms 
confers  on  the  trustees  a  power  to  sell 
land,  and  a  purchaser  would  not  be  put 
on  enquiry  as  to  the  validity  of  the  «ile. 
From  this  is  to  be  implied  a  power  to  mort- 
gage, for  a  mortgage  is  a  conditional  sale. 
In  StroughiU  v.  Anatey  [l852]  ^  it  was  held 
that  an  express  power  of  sale  did  not 
carry  with  it  a  power  to  mortgage,  but 
the  judgment  of  Lord  St.  Leonards  in 
that  case  shews  that  the  power  to  mort- 
gage is  implied  where  the  intention  is  to 
preserve  the  estate. 

Aatbun/y  K.C.,  and  UnderhiU^  for  the 
dissenting  trustees. — The  grant  of  this 
property  was  either  made  under  the  Act, 
or  else  it  is  bad  by  reason  of  the  rule 
against  perpetuities,  the  institute  not 
being  a  charitable  institution— Z>ti^ton, 
In  re  [1878].'  The  Act  is  permissive  in 
respect  of  allowing  something  otherwise 
illegal,  but  the  purposes  in  question  are 

(2)  22  L.  J.  Ch.  130,  ,134;  1,  De  G.  M.  k  Q. 
((36,  644. 
(Z)  48  L.  J.  Q.6.  360 ;  4  Bx.  D.  64. 
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not  such  as  the  Act  contemplates.  If 
a  literary  society  can  build  a  billiard-room 
it  can  turn  its  whole  premises  into  a  club 
for  such  purposes.  The  institute  cannot 
make  rules  in  contravention  of  the  Act — 
Bristol  AthencBvm^  In  re  [1889].^  The 
power  of  sale  in  a  will  no  doubt  includes 
a  power  to  mortgage,  but  it  is  not  so  with 
a  power  of  sale  conferred  by  a  statute 
for  a  lioiited  purpose.  The  trustees  have 
no  power  under  the  Act  to  mortgage 
except  for  salvage  purposes,  nor  would 
they  have  a  lien  for  expenses  incurred 
for  repairs  unless  for  those  purposes. 

BacKUBT,  J.— Under  a  deed  of  Septem- 
ber 4, 1 857,  certain  gentlemen  as  trustees 
of  an  institution,  which  is  now  called  the 
Stourbridge  Institute,  became  grantees  of 
certain  land  conveyed  to  them  for  the 

?urposes  of  the  Literary  and  Scientific 
nstitutions  Act,  1854,  and  to  be  applied 
as  a  site  for  the  rooms  and  offices  of  the 
institute,  and  to  be  under  the  manage- 
ment and  control  of  a  committee  as 
therein  mentioned.  The  institute  is 
governed  by  that  Act,  section  1  of  which 
authorises  certain  institutions  to  acquire, 
by  purchase  or  gift,  land,  not  exceeding 
one  acre  in  extent,  as  a  site  for  any  such 
institution  as  thereinafter  described.  The 
institutions  are  described  in  section  33, 
and  include  those  established  for  the  pro- 
motion of  science,  literature,  the  fine  arts, 
and  the  diffusion  of  useful  knowledge.  I 
need  not  further  particularise  the  objects, 
except  negatively  by  saying  that  there 
are  no  words  in  the  section  authorising 
the  establishment  of  an  institution  for 
recreation  or  enjoyment  as  distinguished 
from  instruction.  The  Stourbridge  In- 
stitute has  in  recent  years  gone  somewhat 
beyond  the  bounds  of  the  statute  by 
establishing  in  its  building  a  billiard- room 
and  card-room  and  facilities  for  playing 
ping-pong.  The  billiard-room  is  on  an 
upper  floor  and  is  in  need  of  repair;  its 
roof  is  low  and  the  ventilation  con- 
sequently defective.  It  is  proposed  to 
build  a  new  one  on  the  ground  floor, 
which  will  be  better  adapted  for  the 
purpose,  or  in  the  alternative  to  raise  the 
roof  of  the  present  room  and  effect  other 
improvements.  This  is  an  excellent  thing 
(4)  69  L.  J.  Oh.  116 ;  43  Ch.  D.  236. 


in  itself,  but  the  institute  has  not  the 
funds  wherewith  to  carry  out  the  suggested 
alterations.  The  majority  of  the  members 
wish  that  money  should  be  borrowed  for 
the  purpose;  the  minority  say  that  the 
institute  has  not  the  power  to  borrow  for 
this  particular  purpose. 

The  first  question  is.  Has  the  institute 
power  to  borrow  money  for  the  purpose 
of  enlarging  and  improving  its  premises 
in  the  manner  I  have  mentioned?  In 
my  judgment  it  has  not,  and  I  base  my 
decision  on  two  grounds.  In  the  first 
place,  as  I  understand  the  law,  prima 
facie  a  commercial  undertaking,  or  a 
trading  undertaking,  has,  as  has  been 
said  more  than  once,  an  implied  power 
to  borrow  money  for  the  purposes  of 
its  business,  if  such  borrowing  is  not 
expressly  prohibited.  The  hct  that  that 
proposition  has  been  confined  to  com- 
mercial or  trading  undertakings  goes 
strongly  to  shew  that  a  power  to  borrow 
is  not  implied  where  the  body  in  question 
is  other  than  a  commercial  undertaking. 
This  institution  is  not  a  commercial  under- 
taking, and  in  my  judgment  it  has  no  im- 
plied power  to  borrow  for  the  purpose  I  have 
indicated,  and  certainly  no  express  power 
to  do  so.  I  should  come  to  the  condusion 
that  there  was  no  implied  power  to 
borrow  if  the  Act  gave  no  power  to 
borrow  for  any  purpose ;  but  section  19 
does  give  power  to  the  trustees  to 
mortgage  the  building  or  premises  of 
the  institution  for  certain  purposes 
which  do  not  include  this  purpose. 
[His  Lordship  read  section  19,  and  con- 
tinued :]  That  is  a  special  power  addressed 
to  a  case  which  is  not  this  case.  Beyond 
that,  subject  to  limitations  which  I  will 
presently  mention,  the  trustees  have  no 
power  to  borrow  money. 

The  second  ground  on  which  I  base  my 
judgment  is  this  :  Looking  at  the  defini- 
tion of  institutions  in  section  33,  it  seems 
tiO  me  that  the  providing  of  a  billiard- 
room  is  outside  the  purposes  which  the 
Act  contemplates,  and  that  the  words  of 
the  section  ^ew  that  the  development  of 
an  institution  of  the  kind  therein  de- 
scribed into  a  social  dub  is  not  warranted 
by  the  statute. 

An  argument  has  been  addressed  to 
me  in  support  of  the  plaintiffs'  case  to 
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the  effect  that  section  18  of  the  Act 
allows  the  trustees,  by  the  direction  or 
with  the  consent  of  the  governing  body, 
if  any,  to  sell  the  land  or  buildings  of  the 
institation,  and  that  a  power  to  sell 
includes  a  power  to  mortgage.  I  think 
that  section  has  nothing  to  do  with  the 
present  question.  It  is  meant  to  apply 
to  cases  where  it  is  deemed  advisable  to 
get  rid  of  land  which  ia  not  wanted. 
That  is  plain  from  the  words  of  the  sec- 
tion. In  my  opinion,  therefore,  the  trus- 
tees have  not  power  to  borrow  money  for 
the  purpose  of  rebuilding  or  enlarging 
the  billiard-room. 

But  then  the  question  is  asked  whether 
they  have  power  to  borrow  for  the  pur- 
pose of  paying  for  necessary  repairs. 
That  is  a  different  matter.  If  there  is 
anything  in  the  building  really  requiring 
repair,  I  think  it  would  be  the  trustees' 
duty  to  do  those  repairs*;  and  if  in  so  doing 
thev  expend  money  of  their  own  they 
will  be  entitled  to  a  lien  on  the  property 
of  the  institution  for  the  money  spent. 
This  result  might  be  arrived  at  in  a  dif- 
ferent way,  for  under  section  19  they 
would  have  a  charge  for  the  amount 
expended  if  they  had  been  called  on  by 
the  proper  authority  to  do  the  repairs. 
I  think,  therefore,  that  the  trustees  doing 
necessary  repairs  would  be  entitled  to  a 
charge  for  the  moneys  expended,  and  I  do 
not  see  why,  in  that  state  of  things,  they 
should  not  mortgage  for  the  purpose  of 
raising  the  necessary  funds.  In  my  judg- 
ment they  may  mortgage  for  necessary 
repairs. 


Solicitors— Bobbins,  Billing  &  Co.,  agenU  for 
Wmiam  Waldron,  Brierley  Hill,  Staffordshire, 
for  plaintiffs;  Bobinson  &  Bradley,  agents 
for  B.  A.  Sheldon,  Stourbridge,  and  for 
H.  T.  F.  King,  Stourbridge,  for  two  seto  of 
trustees. 

IBqforisd  by  H.  HiU,  Eiq., 
Barritter-at'Law, 


[IN  THB  HOUSE  OF  LOBDS.] 
1905.     1     Chapman  and  others  v. 


March  3. 


Perkins.' 


WHl — CongtrucHon — Forfeiture  Clatue 
— '^  Shall  thenceforth  cease  cmd  determine  " 
— Marriage  toUhin  Certain  Degrees  of 
Kindred — Marriage  in  Testaior*s  Life- 
time. 

A  douse  in  a  wiU  by  which  the  interest 
of  any  child  of  the  testator  who  '*  shaU 
contract  any  marriage  forbidden  by  me 
as  hereinafter  expressed  .  .  .  shaU  thence- 
forth  cease  and  deiemwM^  held  not  to 
ofpply  to  a  child  who  after  the  deUe  of  the 
wiUy  but  before  the  testatoi^s  deaths  had 
contracted  a  forbidden  marriage. 

Decision  of  the  Court  of  Appeal 
(73  L.  J.  Ch.  291 ;]    [1904]  1  Ch.  431) 


Appeal  from  an  order  of  the  Court  of 
Appeal  dated  February  19,  1904,  revers- 
ing an  order  of  Kekewich,  J.,  dated 
July  30,  1903. 

The  question  was  whether  the  re- 
spondent, by  marrying  her  first  cousin, 
Charles  Steele  Perkins,  during  the  life- 
time of  her  &ther,  the  late  Edward 
Chapman,  who  died  December  23,  1902, 
had  forfeited  the  share  of  her  &ther*s 
estate  to  which  she  would  otherwise  be 
entitled  under  his  wilL 

The  testator  had  at  the  date  of  his 
will  nine  children,  of  whom  one — namely, 
Alice  EUza  Perkins — had,  shortly  before 
that  date,  married  her  first  cousin,  George 
Chapman  Steele  Perkins. 

The  will  was  dated  March  24,  ISSl, 
and  contained  the  following  clause : 

''And  I  declare  that  if  any  son  or 
daughter  of  mine  shall  do  or  suffer  any 
act  whether  by  way  of  alienation  charge 
or  otherwise  and  including  any  act  under 
any  statutes  of  bankruptcy  or  for  the 
relief  of  insolvent  debtors  for  the  time 
being  by  reason  or  means  whereof  any 
part  or  share  of  him  or  her  in  any  in- 
come or  capital  of  my  said  estate  to  or 
of  which  he  or  she  shall  not  have  already 
become  entitled  in  possession  or  be  for 

*  6bram,  The  Lord  Chancellor  (Earl  of 
Halsbary),  Lord  Macnaghten,  Lord  James  of 
Hereford,  and  Lord  Lindley. 
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the  time  being  actually  entitled  to  the 
receipt  shall  or  but  for  this  present  clause 
would  become  wholly  or  in  part  vested  in 
or  payable  to  any  other  person  or  persons 
or  if  he  or  she  shall  contract  any  mar- 
riage forbidden  by  me  as  hereinafter 
expressed  then  and  in  any  such  case  his 
or  her  share  right  title  and  interest  of 
in  and  to  my  said  trust  estate  and  the 
income  thereof  shall  thenceforth  cease 
and  determine  and  my  said  trust  estate 
shall  thenceforth  go  and  be  held  in  such 
manner  as  the  same  would  have  been 
held  if  he  or  she  had  died  before  me 
without  leaving  any  child  or  children 
living  at  my  death  And  I  declare  that 
the  marriages  forbidden  by  me  are  in  the 
case  of  son  or  daughter  marriage  with 
a  person  of  any  degree  of  kindred  unless 
more  remote  than  third  cousin  and  also 
in  the  case  of  a  daughter  marriage  con- 
tracted without  the  previous  written 
consent  of  the  trustees  or  trustee  for  the 
time  being  of  this  my  will  or  if  more 
than  two  of  a  majority  of  them." 

The  respondent  married  her  first  cousin, 
Charles  Steele  Perkins,  on  November  9, 
1886. 

Kekewich,  J.,  made  an  order  declaring 
that  the  respondent  had  forfeited  her 
share  of  the  testator's  trust  estate  and  the 
income  thereof. 

This  order  was  reversed  by  Yaughan 
Williams,  L.J.,  and  Stirling,  L.  J. ;  Cozens- 
Hardy,  L. J.,  dissenting. 

LweU,  K.C.  {Isdin  and  W.  A.  RuaaeU 
with  him),  for  the  appellants.— The  plain 
meaning  of  the  words  is  that  a  child  who 
should  thereafter — that  is,  at  the  date  of 
the  will — marry  within  the  specified  limits 
of  kinship  should  be  excluded.  A  will  is  only 
deemed  to  speak  &om  death  with  respect 
to  the  property  comprised  therein.  For 
other  purposes  it  speaks  from  the  date  of 
its  execution— Wills  Act,  1837  (1  Vict, 
c.  26),  s.  2i,  and  BuUock  v.  Bennett  [iSbsV 
The  respondent's  contention  requires  the 
insertion  of  the  words  after  '^  shall," 
"'after  my  death  "  "  contract  any  marriage 
forbidden  by  me."  Forfeitures  on  bank- 
ruptcy have  always  been  construed  as  from 

(1)  24  L.  J.  Ob.  397,612 ;  7  De  G.  M.  &  G.  283. 


the  date  of  the  will,  and  there  is  no  reajson 
for  applying  different  constructions  to  the 
two  parallel  cases.  In  cases  of  bankruptcy 
or  alienation,  even  where  they  have  been 
words  importing  a  different  construction, 
forfeiture  has  been  enforced  on  the  happen- 
ing of  the  event  before  the  testator's  death 
— Ancana  v.  WaddeU  [1878]  ^  and  Metcalfe, 
In  re;  Metoal/ev.  Metcalfe  [i89i].^  The 
words  "  cease  and  determine,"  relied  on  by 
Stirling,  L.J.,  as  shewing  that  marriage 
after  the  testator's  death  only  was  contem- 
plated, proves  no  more  than  that  such  a 
marriage  was  included. 

Upjohn,  K.C,  and  Edward  Clayton,  for 
the  respondent,  were  not  heard. 

The  Lord  Chancbllob  (Eabl  of  Hals- 
bub  y). — I  do  not  propose  to  go  over  this 
elaborate  argument  again.  It  appears  to 
me  that  the  decision  of  Lord  Justice 
Yaughan  Williams  and  Lord  Justice 
Stirling  is  perfectly  right.  There  is  an 
intention  on  the  part  of  the  testator, 
to  my  mind,  overwhelmingly  established 
upon  the  words  of  the  will  itself,  and  I 
decline  to  go  beyond  that.  The  argument 
from  words  used  with  reference  to  bank- 
ruptcy seems  to  me  to  be  disposed  of  by 
this  consideration.  Cases  in  which  there 
was  a  desire  on  the  part  of  the  testator 
that  his  property  which  he  was  dealing 
with  should  not  go  to  strangers,  but 
should  go  to  his  children,  and  a  plain 
intention  was  shewn  that  the  forfeiture 
clause  should  apply  if  the  thing  happened 
during  his  own  lifetime,  have  no  reference 
to  the  subject-matter  with  which  we  are 
dealing.  To  my  mind,  the  reasoning  of 
Lord  Justice  Yaughan  Williams  and  Lord 
Justice  Stirling  as  to  the  intention  of  the 
testator  is  perfectly  satisfactory,  and  I 
move  that  the  appeal  be  dismissed  with 
costs. 

LoBD  Macnaqhten. — I  am  of  the  same 
opinion.  I  agree  with  the  majority  of  the 
Court  of  Appeal.  I  think  in  this  par- 
ticular will  the  marriages  forbidden  are 
marriages  taking  place  after  the  testator^s 
death. 


(2)  48  L.  J.  Ch.  115;  10  Ch.  D.  167. 
(8)  60  L.  J.  Ch.  647;  [1891]  3  Oh.  1. 
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MAN  V.  Perkins,  H.L. 
James  of  Hebeford. — I  ooncar. 

LiNDLET. — So  do  I. 

Appeal  diamiaaed. 


^^Jicsitore—John  F.  Child,  for  appellants ; 
^V^sa^rd,  Perks  &  McKay,  for  respondent. 

\Reported  hy  J.  Eyre  ITumpson,  Esq., 
Barrister-at'Law. 


1905, 
Feb.  9, 


UL,  J.) 

,10.   ) 


Gent  and  Eabon's 
Contract,  In  re. 


Vendor    cmd    Purchaaer  —  Truateee  — 

Power  to  Invest  in  Furehaee  of  Land — 

**  Securities  ^ — "  Investments  " — Power  to 

Vary  and  Transpose  Securities — Purchased 

Land — Power  of  Sdh, 

A  testator  authorised  his  trustees  to 
invest  trust  moneysin  the  purchase  or  upon 
mortgage  of  freehold  or  leasehold  properties^ 
or  in  or  upon  Oovemment  stocks  arfunds^ 
or  debe^vres  or  preferential  stocks  of  certain 
railway  companies^  or  in  or  upon  trustee 
investments  authorised  by  law^  with  ^^  power 
to  vary  and  transpose  such  securities  for 
other  securities  of  any  of  the  descriptions 
hereinbefore  cmthorisedJ'  On  the  sale  by 
the  trustees  of  real  estate  purchased  by  them 
out  of  the  trust  /unc2f,— Held,  that  the 
testator  had  used  "  securities "  as  synony- 
mous with  ^^investments"  and  that,  by 
virtue  of  the  power  to  vary  and  transpose 
securities,  the  trustees  cofdd  sell  t?ie  real 
estate  in  question  and  give  the  purchaser  a 
vaUd  receipt  for  the  purchase-money. 

Vendor  and  purchaser  summons. 

By  his  will  dated  February  15,  1893, 

William  Gent  devised  his  reaJ  estate  and 

bequeathed  the  residue  of  his  personal 

estate  to    his    trustees    therein    named, 

upon  trust,  after  the  death  of  his  wife,  to 

stand  possessed  of  the  sum  of  6,000Z.  for 

each  of  his  daughters  in  manner  therein 

mentioned,  and  to  hold  the  remainder  of 

his  real  and  personal  estate  upon  trust 

for  his  sons  and  daughters  in  equal  shareSc 

'Hie  will  contained   the  following    pro- 

yisioDs:  ''I  authorise  and  empower  my 


said  trustees  or  trustee  to  sell  and  abso- 
lutely dispose  of  all  or  any  part  of  my 
real  and  personal  estate  of  a  saleable 
.nature  at  such  time  or  times  and  in  such 
manner  and  form  as  they  or  he  shall 
think  beneficial.  I  authorise  and  em- 
power my  said  trustees  or  trustee  to  lay 
out  and  invest  the  moneys  coming  to 
their  or  his  hands  under  the  trusts  of 
this  my  will  in  the  purchase  or  upon 
mortgage  of  freehold  or  leasehold  pro- 
perties in  England  or  in  or  upon  the 
Government  stocks  or  funds  or  in  or  upon 
the  debentures  or  preferential  stocks  of 
the  Great  Western  Railway  Company  the 
Midland  Bailway  Company  or  the  London 
and  North- Western  Bailway  Company  or 
in  or  upon  any  other  investments  in  or 
upon  which  trustees  are  for  the  time  being 
authorised  or  empowered  by  law  to  invest 
trust  funds  with  full  power  to  vary  and 
transpose  such  securities  for  other  securities 
of  any  of  the  descriptions  hereinbefore 
authorised." 

The  testator  died  in  1895. 

In  1896  the  trustees  pxurchased  out  of 
moneys  coming  to  their  hands  under  the 
trusts  of  the  will  freehold  ground-rents  in 
London,  which  were  duly  conveyed  to 
them  <'  upon  the  trusts  and  subject  to  the 
powers  and  provisions  upon  and  subject 
to  which  the  same  powers  ought  to  be 
held  by  virtue  of  the  said  will  of  the  said 
William  G^nt  deceased." 

In  1904  the  testator's  wife  died,  and 
subsequently  the  trustees  entered  into  a 
private  contract  for  the  sale  of  the  above- 
mentioned  freehold  ground-rents  to 
Messrs.  Eason,  and  into  the  contract  was 
incorporated  the  following  condition : 
''The  vendors  are  selling  as  trustees  of 
the  will  of  the  late  William  Qent  in  con- 
sequence of  the  death  of  the  testator's 
widow  and  for  the  purpose  of  distributing 
his  estate,  and  the  beneficiaries  under  the 
said  will  shall  not  be  required  to  concur 
in  the  sale  or  to  join  in  the  conveyances  to 
the  respective  purchasers." 

The  purchasers  raised  the  objection 
that  the  vendors  had  no  power  to  sell  the 
real  estate  purchased  by  them  under  the 
above-mentioned  power  in  the  will  and 
to  give  a  good  receipt  for  the  purchase- 
moneys,  and  they  required  the  concurrence 
of  all  the  beneficiaries  in  the  conveyance 
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to  them.  The  vendors  msisted  that  the 
power  to  vary  and  transpose  securities 
enabled  them  to  sell  and  give  a  good 
receipt  for  the  purchase  moneys,  and  the 
purchasers  accoixlingly  took  out  this  sum- 
mons for  the  determination  of  the  question, 
and  the  summons  was  now  adjourned  into 
Court. 

H.  FMow8y  for  the  purchasers.  —  It 
would  be  going  a  very  long  way  to  say  that 
the  power  to  transpose  and  vary  the 
securities  authorises  the  sale  of  pur- 
chased land ;  that  construction  can  only 
be  attained  by  dragging  it  in  under  the 
word  *' securities."  Unless  there  is  a 
power  to  sell  under  the  power  to  trans- 
pose and  vary  or  by  implication  arising 
from  the  context  or  from  the  necessity  of 
the  case,  the  trustees  have  no  power  to 
sell  this  purchased  real  estate.  The  ex- 
press power  to  sell  ^'  my  real  estate  "  has, 
by  virtue  of  section  24  of  the  Wills  Act, 
reference  only  to  the  real  estate  to  which 
the  testator  was  entitled  at  his  death, 
and  the  usual  trust  for  the  re-conversion 
of  purchased  realty  has  been  omitted. 
Where  trustees  hold  real  estate  in  which 
infants  are  interested,  as  here,  they  ought 
not  to  alter  the  possible  devolution  of  the 
in&nt's  shares  unless  they  have  power, 
either  express  or  implied,  to  do  so.  In 
ToAt  V.  Lathbury  [l865]  ^  there  was  an 
express  direction  which  is  wanting  here. 
In  Ba/yneTj  In  re;  Rwyner  v.  Rcbfpier 
[i903l,'  it  was  held  that  there  was 
sufficient  in  the  will  to  shew  that  the 
testator  used  "  securities  "  as  equivalent 
to  '*  investments,"  but  that  is  a  long  way 
from  the  present  case.  In  the  circum- 
stances, the  purchasers  were  justified  in 
taking  the  opinion  of  the  Court. 

Upjohn^  KG.,  and  Druoe,  for  the 
vendors. 

Farwell,  J.,  read  the  provisions  of  the 
will  above  set  out,  and  continued:  I 
am  unable  to  bring  myself  to  feel  any 
doubt  about  this  case.  The  Court  of 
Appeal,  in  Raynw,  In  r0,^  had  to  con- 
sider the  meaning  of  the  word  ''  securi- 
ties," and  Lord  Justice  Bomer  says: 
*'  the  word  is  a  flexible  one,  and  I  recog- 

(1)  L.  B.  1  Bq.  174 ;  .^6  Beav.  112. 

(2)  78  L.  J.  Ch.  Ill ;  [1904]  1  Oh.  176. 


nise  that  it  is  largely  used  in  a  wider  or 
different  sense,  and  in  particular  is 
widely  used  as  a  eynonym  for  *  invest- 
ments.' "  It  is  quite  plain  to  my  mind 
that  in  the  present  case  the  word 
"securities"  is  used  as  a  synonym  for 
<< investments."  The  reference  to  "pre- 
ferential stocks"  of  the  Great  Western 
and  other  railway  companies  as  securities 
is  sufficient  to  shew  that  the  word 
"  security"  is  used  in  the  wider  sense  as 
equivalent  to  "investments,"  for  prefer- 
ence stock  is  not  a  "  security  "  in  the  strict 
meaning  of  the  word.  Then  there  is  also 
the  phrase  "  or  in  or  upon  any  other  in- 
vestments in  or  upon  which  trustees  are 
for  the  time  being  authorised  or  em- 
powered by  law  to  invest."  It  is  dear 
that  he  uses  the  word  "securities"  as 
synonymous  with  "  investments."  Here 
I  have  a  trust  to  invest  money  in  the 
hands  of  the  trustees  in  the  purchase  or 
mortgage  of  land,  with  a  power  "  to  vary 
and  transpose  such  securities  for  other 
securities  of  any  of  the  descriptions  here- 
inbefore authorised."  I  cannot  see  any 
ground  for  doubting  that  power  to  sell 
purchased  realty  comes  within  the  words 
of  the  will.  I  am  not  impressed  with 
counsel's  comment  on  the  absence  of  the 
usual  trust  for  re-conversion.  It  would 
no  doubt  be  very  fantastic  for  a  testator 
to  give  his  trustees  power  to  convert  his 
own  real  estate  as  they  thought  fit,  and 
not  to  give  them  a  like  power  to  turn 
back  into  personalty  what  was  made 
realty  by  their  own  act ;  but  in  this  case 
he  has,  in  my  opinion,  given  them  the 
latter  power  by  virtue  of  the  power 
to  vary  or  transpose  securities.  With 
regard  to  the  title,  I  can  see  no  difficulty 
which  the  purchasers  need  fear,  and  I 
must  dismiss  the  summons  and  order 
them  to  pay  the  costs. 


Solicitors— Lattey  k.  Hart,  for  porchaserd  ; 
Gatnlen,  Bnrdett  it  Oo.,  agents  for  Gottiell 
k  Son,  Birmingham,  for  vendors. 

.    [Reported  by  R,  J,  A,  MorriMon^  Rh['% 
Ba/rruter-at'Law. 
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ILUNG,  In  re ;  Pbootbb 
V,  Watkins. 


Kekewigh,  J. 

1905. 

March  31 

Fusband  and  Wife — Separation  Deed — 
Construetian — Cavejiant  to  Pay  Annuity  to 
^ife  ^*foT  her  life  if  ahe  ahaU  so  long  con- 
tinue to  live  aeparoUe  and  apart " — Ceaaa- 
tion  of  Annuity  on  Death  of  Huahand, 

In  a  aeparoHon  deed  a  huahand  cove- 
nanted  to  pay  to  hie  wife  for  her  aole  cmd 
aeiparaU  tiM  during  her  life  if  ahe  ahould 
*'«o  long  eontinua  to  Uve  aeparate  and 
aipart"  1 502.  for  her  maintenanee, clothing, 
and  other  naoeaaariea.  The  huahand  having 
died,  the  wife  re-married : — Held,  on  the 
eonatruoiion  of  the  deed,  that  the  annuity 
caaaed  to  be  payable  on  the  death  of  the 
huband, 

Gharleeworth  v.  Holt  (43  L.  J.  Ex.  25 ; 
L.  R.  9  Ex.  38)  dietinguiahed. 

Adjourned  Bummons. 

By  a  deed  of  sepaiation  made  June  4, 
1887,between  WalterGilling  and  Annie  M. 
Gilling,  after  reciting  that  the  parties  had 
agreed  to  separate  from  each  other  for  the 
future  owing  to  unhappy  disputes  and 
differences,  and  that  the  husband  had 
agreed  to  allow  and  pay  the  wife  the  sum 
of  1502.  per  annum  for  her  maintenance, 
dothing,  and  all  other  necessaries  during 
the  continuance  of  such  separation,  it  was 
witnessed  that  the  parties  mutually  cove- 
nanted and  agreed  each  to  live  separate 
and  apart  from  the  other  upon  the  terms 
thereinafter  contained,  which  included 
covenants  by  the  husband  that  so  long  as 
the  separation  should  continue  he  would 
not  molest  or  interfere  with  the  wife,  and 
that  he  would  ''  pay  or  cause  to  be  paid 
unto  her  for  her  sole  and  separate  use  and 
without  power  of  anticipation  by  her  by 
quarterly  instalments  during  the  life  of 
the  said  Annie  M.  GiUing  if  she  shall  so 
long  continue  to  live  separate  and  apart 
as  aforesaid  the  full  sum  of  1502.  per 
annum  (being  the  yearly  allowance  herein- 
before mentioned)  for  her  maintenance 
clothing  and  other  necessaries,''  and  it  was 
further  mutually  stipulated  and  agreed 
that  the  acknowledgments  and  receipts  in 
writing  of  the  wife  uiould,  notwithstanding 
coverture,  be  effectual  discharges  to  the 
husband  for  the  respective  sums  to  be  paid 


to  her  as  aforesaid.  The  deed  further 
contained  the  usual  covenants  by  the  wife 
not  to  institute  divorce  proceedings  during 
the  performance  of  the  husband's  cove- 
nants, or  to  molest  him,  and  it  was  further 
agreed  that  the  husband  should  have 
charge  of  the  children. 

The  parties  lived  apart  in  accordance 
with  the  deed  until  the  husband  died  on 
July  4,  1901. 

The  wife  married  again  on  December  7, 
1901. 

This  summons  was  issued  by  one  of  the 
executors  of  the  husband's  will  asking  the 
Court  to  determine  whether  the  annuity 
of  1502.  to  be  paid  to  the  wife  ceased  to 
be  payable  on  the  death  of  the  husband, 
or  whether  the  executors  were  bound  to 
provide  for  payment  of  the  annuity  out  of 
his  estate. 

G.  D,  Pepya,  for  the  executor. 

Clauaon,  for  the  wife. — These  words 
comprising  the  gift  of  the  annuity  are  a 
departure  from  the  words  "  annuity  pav- 
able  during  their  joint  lives,"  usually 
found  in  the  books  of  precedents  and 
forms.  The  only  condition  on  which  pay- 
ment was  here  to  cease  was  the  event  of 
their  coming  together  again ;  for  such  a 
purpose  separation  is  separation,  whether 
caused  by  the  hand  of  Providence  or  by  a 
misunderstanding.  In  Charleaworth  v. 
Holt  [1873]  *  an  annuity  given  to  a  wife 
while  living  separate  during  the  joint  lives 
of  the  husband  and  wife  was  continued 
even  when  the  parties  were  subsequently 
divorced. 

A.  F,  Peterson,  for  a  son  of  the  first 
marriage,  was  not  called  upon. 

Kekewigh,  J.  —Notwithstanding  the 
apparent  novelty  of  the  question  here 
raised,  I  have  no  difficulty  in  construing 
the  words  which  create  it  against  the  lady. 
It  is  a  deed  of  separation,  and  one  is 
entitled  to  consider  generally  what  is  the 
acknowledged  purview  and  object  of  a 
deed  of  separation.  The  primary  object 
is  to  provide  for  the  wife  so  long  as  she  is 
the  wife,  while  separated  from  her  hus- 
band^ that  is,  provided  the  coverture  is 
still  in  existence.  Of  course  separation 
deeds  often  go  fax  beyond  that,  but  this  is 

(1)  43  L.  J.  Kx.  26 ;  L.  R.  0  Bz.  88.    f^  T 
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a  plain  deed  for  the  purposes  of  the  kind 
I  have  named.  The  woids  in  question  do 
not  provide  for  a  payment  on  a  condition, 
hut  for  a  conditional  payment  to  the  lady 
so  loDg  as  she  fulfils  the  character  of  living 
separate  and  apart  from  her  hushand.  She 
cannot  he  said  to  he  doing  that  when  he  is 
dead. 

I  am  referred  to  the  case  of  Charlesworth 
V.  HoU,^  which  no  douht  turned  on  the 
construction  of  particular  words  in  a  par- 
ticular deed.  [His  Lordship  read  the 
words  of  the  gift  in  that  case.]  There  the 
hushand  and  wife  were  both  alive  and 
living  separate.  There  was  no  difficulty 
there,  while  here  there  is  just  the  varia- 
tion from  that.  I  therefore  declare  that 
the  annuity  ceased  to  become  payable  on 
the  death  of  the  husband. 


Solicitors— Nash,  Field  k  Co.;  Lanfear,  Tazmer 
&  Lanfear. 

[Beported  hy  Warwick  H.  Draper ,  JStq,^ 
Barrister-at'Zaw. 


BUCKLET,  J. 

1905 
Feb.  3 


T,J.) 


Banks's  Tbusts,  In  re ; 
Banks  v.  Busbbidoe. 


WUl  — ■•  Conatrvxitum  —  Exoneration  of 
Personalty — Bequest  of  "  aU  my  pereonal 
estate  " — Devise  of  Real  Estate  subject  to 
DebtSf  dec. — Expression  of  Intention. 

A  specific  gift  of  alia  testcUor's  personal 
estate  to  Ay  foUouyed  hy  a  devise  of  real 
estate  to  B  and  C  subject  to  the  payment  of 
his  debts,  ^c,  is  not  an  expression  of  in- 
tention sufficient  to  exonerate  the  person- 
alty from  its  primary  UahUity  for  those 
payments,  especially  when  in  the  tciU  a 
wish  is  expressed  that  none  of  the  realty 
shall  he  sold  while  any  deaeendtmts  of  tes- 
tator^s  name  are  living. 

Originating  summons  raising  questions 
as  to  the  construction  of  a  will,  one  only 
of  which  requires  notice  in  this  report. 

Alfred  Banks,  by  his  will  dated 
March  24,  1902,  appointed  the  defen- 
dants James  Lewis  Busbridge  and  Mark 


Adsley  executors  and  trustees  thereof, 
and  gave  all  his  personal  estate  to  Keziah 
Ann  Banks,  the  widow  of  his  deceased 
son  Alfred  Henry  Banks,  absolutely. 
He  devised  two  cottages  to  his  daughter 
Isabella  Sarah  Richardson  for  her  life, 
and  subject  to  that  devise  he  gave  all  his 
real  estate  wheresoever  situate  to  his  said 
trustees,  *'  subject  to  the  payment  of  my 
just  debts  and  funeral  and  testamentary 
expenses,"  upon  certain  trusts  for  the 
benefit  of  the  said  widow  and  the  children 
of  his  said  son  until  the  youngest  of  such 
children  should  attain  the  age  of  twenty- 
one  years,  after  the  happening  of  which 
event  he  made  sundry  dispositions  not 
affecting  the  present  question.  At  the 
end  of  the  will  occurred  the  following 
passage:  ''It  is  my  express  wish  that 
none  of  my  real  estate  shall  be  sold  whilst 
there  are  any  of  my  male  descendants 
living  of  the  name  of  Banks." 

One  of  the  questions  raised  by  the 
summons  was  whether  the  testator's 
debts  and  funeral  and  testamentary  ex- 
penses were  payable  out  of  his  personal 
estate  in  the  first  instance,  or  whether 
the  personal  estate  was  exonerated  from 
such  payment. 

Stuart  Scmkey^  for  the  plaintiff  Kesdah 
Ann  Banks. — This  is  a  specific  bequest, 
and  therefore  the  rule  laid  down  in 
Ancaster  (Duke)  v.  Mayer  [l785]  ^  does 
not  apply.  The  importance,  for  this 
purpose,  of  the  distinction  between  a 
specific  gift  and  one  to  an  executor,  or  as 
residue,  is  pointed  out  in  GUbertson  v. 
OHhertson  [1866]*  and  PoweU  v.  Riley 
[lS7l].^  There  is  here  sufficient  indica- 
tion of  an  intention  to  exonerate  the 
personalty.  Besides,  the  words  charging 
the  realty  would  otherwise  mean  nothing 
— Kilford  V.  Blaney  [l886].* 

A,  G.  Ma^iews,  for  the  other  benefi- 
ciaries.— There  must  be  a  clear  intention, 
either  expressed  or  to  be  extracted  from 
the  whole  will,  in  order  to  make  the  real 
estate  the  primary  fund  for  payment  of 
debts—Greene   v.    Greene    [1819]  *     and 

(1)  1  Wh.  &  Tu.  L.C.  (7th  ed.),  1. 

(2)  34  Beav.  354. 

(3)  40  L.  J.  Ch,  533 ;  L.  K.  12  Bq.  176. 

(4)  56  L.  J.  Ch.  185 ;  31  Ch.  D.  56. 

(5)  4  Madd.  148. 
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Banks's  Trusts,  In  be. 

Miehdl  v.  Michell  [i82o].^  Here  an  in- 
tention is  shewn  at  the  end  of  the  will 
that  the  real  estate  should  not  be  sold. 
In  both  the  cases  cited  above,  and  also  in 
Lanee  v.  Aglioriby  [l859]/  there  was  a 
trust  to  pay  debts  and  not,  as  here,  a 
mere  charge. 
W.  A,  Peck,  for  the  trustees. 

BncKLET,  J. — ^The  personal  estate  is 
primarily  liable  for  the  payment  of  debts 
and  funeral  and  testamentary  expenses, 
but  the  testator  may  exonerate  it  either 
by  express  words  or  by  an  indication  of 
intention  to  be  found  in  the  will  which 
leads  to  the  Court  being  judicially  satisfied 
that  it  was  the  testator's  intention  to 
exonerate  it.  It  is  not  enough  that  he 
charges  his  real  estate  with  the  payment 
of  debts.  It  is  necessary  to  find  not  that 
the  real  estate  is  charged,  but  that  the 
personal  estate  is  discharged.  This  need 
not  be  done  by  express  words,  but  there 
must  be  found  in  the  will  plain  intention 
or  necessary  implication  to  operate  as  an 
exoneration.  This  testator  gives  his 
personal  estate  to  Keziah  Ann  Banks. 
He  specifically  devises  certain  real  estate, 
and,  subject  to  that  devise,  devises  all  his 
real  estate  to  his  trustees  ''  subject  to  the 
payment  of  my  just  debts  and  funeral  and 
testamentary  expenses."  The  argument 
addressed  to  me  has  been  that,  because  the 
personal  estate — ^that  is  to  say,  the  whole 
personal  estate— is  given  to  Keziah  Ann 
Banks,  I  ought  to  find  in  that  fact  an 
expression  of  intention  that  the  personal 
estate  shall  not  bear  the  debts  subject  to 
which  the  real  estate  is  afterwards  devised. 
I  am  unable  from  that  fact  to  find  that 
intention.  There  is  an  indication  to  the 
contrary  at  the  end  of  the  will — ^namely, 
that  the  testator  desires  that  none  of  his 
real  estate  be  sold  whilst  male  descendants 
of  the  name  of  Banks  are  living.  In 
Brummd  v.  Prothero  [l796J  «  the  Master 
of  the  Bolls  (Sir  Richard  Fepper  Arden) 
says:  "This  [case]  is  stripped  of  every 
circomstanoe  except  that  of  a.  devise  to  a 
trustee  for  payment  of  debts  and  a  general 
bequest  of  the  personal  estate  to  the 
execator.     There  is  no  one  case  since 

(6)  5  Madd.  69. 

(7)  27  Beav.  65. 

(8)  8  Ves.  Ill,  114. 
Vol.  74.— Chano. 


French  v.  Chichester  [i707],^  the  first 
upon  the  subject,  in  which  such  words  as 
these  have  been  alone  sufficient  to  exempt 
the  personal  estate.  It  has  been  over  and 
over  again  decided,  that  such  words  are 
not  sufficient  to  raise  such  a  demonstra- 
tion, as  Lord  Thurlow  says  is  necessary." 
The  personal  estate  was  there  held  not 
to  be  exonerated — and  that  notwith- 
standing that  there  was  in  that  case,  not, 
as  here,  a  mere  charge  of  debts,  but  a 
trust  to  pay  the  debts.  The  present 
case  diffifers  in  the  fact  that  Keziah  Ann 
Banks  is  not  here  the  executor  ;  but  this 
does  not,  I  think,  differentiate  the  case. 
A  gift  to  A  is  none  the  less  a  beneficial 
gift  because  A  is  also  appointed  executor. 
In  Haalevoood  v.  Pope  [1734]  '°  there  was 
a  devise  of  real  estate  to  trustees  upon 
trust  to  sell  so  much  as  would  raise  money 
to  discharge  all  the  debts  the  testator 
should  owe  at  his  death,  and  a  gift  of 
all  the  personal  estate  to  the  testator's 
daughter,  whom  he  made  sole  executrix. 
Lord  Chancellor  Talbot  held  that  the 
personal  estate  was  not  exonerated.  I 
agree  that  there  was  a  special  reason 
upon  which  he  founded  himself — namely, 
that  the  same  person  was  donee  of  the 
personal  estate  and  also  devisee  of  the 
surplus  of  the  real  estate  in  tail.  The 
passage  in  Mr.  Theobald's  book  (6th  ed.), 
at  the  top  of  page  802,  is  not,  I  think, 
borne  out  by  the  cases  which  he  cites. 
There  was  in  those  cases,  not,  as  would 
seem  to  be  there  implied,  a  mere  charge 
of  debts  on  the  real  estate  (which  is  the 
case  in  the  will  before  me),  but  a  trust  to 
sell  the  real  estate  and  thereout  pay  the 
debts.  There  is  nothing  more  here  than 
a  devise  of  the  real  estate  subject  to  the 
debts.  In  my  judgment,  the  personal 
estate  is  not  exonerated,  \uid  the  real 
estate  is  only  charged  in  aid  of  tho  per- 
sonal estate. 


Solicitors— Long  k.  Gardiner,  agents  for  Mon- 
tague Bradley,  Dover ;  C.  M.  Barker,  agent 
for  Smith  &  Payn,  Faversham. 


[Reported  hy  R.  SUl,  JBsq. 
Jfarriiter-tU'Law, 


(9)  3  Bro.  P.O.  16. 

(10)  8  P.  Wms.  322. 
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Fabwbll,  J. 

1905. 

Jan.  12. 


] 


Bowles,  In  re ;  Page  v. 
Page. 


WUl — Construction — Power  to  Appoint 
Life  Estate  to  Surviving  Husband —  UUi- 
mate  Gift — Perpetuities — Independent  and 
AUemative  Trusts. 

A  testatrix  directed  her  executors  to 
stand  possessed  of  an  aggregate  principal 
sum  in  trust  (u  to  a  certain  specified  share 
thereof  for  each  of  her  four  nieces  for  life 
with  power  to  appoint  a  life  or  any  less 
interest  to  any  husband  who  might  sur- 
vive her,  and  subject  thereto  in  trust 
for  such  nieces*  children  at  twenty-one^ 
with  a  proviso  for  accruer  to  the  other 
shares  of  the  share  of  any  niece  dyirtg 
withoiU  leaving  either  husband  or  dhUdren 
who  should  Ubke  an  interest  in  her  share  ; 
and  in  case  neither  of  her  nieces  should 
have  any  child  who  should  become  entitled 
to  her  share  under  the  trusts  aforesaid, 
then  the  testatrix  directed  the  aggregate 
principal  sum  to  be  held  in  trust  for  such 
of  her  nephews,  sons  of  a  deceased  sister , 
as  should  be  living  at  the  time  of  the 
determination  of  the  trusts  aforesaid^  or 
the  issue  then  living  of  any  of  her  said 
nephews  who  might  be  then  dead  leaving 
issue,  as  the  last  surviving  of  her  said 
four  nieces  might  by  her  wiU  appoint. 
None  of  the  nieces  ever  had  any  children, 
or  exercised  Ihsr  power  of  appointment  in 
favour  of  a  husband,  and  the  swrvivor 
duly  appointed  the  fund  to  objects  of  the 
power.  On  the  death  of  the  survivor  the 
question  arose  whether  the  ultimate  gift 
or  power  was  not  void  for  remoteness, 
becatise  the  husbands  to  whom  the  nieces 
had  power  to  appoint  life  interests  need 
not  necessarily  have  been  bom  in  the 
testatrices  lifetime,  and  consequently  the 
period  for  ascertaining  the  class  to  take 
under  the  ultimate  gift  might  have  been 
postponed  beyond  the  period  prescribed 
by  the  rule  against  perpetuities  : — ^Held, 
that  this  was  a  case  of  independent  and 
aUemoHve  gifts,  and  that  the  ^dtimate 
gift  or  power  to  appoint  in  favour  of 
the  testairix^s  nej^iews  and  tiheir  issue 
was  not  void  for  perpetuity,  and  that 
the  appointment  in  their  favour  was 
valid. 


Action. 

By  her  wiU  dated  July  3, 1861,  Mary 
Bowles,  the  above-named  testatrix,  be- 
queathed certain  legacies  to  her  nieoes 
Mary  Albinia  Bowden,  Eliza  Anne  Page, 
Blanche  Page,  and  Jane  Anne  Page,  and 
gave  and  l^ueathed  the  residue  of  her 
real  and  personal  estate  unto  and  equally 
between  the  children  of  her  deceased 
sister  Elizabeth  Page  who  might  be 
living  at  the  testatrix's  death. 

By  a  codicil,  dated  February  13,  1863, 
to  her  will,  the  testatrix  revoked  the 
legacies  given  by  her  will  to  her  nieces- 
Mary  Albinia  Rowden,  Eliza  Anne  Page, 
Blanche  Page,  and  Jane  Anne  Page,  and 
in  lieu  thereof  directed  her  executors  to 
stand  possessed  of  the  sum  of  4,200/. 
'*Upon  trust  as  to  1200Z.  part  thereof 
to  invest  the  same  in  some  or  one  of  the 
securities  hereinafter  specified  and  to  pay 
the  annual  income  arising  therefrom 
when  due  and  payable  unto  my  said 
niece  Mary  Albinia  Bowden  during  her 
life  for  her  own  sole  and  separate  use 
free  from  the  debts  and  control  of  any 
husband  and  without  power  of  anticipa- 
tion And  I  empower  my  said  niece  to 
appoint  all  or  any  part  of  the  said 
income  to  any  husband  who  may  survive 
her  for  any  period  determinable  on  or 
before  his  death  And  subject  to  the 
trusts  aforesaid  the  principal  of  the  said 
sum  of  1200/.  shall  be  held  upon  trost 
for  the  child  or  children  equally  of  my 
said  niece  who  either  before  or  after  the 
determination  of  the  previous  trusts  shall 
respectively  attain  the  age  of  21  years 
And  I  direct  my  executors  to  stand  poe- 
sessed  of  three  several  sums  of  1000/. 
constituting  together  the  remainder  of 
the  said  sum  of  4200/.  Upon  such  trusts 
and  with  such  powers  in  favour  of  my 
respective  nieces  Eliza  Anne  Page 
Blanche  Page  and  Jane  Anne  Page  and 
their  husbands  and  chUd  and  children 
respectively  if  any  as  shall  correspond 
with  the  preceding  trusts  and  powers  in 
favour  of  my  said  niece  Mary  Albinia 
Bowden  and  her  husband  and  child  or 
children  if  any  And  in  case  either  or 
any  of  my  said  four  nieces  shall  die 
without  leaving  either  husband  or  chil- 
dren who  shdi  take  an  interest  ia  the 
l^gades  aforesaid  I  empower  eadi  sach 


Digitized  by 


Google 


Vol.  74.] 


CHANCEBY  DIVISION. 


339 


Bowles,  In  bb, 

niece  to  appoint  by  her  will  all  or  any 
part  of  the  income  both  original  and 
aocroing  to  which  she  shall  herself  be 
entitled  as  aforesaid  unto  or  amongst  any 
one  or  more  of  her  sisters  who  shall 
survive  her  and  shall  not    have    been 
married  for  the  life  or  respective  lives  of 
SQch  last  mentioned  sister  or  sisters  either 
contemporaneously  or  in  succession    And 
subject  to  such  powers  of  appointment 
the  principal  sum  or  sums  respectively 
producing  the  income  so  received  by  the 
niece  or  respective  nieces  so  dying  with- 
out leaving  either  husband  or  children  as 
aforesaid  shall  be  added  to  the  other  or  the 
others  equally  of  the  sums  hereinbefore 
bequeathed  and  be  subject  to  the  trusts 
and  powers  hereinbefore  expressed  or  re- 
ferred to  concerning  the  sum  or  sums  to 
which  the  same  shall  be  added    And  in 
case  neither  of  my  said  nieces  shall  have 
any  child  who  shall  become  entitled  to 
the  said  principal  sums  under  the  trusts 
aforesaid  then  all    the    same    principal 
sums  shall  subject  to  the  preceding  trusts 
he  held    In  trust  for  such  of  my  nephews 
sons  of  my  late  sister  Elizabeth  Page  as 
shall  be  living  at  the  time  of  the  deter- 
mination of  the  trusts  aforesaid  or  the 
issue  then  living  of  any  of  my  said  nephews 
who  may  be  then  dead  leaving  issue  in 
such  proportions  at  such  times  and  in 
such  manner  as  the  last  surviving  of  my 
said  four  nieces  may  by  her  last  will 
appoint    And  in  default  of  appointment 
the  said  principal  sums  shall  be  divisible 
amongst  the  next  of  kin  (exclusive  of  a 
husband)    of    such  last  surviving  niece 
living  at  the  time  of  the  determination 
of  the  previous  trusts  in  a  course  of 
distribution  according  to  the  statutes." 

The  testatrix  died  on  January  8,  1868, 
and  her  will  and  codicil  were  duly 
proved. 

Mary  Aibinia  Bowden  died  on  Decem- 
ber 9,  1868,  intestate,  and  without  having 
had  any  issue.  Her  husband,  F.  M. 
Bowden,  died  in  January,  1903. 

Eliza  Anne  Page  died  a  spinster  and 
intestate  on  June  20, 1871. 

Jane  Anne  Page  died  a  spinster  on 
Jnly  8,  1890,  having  by  her  will  be- 
queathed all  her  real  and  personal  estate 
to  her  sister  Blanche  Page,  whom  she 
appointed  atAe  executrix. 


Blanche  Page,  in  exercise  of  the  power 
vested  in  her  as  the  surviving  niece  of  the 
testatrix,  by  her  will  directed  the  trustees 
of  the  testatrix's  will  to  hold  the  said  sum 
of  4,2002.  and  the  investments  represent- 
ing the  same  upon  trust  to  pay  the 
dividends  and  income  thereof  to  her 
brother,  the  plaintiff  Oteorge  Hyde  Page, 
during  his  life,  and  after  his  decease  in 
trust  as  to  both  capital  and  income  for 
her  nephew,  the  defendant  Bobert  Henry 
Frederick  Page,  absolutely.  Blanche  Page 
died  on  May  10,  1903,  and  her  will  was 
duly  proved  by  the  defendant  Thring,  one 
of  the  executors  therein  named. 

The  plaintiff  George  Hyde  Page  was 
the  only  one  of  the  sons  of  the  testatrix's 
sister  Elizabeth  Page  who  survived 
Blanche  Page,  but  at  her  death  there 
were  living  issue  of  the  plaintiff's  three 
brothers  who  had  predeceased  him. 

The  remaining  defendants  were  the 
public  officer  and  estate  trustees  of  the 
Legal  and  General  Life  Assurance  Society, 
to  whom  the  defendant  Bobert  Henry 
Frederick  Page  had  assigned  his  interest 
in  the  said  trust  fund  of  4,200Z.  The 
said  defendant  B.  H.  F.  Page  was  out  of 
the  jurisdiction. 

The  plaintiff,  who  was  the  administrator 
of  the  sole  acting  executor  of  the  testatrix, 
and  had  acted  for  many  years  as  trustee 
of  the  said  sum  of  4,200/.,  commenced 
this  action  claiming  {inter  cUia)  that  it 
might  be  determined  whether  all  or  any 
of  the  ultimate  trusts  declared  by  the 
codicil  concerning  the  said  sum  of  4,200/., 
in  case  of  the  failure  of  issue  of  all  the 
four  nieces  of  the  testatrix  therein  named 
were  void  for  remoteness,  and  whether 
the  appointment  of  the  said  sum  by 
Blanche  Page's  will  was  a  valid  appoint- 
ment for  all  or  any  part  thereof. 

Seymour  Eastwood^  for  the  plaintiff, 
stated  the  case 

Upjohn,  X.C.,  and  T.  L.  WUkinaon,  for 
the  Legal  and  General  Life  Assurance 
Society. — ^The  question  is  whether  the 
period  for  ascertaining  this  class  is  too 
remote.  The  words  here  are  sufficiently 
obscure  and  ambiguous  to  admit  of  weight 
being  given  to  the  consideration  that  it  is 
better  to  effectuate  than  destroy  the  tes- 
tatrix's intention— ^tfr  Lord  Selbome  in 

2  a2  ^  T 
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Pearks  v.  Moadey  [i88o].^  The  "deter- 
mination of  the  trusts  aforesaid  "  refers  to 
the  children's  trusts — that  is,  the  chain  of 
trusts  declared  by  the  will — not  to  the 
trusts  which  might  arise  if  the  power  of 
appointment  in  favour  of  a  husband  were 
exercised. 

J.  D,  Davenport^  for  the  next-of-kin  of 
Blanche  Page,  took  no  part  in  the  argu- 
ment. 

«7.  K,  Young f  for  parties  claiming  under 
the  residuary  gift  in  the  will. — The 
ultimate  gift  is  void  for  remoteness.  In 
questions  of  remoteness,  possible  and  not 
actual  events  have  to  be  regarded. 

iFABWELL,  J. — Is  not  this  in  fact  an 
ependent  and  alternative  trust  ?] 
Contingencies  cannot   be  split   up  to 
enable  effect  to  be  given  to  the  gift  upon 
the  contingency  which  is  good — Hancock 

V.   W€U8On[l90l].^ 

Upjohn,  K.  C. ,  in  reply. — There  are  really 
two  lines  of  limitation  in  this  will,  the  one 
not  subsequent  but  alternative  to  the  other. 
The  event  on  which  the  valid  alternative 
is  limited  has  occurred  and  effect  can  be 
given  to  it — Longhead  v.  Phelps  [l770]^ 
and  Monypenny  v.  Bering  [l852].* 

Farwell,  J. — The  question  in  this  case 
is  whether  the  ultimate  gift,  having  re- 
gard to  the  power  to  appoint  among  a 
certain  class  of  persons,  is  or  is  not  void 
for  perpetuity.  There  are  limitations, 
putting  it  quite  shortly,  to  the  nieces 
and  their  children,  and  then  there  is  a 
power  to  the  nieces  to  appoint  to 
any  husband  whom  they  may  marry 
and  who  may  survive  them  for  a  life 
interest  or  any  less  interest.  Those 
husbands,  of  course,  need  not  necessarily 
be  bom  in  the  testatrix's  lifetime.  If, 
therefore,  there  had  not  been  a  power  to 
appoint  to  such  husbands,  but  an  actual 
life  interest  given  to  them,  and  the 
class  to  take  was  not  to  be  ascer- 
tained until  the  death  of  the  survivor  of 
such  nieces  and  such  husbands,  the  gift 
would  be  void  for  perpetuity  because  the 
class  to  take  would  not  be  necessarily 

(1)  50  L.  J.  Ch.  57 ;  5  App.  Cas.  714,  719. 

(2)  71  L.  J.  Ch.  149;  [1902]  A.C.  14. 

(3)  2  W.  Bl.  704. 

(4)  22  L.  J.  Ch.  313 ;  2  De  G.  M.  &  G.  145. 


ascertainable  within    a  life  or  lives  in 
being  and  twenty-one  years  afterwards. 

In  my  opinion,  in  the  present  case,  if 
tho  power  had  been  in  fact  exercised  m 
&vour  of  any  such  husband   the  same 
result  would  follow ;    I  do  not  see  my 
way  to  adopt  the    construction — which 
I  thought  was  rather  a  forced  one — that 
counsel  invited  me  to  put  upon  the  word 
"trusts"  in  the  ultimate  gift.     I  think 
Lord  Hardwicke*s  words  in  Marlborougk 
(Duke)  V.  Godolphin  (Lord)  [l75o]*  wouM 
apply:  "The  meaning  that  the  persons 
must  take  under  the  power,  or  as  if  their 
names  had  been  inserted  in  the  power,  is, 
that  they  shall  take  in  the  same  manner 
as  if  the  power  and  instrument  executing 
the  power  had  been  incorporated  in  one 
instrument;  then  they  shall  take,  as  if 
all,  that  was  in  the  instrument  executing, 
had  been  expressed  in  that  giving  the 
power."     I  do  not  see  my  way  to  saying 
that  if  the  power  had  been  executed  the 
object  of  that  power   would    not    have 
become  a  cestui  que  trtist  so  as  to  be  able 
to  predicate  successfully  that  he  claimed 
under  "  the  trusts  aforesaid  " ;  but  inas- 
much as  the  power  never  was  exercised, 
and  having  regard  to  what  a  power  is  and 
what  the  nature  of  the  interest  created 
under  it  is,  I  am  of  opinion  that  this  falls 
within  the  class  of  cases  of  alternative 
independent  gifts.    The  person  who  takes 
under  the  exercise  of  the  power  takes  an 
executory  interest  in  an  event  which  might 
or  might  not  have  happened;  in  fact,  what 
the  testatrix  has  done  is  to  give  the  pro- 
perty to  a  class  of  persons  ascertained 
within  due  limits,  but  she  has  enabled  one 
of  the  beneficiaries  named  in  her  will  to 
alter  that  limitation  by  the  insertion  of 
a  life  interest  to  a  person  who  would  be 
beyond  the  limits  of  perpetuity,  and  alter 
the  period  for  ascertaining  the  class  to  the 
date  of  the  death  of  the  survivor  of  that 
person  and  herself.    Those  appear  to  ncie 
to  be  alternative  independent  gifts  within 
the  cases  of  Monypenny  v.  Dering  ^  and 
Longhead  v.  Phdpa? 

The  result  is  that  in  this  case  I  am 
able  to  give  effect  to  the  gift  without  in 
any  way  departing  firom  the  stringency  of 
any  of  the  cases  which  say  that  I  most 

(5)  2  Yes.  sen.  61,  78. 
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give  efibct  to  the  rule  against  perpetuity 
whatever  the  consequence  may  be.  The 
xesult  is  that  I  hold  that  the  ultimate 
gift  or  power  is  good. 


Solicitors — Rontb,  Stacey  Sc  Castle ;  Lawrence, 

Graham  k  Co. ;  Cunliffes  Sc  Davenport. 

« 

llfeparted  by  R,J,  A.  Morrison ,  Esq., 
BarrUter-at-Law. 


Bno^n.J.)  Gea88i,7»«; 

M  rch  16     )    Stubbkrfield  V,  Gbassi. 

WiU  —  NcUuraliied  British  Subject  — 
English  Domicil — WiU  Made  in  Italy  in 
Foreign  Form — Validity  to  Pass  Lease- 
kolds  —  «  Personal  estate  "  —  Wills  Act, 
1861  (24<fe  25  Vict.  c.  114),  s.  1. 

"  Personal  estate  "  in  the  Wills  Act,  IS^l, 
indudes  leasehold  property, 

A  foiUmade  out  of  the  United  Kingdom 
b^  a  British  subject,  whatever  his  domicil 
ai  the  time  of  making  it  or  at  his  death, 
and  made  according  to  the  law  of  the  place 
yjhere  it  was  made,  or  where  he  was 
^UnnieUed  when  it  was  made,  or  where  in 
ihe  Kings  dominions  he  had  his  domicil 
of  origin,  is  effectual  to  pass  his  beneficial 
interest  in  leaseholds. 

Carlo  Omobono  Grassi  (hereinafter 
epoken  of  as  the  testator)  was  born  of 
iialian  parents,  and  more  than  thirty 
j.ears  ago  came  to  England,  where  he 
«uioe  carried  on  business. 

In  1894  he  obtained  letters  of  naturali- 
sation, and  thenceforth  till  his  death  was 
an  English  subject. 

In  1895  he  married  Louisa  Frances 
Grassi  (then  L.  F.  Cook),  one  of  the 
defendants. 

During  a  visit  to  Italy  he  died  at 
Tiadana  on  December  22,  1901,  leaving 
a  holograph  will  dated  November  1,  1901, 
made  in  Italian  form. 

The  will  was  unattested. 

He  thereby  bequeathed  the  usufruct 
for  life  of  all  his  property  to  his  wife 
Zx>iii8a  Frances  Cook  {fiic),  wherever  the 


said  property  might  be  situate  and  exist- 
ing, and  exempted  her  from  the  obligation 
of  making  an  inventory  and  giving  secu- 
rity. He  appointed  as  his  universal  heirs 
to  the  bare  ownership  of  his  property  the 
Congregation  of  Charity  of  Yiadana  in 
order  that  upon  the  death  of  his  wife  an 
institution  might  be  founded  as  an  asylum 
for  poor  people.  He  appointed  James 
William  Stubberfield  (the  plaintiff)  and 
two  other  persons  executors. 

Louisa  Frances  Grassi  survived  the 
testator. 

In  February,  1902,  the  plaintiff  proved 
the  will  in  the  Principal  Registry  of  the 
High  Court  in  England,  and  probate  was 
subsequently  granted  to  one  of  the  other 
executors.  The  third  executor  did  not 
prove. 

In  May,  1903,  the  present  action  was 
commenced. 

In  July,  1903,  an  order  was  made 
directing  enquiries,  in  answer  to  which 
the  Master  by  his  certificate  found  that 
the  testator  was  a  naturalised  British 
subject  at  the  time  of  making  his  will 
and  thenceforward  till  his  death  ;  that  he 
was  domiciled  in  England ;  that  his  will  was 
made  according  to  the  forms  of  the  law 
of  Italy ;  and  that  the  word  "  usufruct " 
had  a  technical  meaning  according  to  the 
Italian  law,  the  definition  given  by  the 
Italian  Civil  Code  being,  "  Usufruct  is  the 
right  to  enjoy  things  the  ownership  of 
which  belongs  to  another  in  the  manner 
in  which  the  owner  would  enjoy  the  same 
but  with  the  obligation  to  preserve  the 
substance  of  them  as  regards  both  the 
matter  and  the  form  thereof";  that  every 
species  of  property,  movable  and  immov- 
able, might  be  the  subject  of  a  usufruct ; 
and  that  the  legal  effect  according  to 
Italian  law  of  the  bequest  of  *Hh6 
usufruct  for  life  of  all  my  property  to  . 
my  dearest  wife  Louisa  Frances  Cook 
wherever  the  said  property  may  be  situate 
and  existing,"  was  to  give  a  specific  legacy 
to  Louisa  Frances  Grassi  of  the  usufruct 
for  her  life  of  all  the  property  the  testator 
was  possessed  of  or  entitled  to  at  his 
death,  and  to  entitle  her  to  the  possession 
and  enjoyment  of  it  from  his  death,  sub- 
ject to  the  duties  and  liabilities  imposed 
on  usufructuaries  by  the  Italian  Civil 
Code  (save    so   &r    as  such  duties    or 
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labilities  were  modified  or  excluded  by 
the  will). 

On  January  11, 1905,  the  plaintiff  took 
out  a  summons  for  the  determination  of 
the  question  whether,  haviug  regard  to 
the  provisions  of  section  1  of  the  Wills 
Act,  1861  (known  as  Lord  Kiugsdown's 
Acty  the  beneficial  interest  of  certain 
leasehold  premises  inGerrard  Street,  Soho, 
and  elsewhere  in  London,  which  formed 
part  of  the  testator's  estate,  was  disposed 
of  by  the  will,  and,  if  so^  whether  Louisa 
Frances  Grassi  was  entitled  to  the  specific 
enjoyment  thereof  during  her  life  or  for 
any  other  and  what  period. 

Herbert  B,  Cohen  (T,  Boston  Bruce  with 
him),  for  the  applicant,  stated  the  facts. 

BvrreU,  K,C,,  and  A,  J.  ChiUy,  for  the 
widow. — This  will  is  good  according  to  the 
law  of  Italy,  and  by  virtue  of  the  Wills 
Act,  1861,  s.  1,^  good  also  under  the  law 
of  England,  although  not  attested  by 
two  witnesses.  The  leaseholds  therefore 
passed  under  it  to  the  widow.  Lease- 
holds, though  immovables,  are  personal 
property  by  the  general  law  of  England 
— Frekev.  Carbery  (Lord)  fl873],*  Watsorij 
In  re;  Carlton  v.  Carlton  [1887],'*  Dicey  8 
Conflict  of  Laws,  pp.  72,  73 — and  equally 

(1)  Wills  Act,  1861,  8.  1 :  "  Every  will  and 
other  testamentary  instrnment  made  out  of  the 
United  Kingdom  by  a  British  subject  (whatever 
may  be  the  domicile  of  snch  person  at  the  time 
of  making  the  same  or  at  the  time  of  his  or 
her  death)  shall  as  regards  personal  estate  be 
held  to  be  well  ezecnted  for  the  purpose  of 
being  admitted  in  England  and  Ireland  to  pro- 
bate ...  if  the  same  be  made  according  to 
the  forms  required  either  by  the  law  of  the 
place  where  the  same  was  made  or  by  the  law 
of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then 
in  force  in  that  part  of  her  Majesty's  dominions 

,  where  he  had  his  domicile  of  origin." 

Section  2 :  "  Every  will  and  other  testamen- 
tary instrumeut  made  within  the  United  King- 
dom by  any  British  subject  (whatever  may  be 
the  domicile  of  such  person  at  the  time  of 
making  the  same  or  at  the  time  of  his  or  her 
death)  shall  as  regards  personal  estate  be  held 
to  be  well  executed,  and  shall  be  admitted  in 
England  and  Ireland  to  probate  ...  if  the 
same  be  executed  according  to  the  forms  re- 
quired by  the  laws  for  the  time  being  in  force 
in  that  part  of  the  United  Kingdom  where  the 
same  is  made." 

(2)  L.  R.  16  Eq.  461,  466. 
"'  85W.  B.711. 


so  within  the  meaning  of  ''personal 
estate "  in  the  Wills  Act,  1861  — 
Footers  Private  and  Intemcaianal  Juris- 
prudence  (3rd  ed.),  p.  268,  note  (5). 
Section  1  of  the  Wills  Act,  1837,  ex- 
pressly defines  personal  estate  as  includ- 
ing leaseholds,  and  they  would  pass  under 
a  soldier's  or  sailor's  will  under  section  11. 
When  an  Act  does  not  mean  personal 
estate  to  include  leaseholds  it  says  so. 
They  have  always  been  regarded  as  dif- 
ferent from  real  property — Dains  v.  Gibbs 
[1729].^  If  the  leaseholds  did  not  pass 
t)y  the  will,  no  other  personal  property 


[Buckley,  J. — Section  1  of  the  Wills 
Act,  1861,  says  the  will  shall  "  be  held 
to  be  well  executed  for  the  purpose  of 
being  admitted  to  probate."  The  language 
of  section  2  is  different.  Section  1  seems 
to  suggest  that  it  might  not  be  well  exe- 
cuted for  some  other  purpose.  What 
other  purpose  H] 

[TThinney  suggested  an  answer  might 
be  found  in  Hood  v.  Barringion  {Lord) 
[l868],*  referring  to  Laneuville  v,  Ander- 
son [1860].®] 

The  difference  in  language  between 
sections  1  and  2  is  puzzling,  but  they  mean 
the  same.  Probably  they  were  drawn  up 
independently,  and  they  must  be  con- 
strued upon  l^eir  own  merits  respectively. 

[Buckley,  J. — Waiaon,  In  re  ;  Carlton 
V.  Carlton,^  is  a  clear  decision  under  sec- 
tion 2  on  the  point  we  are  discussing.] 

Whinneyj  for  the  Congregation  of 
Charity,  supported  the  above  argument^ 
and  cited  Butler  v.  Butler  [i884].^ 

B%Kkmaeter,  ufir.(7.,and  Sheldon^  for  next- 
of-kin. — Leaseholds  did  not  pass  under  the 
wiU,  because  it  was  not  so  executed  as  to 
pass  immovable  property  in  this  country. 
No  one  disputes  that  but  for  the  Wills 
Act,  1861,  leaseholds  would  not  pass. 
That  Act  may  have  intended  to  effect 
much,  but  it  did  effect  little ;  at  any  rate, 
it  did  not  remove  the  restraint  which 
formerly  attached  to  immovable  property, 
and  only  allowed  it  to  be  disposed  of  by  a 
will  made  in  accordance  with  the  law  of 
the  country  where  it  was  situate.     It  has 

(4)  3  P.  Wms.  26. 

(6)  L.  B.  6  £q.  218,  224. 

(6)  6  Jur.  (N.S.)  1260. 

(7)  64  L.  J.  Oh.  197;  2SCk,  D.  66.    ^ 
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been  decided  that  the  Act  does  not  enable 
a  power  to  be  exercised.  The  leaseholds 
go  as  nnder  an  intestacy. 

{They  referred  to  Fepin  v.  Bruyh^ 
[I90ll^  Dioey's  Conflict  of  Law$^  p.  491, 
and  Jarman  on  W^  (5th  ed.),  pp.  8,  9.] 

Buckley,  J. — ^The  question  which  I 
have  to  determine  in  the  present  case  is 
whether  '^personal  estate"  as  used  in 
the  Wills  Act,  1861,  includes  leasehold 
property.  The  division  of  subjects  of 
property  into  real  estate  and  personal 
estate,  and  into  movable  and  immovable 
is  &miliar  to  all  of  us.  They  are  not 
coterminous.  Leaseholds  are  immovables, 
but  they  are  nevertheless  personal  estate. 
Does  the  Wills  Act,  1861,  when  it  uses 
the  phrase ''  personal  estate,"  mean  to  limit 
it  to  movables  f  Section  1  of  the  Wills  Act, 
1837,  enacts  that  '*  the  words  ^  personal 
estate'  shall  extend  to  leasehold  estates 
and  other  chattels  real."  It  cannot  be 
suggested  that  section  11  of  that  Act, 
which  provides  that  any  soldier  on  active 
service  or  any  mariner  or  seaman  at  sea 
maj  dispose  of  his  personal  estate  as 
before  tike  Act,  does  not  include  lease- 
holds. Section  26  of  the  Wills  Act,  1837, 
provides  that  a  general  devise  of  a  tes- 
tator's lands  shall  include  leasehold  estates. 
The  Act  throughout  proceeds  on  the  foot- 
ing that  leasehold  property  is  not  real 
estate,  but  personal  estate,  so  that  sec- 
tion 26  was  wanted  to  include  leaseholds 
under  *'  lands."  All  this  tends  to  shew 
that  the  Legislature  was  proceeding  on 
the  principle  of  the  division  of  property 
into  real  and  personal,  and  not  on  that  of 
the  distinction  between  mobUia  and  im- 
mobUia.  In  this  state  of  things  the  Wills 
Act,  1861,  was  passed.  It  is  intituled 
*^  An  Act  to  amend  the  Law  with  respect 
to  Wills  of  Personal  Estate  made  by 
British  Subjects."  It  is  true  it  does  not 
expressly  refer  to  the  Wills  Act,  1837, 
bat  it  was  clearly  intended  to  amend  that 
Act.  Under  the  Act  of  1837  wills  were 
reqnixed  to  be  executed  in  a  certain  way. 
The  Act  of  1861  was  introduced  to  affect 
that,  and  to  allow  in  certain  cases  the 
admiHsion  to  probate  of  writings  not 
attested  by  two  witnesses.  Section  1  of 
the  Act  deals  with  testamentary  instru- 
(8)  71  L.  J.  Ch.  39;  [1902]  1  Oh.  24. 


ments  made  outside  the  United  Kingdom 
by  British  subjects ;  section  2  deals  with 
those  made  within  the  United  Kingdom. 
The  framework  of  the  two  sections  is 
substantially  the  same ;  but  they  contain 
certain  verbal  differences  which  may, 
and  I  think  must,  have  arisen  from 
an  omission  to  scan  the  difference  of  lan- 
guage minutely,  but  cannot,  in  my  judg- 
ment, have  any  real  difference  of  meaning. 
For  instance,  section  1  speaks  of  '*  a  BrituSi 
subject "  ;  section  2  of  *'  any  British  sub- 
ject''; and  <Hhe  law  of  the  place"  in 
section  1  corresponds  with  ''the  lavrs 
for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom"  where 
the  will  was  made,  in  section  2.  But 
there  are  differences  of  language  in  the 
words  pertinent  to  the  matter  which  I 
have  to  decide  between  the  two  sections 
which  I  confess  I  do  not  so  easily  under- 
stand. Section  1  says  that  a  will ''  shall 
as  regards  personal  estate  be  held  to 
be  well  executed  for  the  purpose  of 
being  admitted  ...  to  probate";  sec- 
tion 2  that  it  "shall  as  regards  per- 
sonal estate  be  held  to  be  well  executed, 
and  shall  be  admitted  ...  to  probate." 
Does  section  1  mean  that  it  shall  be  held 
to  be  well  executed  for  the  purpose  of 
probate  only  and  not  for  some  other  pur- 
poses— as,  for  instance,  not  for  the  purpose 
of  passing  property  t  I  cannot  think  that 
this  is  the  meaning.  I  think  the  dis- 
tinction between  the  two  sections  is  merely 
one  of  words.  What,  then,  is  the  effect 
of  ''shall  as  regards  personal  estate  be 
held  to  be  well  executed  for  the  purpose 
of  being  admitted  ...  to  probate  "  t  Do 
the  words  extend  to  and  include  lease- 
holds) I  cannot  see  why  not.  The 
definition  of  "  personal  estate  "  in  section  1 
of  the  Wills  Act  of  1837  expressly  includes 
leaseholds.  General  personal  property  in- 
cludes leaseholds,  and  section  4  of  the 
Wills  Act,  1861,  providing  that  nothing 
therein  shall  invalidate  a  will  "  as  regards 
personal  estate  which  would  have  been 
valid  if  this  Act  had  not  been  passed," 
must  mean  the  same  personal  estate  as 
section  1,  and  must  have  reference  to  the 
Wills  Act  of  1837,  which  expressly  in- 
cludes leaseholds. 

But   there    is   another   consideration 
which  helps  to  lead  me  to  the  conclusion 
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at  which  I  have  arrived,  and  it  is  this : 
Before  the  Wills  Act,  1861,  if  a  British 
subject  domiciled  abroad  made  a  will 
according  to  the  form  required  by  the 
law  of  his  domicil,  it  would  be  admitted 
to  probate  in  this  country  and  would  be 
effectual  to  pass  the  legal  estate  in  his 
personal  property,  but  it  would  not  pass  the 
beneficial  interest.  Counsel  for  the  next- 
of-kin  contend  that  the  Act  of  1861  has 
done  nothing  for  a  testator  in  such  a 
case.  On  the  other  side  it  is  said  that 
something  has  been  done,  and  that  he 
has  been  put  into  a  position  which  enables 
him  to  dispose  of  the  beneficial  interest 
in  his  personalty.  I  am  fortified  by  that 
view  in  coming  to  my  present  decision. 

It  is  unnecessary  to  refer  to  authorities 
which  establish  certain  familiar  proposi- 
tions. There  is  a  difference  between 
rendering  a  will  valid  so  as  to  make  it 
effective  for  the  purpose  of  all  its  dis- 
positions, and  rendering  it  effective  so  as 
to  be  admitted  to  probate.  Freke  v. 
Carhery  {Lord)  ^  is  a  well-known  authority, 
which  was  a  case  of  a  testator  directing 
something  which  was  inconsistent  with 
the  law  of  the  land,  and  it  was  held  that 
a  declaration  by  a  testator  domiciled  in 
Ireland  of  trusts  of  leaseholds  in  England, 
for  accumulation  for  a  period  beyond 
that  allowed  by  the  Thellusson  Act,  was 
invalid.  And  the  same  applies  in  the 
case  of  a  disposition  offending  against  the 
rule  of  perpetuities.  Considerations  of 
this  kind  may  supply  a  reason  why  in  the 
Wills  Act,  1861,  it  is  not  said  that  the 
will  is  to  be  held  to  be  well  executed  for 
all  purposes.  The  section  in  effect  says 
that  a  will  shall  be  valid  for  the  purpose 
of  being  admitted  to  probate,  and  then 
shall  be  valid  for  such  other  purposes 
consequent  on  probate  as  the  law  allows. 

In  the  present  case  a  testator  who  was 
an  Italian  by  birth  and  by  domicil  of 
origin,  but  who  was  at  the  time  of  making 
his  will  and  his  death  a  naturalised 
British  subject  and  domiciled  in  England, 
died  in  Italy,  having  made  there  a 
holograph  will  which  was  good  according 
to  Italian  law,  and  which  I  hold  to  be 
also  good  under  English  law  by  virtue  of 
the  provision  in  section  1  of  the  Wills 
Act,  1861,  that  such  a  will  "shall  as 
regards  personal  estate  be   held  to  be 


valid  for  the  purpose  of  being  ad- 
mitted in  England  and  Ireland  to  pro- 
bate ...  if  the  same  be  made  according ' 
to  the  forms  required  ...  by  the  law  of 
the  place  where  the  same  was  made." 
The  will  has  been  proved  in  this  country. 
By  it  the  testator  bequeathed  the  usufruct 
for  life  of  all  his  property  to  his  wile 
Louisa  Frances  Grassi,  wherever  the  same 
might  be  situate.  In  my  judgment  the 
leasehold  property  which  formed  part  of 
the  testator's  estate  passed  under  that 
bequest,  and  I  hold  that  the  widow  is 
entitled  to  enjoyment  in  specie  during  her 
life. 


Solicitors— Herbext  F.  Oddj,  for  applicant  and 
widow ;  Markby,  Stewart  &  Co.,  for  Con- 
gre(^ation  of  Charity ;  T.  Riohards  k,  Co.,  for 
next-of-kin. 

[Reported  hy  Arthur  Lawrence,  Eiq., 
Barrister'Ot'Lafv. 


r,  J.  ) 

17.  j 


Pawley  V,  Pawlby. 


Buckley,  J. 

1905 
March 

Married  Woman  ^Separate  Property — 
Eeeiraint  on  Anticipation — Order  for  Pay- 
ment o/Goeta — Receiver — Married  Women's 
Property  Act,  1893  (56  <t  57  Vict,  c.  63), 

8.2. 

Where  an  order  is  made  against  a 
married  looman  for  payment  of  costs  out 
of  her  separate  estate,  the  party  obtaining 
the  order  is  prima  facie  entitled,  under 
section  2  of  the  Married  Women's  Property 
Act,  1893,  to  enforce  payment  by  obtaining 
the  appointment  of  a  receiver  of  her  pro- 
perty which  is  subject  to  a  restraint  on 
anticipation,  and  the  onus  is  upon  her 
to  shew  why  the  appointmerU  should  not 
be  made. 

In  November,  1903,  an  action  was  com- 
menced in  the  King's  Bench  Division  in 
the  names  of  C.  J.  C.  Pawley,  Hamilton  £. 
Pawley,  Emily  De  Hoog  (whose  name  was 
afterwards  struck  out),  and  Lucy  Dreeel 
(a  married  woman),  against  Ernest  Frede- 
rick Pawley  for  breach  of  an  agreement. 
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The  action  was  transferred  to  tbe 
Chancery  Division ;  and  on  December  9, 
1904,  an  order  was  made  that  the  action 
be  dismissed,  with  costs  to  be  taxed  and 
paid  by  the  plaintiffs  0.  J.  C.  Pawley, 
H.  £.  Pawley,  and  Lucy  Dresel  to  the 
defendant ;  as  to  the  plaintiff  Lucy  Dresel, 
out  of  her  separate  property  as  thereinafter 
mentioned,  and  not  otherwise.  And  it  was 
thereby  ordered  that  execution  against 
liucy  Dresel  be  limited  to  her  separate 
property  not  subject  to  aoy  restraint 
against  anticipation,  unless  by  reason  of 
section  19  of  the  Married  Women's  Pro- 
perty Act,  1882,  such  property  should  be 
liable  to  execution  notwithstanding  such 
restraint.  And  it  was  ordered  that  the 
defendant  be  at  liberty  to  apply  as  to 
enforcing  payment  of  the  costs,  as  regards 
liUcy  Djresel,  out  of  any  of  her  property 
which  was  subject  to  restraint  on  antici- 
pation and  otherwise  as  he  might  be 
advised. 

The  costs  were  taxed  at  the  sum  of 
125^.  Hi.  Qd.,  and  the  defendant  was 
unable  to  obtain  payment. 

Uzider  the  will  of  C.  Pawley,  deceased, 
Lucy  Dresel  was  entitled  to  the  income 
of  a  share  of  the  residue  of  the  testator's 
estate  during  her  life  for  her  separate  use, 
without  power  of  anticipation ;  and  the 
trustees  of  the  will  (one  of  whom  was  the 
defendant)  had  in  theit  hands  about  200/. 
of  income  accrued  due  in  respect  of  her 
share. 

The  defendant  now  moved,  on  notice 
to  Lucy  Dresel,  for  an  order  that  he 
might  be  at  liberty,  notwithstanding  the 
restraint  upon  anticipation  imposed  by 
the  will  upon  the  income  payable  there- 
under to  Lucy  Dresel,  to  apply  all  or  any 
part  of  the  income  accrued  or  as  it 
accrued  due,  which  came  into  his  hands 
as  a  trustee  under  the  will,  and  which 
under  the  will  and  a  .deed  of  family 
arrangement  was  payable  to  her,  in  pay- 
ment of  the  125/.  lis,  6d.  and  interest 
and  of  his  costs  of  the  motion,  and  that, 
if  necessary,  he  might  be  appointed 
receiver  of  the  income  up  to  the  value  of 
125L  11«.  6^.  and  the  amount  of  the  costs 
of  the  motion. 

CozenS'Hardt/f  for  the  motion. — If,  as 
here,  an  order  is  made  against  a  married 


woman  for  payment  of  costs  out  of  her 
separate  estate,  though  the  separate  estate 
is  subject  to  a  restraint  against  anticipa- 
tion, the  person  entitled  to  the  costs  may 
have  a  receiver  appointed  of  the  separate 
estate — Godfrey^  In  re  ;  Thorne-George  v. 
Godfrey  [1894],^  Cummins  v.  Perkins 
[l898],2  Married  Women's  Property  Act, 
1893,  s.  2,^  Seton's  Judgments  and  Orders 
(6th  ed.),  vol.  ii.  pp.  886  and  887,  forms  5 
and  6,  and  Annual  Practice,  1905,  vol.  u, 
pp.  365  and  366. 

[Buckley,  J. — Is  it  a  matter  of  course 
in  such  a  case  that  an  order  should  be 
made  against  the  property  restrained 
from  anticipation  ?  What  is  the  principle 
to  be  acted  upon  f] 

The  cases  do  not  lay  down  any  prin- 
ciple—  ffood'Barrs  v.  Cathoart  [l895].* 
The  question  in  the  cases  has  always  been. 
Does  the  Married  Women's  Property  Act, 
1893,  apply  !—C7ricH^<  v.  Crickitt  [l902].* 

[Buckley,  J. — If  the  order  is  a  matter 
of  course,  it  comes  to  this — that  by  a 
passion  for  litigation  a  married  woman 
may  fritter  away  the  property  which  it  was 
intended  should  be  preserved  for  her.] 

Where  the  Court  has  made  an  order 
for  payment  of  costs  by  her,  the  onus  is 
on  her  to  shew  why  she  should  not  be 
made  to  pay  them  out  of  her  property, 
though  restrained  from  anticipation. 
Besides  the  jurisdiction  of  the  Court 
under  the  Married  Women's  Property 
Act,  1893,  there  is  another  jurisdiction 
under  section  39  of  the  Conveyancing 
Act,  1881,  to  remove  the  restraint  on 
anticipation  with  her  consent  where  it  is 
for  her  benefit,  but  that  jurisdiction  is 
not  invoked  now.  Here  it  is  "just"  to 
enforce  the  order  for  payment  of  costs 

(1)  71  L.  T.  568.    Affirmed  in  C.A.,72  L.  T.  8. 

(2)  68  L.  J.  Ch.  57;  [1899]  1  Ch.  16. 

(3)  Married  Women's  Property  Act,  1893, 
8.  2:  "In  any  action  or  proceeding  now  or 
hereafter  instituted  by  a  woman  or  by  a  next 
friend  on  her  behalf,  the  Court  before  which 
each  action  or  proceeding  is  pending  shall  have 
jurisdiction  by  judgment  or  order  from  time  to 
time  to  order  payment  of  the  costs  of  the 
opposite  party  out  of  property  which  is  subject 
to  a  restraint  on  anticipation,  and  may  enforce 
such  payment  by  the  appointment  of  a  receiver 
and  the  sale  of  the  property  or  otherwise  as 
may  be  just." 

(4)  64  L.  J.  Q.B.  520;  [1895]  1  Q.B.  873. 
(6)  71  h.  J.  P.  66  J  [1902]  P.  177. 
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within  the  meaning  of  section  2  of  the 
Act  of  1893. 

Mrs.  Dreadf  in  person,  said  that  in 
October,  1904,  one  of  the  other  plaintiffs 
mentioned  to  her  that  he  was  bringing 
the  action,  and  she  shortly  afberwards 
learned  that  her  name  had  been  joined  as 
a  plaintiff,  but  she  at  once  wrote  to  the 
solicitor  and  said  that  she  was  no  party 
to  the  action,  and  disclaimed  all  responsi- 
bility in  the  matter. 

BucKLBT,  J. — On  December  9,  1904, 
there  came  on  for  trial  before  me  an 
action  in  which  one  of  the  plaintiffs  was 
Mrs.  Lucy  Dresel,  a  married  woman,  with 
the  result  that  an  order  was  made  dis- 
missing the  action  with  costs  to  be  paid 
by  the  plaintiffs,  including  Mrs.  Dresel,  to 
the  defendant  E.  F.  Pawley — as  to  Mrs. 
Dresel  out  of  her  separate  property — and 
the  defendant  was  to  be  at  liberty  to 
apply  as  to  enforcing  the  order  as  against 
Mrs.  Dresel  out  of  any  of  her  property 
which  was  subject  to  a  restraint  on  anti- 
cipation. The  costs  were  taxed  at 
125/.  11«.  6d,,  and  the  defendant  has  not 
been  able  to  obtain  payment.  An 
application  is  now  made  to  me  under 
section  2  of  the  Married  Women's  Pro- 
perty Act,  1893,  to  enforce  the  order 
agaiost  property  of  Mrs.  Dresel  which  she 
is  restrained  from  anticipating.  No  prin- 
ciple is  laid  down  in  the  reported  cases 
for  the  guidance  of  the  Court  as  to  how 
these  applications  ought  to  be  dealt  with. 
If  the  Court,  upon  proof  of  the  mere  fact 
that  a  married  woman  had  brought  an 
action  and  failed,  is  to  remove  the  restraint 
on  anticipation  so  as  to  give  to  the 
successful  party  payment  of  his  costs  as  a 
matter  of  right,  the  result  would  be  that 
any  married  woman  might  fritter  away 
her  property  restrained  from  anticipation 
by  becoming  a  professional  litigant.  It 
cannot,  I  think,  be  a  pure  matter  of 
course  that  the  Court  should  make  the 
order.  Nor  in  the  present  case  does  the 
order  of  December  9,  1904,  decide  the 
matter.  That  order  left  open  the  question 
which  is  now  before  me.  It  gave  the 
defendant  who  had  obtained  the  order  for 
payment  of  costs  out  of  the  separate 
property  liberty  to  come  to  the  Court 
and  apply  that  payment  should  be  enforced 


out  of  any  of  the  property  which  was 
subject  to  a  restraint.  I  do  not  find 
here,  upon  the  £9U2ts,  any  ground  either 
for  or  against  removing  the  restraint 
other  than  the  &jct  that  the  married 
woman  has  been  ordered  to  pay  costs. 
Prima  facie^  a  party  who  has  recovered 
judgment  and  obtained  an  order  for  pay- 
ment of  his  costs  is  entitled  to  enforce 
his  order,  and  to  have  the  benefit  of  any 
Act  of  Parliament  which  may  assist  him 
to  do  so.  The  onus  is,  I  think,  on  the 
married  woman  who  has  been  ordered  to 
pay  costs  to  shew  why  the  jurisdiction 
which  is  given  to  the  Court  by  section  2  of 
the  Married  Women's  Property  Act,  1893, 
should  not  be  exercised  so  as  to  enforce 
payment  by  freeing  her  property  which 
is  subject  to  a  restraint  on  anticipation. 
In  the  present  case  the  married  woman 
has  not  discharged  that  onus.  I  there- 
fore propose  to  make  an  order  as  asked 
under  section  2. 

I  ought,  perhaps,  to  add  that  Mrs. 
Dresel  has  appeared  in  person,  and  has 
made  an  affidavit  in  which  she  states  that 
on  or  about  October  5,  1904,  her  brother 
Hamilton  mentioned  to  her  that  he  was 
bringing  the  action,  and  about  two  months 
afterwards  it  came  to  her  knowledge  that 
her  name  had  been  joined  as  a  plaintiff,  and 
she  at  once  wrote  to  her  brother's  solicitor 
a  letter,  a  copy  of  which  was  produced,  in 
which  she  said  that  she  never  gave  per- 
mission for  being  made  a  plaintiff,  and 
only  had  consented  to  be  a  witness.  That 
letter  was  dated  December  7,  1904,  and 
the  action  was  tried  on  December  9.  For 
more  than  a  year  Mrs.  Dresel  had  been  a 
co-plaintiff.  I  cannot  attend  to  what  she 
now  says  in  dealing  with  the  order  for 
payment  of  costs.  Whether  or  not  she 
has  any  remedy  against  the  solicitor  is  a 
matter  I  have  nothing  to  do  with  on  the 
present  occasion. 

I  make  an  order  appointing  the 
applicant  receiver  to  the  amount  of 
1252^  lltf.  6d.  and  the  costs  of  the  motion. 
The  form  of  the  order  will  be  adapted 
from  form  6  in  Setan^  p.  887. 

Solicitors— Sandom,  Kersey  Sc  Knight,  for 
applicant. 
IRcported  hy  Arthur  Larorenee^  E9q,^ 
Barrister^at'lMm, 
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March  28.  J 


In  re. 


Company  —  Winding-up  —  Bankrupt 
Shareholder  —  Proof  hy  Compomy  for 
Amount  Unpaid  on  Shares — Dividend — 
Contribuioriee  —  Claim  of  Trustee  to 
Hold  the  Shares  as  Fully  Paid. 

A  contributory  of  a  company  in  liquida- 
tion  must  satisfy  his  liabilities  as  owner  of 
shares  not  fvUy  paid  before  he  can  share 
in  the  distribution  of  surplus  assets. 

Where  a  shareholder  is  bankrupt,  and 
the  company  before  unndin^-up  hcu  proved 
for  the  amount  unpaid  on  his  shares  amd 
received  a  dividend  of  less  than  20s.  in  the 
poundj  the  shares  cannot  be  treated  in  i?^e 
liquidation  as  fully  paid. 

Proof  is  not  equivalent  to  paymsnt.  It 
is  a  record  that  the  estate  remains  HahUj 
though  the  bankrupt  is  discharged. 

Principle  of  Grissell's  Case  (35  L.  J.  Ch. 
762  ;  L.  R.  1  Ch.  528)  applied. 

Originating  summons  by  the  trustee  of 
a  bankrupt  shareholder  in  the  company. 

The  bcmkrupt,  A.  S.  Bowe,  held,  to- 
gether with  some  fully  paid  shares  as  to 
which  no  question  arose,  1,800  1^  shares 
in  the  company,  on  which  10^.  per  share 
had  been  paid  up,  and  on  which  a  further 
call  of  Is.  per  share  was  made  in  De- 
cember, 1902.  On  January  19,  1903, 
a  receiving  order  was  made  against  him, 
and  on  January  22  he  was  adjudicated  a 
bankrupt,  the  applicant  being  appointed 
trustee. 

By  its  articles  of  association  it  was  pro- 
yided  that  the  company  should  have  a 
first  and  paramount  lien  on  all  its  shares 
not  fully  paid  up,  and  on  the  interest  and 
dividends  declared  or  payable  in  respect 
thereof,  for  all  moneys  due  (including 
calls  made  even  though  the  time  ap- 
pointed for  the  payment  might  not  have 
arrived)  to  the  company,  orliabDities  sub- 
sisting with  it  from  or  on  the  part  of  the 
registered  holderis,  and  might  enforce 
soch  Uen  by  sale  or  forfeiture  of  all  or  any 
of  the  shares  on  which  the  same  might 
attach. 

On  January  26,  1903,  the  company, 
without  valuing  the  security  thus  held 
by  it,  lodged  a  proof  against  the  bank- 


rupt's estate  for  900/.— being  90/.  in 
respect  of  the  call  of  Is.  and  810/.  for  the 
remaining  9s,  uncalled  on  each  of  his 
shares. 

The  trustee  accepted  the  proof  as  to  90/., 
but  rejected  it  as  to  the  810/.,  which, 
however,  he  afterwards  admitted,  under 
order  of  Wright,  J.,  at  an  abatement  of 
10  per  cent.  On  the  total  thus  admitted 
— namely,  819/.— a  dividend  of  Is.  6d.  in 
the  pound,  amounting  to  61/.  Ss.  6c/.,  was 
paid  on  January  29,  1904,  to  the  com- 
pany, which  in  the  meantime  had  made  a 
further  call  of  2s.  per  share. 

On  April  21,  1904,  an  extraordinary 
general  meeting  of  the  company  was  held, 
and  a  special  resolution  passed  for  wind- 
ing-up, which  was  confirmed  on  May  18, 
and  a  liquidator  appointed. 

In  Eowe,  In  re;  WestCoastOold  Fields, 
ex  parte  [1904],^  a  motion  to  amend  the 
company's  proof  by  valuing  the  security 
constituted  by  the  lien,  or  alternatively 
to  withdraw  the  proof  and  lodge  a  further 
proof  as  a  secured  creditor,  was  rejected 
by  Bigham,  J. 

The  company's  assets  were  sufficient, 
after  paying  all  liabilities,  to  admit  of  a 
return  of  at  least  2s.  per  share  to  the 
shareholders. 

The  liquidator  proceeded  to  settle  the 
list  of  contributories,  and,  in  the  notice 
sent  to  the  bankrupt's  trustee,  treated  the 
1,800  shares  as  paid  up  only  to  the  extent 
of  lOs.  each  with  the  addition  of  the 
dividend  of  61/.  8^.  6d. 

The  summons  asked  for  a  declaration 
that  the  said  shares  ought  for  the  purpose 
of  any  distribution  of  assets  to  be  treated 
as  fully  paid,  and  that  the  applicant 
ought  to  be  entered  on  the  list  of  con- 
tributories as  the  holder  on  that  footing. 

Cassely  for  the  bankrupt's  trustee. — In 
McMahon,  In  re;  Fuller  v.  McMahon 
[1899],^  where  it  was  held  that  a  company, 
even  where  it  is  a  going  concern,  can 
prove  against  the  insolvent  estate  of  a 
shareholder  for  the  estimated  value  of 
liability  to  future  calls,  the  right  so  to 
prove  was  resisted  on  the  very  ground 
that  to  do  so  would  make  the  shares  fully 
paid,  in  contravention  of  section  25  oi 

(1)  73  L.  J.  K.B.  862;  [19041  2  K.B.  489. 

(2)  69  L.  J.  Ch.  142 ;  [1900]  1  Ch.  173.^  , 
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the  Companies  Act,  1867.  The  jadgment 
of  Lord  Chelmsford  in  Stammers  v.  Elliott 
[l868j  ^  shews  that  a  deht  owing  to  a 
testator's  estate  by  a  bankrupt  residuary 
legatee  is  extinguished  when  the  executor 
proves  for  it.  In  other  cases  proof  has 
been  held  equivalent  to  payment  — 
Solomon,  Ex  parte;  Auhuaeon,  in  re 
[l82l],*  and  Hornby,  Ex  parte;  TarleUm, 
in  re  [l819].* 

There  was  no  necessity  for  the  company 
to  prove.  They  might  have  forfeited  the 
shares  and  proved  for  the  call.  They 
might  have  applied  to  the  trustee  under 
section  55,  sub-section  4  of  the  Bank- 
ruptcy Act,  1883,  and  forced  him  to  dis- 
ckum,  or  they  might  have  valued  their 
security  by  lien  and  proved  for  the 
balance.  The  principles  of  the  bankruptcy 
law  in  this  respect  are  stated  generally 
by  Jessel,  M.R.,  in  West  Riding  ikc,  Co,, 
Ex  parte;  Turner,  in  re  [iSdl],®  and 
WiUiama  on  Bankruptcy  (8th  ed.),  p.  395. 
Having  proved  for  the  whole  debt,  they 
cannot  make  use  of  it  for  the  purpose 
of  reducing  the  amount  coming  to  the 
common  fund  of  the  bankrupt's  estate. 

Astbwry,  K.C,  and  F.  M.  WaUere,  for 
the  liquidator  of  the  company. — The  only 
point  decided  in  McMahon,  In  re,^  was 
that  a  company  which  is  a  going  concern 
can  prove  for  future  calls.  Stamwnere  v. 
Elliott  ^  only  shews  that  after  proof  there 
is  no  right  of  retainer.  We  are  not  seek- 
ing to  use  an  extinguished  debt  for  the 
purpose  of  reducing  anything  due  to  the 
bankrupt's  estate.  The  case  is  like  one 
where  there  is  a  surety.  When  the  bank- 
rupt's estate  has  paid  all  it  can  up  to  lOs. 
in  the  pound,  the  creditor  comes  upon  the 
surety,  because,  though  the  bankrupt's 
estate  is  discharged,  the  creditor  has  not 
received  full  payment.  There  is  no  autho- 
rity for  the  statement  that  proof  is  pay- 
ment in  the  sense  that  the  creditor  has 
received  payment.  Payment  to  contribu- 
tories  in  the  company's  liquidation  is  really 
a  redistribution  of  their  contributions. 
A  contributory  must  discharge  his  liabili- 
ties before  he  can  claim  to  share  in  the 

(3)  37  L.  J.  Ch.  363,  357;  L.  R.  3  Ch.  195, 
199. 

(4)  1  Glyn  &  J.  26. 
(6)  Back.  861. 

(6)  19  Ch.  D.  106,  112. 


distribution — (herend,  Gumey  ds  Co.^  In 
re  ;  GrieeeWe  Case  [i866].^ 

Cased,  in  reply. — GrieeelTe  Case  ^  does 
not  apply,  because  the  contributory  there 
was  not  a  bankrupt.  For  all  purposes — 
for  example,  set-off,  retainer,  &c. — between 
the  bankrupt's  estate  and  the  creditor, 
the  latter  -must  be  treated  as  having  been 
paid  in  full.  This  creates  no  hardship  on 
the  company,  because  they  can  oblige  the 
trustee  to  disclaim  the  shares. 

Buckley,  J. — In  GrisseLCs  Case  ^  it  wag 
decided  many  years  ago  that,  where  a 
person  is  both  a  creditor  of  and  a  share- 
holder in  a  company,  his  shares  being 
partly  paid-up,  he  must  satisfy  all  his 
obligations  as  shareholder  and  contribu- 
tory by  paying  into  the  common  fund  all 
sums  due  from  him  in  respect  of  calls 
befcMre  he  can  say,  ^'  As  a  creditor  I  am 
entitled  to  take  something  out  of  the 
common  fund."  There  can  be  no  set-off; 
the  man  must  pay  in  before  he  can  be 
heard  to  say  he  can  take  out.  The  case 
with  which  I  have  to  deal  is  not  that 
of  a  creditor  who  also  holds  shares,  but 
simply  that  of  a  person  who  is  a  share- 
holder, and  a  shareholder  only,  and  all 
that  he  is  entitled  to  receive  from  the 
company  is  receivable  not  in  respect  of  a 
debt,  but  in  respect  of  a  distributive  share 
of  the  assets  of  the  company  in'  liquidation. 
I  am  asked  to  say  that  he  is  entitled  to 
receive  in  distribution  before  he  has  dis- 
charged himself  of  his  liability  in  con- 
tribution. The  case  is  much  stronger, 
as  it  seems  to  me,  against  the  applicant 
than  was  GineseWs  GaseJ 

It  is  said  that  these  are  his  rights 
because  he  is  a  bankrupt.  The  material 
dates  are  these :  He  was  adjudicated 
bankrupt  in  1903,  being  the  holder  of 
shares  on  which  10$.  had  been  paid. 
Is,  had  been  called,  and  9s,  was  uncalled. 
In  October,  1903,  proof  was  admitted  in 
the  bankruptcy  against  the  bankrupt's 
estate  for  the  sum  of  819^.,  being  90/.  for 
the  Is.  per  share  on  the  1,800  shares 
which  h€td  been  called,  and  729/.  for  the 
uncalled  liability,  less  a  discount  of  10  per 
cent.  Subsequently  (in  May,  1904)  the 
company  went  into  liquidation.     What 

(7)  35  L.  J.  Ch.  752 ;  L.  R.  1  Ch.  528. 
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was  the  position  of  things  at  that  time  f 
The  bankrupt's  estate  was  entitled  to  the 
shares ;  they  formed  part  of  the  estate  in 
the  bankruptcy,  and  they  belonged  to  the 
trustee  as  trustee.     The  bankrupt's  estate 
was  liable  for  a  sum  of  8 1 9^.,  and  the  trustee 
was  liable  for  that  as  trustee.     In  point 
of   &ct,  upon  the   proof   he    has    paid 
6U.  8^.  6(2.  for  a  dividend  on  the  amount 
of  the  proof,  so  that  on  these  1,800  shares 
there  has  been  paid  900/.  (namely,  lOa,  a 
share)  and  61/.  8^.  6(/.,  making  together 
961/.  89.  6(/.     The  trustee  says  that  he 
ought  to  receive  in  distribution  the  same 
amount  as  if  there  had  been  paid  1,800/.  on 
the  shares.     Is  that  right  or  is  it  wrong  ? 
In  my  opinion,  it  is  wrong.   The  argument 
is  that  proof  is  equivalent  to  payment. 
To  my  mind,   that  is  an  axiomatic  or 
epigrammatic  way  of  stating  something 
which,   in    the    circumstances,   is    quite 
untrue  for  the  material  purposes  of  this 
case.     Of  course,  proof  is  equivalent  to 
payment  in  this  sense,   that  the  debtor 
can    be    pressed    no   further    for    that 
amount ;  he  is  discharged,  but  his  estate 
is  not  discharged.    The  proof  is  the  record 
of  the  fact  that  his  estate  is  liable,  and 
that  from  his  estate  you  are  entitled  to 
receive,  rateably  with  the  other  creditors, 
dividends  until  the  whole  amount  has 
been  paid.     That  is  not  payment  at  all 
for  any  purpose  which  is  material  here. 
The  cardinal  fact  is  that    the   amount 
proved  for  is  not  paid.     What  will  be  the 
rights  of  the  company  in  the  future  )     In 
respect  of  this  proof,  if  there  are  further 
assets  of  the  bankrupt — ^and  only  if  there 
are  further  assets — there  will  be  a  right 
to  receive  back  part  of  these  moneys. 
Kow  what  is  the  right  decision  under 
these  circumstances  ?     Why  does  GrisaeWa 
Case  ^  not  apply  ?    I  do  not  want  to  use 
any  terms  that  are  misleading,  but  I  shall 
not  be  misunderstood  if  I  say  that  the 
trustee  is  the  owner  of  the  shares,  and 
the  trustee  is  the  person  who  is  liable 
to  pay  upon  these  shares.      It  is  said 
that  the  principle  of  GriswWs  Case  ^  does 
not  apply  to  such  a  state  of  things  as  this. 
It  seems  to  me  that  it  does  apply,  and  a 
fortiori,  when,  as   here,  the  trustee  is 
seeking  to  get  distribution  as  a  oontri- 
butoiy  when  he  has  not  complied  with 
his  liability  to  pay  as  a  contributory. 


Another  ground  on  which  counsel  for 
the  liquidator  puts  it,  and  which  I  think 
is  also  worthy  of  consideration,  is  this — 
that  what  you  do  in  distribution  of  surplus 
assets  is  in  substance  to  repay  that  which 
has  been  paid  ;  that  you  are  returning  to 
the  shareholders  that  which  they  have 
paid,  and  that,  where  one  man  has  paid 
more  than  another,  the  tirst  thing  you  do 
is  to  repay  the  man  who  has  paid  more 
until  you  bring  him  down  to  the  level  of 
the  man  who  has  paid  less.  Here  the 
shareholder  has  only  paid  961/.,  instead 
of  1,800/. ;  you  must  pay  the  other  con - 
tributories  until  you  have  brought  them 
down  to  the  same  level.  That  would 
seem  to  me  a  proper  mode  of  administra- 
tion under  these  circumstances.  The 
other  view  of  it  resolves  itself  into  this — 
that  the  trustee  would  be  entitled  to  take, 
by  way  of  distribution,  moneys  now, 
which,  of  course,  would  be  part  of  the 
bankrupt's  estate,  and  then  in  respect  of 
this  proof  the  company  would  be  entitled 
to  rank  against  that  sum  with  other  credi- 
tors, and  would  thus  get  back  some  part 
of  that  which  it  had  just  paid  into  the 
estate.  That  is  exactly  what  in  GrisaelTa 
Case  ^  was  held  not  to  be  the  right  mode 
of  administration.  The  right  view  is  that 
the  person  liable  as  contributory  must 
discharge  himself  in  that  character  before 
he  can  set  up  that,  as  a  creditor,  he  is 
entitled  to  receive  anything,  and  a 
fortiori,  as  it  seems  to  me,  before  he  can 
set  up  that,  as  a  contributory,  he  is  en- 
titled to  distribution.  I  therefore  think 
that  this  summons  fails,  and  I  dismiss  it, 
with  costs. 


Solicitors— Morley,  Shirreff  &  Go.,  for  trustee ; 
DoUman  &  Pritcbard,  for  liquidator. 


[Reported  by  R,  Hill,  Eiq.^ 
Barruter-at'Law, 
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1905.        y  Taylor  v.  Allhusen. 
March  1,2.   ) 

Appointment — Limited  Povoer  —  SetUe- 
ment  —  CanatrucHon  —  Donee  of  Power 
Appointing  to  Herself. 

Under  the  terme  of  a  settlement,  and  in 
a  particular  event,  a  lady  had  a  povoer  to 
appoint  the  settled  trust  funds  hy  deed  or 
toill  in  favour  of  a  grandchild  or  grand- 
children of  her  paternal  grandfather,  and 
in  default  of  any  such  appointment  the 
trust  funds  were  to  he  held  in  trust  for  all 
such  grandcfiildren  equally.  The  lady  uxis 
thus  an  object  of  the  povoer  and  also  en- 
titled to  a  share  in  default  of  appointment : 
— Held,  thcU,  upon  the  true  construction  of 
the  power,  the  lady  might  appoint  to  herself 
as  one  of  the  grandchildren. 

In   May,   1890,  the    plaintiff,    Isabel 
Taylor,  then  Isabel  Allhusen,  was  entitled 
to  stocks  and  secarities  of  the  value  of 
3,500/.  standing  in  the  name  of  her  unde, 
the  defendant  Wilton  Allhusen,  as  trustee 
for  her.     At  that  time  she  was  cont<em- 
plating  a  marriage  with  her  cousin,  Percy 
Charles  Hall.      On   May  31,   1890,   the 
plaintiff  executed  a  settlement,  which  was 
not  expressed  to  be  made  in  consideration 
of  the    intended   marriage,   but  was  in 
effect  a  voluntaiy  settlement  made  by  the 
plaintiff,  of  the  sum  of  3,600/.,  and  the 
defendant  was  the  only  other  party  and 
the  sole  trustee  thereof.    The  settlement 
provided  that  the  income  of  the  trust  fund 
should  be  paid  to  the  plaintiff  for  her  life, 
and  after  her  death,  in  case  she  should  by 
cleed  or  will  so  appoint,  to  any  husband 
who  might  survive  her,  for  his  life,  and 
subject  thereto  the  trust  funds  and  the 
income  thereof  were  to  be  held  in  trust 
for  the  children  of  the  plaintiff  as  she 
should  by  deed  or  will  appoint,  and  in 
default  of  appointment  for  all  the  childi*en 
of  the  plaintiff  who  being  a  son  or  sons 
should     attain     twenty-one,     or     being 
daughters    should    attain    that    age    or 
marry ;  and  if  there  should  be  no  child 
of  the  plaintiff  who  should  attain  that  age 
or  marry,  then  the  trust  funds  and  the 
income  thereof  were  to  be  held  *'  in  trust 
for  such  persons  and  purposes  and  in  such 
maimer  as  the  said  Isabel  Allhusen  shall 


by  deed  or  will  appoint,  so  only  that  every 
such  appointment  be  made  to  or  in 
favour  of  a  grandchild  or  grandchildren 
of  the  late  Christian  Allhusen,  the 
paternal  grandfather  of  the  said  Isabel 
Allhusen,  who  shall  have  attained  or  shall 
attain  the  age  of  twenty-one  years,  or 
being  female,  shall  have  been  or  be  pre- 
viously married,  and  in  default  of,  and 
subject  to  any  such  appointment,  upon 
trust  for  all  such  grandchildren  of  the 
said  Christian  Allhusen  equally,  share  and 
share  alike." 

The  plaintiff  was  married  to  Percy 
Charles  Hall  in  the  year  1890.  He  was 
one  of  the  grandchildren  of  Christian 
Allhusen,  and  died  in  1896.  There  was 
no  issue  of  this  marriage.  In  1903  the 
plaintiff  married  her  present  husband. 
Major  Francis  Pitt  Stewart  Taylor,  and 
there  was  one  child  of  the  marriage — 
namely,  the  infant  defendant,  Reginald 
Pitt  Stewart  Taylor,  who  was  bom  in 
July,  1904. 

By  her  statement  of  claim  the  plaintiff 
alleged  that  she  executed  the  settlement 
in  ignorance  of  the  unusual  nature  of 
the  limitations  therein  contained,  and 
without  understanding  the  purport 
thereof,  and  she  claimed — first,  cancella- 
tion of  the  settlement ;  or  secondly,  recti- 
fication in  manner  therein  stated;  or 
thirdly,  alternatively  that  the  construc- 
tion of  the  settlement  might  be  declared, 
and  the  trusts  thereof  executed,  and  that 
a  new  trustee  or  new  trustees  might  be 
appointed. 

At  the  trial  the  questions  of  cancella- 
tion and  rectification  were  not  pressed, 
and  the  only  question  argued  was,  upon  the 
construction  of  the  settlement,  whether, 
assuming  it  could  stand,  the  plaintiff 
could  appoint  the  fund  to  herself  under 
the  power.  A  Mr.  Cotton  Cooke  was 
willing  to  act  as  trustee  of  the  settle- 
ment jointly  with  the  defendant  Wilton 
Allhusen. 

Lawrence,  E.C.,  and  P.  F.  Wheeler, 
for  the  plaintiff. — ^The  plaintiff,  being 
herself  one  of  the  grandchildren  of 
Christian  Allhusen,  and  so  an  object  of 
the  power,  can  appoint  to  herself.  She 
would  undoubtedly  take  a  share  under 
the  gift  over  in  defiiiult  of  appointment, 
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and  it  is  difficult  to  see  why  she  should  be 
excluded  from  taking  under  the  appoint- 
ment. If  the  clause  in  question  had 
ended  at  the  word  ^'  appoint/'  she  could 
clearly  have  appointed  to  herself,  as  it 
would  be  the  ordinary  general  power  of 
appointment,  and  she  is  not  excluded  by 
the  words  which  follow.  There  is  no  case 
precisely  in  point,  but  in  Fartoell  on 
Fawer$  (2nd  ed.)  there  is  a  statement  on 
page  492  that  an  appointment  may  be 
made  to  himself  by  the  donee  of  a  power, 
if  an  exclusive  appointment  is  authorised, 
and  this  statement  is  made  in  connection 
with  the  case  of  Sindairs'a  Estate,  In  re 
[1867],^  which  is  there  mentioned  by 
Farwell,  J.  The  plaintiff  can  therefore 
make  an  appointment  under  the  power  to 
herself. 

SUtoart  Smith,  K.C.,  and  Dighton 
PoUoek,  for  the  trustee  of  the  settlement. 
— The  case  of  SindaMa  Estate,  In  re,^  is 
not  in  point  here  :  it  was  a  construction  of 
a  particular  will  quite  different  from  the 
present.  There  is  no  authority  for  the 
proposition  contended  for.  The  only  other 
passage  bearing  at  all  upon  it  is  that  in 
Svgden  an  Powers,  c.  xi.  s.  6,  pi.  45,  but 
that  does  not  much  help  the  plaintiff. 

Waee,  for  the  infant  defendant,  R.  P.  S. 
Taylor. — The  object  here  was  to  intro- 
duce an  alteration  in  the  general  power  of 
appointment,  and  to  limit  it.  It  cannot, 
however,  be  said  that  the  objects  of  the 
power  are  different  from  those  who  are  to 
take  in  default  of  appointment. 

Kekewich,  J. — This  point  seems  to  me 
to  be  one  of  some  importance,  apart  from 
its  novelty ;  and  having  considered  it  since 
the  Oourt  rose  yesteroay,  I  have  come  to 
the  conclusion  that  the  plaintiff's  conten- 
tion ought  to  be  upheld.  The  question 
is  whether,  assuming  the  settlement  to 
stand,  this  lady,  the  plaintiff,  can  appoint 
to  herself;  and  that  depends  entirely  upon 
the  construction  of  the  particular  instru- 
ment. There  seems  to  be  no  authority 
directly  bearing  upon  the  point,  and  the 
books  which  have  been  cited,  although 
useful,  do  not  give  one  a  conclusive  guide. 
Mr.  Justice  Farwell,  at  p.  492  of  Farwell 
on  Powers,  says,  ^'If  the  intention  is 
clearly  expressed,  there  is  no  reason  why 
(1)  2  Ir.  L.  B.  Sq.  46. 


the  donee  should  not  appoint  the  whole 
to  himself^  if  the  power  authorized  an 
exclusive  appointment."  That  is  a  dear 
summing-up  of  the  law,  and  no  doubt  a 
correct  summing-up,  although  it  comes 
in  a  comment  on  the  case  of  Sindaire's 
Estate,  In  re,^  which  turned  entirely  upon 
the  construction  of  the  particular  instru- 
ment there  before  the  Court,  and  is  not, 
I  think,  valuable  for  the  present  purpose. 
The  only  other  authority  which  was  cited 
was  Sugden  on  Powers,  ch.  xi.  s.  6, 
pi.  45.  There  again  Lord  St.  Leonards 
does  not  touch  this  particular  point,  and 
he  does  not  lay  down  any  general  rule ; 
but  what  he  does  say  is  certainly  not 
inimical  to  the  conclusion  contended  for 
by  the  plaintiff  here. 

Now  this  is  a  settlement  which  was  not 
a  marriage  settlement,  but  a  ^ttlement 
on  the  lady  for  life  and  then  on  any 
husband  who  might  survive  her,  for  life, 
and  then  to  the  children  in  the  ordinary 
way,  with  a  power  of  appointment,  and 
a  gifb  over  in  de&ult  of  appointment, 
among  the  children.  No  question  arises 
about  that  now.  The  only  question 
arises  under  the  clause  by  which,  in 
default  of  children  taking  a  vested  in- 
terest, the  property  is  Umited  as  she 
should  appoint  by  deed  or  will,  the  class 
being  narrowed  by  the  description  that 
they  are  to  be  the  grandchildren  of  the 
late  Christian  Allhusen,  of  whom  she  was 
one,  and  it  so  happens  that  her  first 
husband  was  also  one  of  those  grand- 
children ;  and  in  de&ult  of  the  exercise  of 
that  power  of  appointment  there  is  a  trust 
for  flJl  "  such  grandchildren  of  the  said 
Christian  Allhusen,  equally,  share  and 
share  alike."  I  think  it  could  not  be 
argued  that  if  the  lady  does  not  exercise 
the  power  of  appointment — supposing 
that  it  comes  into  force — she  would  not 
herself  be  able  to  take  a  share  under  that 
gift  in  default  of  appointment.  Nor  has 
it  been  ai^ued.  In  the  case  of  Lees  v. 
Massey  [l86l]  ^  the  point  upon  which  the 
case  was  reported  is  from  what  time  and 
at  what  date  the  next-of-kin  were  to  be 
ascertained,  but  there  was  a  very  able 
argument  on  the  question  whether  the 
lady  herself  in  that  case  could  take  as  one 
of  the  next-of-kin.  There  was  a  gift  by 
(2)  8  De  a.  F.  &  J.  113. 
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will  of  all  the  testator's  real  estate  to  a 
daughter  in  fee-simple,  subject  to  inter- 
vening limitations,  and  the  will  contained 
a  proviso  that  if  the  daughter  should  die 
without  lawful  issue,  the  testator's  wife 
surviving,  then  he  bequeathed  his  said 
estate  to  his  wife  for  life,  and  after  her 
decease  to  his  relations,  share  and  share 
alike.  The  word  *'  relations  "  is,  of  course, 
equivalent  to  next-of  kin.  Now,  it  turned 
out  that  when  the  estate  came  to  be  dis- 
posed of  under  that  ultimate  gift  it  went 
to  the  daughter,  and  the  daughter  only,  as 
the  testator's  next-of-kin,  and  the  argu- 
ment was  that  it  was  really  inconsistent 
with  the  whole  gift  that  she  should  take 
under  the  gift  to  the  testator's  "rela- 
tions " ;  that  it  could  not  be  that  the 
daughter  was  to  take  that  which  was 
only  to  go  to  the  next-of-kin  in  the 
event  of  her  not  being  able  to  take — 
that  is  to  say,  the  preceding  limitations 
failing.  However,  that  view  found  no 
favour  with  the  Master  of  the  Rolls  or 
the  Court  of  Appeal,  and  the  decision, 
although  i  it  turned  upon  an  entirely 
different  point,  resulted  in  giving]  the 
daughter,  who  was  said  to  be  excluded, 
the  whole  of  the  estate.  Therefore  I 
think  I  may  fairly  say  that  there  is 
nothing  inconsistent  and  contrary  to  the 
ordinary  rules  of  construction  in  holding 
in  the  present  case  that  this  lady  would 
herself  take  a  share  in  default  of  appoint- 
ment ;  and  I  think  that  is  extremely 
valuable  for  the  purposes  of  the  construc- 
tion of  this  settlement.  The  trust  is  "  for 
such  persons  and  purposes  and  in  such 
manner  as  the  said  Elizabeth  Allhusen 
shall  by  deed  or  will  appoint,  so  only  that 
every  such  appointment  be  made  to  or  in 
favour  of  a  grandchild  or  grandchildren  of 
the  late  Christian  Allhusen  " ;  and  then 
there  is  a  gift  over,  in  default  of  and 
subject  to  any  such  appointment,  upon 
trust  for  those  very  grandchildren,  of 
whom  she  was  one.  And  if,  remembering 
what  I  have  just  said,  there  is  a  gift  really 
in  default  of  appointment  to  her  as  regards 
part  of  the  property,  that  seems  to  me  to 
be  an  extremely  strong  argument  in  sup- 
port of  the  view  that  she  was  not  to 
be  excluded  from  the  general  power  of 
appointment  which  preceded.  As  she 
was  to  take  in  de&ult  of  appointment,  it  is 


difficult  to  say  that  she  ought  to  be 
excluded  from  taking  under  the  appoint- 
ment. 

But  that  is  not  the  only  point,  although 
I  think  that  is  important.  I  was  very 
much  struck  by  the  argument  of  plain- 
tiff's counsel  that  if  the  clause  in  the 
settlement  had  stopped  at  the  word 
"  appoint " — ^that  is  to  say,  if  it  had  read 
simply  "in  trust  for  such  persons  and 
purposes  and  in  such  manner  as  the  plain- 
tiff shall  by  deed  or  will  appoint" — she 
might  certainly  have  appointed  to  her- 
self; and  not  only  so,  but  it  is  the  common 
form  of  general  power  of  appointment. 
Why  should  you  cut  that  down  ?  It  would 
be  cut  down,  of  course,  if  the  language 
so  provided,  but  to  cut  it  down  so  as  to 
exclude  the  lady  herself  from  the  general 
power  of  appointment,  when  there  are  no 
clear  words  to  do  it,  and  when  that  general 
power  would  certainly  have  enabled  her 
to  make  the  appointment  in  her  favour, 
seems  to  me  to  be  a  straining  of  language 
which  would  be  entirely  wrong. 

Therefore  I  hold  that,  upon  the  true 
construction  of  the  instrument,  the  lady 
is  entitled  to  appoint  by  deed  or  will  to 
any  of  the  grandchildren  of  Christian 
Allhusen,  including  herself.  There  will 
therefore  be  a  declaration  to  that  effect, 
and,  the  defendant  being  willing  to  con- 
tinue a  trustee,  Mr.  Cotton  Cooke  will 
be  appointed  a  trustee  of  the  settlement 
jointly  with  the  defendant,  and  there 
will  be  consequential  directions  as  to  the 
transfer  of  the  trust  fund  to  the  two 
trustees. 


Solicitors— Badhazn  &  Comins ; 
Johnsons,  Long  k  Co. 


IRaported  hy  G.  Maoan,^  . 
Barrister-at-Law, 
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LoBD  Alyerstone,  C.J. 
Vaughan  Williams,  L.  J. 
Stirling,  L.  J. 
1905. 
March  21,  22. 


Bavens- 

WORTH 

(Earl),  In 
re;  Bavens- 

WORTH  V, 
TiKDALE. 


WiU —  Conaiructvm — Legacy — Servants 
— "  One  year's  toageaJ* 

A  testator  bequeathed  one  yeaa^s  wages 
to  aXL  servants  who  should  be  in  his  em- 
ployment at  his  death,  and  should  have 
been  in  his  employment  for  Jive  years  pre- 
vioudt/  thereto : — Held,  that  servants  hired 
at  a  weekly  wage  paid  monthly  or  fort- 
nightly were  not  included  in  the  bequest. 

Blackwell  v.  Pennant  (22  L.  J.  Ch. 
155;  9  Hare,  bb\)foUowed. 

Decision  of  Joyce,  J.  (73  L.  J.  Oh. 
847),  affirmed. 

Appeal  from  decision  of  Joyce,  J. 

By  a  codicil  dated  December  13,  1902, 
to  his  will  dated  February  27,  1894, 
Henry  George,  second  Earl  of  Ravens- 
worth,  who  died  on  July  22,  1903,  be- 
queathed to  his  wife  all  balances  standing 
to  his  credit  at  his  bank,  subject  to  the 
payment  by  her  "to  all  servants  who 
shall  be  in  my  employment  at  my  death 
and  shall  have  been  in  my  employment 
for  five  years  previously  thereto  of  one 
year's  wages  and  of  all  death  duties 
thereon  in  addition  to  any  wages  which 
may  be  accruing  or  owing  to  any  of  them 
and  unpaid  by  me  at  my  death." 

The  executors  took  out  a  summons  for 
the  determination  of  the  question,  so  far 
as  material  for  the  present  report,  whether 
woodmen,  keepers,  masons,  and  hinds 
hired  at  a  weekly  wage  of  from  20^.  to 
32#.,  paid  monthly  or  fortnightly,  with 
corresponding  conditions  as  to  notice  to 
determine  the  employment,  were  entitled 
to  the  benefits  of  the  above  clause. 

Joyce,  J.,  held  that  they  were  not  en- 
titled to  share  in  the  benefits. 

The  defendants  appealed. 

Toungery  K,C.j  and  (r.  Henderson,  for 

the  appellants. — ^The  Judge  felt  himself  to 

he  bound  by  certain  authorities,  but  they 

are  open  to  review  in  this  Court — Booth 

Vou  74.— Chanc. 


V.  Dean  [1833],^  Ogle  v.  Morgan  [i852],* 
Elackv)eU  v.  Pennant  [1852],^ BxABreslin  v. 
WaJdrm  [1865].*  Thrupp  v.  CoUeU  [l858]  * 
shews  that  a  gift  of  this  kind  is  not  con- 
fined to  servants  living  in  the  house. 

[They  also  referred  to  2  Key  and 
Elphinston^s  Precedents  in  Conveyancing 
(8th  ed.),  p.  728.] 

Hughes,  K.C,  and  Borthwick,  for  the 
executors,  were  not  called  upon. 

Lord  Alveestonb,  C.J. — When  I  have 
the  honour  of  being  invited  to  preside  in 
this  Court,  and  am  called  upon  to  decide 
cases  upon  the  construction  of  wills,  I 
frequently  find  that  I  am  prevented  by 
some  rule  of  construction  from  giving 
effect  to  that  which  appears  to  me  to  be  the 
intention  of  the  testator.  But  in  this 
case  I  am  not  at  all  sure  that  I  should  not 
have  come  to  the  conclusion  apart  from 
the  authorities  that  the  contention  of  the 
appellants  was  right.  I  think  that  there 
is  a  distinction  in  substance  between 
yearly  and  monthly  or  weekly  wages  in 
gifts  of  this  description,  and  the  learned 
Judge  who  decided  this  case  certainly 
thought  that  there  were  clear  authorities 
against  the  view  of  the  appellants,  and 
that  he  was  bound  by  them.  We  are 
invited  to  overrule  the  decision  of  Sir 
George  Turner  in  Blackwell  v.  Pennant,^ 
which  is  supported  by  the  decision  of  the 
Irish  Lord  Chancellor  in  Breslin  v. 
Waldron.^  I  have  given  the  best  atten- 
tion that  I  can  to  the  argument  of 
counsel  for  the  appellants,  but  I  cannot 
see  anything  in  the  reasoning  of  Sir 
George  Turner  which  entitles  us  to  say 
that  he  came  to  a  wrong  conclusion.  He 
says:  ''Where  a  testator  gives  a  year's 
wages,  he  must,  I  think,  be  understood 
to  mean,  that  he  gives  to  those  whom  he 
has  hired  at  yearly  wages.  The  nature 
of  the  gift  explains  the  persons  for  whom 
it  was  intended.  To  impute  to  the 
testator  that  he  intended,  by  a  year's 
wages,  the  aggregate  of  the  wages  of 
fifty-two  weeks,  would,  I  think,  be  a  most 

(1)  2  L.  J.  Ch.  162 ;  1  Myl.  k  K.  660. 

(2)  1  De  O.  M.  k,  G.  360. 

(3)  22  L.  J.  Ch.  166 ;  9  Hare,  551. 

(4)  4  Ir.  R.  Ch.  333. 
{5)  26  Beav.  147. 
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iinreasonable  and  strained  construction  of 
the  words  which  he  has  used." 

Counsel  for  the  appellants  asked  us  to 
say  that  the  words  '*ohe  year's  wages" 
meant  the  aggregate  amount  of  the  wages 
during  the  fifty-two  weeks  of  the  year, 
but  I  am  not  sure  that  that  is  right.  At 
any  rate,  I  think  it  is  impossible  to  say 
that  Blackwdl  v.  Pennant  ^  is  not  a  direct 
authority  against  the  appellants,  and  cer- 
tainly the  Irish  Lord  Chancellor  did  not 
dissent  from  it  in  Breslin  v.  Waldron.* 

It  was  further  contended  that  Sir  George 
Turner's  decision  would  have  been  different 
if  the  words  which  occurred  in  the  Irish  case, 
''the  amount  of  one  year's  standing  wages," 
had  been  used  in  the  case  before  him,  and 
that  the  intention  was  the  same  whether 
the  words  were  a  year's  wages  or  the 
amount  of  a  year's  wages.  I  agree  that 
it  is  perhaps  desirable  that  all  these 
authorities  should  be  considered  by  the 
ultimate  tribunal;  but,  be  this  as  it 
may,  it  would  be  a  strong  thing  for  us 
to  overrule  a  decision  which  has  been 
accepted  as  settled  law  for  over  fifty  years. 
In  my  opinion  the  reasoning  of  the  Vice- 
Chancellor  is  to  a  certain  extent  sup- 
ported by  the  earlier  cases  of  Booth  v. 
Dean  *  and  Ogle  v.  Morgan?  although,  no 
doubt,  those  cases  might  be  more  easily 
distinguished  than  BkLckweU  v.  Pennant,^ 
but  the  view  taken  by  Sir  George  Turner  in 
his  judgment  was  enunciated  for  the  first 
time  in  1852 ;  but,  whatever  may  be  the 
opinion  of  the  House  of  Lords,  I  think 
we  must  say  that  the  authorities  by  which 
Mr.  Justice  Joyce  felt  himself  to  be  bound 
in  this  case  ought  not  to  be  overruled,  at 
any  rate  in  this  Court.  The  appeal  must 
be  dismissed. 

Vaughan  Williams,  L.J. — I  agree. 
Yice-Chancellor  Turner  in  his  judgment 
in  Blackvodl  v.  Pennant  ^  says :  "  To 
impute  to  the  testator  that  he  intended, 
by  a  year's  wages,  the  aggregate  of  the 
wages  of  fifty- two  weeks,  would,  I  think, 
be  a  most  unreasonable  and  strained  con- 
struction of  the  words  which  he  has  used." 
I  entirely  agree  with  that  passage.  It 
seems  to  me  that  it  governs  this  case ;  and 
I  wish  to  say,  speaking  for  myself,  that  if 
there  had  been  no  such  decision  as  that 
of  Vice-Chancellor  Turner  in  Blackiaell 


V.  PennanJt?  I  think  that  I  should 
myself  have  arrived  at  the  same  con- 
clusion, and  I  only  hope  that  I  should 
have  been  able  to  express  it  in  such  terse 
and  clear  language  as  he  did. 

Stirling,  L.  J. — I  agree.  I  think  that 
we  cannot  reverse  the  decision  of  Mr. 
Justice  Joyce  in  this  case  without  at  the 
same  time  overruling  the  decision  of  Vice- 
Chancellor  Turner  in  BlacktoeU  v. 
Pennant  ^ ;  and,  having  regard  to  the  high 
authority  of  that  learned  Judge,  and  the 
long  period  during  which  the  decision 
has  stood  unimpeached,  I  think  that  we 
ought  not  to  overrule  it.  Still,  speaking 
for  myself,  I  must  say,  with  great  respect, 
that,  if  the  case  had  been  free  from 
decision,  I  am  not  satisfied  that  I  should 
have  decided  it  in  the  same  way. 

Appeal  dismissed. 

Solicitors  —  PennlDgtoii  ic  Son,  agents  for 
Clayton  &  Gibson,  Newcastle-upon-Tyne, 
for  all  parties. 

IRtported  hy  A,  J,  Hall,  Egq,, 
Barrister -at' Law, 


[IN  THB   COQRT  OP  APPEAL.] 
Vaughan  Williams,  L.J.'i  ««,*,»   r^  -  . 

March  10,  30.  )     «•  H^'^- 

Charity — Conditional  Gift — Perpetuity, 

An  immediate  gift  to  charity  is  valid, 
although  the  particular  application  of  the 
fund  directed  by  the  wiU  may  not  of 
necessity  take  effect  within  any  assignable 
limit  of  time,  or  may  never  take  effect  at 
cUl  except  on  the  occurrence  of  events  in 
their  essence  contingent  and^  uncertain ; 
whUcy  on  the  other  hand,  a  gift  in  trust 
for  charity  which  ie  conditional  upon  a 
future  arid  uncertain  event  is  subject  to 
the  sams  rules  as  any  other  estate  depending 
on  its  coming  into  existence  upon  a  con- 
dition precedent. 

Where,  subject  to  a  prior  life  interest,  a 
testator's  residuary  real  and  perional 
estate  is  by  the  will  devoted  to  charity  as 
from  the  testator's  death,  a  direction  to 
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postpone  the  payment  of  the  charitable  gift 
until  the  formation  of  a  reserve  fund, 
directed  wUhotU  any  Umit  of  time  to  he 
aocumtdated  out  of  income  as  an  incre- 
ment to  the  charUaMe  fund,  is  not  a  con- 
dition precedent  to  the  charitable  gift 
coming  into  effect  so  as  to  render  the  gift 
void  as  a  perpetuity, 

Martin  v.  Maugham  (13  L.  J.  Ch.  392 ; 
14  Sim.  230)  and  ChamberlajDe  v. 
Brockett  (42  L.  J.  Ch.  368  ;  L.  R.  8  Ch. 
^06)foUoioed  and  applied. 

Appeal  by  the  AttorDey-General  against 
*  decision  of  Buckley,  J.,  which  by  con- 
sent was  heard  by  two  Judges  of  the 
^urt  of  Appeal.     The  following  state- 
^ot&t  of  the  facts  is  taken  from  the  judg- 
***®gt  of  the  Appeal  Court. 
j^.jU>bert  Swain,  by  will  dated  May  17, 
.  ^,  appointed  Hubert  Monckton,  the 
^^^ItM^tiff  in  the  action,  to  be  sole  trustee 
iff^         executor,   and    proceeded    to    give 
»    small    pecuniary    legacies    and    a 
.:£c  legacy  and  two  annuities  of  20L 
»    and    he    directed   these  annuities 
^     V^^  the  first  charge  on  his  property. 
51^    ^hen  devised  and  bequeathed  all  the 
^^^^»     residue,  and  remainder  of  his  real 
**^^      personal  estate  upon  the  following 
^^jj^^s :  First,  to  place  on  deposit  in  the 
^l^^xdstone  Branch   of  the  London  and 
^^>itity  Bank  the  balance  (if  any,  after 
V^^ment  of  his  debts,  funeral  and  testa- 
'tn^ntary  expenses)  of  any  money  stand- 
log  to  his  credit  at  the  Hackney  Branch 
of  the  same  bank    ''to  form  a  reserve 
fund  for  the  purposes  hereinafter  men- 
tioned   and    also  to  pay  into  the  said 
j^serve    fund    any    interest    allowed   by 
^he     Bank    on    such    deposit    account." 
0ecoiidly,  to  pay  to  his  niece  Elizabeth 
price  the  balance  of  the  income  arising 
fxova  his  real  and  personal  estate  (after 
payment  of  outgoings  and  expenses)  for 
and    during  her  life;    "And  after  the 
decease  of  the  said  Elizabeth  Price  upon 
trust  to  pay  the  balance  of  the  income 
ariBing  from  my  said  real  and  personal 
est&te  (after  payment  into  the  said  reserve 
fund  every  quarter  of  a  year  ten  per  cent. 
from  the  gross  income  arising  from  the 
reeidue  of  my  real  and  personal  estate 
and  also  all  outgoings  and  expenses  which 
joay  be  payable  or  which  my  trustees  may 


think  fit  to  deduct  or  pay  thereout)  by 
equal  payments  to  the  three  following 
annuitants,"  who  were  to  be  inhabitants 
of  Maidstone  possessing  special  qualifica- 
tions defined  by  the  testator.  The  will 
then  proceeded  as  follows :  "  I  further 
direct  that  the  said  annuities  shall  not 
become  payable  until  the  said  reserve 
fund  shall  amount  to  400Z.  I  further 
direct  that  the  said  reserve  fund  may  if 
the  said  trustee  thicks  fit  be  invested  in 
any  British  Government  Stock  permitted 
to  trustees  and  shall  only  be  used  in  case 
of  dire  need  such  as  loss  of  rent,  depre- 
ciation of  property,  payment  of  duties  or 
any  other  special  circumstances,  but  if 
any  portion  of  the  said  fund  be  expended 
such  fund  shall  be  raised  again  to  the  said 
sum  of  400/.,  it  being  my  wish  and  inten- 
tion that  such  fund  shall  always  stand  at 
400Z.  I  further  direct  that  if  the  said 
reserve  fund  (less  any  payment  or  deduc- 
tions my  said  trustee  may  make  thereout) 
shall  after  the  hereinbefore  mentioned 
anouities  are  payable  exceed  the  amount 
of  400/.,  then  I  empower  my  said  trustee 
at  his  sole  discretion  to  use  the  overplus 
either  to  increase  the  amounts  of  the 
three  aforesaid  annuities  or  create  another 
annuity.'' 

The  testator  died  on  May  27,  1900,  and 
his  niece,  the  tenant  for  life,  died  on 
March  17,  1904.  The  only  available 
residuary  estate  of  the  testator  consisted 
of  real  estate  yielding  a  small  rental, 
which  had  up  to  the  present  time  been 
exhausted  by  the  payments  to  the  two 
annuitants  of  20/.  each,  and  to  the  tenant 
for  life,  and  no  reserve  fund  had  yet  been 
formed. 

The  questions  raised  on  an  origina- 
ting summons  by  the  trustee  against  the 
two  annuitants  of  20/.  each  and  the 
Attorney- General  were — first,  whether 
the  charitable  gifts  of  the  annuities  failed 
by  reason  of  the  testator's  direction  that 
the  annuities  should  not  come  into  opera- 
tion until  after  the  reserve  fund  amounted 
to  400/.,  which  might  be  at  a  date  beyond 
the  limits  prescribed  by  the  rule  against 
perpetuities ;  and  secondly,  whether  the 
testator  had  effectually  devoted  the 
reserve  fund  to  charitable  purposes. 

The  heir-at-law  had  not  been  found,  and 
was  represented  by  the  trustee  of  the  will. 
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Buckley,  J.,  decided  that  the  gift  in 
favour  of  the  charitable  annuitants  men- 
tioned in  the  will  was  not  to  take  effect 
until  the  reserve  fund  reached  the  sum  of 
4001.,  an  event  which  might  not  happen 
within  the  limits  allowed  by  law,  and 
that  the  gift  therefore  was  void  for  per- 
petuity and  wholly  &iled. 

The  Attorney-General  appealed. 

E.  J,  Parker,  for  the  Attorney-General. 
— On  the  true  construction  of  the  will, 
subject  to  the  prior  life  estate,  there  is  a 
complete  trust  in  fiivour  of  the  charitable 
annuitants.  The  reserve  fund  was  only 
created  for  the  benefit  of  the  charity ;  and 
the  immediate  enjoyment  is  postponed, 
not  to  defeat,  but  to  give  effect  to  the 
charity.  The  case  therefore  falls  within 
the  first  proposition  stated  by  Earl 
Selborne  in  Chamherlayne  v.  Brockett 
[l872]  ^ ;  and  see  Martin  v.  Jfaugham 
[1844].^  The  principle  of  Saunders  v. 
vautier  [l84l]^  applies' — Wharton  v. 
Maaterman  [l895]^;  and  the  Court,  if 
necessary,  will  direct  a  cy-pr^  scheme  to 
give  effect  to  the  entire  disposition. 

Buckmaaier^  K.C.,  and  Gatey,  for  the  re- 
spondents.— There  is  no  dispute  as  to  the 
principles  which  must  govern  the  decision 
of  the  Court,  but  only  as  to  their  applica- 
tion, as  to  which  the  view  taken  by 
Buckley,  J.,  was  right.  If  there  is  an 
immediate  gift  to  a  charity,  the  Court 
will  no  doubt  give  effect  to  it  by  a  cy-pris 
scheme,  if  necessary ;  but  if  the  gift  is 
postponed  till  the  happening  of  an  event 
which  may  be  t<x>  remote,  the  whole  gift 
fSuls.  The  effect  of  this  will  is  to  postpone 
the  gift  to  the  charity  until  the  4002. 
reserve  fund  is  accumulated.  Moreover, 
there  is  no  gift  of  that  fund  to  the 
charity.  It  is  to  be  invested  and  only 
used  in  case  of  absolute  necessity,  such  as 
a  depreciation  in  value  of  the  property  or 
other  special  circumstances. 

B.  J.  Parker,  in  reply.— The  4002. 
reserve  fund  is  devoted  to  charitable 
purposes. 

Cur,  adv,  vuU. 

(1)  42  L.  J.  Ch.  368 ;  L.  B.  8  Ch.  206. 

(2)  13  L.  J.  Ch.  392  ;  14  Sim.  230. 

(3)  10  L.  J.  Ch.  364  ;  Cr.  k  Ph.  240. 

(4)  64  L.  J.  Ch.  369 ;  [1895]  A.C.  186. 


March  30. — Stirlino,  L.J.,  read  the 
following  judgment  of  the  Court :  The 
question  in  this  case  depends  on  what  is 
the  true  construction  of  the  will  dated 
May  17,  1897,  of  Robert  Swain,  of  which 
the  material  provisions  are  the  following : 
[His  Lordship  read  the  will  as  above  set 
out,  and  observed  that  all  the  personal 
estate  of  the  testator  (including  the  balance 
standing  to  his  credit  at  the  Hackney 
branch  of  the  London  and  County  Bank) 
was  insufficient  for  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and 
consequently  nothing  was  avsolable  from 
that  source  for  the  formation  of  the  con- 
templated reserve  fund,  and  continued  :*] 
It  was  admitted  in  argument  that  the 
annuities  were  charitable  in  their  nature, 
but  it  was  said  that  these  dispositions 
failed  because  the  testator  had  directed 
that  the  annuities  should  not  come  into 
operation  until  after  the  reserve  fund 
amounted  to  400/.,  which  might  be  at  a 
date  beyond  the  limits  prescribed  by  the 
rule  against  perpetuities,  and  further  that 
the  testator  had  not  devoted  the  reserve 
fund  to  charitable  purposes.  We  propose 
to  deal  first  with  the  latter  content^ion, 
for  if  it  is  well  founded  it  disposes  of  the 
case.  Now  the  reserve  fund  was  to  be 
derived  from  two  sources — first,  the 
balance  at  the  Hackney  branch  of  the 
London  and  County  Bank,  which  fedled, 
as  I  have  already  stated  ;  secondly,  an 
annual  sum  of  10  per  cent,  on  the  ^oss 
income  of  his  residuary  real  and  personal 
estate.  This  annual  sum  was  to  be 
placed  on  deposit  with  the  Maidstone 
branch  of  the  same  bank,  and  any  interest 
allowed  by  the  bank  was  to  go  to  in- 
crease the  reserve  fund.  The  reserve 
fund  was  to  accumulate  until  it  reached 
400/. ;  whenever  it  exceeded  that  amount 
(as  it  must  necessarily  do  if  the  testator's 
residuary  estate  continued  to  yield  income) 
then,  in  my  opinion,  the  surplus  was  to 
be  applied  either  in  increasing  the  three 
annuities  specified  in  the  will  or  creating 
an  additional  annuity.  The  terms  of  the 
will,  though  not  very  happily  expressed , 
appear  to  me  to  impose  on  the  trustee 
the  duty  of  applying  the  surplus  in  one 
or  other  of  those  ways,  and  limit  his  dis*- 
oretion  only  to  a  choice  between  them. 
That  surplus,  therefore,  appears  to  me  to 
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be  given  to  the  charitoble  purpose  in- 
tended by  the  testator.  But  what  is  the 
destiny  of  the  reserve  fund  to  the  extent 
of  400^.  ?  In  my  opinion  it  was  to  con- 
stitute a  fund  to  which  recourse  might  be 
had  in  case  the  corpus  of  his  residuary 
estate  should  fail  from  unforeseen  cir- 
cumstances, such  as  loss  of  rent,  depre- 
ciation of  property,  or  unexpected  claims 
for  duty,  to  yield  sufficient  to  pay  the 
annuities  intended  by  the  testator.  It 
was  to  be  *'  a  reserve  fund,"  by  which  I 
understand  a  fund  kept  in  reserve  by 
way  of  provision  against  accidental  losses 
of  the  corpus  of  the  testator's  estate,  and 
consequently  a  fund  intended  to  insure 
the  beneficial  working  of  the  charity  in- 
tended to  be  founded  by  the  testator.  I 
think,  therefore,  that  it  was  devoted  to  a 
charitable  purpose  no  less  than  the  corpus 
of  the  testator's  residuary  estate. 

This  being  so,  I  return  to  the  first 
point — namely,  whether  the  charitable 
dispositions  are  bad  by  reason  of  their 
infringing  the  rule  against  perpetuities. 
The  law  on  this  subject  is  laid  down  in 
Chamberlayne  v.  Brockett,^  and  is  to  the 
following  effect:  An  immediate  gift  to 
charity  is  valid  although  the  particular 
application  of  the  fund  directed  by  the 
will  may  not  of  necessity  take  effect  with- 
in any  assignable  limit  of  time,  or  may 
never  take  effect  at  all  except  on  the 
occurrence  of  events  in  their  essence  con- 
tingent and  uncertain  ;  while  on  the  other 
hand,  a  gift  in  trust  for  charity  which  is 
conditional  upon  a  future  and  uncertain 
event  is  subject  to  the  same  rules  as  any 
other  estate  depending  on  its  coming  into 
existence  upon  a  condition  precedent. 

The  question  is  under  which  branch 
of  the  rule  the  present  case  falls.  Mr. 
Justice  Buckley  has  held  that  it  is 
governed  by  the  latter  branch.  With 
the  greatest  respect,  I  am  unable  to  agree. 
I  think  that,  subject  to  the  life  estate 
given  to  Eliutbeth  Price,  the  residuary 
real  and  personal  ei^tate  was  devoted  to 
charity  as  from  the  testator's  death ;  and 
that  the  direction  to  postpone  the  pay- 
ment of  the  annuities  until  the  reserve 
fund  reached  400Z.  was  not  a  condition 
precedent  to  the  charitable  gift  coming 
into  effect,  but  was  a  direction  as  to  the 
particular  application  of  the  charitable 


fund,  and  was  intended  to  secure  the 
working  of  the  charity  in  the  most  bene- 
ficial manner.  The  case  of  Martin  v. 
Maugham '  seems  to  be  an  authority  for 
so  treating  the  present  case.  I  think, 
therefore,  that  the  appeal  ought  to  be 
allowed. 

Appeal  allowed. 


Solloitors  —  Treasary  Solicitor,  for  appel- 
lant ;  Shirley  Worthingtoa  Woolmer,  for  re- 
spondents. 

[Reported  bjf  A.  Cordery,  Etq.^ 
Barrister-at-Law. 


Joyce,  J.   '\ 
1905.       >  Plsboe  k  Sons  v,  Fomfbet. 
March  3,  9. ) 

Pleading  —  Particulars  —  Claim  to 
Ownership  without  Setting  out  Tide — 
Embarrassing  Statement  of  Claim  — 
Order  XIX.  rules  4  and  21. 

The  plaintiffs,  being  oumers  of  a  mill^ 
claimed  to  he  owners  of  a  watercourse^ 
alleging  that  by  a  deed  of  1805  their  pre- 
decessor in  title  became  possessed  of  the 
miU  and  watercourse^  and  tluU  the  water- 
course  had  ever  since  belonged  to  the  mill. 
The  defendants,  before  delivering  their 
defence,  applied  for  further  and  better 
particulars  on  the  ground  that  the  plaintiffs 
ought  to  set  out  their  title,  and  that  the 
statement  of  claim  was  embarrassing  : — 
Held,  that  no  further  particulars  were 
necessary  for  pleading,  and  that  the  state- 
ment of  claim  was  not  embarrassing. 

The  plaintiffs,  as  owners  of  a  mill  called 
the  "  Lord's  Mill,"  and  as  appurtenant 
thereto,  claimed  to  be  entitled  for  an 
estate  of  inheritance  in  fee-simple  in 
possession  to  the  soil  or  bed  of  a  water- 
course called  the  "  Lord's  River." 

The  defendants  applied  for  particulars 
of  the  way  in  which  the  plaintiff  were 
entitled  to  the  soil  or  bed  of  the  water- 
course, and  an  order  for  such  particulars 
was  obtained. 

Instead  of  oompljdng  with  such  order 
and  furmshing  particulars,  the  plaintiffs 
delivered  an  amended  statement  of  claim. 
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paragraphs  3,  4,  and  5  of  which  were,  so 
fkr  as  material,  as  follows  : 

3.  The  plaintiffs  are  owners  in  fee- 
simple  in  possession  of  the  soil  or  bed  of 
an  artificial  cut  or  watercourse  commonly 
known  as  the  '*  Lord's  Kiver." 

4.  The  fee-simple  of  the  Lord's  Biver 
was  by  indentures  of  lease  and  release 
dated  February  22  and  23,  1805,  the 
release  being  made  between  <Sx.  duly 
assured,  together  with  the  Lord's  Mill 
and  other  hereditaments,  by  the  then 
owners  thereof,  in  fee-simple  to  John 
Hutton,  the  predecessor  in  title  of  the 
plaintiffs,  and  passed  under  a  general 
conveyance,  contained  in  the  said  inden- 
ture, of  watercourses  belonging  to  the 
Lord's  Mill.  The  Lord's  River,  in  fact, 
was,  at  the  date  of  the  said  indenture, 
and  has  always  since  been,  and  is  now,  a 
watercourse  belonging  to  the  Lord's  Mill. 

5.  Alternatively,  the  title  of  the  plain- 
tiffs to  the  fee-simple  of  the  Lord's  Biver 
is  based  on  continuous  possession  by  the 
plaintiffs  and  their  predecessors  in  title 
for  a  period  of  time  sufficient  under  the 
Statutes  of  Limitation  to  confer  upon 
the  plaintiffs  the  absolute  property  in  the 
Lord  s  Biver. 

The  defendants  thereupon  applied  in 
chambers  for  further  and  better  par- 
ticulars of  the  plaintiffb'  title,  but  the 
application  was  dismissed  on  the  ground 
that  the  defendants  could  plead  to  the 
statement  of  claim  as  amended. 

The  defendants  now  moved  to  discharge 
the  order  made  in  chambers,  and  asked 
for  further  and  better  particulars,  or, 
in  the  alternative,  that  the  words  "  pre- 
decessor in  title  "  and  ''  predecessors  in 
title  "  might  be  struck  out  of  the  claim  as 
embarrassing. 

Iliighea,  K,C.,  and  J,  H,  Gregson,  for  the 
motion.  —  The  plaintiffs'  claim  is  em- 
barrassing. They  are  bound  to  disclose 
their  title  and  give  the  facts  upon  which 
they  rely  and  which  the  defendants  will 
have  to  meet.  The  plaintiffs  cannot  by 
merely  stating  a  grant  to  their  predecessor 
in  title  avoid  setting  out  their  title — 
Order  XIX.  rules  4  and  21,  Philippe  v. 
Philippa  [1878],*  Davis  v.  James  [l884],^ 

(1)  48  L.  J.  Q.B.  136  ;  4  Q.B.  D.  127. 

(2)  53  L.  J.  Ch.  623  ;  26  Ch.  D.  778. 


Palmer  v.  Palmer  [1892] '—where  the 
plaintiff  was  ordered  to  give  particu- 
lars of  how  he  claimed  to  be  heir — and 
Harris  v.  Jenkins  [l882].^  In  all  the  cases 
cited  the  application  was  made  before 
defence  and  not  for  the  purposes  of  trial. 

Yormger^  K.C,^  and  DighUm  Pollock^ 
for  the  plaintiffs. — In  all  the  cases  cited 
the  only  question  was  as  to  the  heirship 
and  descent  of  the  plaintiff,  and  in  every 
case  the  plaintiff  was  out  of  possession. 
In  Philippe  v.  Philipps^  the  plaintiff 
claimed  under  several  different  titles.  In 
most  of  the  cases  cited  the  particulafs 
were  asked  for,  not  for  pleading,  but  for 
the  purposes  of  trial,  and  they  were  only 
ordered  for  the  purposes  of  trial.  You 
cannot  get  particulars  of  an  unnecessary 
allegation.  The  Oourt  will  not  encourage 
interrogatories  in  the  guise  of  particulars. 
In  Philippe  v.  Philippe  ^  Cotton,  L. J.,  de- 
clined to  say  whether  it  was  necessary  to 
state  in  detail  all  the  line  of  descent,  and 
said  that  what  particulars  are  to  be  stated 
must  depend  on  the  facts  in  each  case. 

Bugfies,  IC,C,,  replied. 

Cur.  adv,  vuU. 

March  9. — Joyce,  J.-— The  plaintiffs 
are  the  owners  and  occupiers  of  a  mill 
which  bears  the  title  of  the  ''  Lord's  Mill," 
and  the  subject-matter  of  the  dispute  be- 
tween the  parties  is  the  ownership  of  en 
artificial  watercourse  which  conveys  the 
water  to  the  mill,  and  the  absolute  owner- 
ship of  this  is  claimed  by  the  plaintiflEs  as 
part  of  the  mill  property.  There  can  be 
no  doubt  whatever  that  they  are  entitled 
to  some  rights  in  it,  but  whether  they  are 
entitled  to  as  much  as  they  claim  is 
another  question. 

The  original  statement  of  claim  alleged 
that  the  plaintifis,  as  owners  of  the  mill 
property,  and  as  appurtenant  to  the  said 
mill,  or  otherwise,  were  entitled  for  an 
estate  of  inheritance  in  fee-simple  in  pos- 
session to  the  soil  or  bed  of  this  stream 
or  watercourse  known  as  the  "  Lord's 
Kiver.*'  The  defendants  on  that  obtained 
an  order  for  particulars  of  the  way, 
whether  by  prescription  or  grant,  or  if 
by  any  other  way  by  what  other  way,  in 
which  the  soil  or  bed  of  the  Lord's  River 

(3)  61  L.  J.  Q.B.  236;  [1892]  1  Q.B.  819. 

(4)  52  L.  J.  Ch.  437 ;  22  Ch.  D.  481. 
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And  the  rights  in  paragraph   3  of  the 
statement  of  claim  mentioned  were  appur- 
tenant to  the  Lord's  Mill,  and  if  they  were 
so  appurtenant  by  grant  or  instrument 
in  writing,  particulars  of  such  grant  or 
instrument,  and  also  particulans  of  the 
other  ways  in  which  the  plaintiflb  are 
entitled  to  the  said  soil  or  bed  and  such 
rights  as  alleged,  and  so  on.     There  were 
also  some  other  particulars  ordered.     The 
particulars  were  not  given  in  the  form  of 
particulars,   but  the  plaintifis  amended 
their  statement  of   claim,  and   by  the 
amended  statement  they  alleged  that  the 
fee-simple  of  the  Lord's  River  was  by 
certain  indentures  of  lease  and  release, 
which  are  stated,  assured  with  the  mill 
and   other  hereditaments    by  the    then 
owners  thereof — that  is,  the  owners  of 
the    mill— in    fee-simple    to    one    John 
Hutton,  the  predecessor  in  title  of  the 
plaintiffs,  and    that    the    Lord's    River 
passed  under  a  general  conveyance  con- 
tained in  the  indenture  of  watercourses 
belongiog  to  the  Lord's  Mill,  and  that 
the  Lord's  River  in  fact  was  at  the  date 
of  the  said  indenture,  and  has  ever  since 
been  and  is  now,  a  watercourse  belonging 
to  the  Lord's  Mill.     Though  it  did  not 
strike  me  so  at  first,  I  find  there  is  some 
authority   for  the   proposition  that  the 
conveyance  of  the  watercourse  would  pass 
the  right  to  the  soil  of  the  banks.     I  do 
not  gay  it  is  so,  but  that  is  a  matter  for 
future  discussion.     It  is  not  so  absurd  as 
I  was  at  first  disposed  to  think.     Then 
they  say,  alternatively,  the  title  of  the 
plaintiffs  to  the  fee-simple  of  the  Lord's 
River  is  based  on  continuous  possession 
by  the  plaintiffs  and  their  predecessors 
in  title  for  a  period  of   time  sufficient 
within  the  Statute  of  Limitations.     It  is 
formally  admitted  by  the  plaintiffs  that 
their  claim  to  the  Lord  s  River  is  made 
in  the  way  stated  in  paragraphs  4  and  5 
of  the  amended  statement  of  claim — that 
is  to  say,  they  claim  by  continuous  pos- 
session ;  and  they  also  claim  to  be  entitled 
under  the  grant  specifically  mentioned  to 
their  predecessor  in  title,  and  they  deduce 
a  title  from  that  predecessor. 

Upon  that  an  application  was  made  in 
chambers,  and  is  now  renewed  in  Court, 
for  further  and  better  particulars  of  the 
ways  in  which  the  plaintiffs  are  entitled 


to  the  soil  or  bed  of  the  Lord's  River ; 
and  that  unless  such  particulars  be  de- 
livered proceedings  be  stayed.  In  the 
alternative  they  ask  that  the  words  "  pre- 
decessor in  title  "  may  be  struck  out  as 
embarrassing,  instead  of  striking  out  the 
whole  paragraph.  But  that  does  not 
matter.  The  alternative  is  to  strike  out 
the  statement  of  claim  as  embarrassing 
and  to  strike  out  those  paragraphs  or 
parts  of  them.  Now  as  to  the  first  part 
of  the  application,  which  is  for  farther 
and  better  particulars  under  the  order, 
that  order  for  particulars  has  been  com- 
plied with  by  stating  the  ways  in  which 
the  plaintiffs  claim  ;  in  fact,  I  am  not 
sure  that  it  is  seriously  disputed.  But 
the  main  argument  was  on  the  alterna- 
tive part  of  the  application  for  relief  on 
the  ground  that  the  amended  statement 
of  claim  was  embarrassing.  How  is  it 
embarrassing  ?  What  is  really  suggested 
is  this — that  the  plaintiffs  should  set 
forth,  I  do  not  say  an  abstract  in  so 
many  words,  but  an  abstract  of  some  sort 
or  other  shewing  the  deduction  of  their 
title  through  John  Hutton,  to  whom  the 
grant,  whatever  the  true  construction  of 
it  may  be,  was  made  in  1805.  The  defen- 
dants contend  for  this,  not  really  because 
they  do  not  know  what  case  they  have  to 
meet,  because  I  consider  they  do  know 
what  case  they  have  to  meet ;  but  it  is 
suggested  that  they  may  be  able  to  pick 
a  hole  in  the  title  deduced  from  the 
grantee  under  that  deed.  I  reserved  my 
judgment  simply  because  the  point  was 
pressed  so  strongly  by  defendants'  counsel 
that  the  claim  was  embarrassing.  I  can- 
not see  how  it  is  embarrassing.  The 
plaintiffs  have  undoubtedly  got  the  mill — 
there  is  no  question  about  that ;  and  they 
have,  it  is  clear,  some  rights  in  the  river. 
I  think  it  Is  just  possible  that  at  a  later 
stage  of  the  case,  before  trial,  some  further 
particulars  may  be  ordered,  but  I  am  of 
opinion  that  no  further  particulars  are 
necessary  for  pleading,  and  that  the 
amended  statement  of  claim  is  not  em- 
barrassing as  it  stands. 

Certain  cases  were  cited  to  me  by  defen- 
dants' counsel,  and  especially  the  case  of 
Harris  v.  Jenkins*  before  Mr.  Justice 
Fry.  In  that  case  there  was  a  claim  to  a 
private  right  of  way,  but  it  was  not  stated 
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in  any  way  how  it  originated  or  how  the 
plaintiff  got  it,  and    the    plaintiff  was 
ordered  to  amend  by  stating  whether  he 
claimed  by  grant  or  prescription.     That 
case,  however,  does  not,  I  think,  touch 
the  present  application.  Again,  in  PhUipps 
V.  PhUipps,^  and  also  in  JDavia  v.  JarMB^ 
which  Mr.  Justice  Gave  said  was  abso- 
lutely identical  with  PhUippa  v.  Philippe,^ 
there  was  a  claim  by  a  plaintiff,  who  had 
never  been  in'possession,  against  somebody 
who  was  undoubtedly  in  possession,  with- 
out the  slightest  suggestion  how  the  claim 
was  to  be  made  out.     So  in  Dams  v. 
James  ^  the  plaintiff  claimed  to  be  entitled 
to  a  reversion  on  a  lease,  he  not  being  the 
original  grantor  of  the  lease,  without  the 
slightest  suggestion  as  to  how  he  got  the 
reversion.     Then    there    is  the  case   of 
Palmer  v.  Palmer,^  where  the  plaintiff 
was  ordered  to  give  particulars  of  how  he 
claimed  to  be  heir-at-law ;  but  that  case, 
to  my  mind,  merely  recognises  the  case  of 
Evelyn  v.    Evelyn  [l88o],^   before  Vice- 
Chancellor  Malins,  which  was  argued  for 
two  days  before  him   very  strenuously. 
That  was  a  case  where,  in  an  action  for 
the  recovery  of  land  of  which  the  plaintiff 
had  never  been  in  possession,   and  the 
plaintiff's  case  depended  upon  the  heir- 
ship of  A,  and  the  heirship  was  stated 
simply  without  any  facts  shewing  how  A 
became  heir,  and  the  defendants  applied 
to  strike  out  the  statement  of  heirship  as 
embarrassing.    Vice  -  Chancellor    Malins 
refused  the  application  with  costs,  and 
said  :  "  I  ought  to  say,  with  regard  to  the 
case  of  PhUipps  v.  PhUipps,^  that  that 
case  is  totally  different.  .  .  .  The  plaintiff 
claimed  under  a  person  who  died  in  1513, 
and  a  person  who   died  in   1697,  and 
another  who  died  in  1823.     The  fourth 
paragraph     [of    the     claim]    was — *The 
plaintiff  says  that  under  and  by  virtue  of 
certain  deeds,  assurances,  wills,  and  docu- 
ments in  the  possession  and   control  of 
the  defendants,  the  plaintiff  is  entitled  to 
the  possession  of  the  said  premises  and 
hereditaments    claimed     herein    in    the 
plaintiff's  writs  as  such  heir-male,  heir- 
at-law,  and  residuary  devisee,  or  as  being 
the  person  entitled  to  the  baronetcy  now 
held  by  the  plaintiff.'    It  was  necessary 
there  to  state  how  he  became  entitled; 
(6)  28  W.  R.  631. 


there  was  nothing  to  give  the  slightest 
clue  to  what  he  was  going  to  prove. 
I  read  all  the  observations  of  Lord 
Justice  BramweU  and  Lord  Justice  Cotton 
as  having  application  to  that  particular 
case.  I  do  not  find  a  word  which  leads 
me  to  conclude  that  either  of  the  learned 
Judges  would  have  thought  it  necessary 
in  such  a  case  as  this  that  any  further 
particulars  should  be  stated."  Lord  Justice 
Cotton  himself  states  in  PhUippa  v. 
PhUipps  ^ :  "  We  cannot  possibly  tell  what 
fiEusts  are  material  to  be  stated,  unless  we 
really  know  what  the  case  of  the  plaintiff 
is — which,  as  he  has  carefully  kept  all  the 
&ct6  and  particulars  out  of  the  pleading, 
we  cannot  even  guess  at.  So,  as  a  con- 
clusion, I  decline  to  pledge  myself  to  any 
opinion  as  to  whether  or  no  it  is  necessary 
to  state  in  detaQ  all  the  line  of  descent, 
how  he  makes  out  his  heirship,  and 
various  other  matters.  It  may  be  that 
it  is  only  necessary  for  him  to  say  that  he 
claims  as  heir  of  so  and  so,  being  the 
descendant  of  one  of  his  daughters,  or  as 
being  the  descendant  of  one  of  his 
ancestors  in  the  ascending  line.  What 
particulars  are  to  be  stated  must  depend 
on  the  facts  of  each  case.'' 

In  the  present  case,  in  my  opinion,  the 
statement  of  claim  is  not  embarrassing. 
It  is  perfectly  plain  to  the  defendants 
what  case  they  have  to  meet,  and  no 
doubt  at  the  trial  the  plaintiff  wiU  have 
to  shew  deeds  and  prove  his  title  unless 
he  succeeds  on  the  claim  by  possession. 
It  is  perfectly  plain  what  the  point  in 
dispute  will  be,  and  therefore  I  must 
refuse  the  application  with  costs  in  any 
event. 


Solicitors— Hores,  Pattlson  &  Batharst*  for 
motion;  Warren,  Marion  &  Miller,  agents 
for  Hallett,  Creery  &  Co.,  Ashford,  Kent,  for 
plaintiJSs. 

IRejported  by  S.  E.  WiUiams,  JSsq,, 
Barrister'at-Law, 
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1905.       I  Ashfobth's  Trusts,  In  re ; 
Feb.  24.     C      AsHFORTH  v.  Sibust. 
March  10.  ) 

Will  —  Devise  —  Limitations  —  Unborn 
Fereons — Successive  Life  EstaUs — Con- 
tingent  Interest  in  Remainder  to  Survivor 
—  Legal  Contingent  Hemainder  —  Per- 
petuity— Determination  of  Settlement  by 
Ben^fioiaries, 

Legal  contingent  remainders  are  stdject 
not  only  to  the  rule  that  an  estate  for  life 
to  an  unborn  person  cannot  be  foUovoed 
by  an  estate  to  the  child  of  such  unborn 
person^  but  also,  equally  with  contingent 
equdUMe  limitations  of  read  estate  and  all 
contingent  limitations  of  personalty^  to  the 
rule  against  perpetuities. 

A  testatrix  devised  her  real  estate  to  her 
trustees  and  their  heirs  upon  trust  to  pay 
the  rents  and  profits  unto  her  three  children 
and  the  survivors  and  survivor  of  them 
during  their  lives  and  the  life  of  the  sur- 
vivor j  and  after  the  death  of  the  survivor 
upon  trust  to  pay  and  divide  the  rents  and 
profits  as  soon  as  conveniently  could  be 
after  Lady  Day  and  Michaelmas  Day  in 
each  year  unto  and  equcdly  amongst  aU  such 
of  the  children  bom  in  her  lifetime  or  within 
twenty-one  years  after  her  death  of  her 
said  three  children  who  should  be  living 
on  the  Lady  Day  or  Michaelmas  Day  pre- 
ceding euchpayment  <md  division ;  and  after 
the  death  of  M  such  grandchildren  except 
ens  she  devised  her  said  real  estate  to  such 
surviving  grandchild  and  the  heirs  of  his 
or  her  body  in  tail^  with  remainder  over. 
Of  the  tesUUria^s  three  children^  aU  of  whom 
survived  her,  two  died  unthoiu  issite,  and 
the  third  died  leaving  three  children^  the 
ptairUiffs,  who  desired,  in  the  events  which 
had  happened,  to  determine  the  settlement. 
Upon  a  summons  for  the  determination  of 
the  question  whether  any  of  the  above  trusts 
or  limitations  were  void  for  remoteness, — 
Held,  that  the  contingent  estates  tail  in 
remainder  were  void  inasmuch  as  they 
would  not  become  indefeasibly  vested  in  any 
person  Theoessarily  cucertainable  within 
the  limits  prescribed  by  the  rule  against 
perpetuities,  and  that  therefore  the  plain- 
tiffs could  not  by  combining  to  release  or 
destroy  the  right  of  survivorship  render 
themselves  presently  entitled  to  the  property 
Vou  74.— Chanc. 


in  fee-simple,  because,  the  contingent  in- 
terests being  void,  there  was  no  present 
estate  of  inheritance  in  existence  cn)ailable 
for  dealings  by  way  of  conveyance  or  other- 
wise, and  nothing  would  be  left  but  the 
three  Ufe  estates  of  the  granddtildren. 

Held  also,  that  as  the  rule  against  per- 
petuities is  applicable  to  legal  contingent 
remainders,  the  fact  that  the  limitation  in 
question  was  a  legal  contingent  remainder 
supported  by  a  particular  estate  vested  in 
trustees  during  the  lives  of  the  grandchildren 
did  not  avail  the  plaint^s. 

Adjourned  summons. 

By  her  will  dated  February  21,  1863, 
Martha  Sarah  Asbforth,  the  above-named 
testatrix,  devised  her  freehold  farm  therein 
mentioned  and  all  her  real  estate  to  her 
trustees  and  their  heirs  upon  trust  to  re- 
ceive the  rents,  issues,  and  profits  thereof, 
and  divide  the  same  as  soon  as  they  conve- 
niently could  after  Lady  Day  and  Michael- 
mas Day  in  each  year  into  three  equal 
parts,  and,  subject  to  the  payment  thereout 
of  an  annuity  of  262.  to  Eliza  Robinson 
for  life,  to  pay  the  same  as  therein  men- 
tioned to  her  three  children  John  Morris 
Ashforth,  George  Morris  Ashforth,  and 
Martha  Morris  Ashforth  and  the  sur- 
vivors and  survivor  of  them  during  their 
lives  and  the  life  of  the  survivor,  and  the 
will  then  proceeded  as  foUows :  ''And 
from  and  immediately  after  the  decease 
of  the  longest  liver  of  my  said  three 
children  John  M.  Ashforth,  George  M. 
Ashforth,  and  Martha  M.  Ashforth  I 
direct  my  said  trustees  for  the  time  being 
subject  nevertheless  to  the  payment  of 
the  said  annuity  to  Miss  Eliza  Robinson 
if  she  should  be  then  living  to  pay  and 
divide  the  said  rents  and  profits  of  the 
said  farm  half  yearly  as  soon  as  con- 
veniently can  be  after  the  days  herein- 
before appointed  unto  and  equally  amongst 
all  such  of  the  children  born  in  my  life- 
time or  within  21  years  after  my  death 
of  the  said  John  M.  Ashforth  George  M. 
Ashforth  and  Martha  M.  Ashforth  who 
shall  be  living  on  the  I^y  Day  or  Michael- 
mas Day  preceding  such  payment  and 
division  And  after  the  death  of  all  such 
children  of  the  said  John  M.  Ashforth 
George  M.  Ashforth  and  Martha  M. 
Ashforth  except  one  I  devise  my    said 
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£arm  and  all  my  said  real  estate  to  such 
surviving  child  and  the  heirs  of  his  or  her 
body  in  tail  with  remainder  to  the  right 
heir  of  John  Morris  son  of  my  grand- 
&ther  Thomas  Morris." 

The  testatrix  died  on  July  7,  1864. 

George  M.  Afihfbrth  died  in  1870, 
leaving  three  daughters,  the  present 
plaintifis,  surviving  him. 

Martha  M.  Ashforth  died  without  issue 
in  1877  and  John  M.  Ashforth  died 
without  issue  in  1897.  The  annuitant 
Eliza  Robinson  was  also  dead. 

The  defendants  Sibley  and  Eldridge 
were  the  trustees  of  the  testatrix's  will, 
and  the  other  defendants  were  the  trustees 
and  devisees  under  the  will  of  John  M. 
Ashforth,  the  heir-at-law  of  the  testa- 
trix. 

The  three  daughters  of  Qeorge  M. 
Afihforth  desired,  in  the  events  which  had 
happened,  to  seU  the  real  estate  and  divide 
the  proceeds  between  them  if  they  should 
be  found  entitled  to  do  so,  and  accord- 
ingly took  out  the  present  summons  for  the 
determination  of  the  following  questions 
— first,  whether  the  trusts  by  the  testa- 
trix's said  wiU  declared  concerning  the 
said  farm  and  all  her  real  estate  and  the 
rents  and  profits  thereof  to  take  effect 
after  the  death  of  the  longest  liver  of  the 
testatrix's  said  three  children  were  valid 
and  effectual,  or  whether  the  same  or  any 
and  which  of  them  were  void  for  remote- 
ness or  otherwise  to  any  and  what  extent ; 
and  secondly,  whether  upon  the  true 
construction  of  the  said  will,  and  having 
regard  to  the  declaration  to  be  made  on 
the  first  question,  the  plaintiffs  were 
entitled  to  call  for  a  conveyance  of  the 
fee-simple  of  the  said  premises. 

J.  G,  Wood  {Upjohn,  K.C.,  with  him),  for 
the  plaintiffs. — This  is  an  equitable  gift  to 
a  class  well  ascertainable  within  the  limits 
prescribed  by  the  rule  against  perpetuities, 
and  is  good.  The  well-settled  rule  is  that 
property  may  be  given  to  an  unborn  person 
for  life,  or  to  several  unborn  persons  suc- 
cessively for  life,  with  remainders  over,  so 
long  as  those  remainders  become  inde- 
feasibly  vested  in  persons  ascertained,  or 
necessarily  ascertainable,  within  the  limits 
prescribed  by  the  rule  against  perpetuities 
— HargreaveSf  In  re ;   Midgley  v.  Tatiey 


[iS90].^     In  the  present  case  this  rule  has 
^ot  been  transgressed.    One  of  the  three 
plaintifis  must  necessarily  be  the  survivor 
of  the  class  and  become  entitled  to  the 
remainder  in  tail.     They  can  therefore 
all  combine  now,  and  by  releasing  or  de- 
stroying the  right  of  survivorship  make 
themselves  entitled  to  the  property  im- 
mediately.     In  Gooch   V.  Goock  [l853]  * 
Lord  Granworth,  with  reference  to  that 
case,  said  :  ''  At  the  determination  there- 
fore of  the  minority  trusts  the  persons  to 
take  were  four  persons  then  in  esse,  to 
take  as  tenants  for  their  respective  lives. 
That  is  clearly,  in  my  opinion,  a  good 
trust,  and  so  thought  the  Master  of  the 
Bolls.    But  then  what  is  to  become  of  the 
share  of  each  after  his  death.     I  think  it 
would  have  been  a  perfectly  good  trust  if 
it  had  been  a  trust  for  the  four  with 
benefit    of   survivorship    among    them ; 
because,  applying  the  same  test  as  before, 
the  four  together  with  the  party  who  had 
the  fee,  the  heir  at  law  it  would  be  in  this 
case  if  the  limitation  over  is  bad,  could  then 
convey  the  fee."    In  London  cmd  South- 
Western  Raikoay  v.  Gomm  [l882]  *  Sir  G. 
Jessel,  M.B.,  cites  the  following  passage 
from    Lewis    on    Perpetuities,    p.     164  : 
"  In  other  words,  a  perpetuity  is  a  future 
limitation  whether  executory  or  by  way  of 
remainder  and  of  either  real  or  personal 
property,  which  is  not  to  vest  until  after 
the  expiration  of,  or  will  not  necessarily 
vest  within,  the  period  fixed  and  pre- 
scribed by  law  for  the  creation  of  future 
estates  and  interests;  and  which  is  not 
destructible  by  the  persons  for  the  time 
being  entitled  to  the  property  subject  to 
the  future  limitation,  except  with  the  con- 
currence of  the  individual  interested  under 
that  limitation."    These  passages  support 
the  plaintiffs  contention  that  this  limita- 
tion does  not  tend  to  a  perpetuity,  but 
that  as  the  person  in  whom  the  remainder 
is  vested  is  ascertainable  in  prceeenti  the 
three  plaintiffs  can  now  combine  to  make 
themselves  absolutely  entitled  to  the  pro- 
perty. 

Further,  this    is    a    legal    contingent 
remainder  supported  by  a  particular  estate 

(1)  59  L.  J.  Ch.  381 ;  43  Ch.  D.  401. 

(2)  22  L.  J.  Ch.  1089. 1091 ;  3  DeO.  M,  &  G. 
366,  383. 

(3)  61  L.  J.  Ch.  530, 531 ;  20  Ch.  D.  562,  581. 
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▼ested  in  trustees  during  the  lives  of  the 
plaintifffland  the  survivor  of  them — Adams 
V.  Adams  [1845]^  and  Cooke  v.  Blake 
[1847]^ — ana  such  a  remainder  is  not 
afiected  by  any  doctrine  of  remoteness, 
other  than  the  rule  that  life  estates  can- 
not be  limited  to  unborn  persons  for  life 
with  remainders  to  the  issue  of  such 
unborn  persons.  The  remarkii  of  Kay,  J., 
in  Frost,  In  re;  Frost  v.  Frost  [l889],^ 
on  the  application  of  the  rule  against 
perpetuities  to  the  case  of  a  contingent 
remainder  were  a  di4stum  and  not  essential 
to  the  decision.  He  refers  to  a  passage 
in  [Feame  an  Contingent  Eemainders  in 
sapport  of  his  remarks,  but  in  that  passage 
the  author  was  pointing  to  the  common- 
iaw  rule  against  perpetuities,  and  not  to 
the  rule  against  perpetuities  applicable  to 
equitable  interests,  to  which  latter  rule 
Kay,  J.,  was  referring  in  his  judgment, 
and  the  passage  therefore  does  not  help 
the  learned  Judge.  A  legal  contingent 
remainder  must  stand  or  fall  by  its  own 
rules,  and  judged  by  those  rules  the  legal 
contingent  remainder  under  this  present 
limitation  is  good. 

Jenkins,  K,C,,  and  G,  Henderson,  for 
the  defendants  representing  the  heir-at- 
law. — ^The  decision  in  Hargreaves,  In  re,^ 
is  good  law,  and  fatal  to  the  plaintiffs' 
first  contention.  The  limitation  in  tail  is 
too  remote,  as  the  person  to  take  imder 
it  cannot  necessarily  be  ascertained  within 
the  limits  allowed  by  the  rule  against 
perpetuities.  The  observations  in  Goooh 
V.  Gooch  ^  on  which  the  plaintifl^  rely  are 
not  consistent  with  the  decisions  in  Har- 
greavea.  In  rt^  which  overruled  Awm  v. 
Lioyd  [1868]/  a  case  which  otherwise 
would  have  been  in  favour  of  the  plaintiffs' 
contention.  This  limitation  is  not  dis- 
tinguishable in  principle  from  the  gift  in 
€rarland  v.  Brown  [l864],®  where,  after  a 
gift  to  the  surviving  children  of  the 
testator's  surviving  child  for  life  in  equal 
shares,  the  remainder  to  the  survivor  of 
those  children  in  fee  was  held  void  for 
remoteness. 

With  regard  to  this  gift,  viewed  as  a 

(4)  14  L.  J.  Q.B.  171 ;  6  Q.B.  860. 

(5)  17  L.  J.  Ex.  370 ;  1  Ex.  220. 

(6)  69  L.  J.  Ch.  118 ;  43  Ch.  D.  246. 
.(7)  37  L.  J.  Ch.  489 ;  L.  B.  5  Bq.  383. 

(8)  10  L.  T.  292. 


legal  contingent  remainder,  it  is  not  pos- 
sible, within  the  period  allowed  by  law,  to 
predicate  who  is  the  survivor  of  the  three 
plaintiffs.  The  rule  against  perpetuities 
is  just  as  applicable  to  legal  contingent 
remainders  as  it  is  to  contingent  equit- 
able limitations. 

J.  G.  Wood  replied. 

D.  W.  Carr,  for  the  trustees  of  the 
testatrix's  will. 

Cur,  adv.  vuU. 

March  10. — Pabwell,  J.,  after  reading 
the  material  parts  of  the  will  and  stating 
the  facts  above  set  out,  continued :  The 
question  for  decision  is  whether  the  limita- 
tion in  tail  is  or  is  not  too  remote.  Pro- 
perty may  be  given  to  an  unborn  person 
for  life,  or  to  several  unborn  persons  suc- 
cessively for  life,  with  remainders  over, 
provided  that  such  remainders  be  inde* 
feasibly  vested  in  persons  ascertained  or 
necessarily  ascertainable  within  the  limits 
prescribed  by  the  rule  against  perpetuities 
— Hargreaves,  In  re,^  and  Evans  v.  Walker 
[1876].^  Counsel  for  the  plaintiffs  did  not 
dispute  this,  but  argued  that,  inasmuch 
as  one  of  the  three  plaintifis  must  neces- 
sarily be  the  survivor,  they  could  combine 
to  release  or  destroy  the  right  of  survivor- 
ship and  take  the  property  at  once. 
But  this  assumes  the  existence  of  a 
present  estate  after  the  life  estates,  which 
wiU  remain  when  the  obnoxious  con- 
tingency is  destroyed,  and  there  is  none 
such.  The  only  estates  of  inheritance  are 
contingent  interests  in  remainder.  The 
Court  has  first  to  construe  the  will,  and 
is  drivep  to  conclude  that  these  interests 
are  void  for  perpetuity.  There  is  there- 
fore no  estate  of  inheritance  in  existence 
available  for  dealings  by  way  of  con- 
veyance or  otherwise,  and  nothing  is  left 
but  the  three  life  estates.  The  fallacy 
lies  in  the  lack  of  appropriate  definition. 
No  release  or  destruction  of  the  contingent 
interest  would  be  of  any  avail.  What  is 
required  is  a  dealing  by  way  of  conveyance 
of  all  the  three  contingent  interests,  and 
this  is  impossible,  because  they  have  been 
declared  void,  and  three  void  contingent 
remainders  will  not  make  one  good  vested 
remainder.      Counsel    for   the  plaintiffs 


(9)  3  Oh.  D.  211. 
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relied  oq  a  passage  in  Lewis  on  Per- 
petuittea  (p.  164):  ''a  perpetuity  is  a 
future  limitation  whether  executory  or 
by  way  of  remainder  and  of  either  real 
or  personal  property,  which  is  not  to  vest 
until  after  the  expiration  of,  or  will  not 
necessarily  vest  within,  the  period  fixed 
and  prescribed  by  law  for  the  creation  of 
future  estates  and*  interests ;  and  which 
is  not  destructible  by  the  persons  for  the 
time  being  entitled  to  the  property  subject 
to  the  future  limitation,  except  with  the 
concurrence  of  the  individual  interested 
under  that  limitation."  It  is  to  my  mind 
plain  that  the  learned  author  in  speaking 
of  destructibility  is  referring  to  remainders 
afber  an  estate  tail ;  but  in  any  case  the 
passage  does  not  help  counsel  for  the 
plaintiffs,  because  the  validity  of  the  estate 
that  he  wishes  to  create  must  depend  on 
the  conveyance  of  the  ultimate  remainders. 
The  persons  entitled  subject  to  that  limi- 
tation are  entitled  for  life  only.  Counsel 
for  the  plaintiffs  also  pressed  on  me  a 
dictum  of  Lord  Cranworth's  in  Gooch  v. 
Gooch,^  I  think  that,  if  the  whole  of  the 
passage  is  read,  it  is  plain  that  the  Lord 
Chancellor  was  really  thinking  of  a  joint 
tenancy,  and  not  of  a  gift  to  three  with  a 
contingent  limitation  to  the  survivor  of 
them.  But,  however  that  may  be,  it  is 
only  a  dictum ;  and  the  reasons  given  are 
not  easy  to  reconcile  with  the  judgments 
of  the  Court  of  Appeal  in  Uargreaves,  In 
re,^  and  London  arCi  South-Western  Rail- 
way V.  Gomm?  The  case  before  me  is 
really  undistinguishable  from  Garland  v. 
JBrovm,^  before  Vice-Chancellor  Wood, 
where  there  was  a  gift  to  the  surviving 
children  of  the  testator's  surviving  child 
for  life  in  equal  shares  as  tenants  in 
common,  with  remainder  to  the  survivor 
of  those  children  in  fee,  and  the  remainder 
in  fee  was  held  void  for  remoteness. 

Then  it  is  said  that  this  is  a  legal  con- 
tingent remainder  supported  by  a  par- 
ticular estate  vested  in  trustees  during 
the  lives  of  the  grandchildren  and  of  the 
survivor  of  them,  and  this  was  not  dis- 
puted. But  the  plaintiffs  argue  further 
that  such  a  remainder  is  not  affected  by 
any  doctrine  of  remoteness,  except  the 
rule  that  estates  cannot  be  limited  to 
unborn  persons  for  life  with  remainders 
to  the  issue  'of   such    unborn  persons. 


I  might  have  contented  myself  with  follow- 
ing Mr.  Justice  Kay's  decision  in  Frost, 
In  re,^  but  it  is  said  that  this  was  only 
the  second  or  alternative  reason  for  his 
judgment,  and  I  have  accordingly  con- 
sidered the  point  for  myself.  It  is  very 
difficult  to  say  when  the  conception  of 
perpetuity  in  its  modern  meaning  first 
appeared  in  our  Courts.  There  is  no 
doubt  that  the  common  law  regarded  all 
attempts  to  restrict  the  free  alienation  of 
property  with  extreme  disfavour,  as  is 
stated  in  Mr.  Butler's  note  to  Coke  on 
Litdston  (3426).  Although  the  8us< 
pense  or  abeyance  of  the  inheritance  (as 
distinguished  from  the  freehold)  was 
allowed  by  the  common  law,  it  was  dis- 
countenanced and  discouraged  as  much  as 
possible,  and  modern  law  has  added  her 
discouragement  of  every  contrivance  which 
tends  to  render  property  inalienable  beyond 
the  limits  settled  for  its  suspense,  because 
it  is  clear  that  no  restraint  on  alienation 
would  be  more  effectual  than  a  suspense 
of  the  inheritance.  He  adds:  "The  same 
principles  have,  in  some  degree,  given 
rise  to  the  well-known  rule  of  law,  that  a 
preceding  estate  of  freehold  is  indis- 
pensably necessary  for  the  support  of  a 
contingent  remainder;  and  they  influence, 
in  some  degree,  the  doctrines  respecting 
the  destruction  of  contingent  remainders." 
There  was  also  the  rule  that  an  estate  by 
purchase  cannot  be  limited  to  the  unborn 
child  of  an  unborn  child — Whitby  v. 
Mitchell  [l890].io  With  all  respect  to 
Mr.  Justice  Kay,  I  do  not  think  that 
much  reliance  can  be  placed  on  the  exist- 
ence of  an  independent  rule  of  law  for- 
bidding a  possibility  on  a  possibility — see 
Gray  on  Perpetuities^  p.  86,  and  WtUiams 
on  Peal  Property  (6th  ed.),  p.  245.  Tho 
phrase  seems  due  to  Lord  Coke's  un- 
fortunate predilection  for  scholastic  logic, 
and  may  possibly  be  a  pedantic  and  in- 
accurate reason  for  avoiding  remoteness 
— see  Blamford  v.  Blamford  [l6l6],^*  cited 
in  Gray  sAt  p.  86  :  "Coke  moves  another 
matter  in  this  case  on  Fopham's  opinion^ 
Co.  I.,  Rector  de  Chedington,  that  a  possi- 
bility on  a  possibility  is  not  good,  for 
here  in  our  case  is  a  possibility  on  a  possi- 
bility .  .  .  yet  it  seems  that  it  is  good,  for^ 

(10)  69  L.  J.  Ch.  486 ;  44  Ch.  D.  85. 
Cll)  3  Balst.  98;  1  BoUe,  318,  321. 
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if  Popham's  opinion  should  be  law^it  would 
4hake  the  common  assurances  of  the  land 
....  but  I  agi*ee  that  in  divers  cases 
there  shall  not  be  possibility  upon  a  possi- 
bility, and  he  puts  the  diversities  put  in 
Lampet'8  Case  10  Co.  50  5/'  It  seems 
probable  that  contingent  remainders 
could  not  anciently  have  been  created 
(see  Williams  an  Seisin,  p.  190),  and  that 
down  to  the  time  of  the  Commonwealth 
the  usual  mode  of  settlement  on  marriage 
waa  by  giving  vested  estates  tail  to  living 
persons,  and  not  estates  tail  to  unborn 
children  {ib,  189).  Although,  therefore, 
there  was  a  general  principle  that  aliena- 
tion should  not  be  restricted  by  the 
creation  of  estates  beyond  a  particular 
estate  for  life  with  a  remainder  in  fee  or 
in  tail,  I  can  find  no  trace  of  any  state- 
ment of  the  present  rule  in  terms  in  any 
of  the  old  books.  But  the  general  prin- 
ciple was  well  established,  and  as  the  in- 
genuity of  real  property  lawyers  invented 
new  devices  for  rendering  land  inalien- 
able for  as  long  a  time  as  possible,  it 
l>ecame  necessary  to  mould  the  expression 
of  the  old  law  so  as  to  meet  new  emer- 
gencies. Thus  in  CadM  v.  Ptdmer 
fisss]  ^3  the  House  of  Lords  settled  the 
question  of  the  extent  to  which  executory 
Kmitations  and  shifting  uses,  which  had 
become  possible  under  the  Statute  of 
CTsee,  could  be  lawfully  carried,  and  they 
<lid  this,  not  by  creating  any  new  law,  for 
that  would  have  been  legislation,  not  deci- 
sion, but  by  applying  the  limits  of  the  old 
law  to  the  new  circumstances.  The  Judges 
who  advised  the  House  supported  their 
opinion  by  numerous  authorities,  and  I 
would  refer  in  particular  to  the  quotation 
Icom  Lord  Kenyon's  judgment  in  Long  v. 
BlackaU  [1797}  '^  :  '<  The  rules  respecting 
executory  devises  have  conformed  to  the 
rules  laid  down  in  the  construction  of 
legal  limitations,  and  the  Courts  have 
said  that  the  estate  shall  not  be  unalien- 
aUe  by  executory  devises  for  a  longer 
term  than  is  allowed  by  the  limitations  of 
Ik  common  law  conveyance."  Here,  then, 
18  an  authoritative  statement,  in  terms  of 
precision,  of  the  rule  of  law  which  had 
existed  for  centuries,  but  had  not  been 
diheretofore  defined,  and  had  been  applied 

(12)  1  CI.  &  F.  372. 

(13)  7  Term  Rep.  100, 102. 
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from  time  to  time  as  occasion  arose  by 
Judges  who,  without  formulating  the  pre- 
cise limits  of  the  rule,  held  (as  Lord 
Nottingham  said  in  Norfolk  {Duke's) 
Case  [l68l]  ^*) :  "  If  it  tends  to  a  per- 
petuity, there  needn  no  more  to  be  said, 
for  the  law  has  so  long  laboured  against 
perpetuities,  that  it  is  an  undeniable 
reason  against  any  settlement,  if  it  can  be 
proved  to  tend  to  a  perpetuity."  The 
rule,  however,  was  only  to  be  applied 
to  cases  where  it  was  really  neces- 
sary in  order  to  defeat  remoteness, 
and  accordingly  Lord  St.  Leonards  in 
Cole  V.  JSewell  [l843]  ^^  points  out  that  it 
has  no  application  to  remainders  limited 
to  arise  after  an  estate  tail,  because  they 
are  destructible  by  barring  such  estate 
tail,  and  are  no  more  open  to  objection 
than  the  estate  tail  itself;  and  this  is  the 
meaning  of  the  reference  to  destructi- 
bility  in  the  passage  that  I  read  above 
from  Lewis  on  Perpetuity,  p.  164.  But 
this  reason  has  no  application  to  con- 
tingent remainders  not  so  limited  and 
destructible;  nor  do  I  think  that  Lord 
St.  Leonards  so  intended — see  Sugden's 
Law  of  Property,  pp.  116-121,  and 
Lord  Brougham's  speech  in  Cole  v. 
Setodl  [1848]^^  in  the  House  of  Lords, 
where  he  puts  this  ground  plainly  as  the 
reason  for  his  observations.  It  would  be 
very  strange  indeed  that  Lord  St. 
Leonards  should  have  referred  to  the 
"  sacred  rule  "  enunciated  in  Purefoy  v» 
Rogers  [l67o]  '^ — that  no  limitation  shall 
be  construed  as  an  executory  or  shifting 
use  which  can  by  possibility  take  effect 
by  way  of  remainder — a  rule  which  prob- 
ably owes  its  origin  to  the  chance  of  de- 
struction by  the  failure  of  the  particular 
estate  incident  to  that  one  and  not  to  the 
other — and  should  at  the  same  time  have 
affirmed  that  the  rule  against  perpetuities 
had  no  application  to  such  contingent 
remainders,  although  they  might  exceed 
the  limits  allowed  for  executory  limita- 
tions, because  they  could  not  exceed  the 
limits  of  perpetuity,  for  the  proposition  is 
self-conttadictory.  Assume  that  the  doc- 
trine of  the  destructibility  of  contingent 


(14)  3  Ch.  Cas.  1,  31. 
(IB)  4  Dr.  &  W.  1. 

(16)  2  H.L.  C.  186,  234. 

(17)  2  Saund.  380,  388,  note  9. 
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remainders  by  failure  of  the  particnlar 
estate  is  dae  to  the  desire  of  the  Courts  to 
avoid  remoteness  (as  Mr.  Butler  suggests) : 
it  does  not  follow  that  such  remainders 
should  be  free  from  all  other  bonds. 
Liability  to  destruction  for  a  particular 
cause  at  or  before  a  given  period  is  not 
incompatible  with,  or  any  ground  for 
immunity  from,  destruction  at  the  same 
period  for  a  cause  common  to  all  other 
interests,  executory,  equitable,  or  other- 
wise, which  may  lead  to  remoteness.  It 
is  plain,  moreover,  that  the  Courts  have 
acted  upon  the  principle  that  the  rule 
against  perpetuities  is  to  be  applied  where 
no  other  sufficient  protection  against 
remoteness  is  attainable.  Thus,  inasmuch 
as  equitable  contingent  remainders  never 
failed  for  want  of  a  particular  estate,  it 
was  held  that  the  rule  must  apply  to  them. 
In  Finch^  In  re;  Abbiaa  v.  Bumey  [i88i],*« 
the  gift  was  to  trustees  on  trust  for  A  for 
life,  and  after  his  death  on  trust  to  con- 
vey to  such  son  of  his  as  should  first 
attain  twenty-five.  Sir  Qeorge  Jessel, 
M.B.,  said :  '*  where  the  legal  fee  is  out- 
standing in  the  trustees,  that  doctrine 
of  contingent  remainders  which,  until  the 
recent  statute,  prevented  contingent  re- 
mainders from  taking  effect  at  all  unless 
they  vested  at  the  moment  of  the  termi- 
nation of  the  prior  estate  in  freehold,  has 
no  operation,  and  on  that  ground  I  think 
this  appeal  should  be  allowed."  In  ffoUis 
ffaspUalTrtuteea  and  Hague,  In  re  [1899],^^ 
the  late  Mr.  Justice  Byrne  held  that 
the  rule  against  perpetuity  applied  to  a 
common-law  condition.  He  says :  '*  the 
Courts  have  first  to  find  what  is  the 
common  law — that  is,  the  principle  em- 
bodied in  what  is  called  the  common  law 
— and  to  apply  it  to  new  and  ever- 
varjdng  states  of  faxit  and  circumstances. 
.  .  .  New  statutes  and  the  course  of 
social  development  give  rise  to  new  aspects 
and  conditions  which  have  to  be  regarded 
in  applying  the  old  principles.  The  policy 
of  the  law  against  the  creation  of  per- 
petuities was  certainly  asserted  at  a  very 
early  date,  as  was  also  the  policy  of 
discountenancing  unrestricted  restraints 
upon  alienation."     In    Chudleigh'a  Case 

(18)  50  L.  J.  Ch.  348 ;  17  Ch.  D.  211. 

(19)  68  L.  J.  Ch.  673,  679 ;  [1899]  2  Ch.  640, 
662. 


[1595]^  (the  Case  of  Perpetuities)  the 
Court  defeated  an  attempt  to  make  the 
Statute  of  Uses  serve  as  the  means  of 
protecting  contingent  remainders  from 
destruction,  lest  limds  should  remain  too 
long  in  settlement.  In  Fineh,  In  re; 
AlSiu  V.  Bumey,^*  the  Court  of  Appeal 
defeated  an  attempt  by  vesting  all 
the  property  in  trustees.  The  present 
attempt  is  made  by  vesting  a  legal 
estate  pur  autre  vie  in  trustees  and 
limiting  the  contingent  remainders  as 
a  legal  use.  In  my  opinion  the  Court 
is  equally  bound  to  defeat  this;  nor 
can  I  find  any  rule  of  law,  or  decision,  or 
principle  to  the  contrary.  The  opinion 
of  the  late  Mr.  Challis  {Real  Property 
(2nd  ed.),  pp.  174-177)  is,  I  think,  suffi- 
ciently displaced  by  Mr.  Justice  Byrne's 
judgment  in  ffoUie  ffoapital  Trudee^ 
and  Hague^  In  rtf,^^  and  that  of  the 
late  Mr.  Joshua  WUliams  by  Gray  on. 
Perpetuity,  pp.  283-298;  and  the  con- 
clusion at  which  I  have  arrived  is  sup- 
ported by  (in  addition  to  the  text- 
writers  cited  in  that  case  and  in  Froti^ 
In  r0®)  an  argument  in  the  first  edition 
of  Jarman  an  WiUa,  vol.  2,  p.  727,  and 
repeated  in  some  of  the  later  editions  by 
Mr.  Sei^'eant  Stephens'  note  in  his  Com- 
meniariee  (8th  ed.),  vol.  1,  p.  554,  and 
by  Mr.  Gray's  excellent  treatise  on  per- 
petuities. The  rule  against  perpetuities 
applies  to  all  contingent  equitable  limi- 
tations of  real  estate  and  all  contingent- 
limitations  of  personalty,  including  lease- 
holds. It  would  certainly  be  undesirable 
to  add  another  to  the  anomalies  that 
adorn  our  law,  as  I  should  succeed  ii^ 
doing  if  I  held  that  the  rule  did  not 
apply  to  legal  contingent  remainders.  I 
therefore  answer  the  first  question  by 
saying  that  the  limitation  in  question  is. 
void  for  remoteness,  and  the  second  ques- 
tion in  the  negative. 

Solicitors— Burd  ft  Eldridges;  G.  A.  B.  Can. 

[Eeported  by  B.  J.  A.  Morriunij  Etq.^ 
Barruter-at'Lanf. 


(20)  1  Co.  Bep.  120te.  130. 
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[IN   THB  COURT  OF  APPBALJ 
Vaughan  Williams,  L.  J. 

BOMIR,  Ii.J. 
BnBLDIG,  L«  J. 
1905. 
March  31. 


Ambleb, 
In  re; 

WOODHBAD 

V,  Ambleb. 


Adminiatraiion  —  Insolvent  EataU  — 
ExeeiOof^a  Eight  of  Eetainer — Huaband 
and  Wife— Right  of  Wife  to  Retain  as 
Bxeentrix  Money  Lent  to  Huehcmd  for 
Purposes  of  Business — Married  Women*s 
Property  Act,  1882  (45  it  46  Viet.  e.  75), 
B.  dr-Judicaiure  Act,  1875  (38  <£r  39  Vict, 
e.  77),  s.  10. 

Seetian  3  of  the  Married  Women's 
Property  Act,  1882,  takieh  deais  with  loans 
ly  a  wife  to  her  htuband,  does  not  apply 
to  the  subject  of  retainer  by  a  tooman  as 
exeouirix  of  her  iusband.  Consequently, 
ihe  right  of  a  woman  who  is  exeouirix  of 
her  late  hwSbamd  to  retain  out  of  assets  of 
his  estate  eoms  to  her  hands  the  amownt  of 
a  loan  mads  by  her  out  of  her  separate 
estate  to  her  hiuband  for  the  purpose  of 
his  business  is  not  taken  away  by  the  joint 
operation  of  that  section  and  section  10  of 
Ae  Judicature  Act,  1875,  in  cases  where 
Ae  estate  is  insohmit. 

Leog,  In  re;  Tarn  v.  Emmerson 
(64  L.  J.  Ch.  468,  471,  472 ;  [1895] 
1  Gh.  652,  657,  660),  and  May,  In  re; 
Crawford  v.  May  (60  L.  J.  Oh.  34; 
45  Gh.  D.  A99),  followed. 

Appeal  from  a  decision  of  FarweU,  J., 
upon  a  question  arising  in  the  adminis- 
tnsktion  of  the  estate  of  James  Ambler, 
wlio  carried  on  business  as  a  worsted- 
spinner.  By  his  will  dated  March  8, 
1894,  James  Ambler,  who  died  on  June  5, 
1901,  appointed  his  wife  Emma  Jane 
Ambler,  and  his  son  John  Ambler,  to  be 
executors  and  trustees  thereof^  and  they 
proved  the  wiU  on  July  20,  1901.  The 
estate  was  insolvent.  On  July  18, 1901, 
proceedings  were  taken  by  creditors  of 
the  testator,  by  originating  summons,  for 
the  administration  of  the  estate,  and  on 
July  30  an  order  was  made  for  accounts 
and  enquiries. 

At  the  time  of  his  death  the  testator 
was  indebted  to  his  wife  in  the  sum  of 
6,6741.  Ss.  Sd.,  money  lent  to  him  by  his 
Wife  out  of  her  separate  estate  for  the 


purposes  of  his  business,  and  interest. 
She  retained  this  sum  out  of  the  personal 
estate  of  the  testator  come  to  her  hands 
as  executrix  in  respect  of  her  debt,  and 
that  was  allowed  to  her  by  the  Master  by 
his  certificate  dated  May  11,  1904. 
Oertain  creditors  of  the  testator,  who  had 
liberty  under  an  order  dated  August  9, 
1901,  to  attend  the  proceedings  in  the 
action,  took  out  a  summons  to  vary  the 
certificate  in  this  respect. 

Earwell,  J.,  declined  to  make  any 
order  on  the  summons. 

The  creditors  appealed. 

I^eviUe,  K.C.,  and  JS.  S.  Ford,  for  the 
appellants. — Farwell,  J.,  felt  himself 
bound  by  the  decision  of  North,  J.,  in 
May,  In  re;  Crawford  v.  May  [i89o],' 
that  the  widow's  common-law  right  of 
retainer  as  executrix  was  not  affected  by 
section  3  of  the  Married  Women's  Pro- 
perty Act,  1882,  and  section  10  of  the 
Judicature  Act,  1875.  In  coming  to  that 
conclusion  North,  J.,  was  influenced  by 
the  decision  in  NeviUe,  In  re;  Lee  v. 
Nuttall  [1879P;  but  that  case  was  before 
the  Married  Women's  Property  Act,  and 
the  decision  of  the  Oourt  of  Appoed  in 
Leng,In  re;  Tarn  v.  Emmerson  \IS95]^* 
does  not  quite  support  May,  In  re.^ 

The  executor^s  right  of  retainer  depends 
upon  equality.  He  cannot  retain  his  debt 
as  against  creditors  of  a  higher  degree — 
Talbot  V.  Frere  [iSTsl*  and  Hankey,  In 
re  ;  Smith  v.  Hankey  [1899].* 

Under  section  3  of  the  Married  Women's 
Property  Act,  1882,  money  lent  by  a  wife 
to  her  husband  for  the  purpose  of  his 
business  is  to  be  treated  as  assets  of  the 
husband's  estate  in  case  of  his  bankruptcy 
under  reservation  of  the  right  of  the 
wife  to  claim  as  a  creditor  after  the 
claims  of  other  creditors  for  value 
have  been  satisfied.  Under  section  10  of 
the  Judicature  Act,  1875,  the  same  rules 
are  to  prevail  in  the  admimstration  of 
insolvent  estates  as  to  debts  and  lia- 
bilities provable  as  may  be  for  the 
time  bemg  in  force  under  the  law  of 

(1)  60  L.  J.  Cb.  34;  45  Cb.  D.  499. 

(2)  48  L.  J.  Ch.  616 ;  12  Ch.  D.  61. 

(3)  64  L.  J.  Ch.  468;  [1895]  1  Ch.  662. 

(4)  9  Ch.  D.  668. 

(6)  68  L.  J.  Ch.  242;  [1899]  1  Ch.  541. 
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bankruptcy  with  rjespect  to  the  estates  of 
persons  adjudged  bankrupt.  The  joint 
effect  of  these  two  sections  is  to  intro- 
duce into  the  administration  of  insolvent 
estates  a  new  inequality;  and  though 
insolvency  in  itself  does  not  take  away 
the  right  of  retainer,  in  the  case  of  a 
widow  executrix  section  3  of  the  Act  of 
1882  alters  the  condition  of  the  assets 
over  which  the  right  exists.  There  is 
really  no  debt  till  the  other  creditors 
have  been  satisfied,  and  as  the  equality  is 
taken  away  the  right  of  retainer  goes. 
That  view  of  the  effect  of  the  two  sec- 
tions is  borne  out  by  the  decision  in 
Leng,  In  re,^  and  by  Genese^  In  re; 
District  Bank  of  London^  ex  parte  [isss].^ 
Maggi,  In  re;  Winehouae  v.  Winehouee 
[1882],^  which  appears  to  be  to  the  con- 
trary, was  disapproved  of  in  Leng,  In  re,^ 
and  in  Whitaker,  In  re;  Whitaker  v. 
Palmer  [i90o],®  and  must  be  taken  to  have 
been  overruled. 

[Vauqhan  WiLLiiiMS,  L.J.— Could  an 
executor  with  an  equitable  debt  exercise 
the  right  of  retainer  ?]  [He  referred  to 
Sander  v.  Heathfield  [l874j.»] 

The  right  is  a  common-law  legal  right 
— Baker,  In  re;  NichoU  v.  Baker 
[1890].»0 

[BoMEB,  L.J. — Under  the  old  law  had 
a  widow  a  right  of  retainer) — Lueh  on 
Buahand  and  Wife  (2nd  ed.),  pp.  400, 
401 ;  Slanning  v.  Style  [1734 J,"  and 
WeUe^     Ex    parte ;     Whitmore^    in    re 

[1842].»»] 

She  may  have  had;  but  section  3  of  the 
Act  of  1882,  while  giving  the  wife  certain 
specific  rights,  also  puts  a  limit  on  them. 
It  puts  her  claim  in  an  inferior  position 
to  the  claims  of  other  creditors,  and  that 
must  put  a  restriction  upon  her  right  of 
retainer.  If  not,  a  large  part  of  the 
protection  given  by  the  section  to  the 
creditors  would  be  taken  away.  It  would 
not  be  fair  that  a  wife  should  voluntarily 
put  money  into  her  husband's  business, 
and  then    defeat    the    rights   of   other 

(6)  65  L.  J.  Q.B.  118;  16  Q.B.  D.  700. 

(7)  61  L.  J.  Ch.  660;  20  Ch.  D.  646. 

(8)  70  L.  J.  Ch.  6;  [1901]  1  Cb.  9. 

(9)  44  L.  J.  Ch.  113 ;  L.  K.  19  Eq.  21. 
(10)  69  L.  J.  Ch.  661 ;  44  Ch.  D  262. 
(U)  3  P.  Wms.  334,  337. 

(12)  2  Mont.  D.  &  D.  604. 


creditors — see  per  Bigby,  L.J.,  in  Clark, 
In  re;  ScJttUze,  ex  parte  [1898].*' 

[Yaughan  Williams,  L.  J. — A  statute- 
barred  debt  could  not  be  proved  in  bank- 
ruptcy, but  an  executor  can  retain  in 
respect  of  one.  Is  that  right  taken  away 
by  section  10  of  the  Judicature  Act, 
1875?] 

That  is  not  quite  the  same  point.  It 
was  decided  in  Leng,  In  re,'  that  the 
effect  of  section  10  was  to  make  section  3 
of  the  Act  of  1882  applicable  in  the 
administration  of  insolvent  estates  in 
Chancery,  and  that  is  sufficient  for  the 
appellants. 

Upjohn,  K,C.,  MidAehtan  Grose,  for  the 
respondents,  were  not  called  upon. 

Vaughan  Williams,  \J, — I  think  that 
it  would  not  be  right  for  us  in  this  case 
to  depart  from  what  has,  to  my  mind, 
been  already  decided  by  the  (>ourt  of 
Appeal.  The  point  in  question  was 
originally  decided  by  Mr.  Justice  North 
in  May,  In  re}  In  that  case  a  widow, 
who  was  the  administratrix  of  her  late 
husband,  whose  estate  was  insolvent, 
claimed  to  retain  out  of  the  assets 
coming  to  her  hands  as  administratrix 
the  amount  of  a  loan  which  she  had  made 
to  him  out  of  her  separate  estate  for  the 
purpose  of  his  business.  Mr.  Justice 
North  allowed  that  claim.  He  said: 
^*Now,  what  the  widow  claims  to  do  is 
this  :  she  is  the  legal  personal  represen- 
tative of  the  deceased ;  she  has  got  into 
her  hands  assets  to  a  larger  amount  than 
the  debt  which  is  due  to  her ;  she  is  not 
seeking  to  prove  for  her  debt,  but  is  seek- 
ing to  retain  it  out  of  the  assets  in  her 
hands.  That  right  she  seeks  to  assert 
cannot  be  denied,  unless  she  is  precladed 
by  the  two  sections  to  which  I  have  re- 
ferred. But  a  right  of  retainer  is  not 
affected  by  the  Judicature  Act  at  all,  as 
was  decided  in  the  case  of  Lee  y.  NuUaU.^  " 
That  case  was  befoi^e  the  Married  Women's 
Property  Act.  He  proceeds :  "  It  is  said 
that  the  point  decided  there  was  that  an 
executor  or  administrator  was  not  a 
secured  creditor  by  reason  of  his  having  a 
right  to  retain.  I  do  not  think  that  was 
the  only  question  decided.    The  decision 

(18)  67  L.  J.  Q.B.  769.  761 ;  [1898]  2  Q.B, 
380,  334. 
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went  to  the  extent  that  the  section  did 
not  apply  to  a  right  to  retain.  Lord  Justioe 
James  said:  *The  sole  object  of  the  sec- 
tion,  as  it  appears  to  me,  was  to  get  rid 
of  the  rule  in  Chancery  under  which  a 
secured  creditor  could  prove  for  the  full 
amount  of  his  debt  and  realise  his  security 
afterwards,  and  to  put  him  on  the  same 
footing  as  in  bankruptcy,  where  he  was. 
only  entitled  to  prove  for  the  balance 
after  realizing  or  valuing  his  security. 
The  section  was  never  intended  to  apply 
to  retainer  by  an  executor.' " 

Undoubtedly  that  passage,  which  was 
cited  by  Mr.  Justice  North  from  the 
judgment  of  Lord  Justice  James,  is  open 
to  this  observation,  that  the  earlier  part  of 
it,  which  I  have  just  read,  is  not  quite 
consistent  with  the  decision  in  Maggi,  In 
r0^;  but  Lord  Justice  James  does  say, 
independently  of  his  observation  as  to  the 
sole  object  of  the  section,  that  the  section 
was  never  intended  to  apply  to  retainer 
by  an  executor. 

The^uestion  that  we  have  to  decide  here 
is  whether  the  section  is  intended  to 
apply  to  retainer  by  an  executrix.  That 
question  was  discussed  by  the  Court  of 
Appeal  in  Leng^  In  rt}  That  case  turned 
upon  the  combined  effect  of  section  10  of 
the  Judicature  Act,  1875,  and  section  3 
of  the  Married  Women's  Property  Act, 
1882,  the  question  being  as  to  rights  of 
proof  of  the  widow  in  competition  with 
other  creditors,  and  the  Court  arrived  at 
Uie  conclusion  that  there  was  no  right  of 
proof.  Lord  Lindley  says  " :  **  This 
conclusion  " — that  is,  the  conclusion  that 
there  was  no  right  of  proof— "is  not 
inconsistent  with  May,  In  r0,^  which  was 
not  a  case  of  proof,  but  of  retainer  by 
the  wife  as  her  husband's  administratrix. 
The  Legislature  has  not  yet  thought 
proper  to  alter  the  law  of  retainer,  and 
section  3  of  the  Married  Women's  Pro- 
perty Act  is  not  addressed  to  that 
subject."  Then,  when  Lord  Justice 
A.  L.  Smith  comes  to  deal  with  that 
same  point  he  says  '^ :  "  In  the  first 
place,  I  should  say  that  I  know  of  no 
<sase  which  deals  with  the  conjoint  opera- 

(14)  64  L.  J.  Ch.,  at  p.  471 ;  [1895]  1  Ch.,  at 
p.  657. 

(16)  64  L.  J.  Ch.,  at  p.  472 ;  [1895]  1  Oh.,  at 
p.  660. 


tion  of  section  10  of  the  Act  of  1875 
and  section  3  of  the  Act  of  1882  with 
the  exception  of  May,  In  re,^  which  was 
not  a  caae,  as  the  learned  Judge  himself 
pointed  out,  of  the  widow  seeking  to 
prove,  but  of  the  right  of  retainer  by 
the  widow,  to  which  section  3  of  the  Act 
of  1882  did  not  apply." 

Under  those  circumstances  I  do  not 
think  that  we  ought  in  this  Court  to  say 
that  the  conjoint  operation  of  those  two 
sections — section  10  of  the  Judicature 
Act,  1875,  and  section  3  of  the  Married 
Women's  Property  Act,  1882— does  affect 
or  alter  the  right  of  retainer. 

KoMEii,  L.J.  —  It  is  admitted,  with 
regard  to  the  legal  point  that  we  have  to 
decide,  that  up  to  the  passing  of  the 
Married  Women's  Property  Act,  1882, 
there  was  the  right  of  retainer  by  the 
executrix,  the  widow,  in  such  a  case  as 
we  have  to  deal  with.  The  sole  point  is 
therefore  whether  section  3  of  the  Married 
Women's  Property  Act,  1882,  took  away 
that  right.  Section  3  of  the  Act  of  1882 
was  certainly  not  on  the  face  of  it  dealing 
with  the  question  of  the  right  of  retainer 
at  all — it  was  dealing  with  the  question  of 
proof ;  and  after  section  3  was  passed  the 
right  of  retainer  might  well  have  existed 
consistently  with  due  effect  being  given 
to  the  provisions  of  section  3. 

As  was  pointed  out  by  my  Lord  in 
the  coui*se  of  the  argument,  the  only 
question  is  whether  we  can  infer,  either 
necessarily  or  clearly,  that  the  Legis- 
lature by  section  3  intended  to  take 
away  the  right  of  retainer  which  was  then 
existent.  Lord  Justice  Lindley  in  Leng, 
In  r«,'  said,  with  regard  to  that  very 
point,  that  the  Legislature  had  not 
thought  proper  yet  to  alter  the  law  of 
retainer,  and  that  section  3  of  the  Married 
Women's  Property  Act,  1882,  was  not 
addressed  to  that  subject.  Lord  Justice 
A.  L.  Smith  in  his  judgment  says  in 
effect  the  same  thing ;  and  Lord  Halsbury 
concurred  in  the  judgments  which  had 
been  delivered  by  Lord  Justice  Lindley 
and  by  Lord  Justice  A.  L.  Smith. 

All  I  can  say  with  regard  to  this  appeal 
is  that  I  am  not  prepared  to  differ  from 
those  statements  as  to  the  effect  of  sec- 
tion 3  of  the  Act  of  1882,  and  under 
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ihose  drcumstances  I  think    that  this 
appeal  most  be  dismissed. 

Stiblikg,  L.J. — I  have  oome  to  the 
same  conclusion ;  but  simply  because  I 
defer  to  the  statement  of  the  law  made 
by  the  members  of  this  Court  in  Leng^ 
In  re} 

Appeal  dismissed. 

Solicitors  —  Johnson,  Weatherall  k.  Start, 
agents  for  Wade,  Bilbroogb,  Tetley  ic  Co., 
Bradford,  for  appellants ;  Helliwell,  Harby  & 
Eversbed,  agents  for  Jabb,  Booth  fcHelliwell, 
Halifax,  for  respondents. 

{ReporUd  hy  A,  J.  Hall,  Esq.^ 
Barrigter^at'Law, 


SWIHFEN  EadY,  J. 

1905. 

March  20,  27. 


Humphreys  v. 
Morten. 


Landlord  and  Tenant  —  Lease  —  For- 
feUwre  —  Relief  —  Parties  Necessary  to 
Application  —  Original  Lessee — Original 
Assignee — Costs — Common  Law  Procedure 
Act,  1852  (15  d;  16  Vict.  c.  76),  *.  210— 
Common  Law  Procedure  Act^  1860  (23  d: 
24  Vict,  c  126),  9.  1. 

Although  as  a  general  rule  upon  an  ap- 
plication  hy  vmder-leseees  for  relief  against 
forfsiture  of  the  head-lease  the  Court  will 
require  the  origiiicU  lessee  to  be  mctd^  a 
party  to  the  proceedings,  yet  Mts  toill  he 
dispensed  with  where  good  reason  is  shewn 
for  not  making  him  a  party. 

Where,  therefore,  in  an  action  hy  mort- 
gagees hy  sub-demise  of  an  under-lease 
for  relief  against  forfeiture  of  the  lease  for 
non-payment  of  rent  it  appeared  that  the 
original  lessee  heeame  bankrupt  in  1877, 
that  his  trustee  assigned  the  lease,  and  that 
the  ctssignee  subsequently  disappeared  and 
had  not  been  heard  offer  twenty-six  years, 
the  Court  dispensed  with  the  necessity  of 
making  either  the  origifuil  lessee  or  assignee 
parties  to  the  action. 

Hare  v.  Elms  (62  L.  J.  K.B.  187; 
[1893]  1  Q.B.  604)  discussed. 

Where  in  such  an  action  the  right  of  the 
appUeants  to  relief  is  contested  by  the  lessor, 
the  order  as  to  costs  made  in  Howard  v. 


Fanshawe  (64  L.  J.  Oh.  666 ;  [1895]  2  Ch. 
581)  should  be  foUowed'-namely,  thatt  the 
applicants  must  pay  the  easts  of  obtaining 
ike  reUef  except  so  far  as  they  have  been 
increased  hy  ^  resistance  to  the  claim  by 
the  lessor 

Newbolt  V.  Bingham  (72  L.  T.  852) 
distinguished. 

Action  by  mortgagees  by  sub-demise  of 
an  under-lease  for  rolief  against  the  for- 
feiture of  the  original  lease. 

By  a  lease  dated  May  1,  1872,  certain 
premises  at  Harrow  were  demised  by 
O.  Smith  and  O.  Walter  to  F.  Dimsdale 
for  the  term  of  ninety-nine  years  from 
June  24,  1870.  The  lease  contained  a 
proviso  for  re-entry  on  non-payment  of 
rent  for  twenty-one  days. 

In  1877  Dimsdale  became  bankrupt 
and  one  Browne  was  appointed  the 
trustee  of  his  estate. 

By  a  deed  dated  March  26,  1878,  the 
premises  were  assigned  by  Browne  to 
J.  H.  Barsby  for  the  residue  of  the  term 
granted  by  the  lease. 

By  a  mortgage  dated  June  23,  1879, 
Barsby  demised  the  premises  by  way  of 
mortgage  to  J.  Myersoough  and  A.  H. 
Martin  for  the  residue  of  the  term 
granted  by  the  lease  except  the  last  day 
thereof. 

By  various  assignments,  and  ultimately 
by  a  deed  dated  March  1,  1899,  the 
premises  comprised  in  the  lease  were 
demised  to  G.  Burch  for  the  residue  of 
the  then  unexpired  term  of  ninety-nine 
years  except  the  last  day  thereof. 

By  a  mortgage  dated  March  1,  1899, 
the  premises  were  demised  by  way  of 
mortgage  by  Burch  to  the  trustees  of 
the  Loyal  Amicable  Lodge,  No.  3557  (a 
branch  of  the  North  London  District)  of 
the  Independent  Order  of  Odd  Fellows, 
Manchester  Unity,  Friendly  Society,  regis* 
tered  under  the  Friendly  Societies  Act, 
1875,  for  all  the  residue  of  the  original 
term  less  three  days. 

Burch  let  the  premises  to  one  S.  E. 
Smith  at  an  annual  rent,  and  he  con- 
tinued in  possession  until  November  16, 
1904. 

The  reversion  expectant  on  the  term 
granted  by  the  lease  became  unknown  to 
the  plaintiffs,  the  present  trustees  of  the 
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Lc^al  Amicable  Lodge,  and  some  time  ago, 
yetfted  in  one  W.  Black,  now  deceased. 
One  Colin  Hunter  and  the  defendant 
J.  G.  Morten  were  his  executors.  The 
defendant  Burch  omitted  to  pay  to  Black 
or  his  executors  the  ground-rent  reserved 
under  the  lease  which  accrued  due  on 
December  25,  1902,  and  all  rent  subse- 
quently becoming  due. 

On  July  16,  1903,  Hunter  and  the 
defendant  Morten,  as  executors  of  Black, 
commenced  an  action  against  the  defen- 
dant Burch  to  recover  possession  of  the 
premises  by  reason  of  the  forfeiture  in- 
curred by  him  under  the  proviso  for 
re-entry  for  non-payment  of  rent,  and  on 
November  23,  1903,  in  default  of  appear- 
ance to  the  action,  recovered  judgment 
in  the  action. 

Hunter  died  on  September  24,  1904. 

On  November  16,  1904,  possession  of 
the  premises  was  delivered  to  the  sheriff 
(acting  under  a  writ  of  habeat  possBa- 
nonem)  by  S.  E.  Smith,  who  by  arrange- 
ment with  the  defendant  Morten  im- 
mediately thereafter  entered  again  upon 
the  premises  and  became  tenant  thereof 
to  the  defendant  Morten  upon  an  annual 
tenancy. 

On  November  17,  1904,  the  plaintiffs 
were  informed  that  the  writ  of  possession 
had  been  executed,  which  was  the  first 
time  that  they  heard  or  knew  anything  of 
the  recovery  of  possession  by  the  defen- 
dant Morten. 

The  defendant  Burch  gave  a  charge 
over  the  premises  subject  to  the  plaintiffs' 
mortgage  to  one  W.  H.  Thomas,  and  his 
representatives  were  made  defendants  to 
this  present  action ;  but  they  did  not 
defend,  and  under  the  circumstances  the 
facts  with  regard  to  their  charge  were 
immaterial  for  the  purposes  of  this  report. 

On  December  8,  1904,  the  plaintiffs 
issued  their  writ  in  the  present  action 
claiming  a  declaration  that,  upon  pay- 
ment by  them  of  the  rent  which  from 
September  29,  1902,  would  have  accrued 
due  upon  the  lease,  and  the  costs  of  the 
action,  and  all  other  costs  payable  by  the 
defendant  Morten  and  Hunter,  or  the 
defendant  Morten,  in  respect  of  the  for- 
feitore  and  re-letting  of  the  premises,  and 
the  costs  of  the  defendant  Morten  of  this 
action,  or  such  of  them  as  the  Court  should 


see  fit,  the  plaintiffs  were  entitled  to 
have  granted  to  them  by  the  defendant 
Morten  a  lease  of  the  premises  (the 
counterpart  to  be  executed  by  the  plain- 
tiffs) for  all  the  term  granted  by  the  lease, 
or  for  such  term  as  to  the  Court  should 
seem  fit,  containing  similar  covenants  on 
the  part  of  the  lessor  and  lessees  to  the 
covenants  contained  in  the  lease  with 
respect  to  the  premises. 

The  defendant  Morten,  by  his  defence, 
submitted  that  the  plaintifEs  were  not 
entitled  to  any  relief  in  the  action  on 
various  grounds — inter  alia  because  the 
defendant  had  recovered  and  was  now  in 
possession  of  the  premises  comprised  in 
the  lease,  and  was  not  proceeding  by  action 
or  otherwise  to  enforce  any  right  of  re- 
entry or  forfeiture^  and  because  Barsby, 
or  other  the  person  in  whom  the  term  of 
ninety-nine  years  was  vested,  was  not  a 
party  to  the  action,  and  because  the  de- 
fendant had  recovered  possession  of  the 
premises  and  had  re-let  the  premises  to 
S.  E.  Smith  for  one  year  from  Christmas, 
1904,  and  thereby  altered  his  position  in 
respect  thereto. 

Neither  Dimsdale,  the  original  lessee, 
nor  Barsby,  his  assignee,  was  made 
a  party  to  the  action.  Dimsdale  had  be- 
come bankrupt  in  1877.  Barsby  was  at 
one  time  a  soldier,  and  afterwards  had 
no  settled  occupation.  He  had  disappeared 
some  twenty-six  years  ago,  and  had  not 
subsequently  been  heard  of. 

Johnston  Edtoarda,  for  the  plaintiffs. — 
The  action  lies  under  the  equitable  juris- 
diction of  the  Court  under  section  210  of 
the  Common  Law  Procedure  Act,  1852, 
not  under  section  14  of  the  Conveyancing 
and  Law  of  Property  Act,  1881— -ffo^er* 
V.  Eiee  [i892].* 

It  is  said  against  the  plaintiffs  that 
relief  cannot  be  granted  as  Barsby  has 
not  been  made  a  party  to  the  action,  and 
Hare  v.  Elms  [l893j  ^  is  relied  upon. 
That  case  does  not,  however,  lay  down  a 
hard-and-fast  rule  that  the  original  lessee 
or  assignee  must  necessarily  be  brought 
before  the  Court  on  an  application  for 
relief.    That  case  was  commented  on  in 

(1)  61  L.  J.  Oh.  673 ;  [1892]  2  Ch.  170. 

(2)  62  L.  J.  Q.B.  187 ;  [1893]  1  Q.B.  604. 
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Qray  v.  Bonsall  [i904],'  and  the  Court  is 
asked  to  adopt  the  view  of  Mathew,  L. J., 
in  that  case— that  the  Oourt  has  a  dis- 
cretion as  to  whether  it  will  require  the 
original  lessee  to  be  brought  before  the 
Court.  See  also  per  Stirling,  J.,  in 
Howard  v.  Fanshawe  [l896]^  and  Wood- 
faU  on  Landlord  cmd  Tenant  (16th  ed.), 
p.  839.  The  plaintiffs  do  not  ask  to 
disturb  Smith  in  his  tenancy. 

Eve,  K.O,f  and  Jason  Smith,  for  the 
defendant  Morten. — This  is  not  an  appli- 
cation for  relief  under  the  Conveyancing 
Act,  1881  or  1892,  and  therefore  it  is 
necessary  to  look  at  the  Acts  under  which 
the  relief  is  sought.  Under  the  Common 
Law  Procedure  Act,  1860  (23  &  24  Vict, 
c.  126),  s.  1,  an  action  for  relief  cannot  be 
maintained  in  the  absence  of  the  original 
lessee  or  assignee — Hare  v.  Ehne,^  which 
was  approved  of  in  Gray  v.  BoneaU^ 
The  principle  of  Hare  v.  Elms  ^  applies 
to  the  present  case. 

[SwiNFEN  Eady,  J .,  referred  to  Doe  d. 
Whitfield  V.  Roe  [isil].*] 

That  case  decided  that  a  mortgagee  of 
a  lease  had  the  same  title  to  relief  against 
an  ejectment  for  non-payment  of  rent, 
and  upon  the  same  terms,  as  the  lessee 
against  whom  the  recovery  was  had. 
Formerly  the  Court  of  Chancery  had  no 
power  to  relieve  against  a  forfeiture  ex- 
cept where  it  involved  a  money  penalty. 
The  Conveyancing  and  Law  of  Property 
Act,  1881,  does  not  apply  to  a  case  like 
the  present,  where  judgment  and  execu- 
tion in  an  ejectment  have  been  obtained. 
That  Act  repealed  22  &  23  Vict.  c.  35, 
the  effect  of  which  was  to  restore  the 
landlord  to  the  position  he  occupied 
before  the  passing  of  the  latter  Act.  In 
Gregory  v.  Wilson  [I852]  ^  the  Court 
refused  to  grant  relief. 

S,  R,  Earle,  for  the  executors  of 
Thomas. 

W.  A.  Peck,  for  Burch. 

Johnston  Edwards  replied. 

SwiNFEN  Eady,  J.— The  plaintiffs  in 
this  action  are  mortgagees  of  a  leasehold 

(3)  73  L.  J.  K.B.  616 ;  [1904]  1  KB.  601. 

(4)  64  L.  J.  Cb.  666,  670;  [1895]  2  Gb.  581, 
589 

(5)  8  Taant.  402. 

(6)  22  L.  J.  Ch.  169 ;  9  Hare,  683. 


house.  The  defendant  Morten,  who  alone 
has  appeared  on  the  trial  of  the  action, 
has  recovered  judgment  in  an  action  for 
the  recovery  of  land  for  non-payment  of 
ground-rent  payable  under  the  lease.  The 
action  was  brought  in  July,  1903,  judg- 
ment for  possession  was  given  in  Novem* 
her,  1903,  but  the  writ  for  possession  was 
not  executed  until  November,  1904.  It 
was  not  until  November,  1904,  that  the 
matter  came  to  the  knowledge  of  the 
mortgagees,  and  almost  immediately  after 
they  issued  their  writ  in  the  present 
action  claiming  relief. 

It  is  to  be  observed  that  the  only 
ground  on  which  the  landlord  brought 
the  action  was  for  non-payment  of  rent. 
No  other  breach  entitling  the  landlord  to 
re-enter  other  than  non-payment  of  rent 
was  proved. 

The  plaintiffs  having  come  within  due 
time  and  sought  relief  on  payment  of  the 
rent,  if  that  were  all  it  would  be  a  matter 
of  course  to  grant  it.  According  to  the 
long-established  practice  of  the  Court  of 
Chancery,  the  power  to  re-enter  was 
regarded  as  a  security  to  enforce  payment 
of  the  rent,  and  the  practice  was  on 
payment  of  the  rent  to  grant  relief.  The 
Court  looked  at  the  substance  of  the 
transaction,  and  if  the  plaintiffs  came 
within  due  time  it  would  be  a  matter  of 
course  to  grant  them  relief  on  payment 
of  the  rent. 

The  defendants  in  the  present  case 
have  objected  to  relief  being  given  on  the 
ground  of  the  absence  of  the  original 
lessee  and  assignee.  It  was  said  that, 
having  regard  to  the  decision  in  Ha/rt  v. 
Elms,*  the  absence  of  the  original  lessee 
and  assignee  precluded  relief  being  given. 
Now  it  was  pointed  out  by  Mr.  Justice  Day 
in  that  case  that  where  lessees  or  others 
are  claiming  relief  ^*  They  must  bring  the 
proper  parties  before  the  Court,  or  give 
some  good  excuse  for  not  having  done 
so";  and  Mr.  Justice  Collins  in  con- 
curring, said,  "  I  am  therefore  of  opinion 
that  the  relief  asked  for  should  not  be 
given  in  the  absence  of  the  first  lessee ; 
and,  no  reason  having  been  given  by  the 
applicants  for  not  making  him  a  party  to 
the  proceedings,  this  application  should 
be  refused."  The  application  was  refused 
on  the  ground  that,  as  the  renewal  of  the 
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forfeited  lease  would  re-impose  a  liability 
on  the  lessee,  the  lease  ought  not  to  hb 
renewed  in  his  absence  and  without 
giving  him  the  opportunity  of  being 
heard. 

In  my  opinion  the  circumstances  of 
the  present  case  are  such  that  a  sufficient 
reason  is  given  for  not  making  the  original 
lessee  or  assignee  a  party.  It  appears 
that  the  original  lessee  long  since  became 
a  bankrupt,  and  that  the  lease  was 
assigned  by  his  trustee  in  bankruptcy. 
There  is  therefore  no  necessity  to  make 
him  a  party.  The  assignee,  on  the  other 
hand,  was  for  a  time  a  soldier,  and  after 
that  had  no  business,  and  has  disappeared 
for  some  twenty-six  years,  and  none  of 
his  relatives  know  where  he  is.  In  these 
circumstances  I  think  that  the  plaintiffs 
have  shewn  sufficient  reasons  for  not 
making  him  a  party  to  the  action.  [His 
Lordship  then  dealt  with  other  objectious 
raised  by  the  defendant  Morten  to  relief 
being  granted,  and  held  that  they  failed. 
He  continued  :]  The  plaintiffs  are  there- 
fore entitled  to  the  relief  claimed,  subject 
only  to  the  question  of  costs,  on  which  I 
will  hear  the  parties. 

Johnston  Edwards,  for  the  plaintiffs. — 
This  is  in  reality  an  undefended  action. 
The  same  order  as  to  costs  ought  to  be 
made  as  was  made  in  Howard  v.  Fan- 
shatve,* 

Eve^  K.C,  for  the  defendant  Morten. — 
The  case  is  like  NwoboU  v.  Bingham  [l895U 
Relief  ought  ouly  to  be  granted  on  the 
terms  of  the  plaintiffs  paying  the  whole 
of  the  costs  of  the  action. 

Johnston  Edwa/rds,  in  reply.  —  That 
case  does  not  apply,  because  relief  there 
was  only  given  on  the  appeal  upon  the 
plaintiffs  submitting  to  the  condition  of 
relief,  which  they  had  refused  to  do  in 
the  Court  below. 

SwiNPEN  Eady,  J. — I  must  follow  the 
rule  in  Howard  v.  Farhsihawe^  The  plain- 
tiffs must  pay  the  costs  of  the  action, 
except  so  far  as  they  have  been  increased 
by  the  defendant  Morten's  disputing  the 
plaintiffs'  right  to  relief.  The  defendant 
Morten  must  pay  these  increased  costs, 
and  there  will  be  the  usual  set-off.  The 
(7)  72  L.  T.  852. 


plaintiffs  are  clearly  bound  to  pay  the 
costs  of  obtaining  relief — Croft  v.  London 
and  County  B<»tMng  Co,  [i886]  ^ — but  not 
the  costs  as  increased  by  the  resistance 
to  that  relief. 

Newholt  V.  Bingham'^  was  a  different 
case.  There  the  plaintiffs  coming  for 
relief  had  refused  in  the  Court  of  first 
instance  to  concede  the  necessary  con- 
dition of  relief— namely,  to  give  security 
for  doing  the  repairs.  Lord  Justice  A.  L. 
Smith  said  :  ''  I  only  wish  to  say  that  I 
think  that  the  appellant  has  come  up  to 
the  Court  of  Appeal  with  an  entirely  new 
case.  I  have  no  doubt  that,  if  the  mort- 
gagee had  asked  for  it,  he  could  have  got 
relief  from  the  Judge  at  chambers  on  the 
same  terms  as  he  gets  it  here."  No  such 
considerations  arise  here,  and  I  therefore 
follow  Howard  v.  Fanshawe} 

Soliciton — Joseph  Fearce ;  Morten,  Cutler  k  Co. 

[Reported  by  W.  Ivimey  Cook^  E»q 
Barriiter-at  -Law. 


[IN  THE  COURT  OF  APPEAL! 
Vaughan  Williams,  L.  J.  ■\      Obmerod, 
Stirling,  L.J.  /  Grikrson&Co. 

1905.  t  V.  St.  George's 

March  2.  J    Ironworks. 

Discovery — Production  of  Documents — 
Right  of  Inspecting  Party  to  Make  Copies 
— Mules  of  the  Supreme  Courts  1883, 
Order  XXXI,  rule  14;  Order  LXV, 
rule  27 J  sub-rule  18. 

Under  the  ustial  order  for  production 
and  inspection  of  documents^  the  inspecting 
party  is  entitled  to  make  copies  for  hiTnself 
in  the  same  way  as  he  was  entitled  to  do 
under  the  old  practice  in  the  Court  of 
Chancery.  His  right  in  this  respect  is  not 
taken  away  or  qualified  by  svh-rule  \%  of 
rule  27  of  Order  LXV.^  which  relates  to 
costs  only. 

Appeal  against  a  decision  of  Joyce,  J. 

By  an  order  dated  February  17,1903, 
and  made  in  the  usual  form,  the  defendants 
were  ordered  to  make  discovery  of  docu- 
ments and  to  produce  at  the  office  of  their 
solicitor  in  London  such  documents,  and 
(8)  54  L.  J.  Q.B.  277  ;  14  Q.B.  D.  347. 


Digitized  by 


Google 


374 


CHAMCEBY  DIVISIOK. 


[1906 


Okioerod,  Gbiebson  Si  Co.  v.  St.  Georgb's  Ibonwobks,  App. 


the  plaintififo,  their  solicitors  and  agents, 
were  ''to  be  at  liberty  to  inspect  and 
peruse  the  documents  so  produced  and  to 
take  copies  and  abstracts  thereof  and 
estnudta  there&om."  By  another  order 
dated  June  8,  1904,  it  was  ordered  that 
the  plaintiff  be  at  liberty  to  attend  with 
Sir  Eustace  Piers,  the  duly  appointed 
agent  of  one  of  the  plaintiffs,  at  the  office 
of  the  defendants'  solicitor  in  London  to 
inspect  the  documents  disclosed  by  the 
defendants  "and  to  take  copies  and 
abstracts  thereof  and  extracts  therefrom." 
The  defendants'  solicitors  insisted  that 
under  these  orders  they  were  themselves 
entitled  in  the  first  instance  to  make  the 
copies  and  extracts  required  by  the  plain- 
tiffs at  a  charge  of  fourpence  per  folio. 
In  consequence  the  plaintiffs  took  out  a 
summons,  asking  that,  the  defendants  by 
their  solicitor  refusing  to  allow  the  plain- 
tiffs' solicitors  to  tcJce  copies  and  ab- 
stracts and  extracts  from  the  documents 
disclosed  by  them,  the  defendants  might 
be  ordered  forthwith  to  bring  the  same 
into  Court,  on  which,  on  February  8, 1905, 
Joyce,  J.,  in  chambers  made  the  order 
now  appealed  from — namely,  that  unless 
the  defendants  forthwith  undertook  to 
allow  the  applicants,  their  solicitors  and 
agents,  to  copy  the  documents  ordered  to 
be  produced  as  they  pleased,  the  defen- 
dants should  within  ten  days  from  the 
service  thereof  produce  and  leave  the 
documents  at  the  Central  Office  of  the 
Royal  Courts  of  Justice.  On  making  the 
order  Joyce,  J.,  delivered  the  following 
written  judgment :  "  The  order  for  affi- 
davit and  production,  &c.,  is  in  the  time- 
honoured  form  in  use  before  the  Judica- 
ture Act  and  since  continued.  That  form 
of  order  in  my  opinion  authorised  the 
person  inspecting  to  take  or  make  (for  to 
my  mind  there  is  not  for  the  present  pur- 
pose any  difference  in  the  meaning  of 
these  two  words)  copies  or  extracts.  See 
Pratt  V.  Pratt  [1882]  *  and  the  observa- 
tions of  Lord  Lindley  in  MvUer  v.  Eastern 
and  MidlandB  Railway  [1888].*  The  only 
question  is  whether  the  Bules  of  the 
Supreme  Court,  Order  LXV.  27  (18),» 

(1)  61 L.  J.  Ch.  838;  W.  N.  (1882),  161. 

(2)  57  L.  J.  Ch.  616,  620 ;  38  Oh.  D.  02,  106. 

(3)  Order  LXV.  nile  27,  sub-rnle  18:  "As 
totakisg  copies  of  documents  in  possession  of 


directly  or  indirectly,  alter  the  effect  of 
such  an  order.  I  have  not  been  able  to 
ascertain  how  or  when  this  rule  originated. 
But  in  my  opinion  all  it  does  is  to  provide 
what  the  charge  is  to  be  when  the  in- 
specting party  formally  (by  writing)  re- 
quires a  copy  or  extract  to  be  made  for 
him  by  the  other  party.  I  do  not  see 
how  the  supposed  rule  contended  for  by 
the  respondents  to  this  summons  ooold 
practically  be  worked.  How  is  the  line 
to  be  drawn  between  what  the  inspecting 
party  may  copy  and  what  he  may  xiot  % 
The  result  is  that  the  respondents  must 
either  undertake  to  allow  the  applicants 
to  copy  as  they  please  or  the  documents 
must  be  brought  into  Court,  which  is  the 
strict  course,  production  at  the  ofBioe  of 
the  solicitor  b^ng  in  truth  an  indulgence 
permitted  for  the  convenience  and  'with 
the  assent  of  the  parties  or  one  of  them 
— Brown  v.  SeweU  [isso].*  I  give  leave 
to  appeal,  it  being  a  most  important  point, 
and  I  do  not  require  expense  to  be  incurred 
of  any  further  argument  before  me  either 
in  chambers  or  in  Court.  Costs  to  be 
costs  in  action." 

The  defendants  appealed. 

Danchwerta^  K.C,^  and  Charles  Bathurat^ 
for  the  appellants.— The  old  practice 
relating  to  the  production  of  documents 
is  stat^  by  Wood,  V.C,  in  Bonnardet  v. 
Taylor  [isei]  ^  as  foUo^c^s :  "  The  common 
order  gives  the  plaintiffs  power  to  go 
themselves  and  make  copies  and  extracts, 
though  the  usual  practice  is  to  take  the 
copies  from  the  solicitors  of  the  defen- 
dants " — and  see  Brown  v.  Setoeilj* 
Prestney  v.  Colchester  Corporation  [iSSS],* 
Pratt  V.  Pratt^^  Bray  on  Discovery  (ed. 

another  party,  or  extracts  therefrom,  under 
rales  of  Ooart  or  any  special  order,  the  party 
entitled  to  take  the  copy  or  extract  is  to  pay 
the  solicitor  of  the  paxty  producing  the  doca- 
ment  for  such  copy  or  extract  as  he  may,  by 
writing,  require,  at  the  rate  of  4^.  per  folio  ; 
and  if  the  solicitor  of  the  party  producing:  the 
document  refuses  or  neglects  to  supply  the 
same,  the  solicitor  requiring  the  copy  or  extract 
is  to  he  at  liberty  to  make  it,  and  the  solicitor 
for  the  party  producing  is  not  to  be  entitled  to 
any  fee  in  respect  thereof." 

(4)  16  Ch.  D.  617,  618. 

(6)  30  L.  J.  Oh.  623  ;  IJ.  &  H.  383. 

(6)  62  L.  J.  Ch.  877 ;  24  Oh.  D.  376. 
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1885),  p.  174,  Banieffs  Chcmeery  Prac- 
Hee  (7th  ed.),  vol.  ii.  pp.  1574, 1575,  Kerr 
on  IHecoverf/f  p.  74 ;  SeUm  (6th  ed.),  vol.  i. 
p.  80;  PrmUee  v.  PhiUipa  [l843y  and 
Eepublio  of  Peru  v.  Weguelin  [1872].® 
What  Wood,  V.O.,  described  as  the 
usual  practice  has  been  made  the  practice 
of  the  Ooort  under  Order  LXV.  rule  27, 
sub-rule  18,  if^hich  first  appeared  as  an 
additional  rule  of  August  12,  1875,  and 
was  intended  to  make  uniform  what  was 
in  fact  the  general  practice  among  solici- 
tors. That  sub-rule  contemplates  the 
SQlicitor  of  the  producing  party  making 
the  copy  in  the  first  instance,  and  only 
entitles  the  inspecting  party  to  make  the 
copy  for  himself  in  case  the  producing 
party's  solicitor  refuses  or  neglects  to 
supply  one.  There  is  a  distinction  in 
the  language  of  the  sub-rule  between 
^'  take  ^  and  '^  make ''  which  bears  out  this 
contention.  The  general  rule  that  a  right 
to  inspect  a  document  confers  a  right  to 
make  a  copy  or  extract  is  negatived  by 
the  express  language  of  sub-rule  18 — 
MuUer  v.  Baskm  amd  Midlands  RaUwa^y^ 
Balaghat  Geld  Mining  Co.,  In  re  [l90l],^ 
and  Bevan  v.  Webb  [i90i].*o 

Caaeelf  for  the  respondents,  was  not 
called  upon. 

Vaughan  Williams,  L.J. — On  Febru- 
ary 17, 1903,  an  order  for  discovery  in  the 
common  form  was  made  in  this  action,  and 
after  the  usual  order  for  the  production 
of  documents  came  these  words :  "  and  the 
applicants  their  solicitors  and  agents  are 
to  be  at  liberty  to  inspect  and  peruse  the 
documents  so  produced  and  to  take  copies 
and  abstracts  thereof  and  extracts  there- 
from, as  the  applicants  shall  be  advised  " ; 
and  subsequently,  on  February  8,  1905, 
the  order  was  made  from  which  this  appeal 
is  brought.  [His  Lordship  read  it,  and 
continued :]  I  cannot  put  the  matter 
better,  or  in  a  shorter  way,  than  it  was 
put  by  Mr.  Justice  Joyce  in  his  judg- 
ment. Speaking  of  Order  LXV.  rule  27, 
sub-rule  18,  the  learned  Judge  said,  '*  In 
my  opinion  all  it  does  is  to  provide  what 
the  charge  is  to  be  when  the  inspecting 
party  formally  (by  writing)  requires  a 

(7)  2  Hare,  162. 

(8)  41  L.  J.  C.P.  144 ;  L.  R.  7  C.P.  362. 

(9)  70  L.  J.  E.B.  866;  [1901]  2  E.6.  666. 
(10)  70  L.  J.  Ch.  636 ;  [1901]  2  Oh.  69. 


copy  or  extract  to  be  made  for  him  by 
the  other  party." 

I  do  not  think  that  counsel  for  the 
appellants   contended    that    under    the 
practice  of  the  Court  of  Chancery  before 
the  Judicature  Act  an  order  in  the  form 
of  the  order  made  in  the  present  case 
would  not  have  entitled  the  person  who 
obtained  it  to  make  copies  himself  of  the 
documents  produced  if  he  chose  to  do  so. 
But  it  is  said  that  this  effect  of  the  old 
ibrm  of  order  has  been  taken  away  by 
the   words    of   Order    LXV.    rule    27, 
sub-rule  18.   It  is  said,  and  I  think  rightly 
said,  that  the  word  "  take  *'  in  that  rule  is 
used  in  the  sense  of  obtaining  a  copy  from 
the  other  party ;  and  it  is  said  that  that 
rule  was  intended  to  take  away  the  old 
right  of  the  person  who  obtained    the 
order  for  production  to  make  copies  him- 
self of  the  documents  produced  for  inspec- 
tion.    I  cannot  accede  to  that  view.     It 
seems  to  me  manifest  that  the  expression 
''  take  copies  "  is  frequently  used  in  legal 
documents  to  cover  the  case  of  a  copy 
being  made  by  the  party  who  is  inspect- 
ing, as  distinguished  from  the  case  of  his 
obtaining  a  copy  from  the  other  party. 
The  case  of  Mutter  v.  Baetem  and  Mid- 
lands  Raihjoay  *  is  a  striking  instance  of 
the  use  of  the  word  "  take  "  in  that  sense, 
for  in  the  judgment  of  Mr.  Justice  Chitty 
I  find  the  following  passage:  'Hhere  is 
no  prohibition  on  the  shareholder,  during 
the  time  that  he  makes  his  inspection, 
making  notes  of  that  which  he  inspects. 
As  was  said,  he  might,  if  he  could,  com- 
mit the  whole  register  to  memory.    That 
of  course  would  be  a  difficult  thing  to  do. 
But  there  is  nothing  in  the  Act  which 
prevents  his  making  a  note,  and  if  he  may 
make  a  note,  I  do  not  see  why  he  may  not 
make  a  complete  note  of  any  particular 
part :  in  other  words,  why  he  may  not 
make  an  extract,  and  from  that  it  seems 
to  follow  that  he  may  make  a  reasonable 
use  of  the  inspection  and  take  a  copy. 
...  I  think  that  when  a  man  is  inspect- 
ing, he  may  make  bona  fide  use  of  his 
inspection,  and  it  follows  from  his  right 
to  inspect  that  he  can  make  copies."    It 
is  plain  that  Mr.  Justice  Chitty  is  there 
speaking  of  what   the  party  inspecting 
may  do  himself,  and  that  he  contemplates 
his  ''  making  "  a  copy  himself,  though  he 
describes  it  by  the  word  "take^/pand        T 
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Lord  Justice  Lindlej  employs  the  word 
'*  take  "  in  the  same  sense. 

Then  it  was  said  that,  although  the 
right  to  inspect  documents  will,  generally 
speaking,  imply  a  right  to  make  copies 
of  the  documents,  because  generally  the 
whole  object  of  inspection  would  be  de- 
feated if  you  could  not  make  copies  of  the 
documents,  yet  that  general  right  may  be 
negatived ;  and  for  that  purpose  BcUaghat 
Odd  Mining  Co,,  In  re,^  was  cited.  It 
was  said  that  because  in  that  case,  in 
which  the  right  of  inspecting  the  register 
of  members  of  a  company  was  given  by 
section  32  of  the  Companies  Act,  1862, 
the  Court  held  that  the  only  right  was 
that  which  was  expressly  given  by  the 
Act,  and  that  there  was  no  right  to  take 
extracts  or  make  copies  of  the  entries  in 
the  register,  we  ought  to  say  here  that  as 
sub-rule  18  of  rule  27  of  Order  LXV. 
enables  the  person  inspecting  to  obtain 
copies  in  a  particular  way,  the  inference 
is  negatived  that  he  has  a  right  to  make 
copies  himself.  In  that  case  reliance  was 
placed  on  Mutter  v.  Eastern  and  Mid- 
lands  RaHvoay^  in  which  the  right  to 
inspect  and  peruse  the  register  of  deben- 
ture-stockholders of  a  company  was  given 
by  section  28  of  the  Companies  Clauses 
Act,  1863.  It  is  true  that  in  both  those 
cases  the  right  to  inspect  was  a  statutory 
right,  and  that  you  must  look  at  the 
statute  to  see  whether  a  right  to  make 
copies  was  also  given.  But  the  distinc- 
tion between  the  two  cases  was  pointed 
out  by.  Sir  A.  L.  Smith,  M.R.,  in  Ths 
Balaghat  Gold-Mining  Co,,  In  re^  where 
he  said,  '*  I  quite  agree  with  what  fell 
from  Lindley  L.J.  and  other  members 
of  this  Court  in  MtUter  v.  Eastem 
and  Midlands  Railway,^  but  that  case 
was  not  decided  upon  this  statute" — 
that  is,  the  Companies  Act,  1862 — ''but 
upon  the  Companies  Clauses  Acts.  There 
is  no  case  that  binds  us,  but  the  matter 
came  before  Mr.  Justice  North  in  Boord 
V.  African  ConsolidaUd  Land  and  Trad- 
ing Co.  [l897],^^  and  that  learned  Judge, 
mainly,  as  I  think,  on  a  consideration  of 
cases  not  arising  under  this  statute,  came 
to  the  conclusion  that  the  right  to  inspect 
carries  with  it  the  right  to  take  copies. 
I  cannot  bring  myself  to  agree  with  that 

(11)  67  L.  J.  Ch.  451 ;  [1898]  1  Ch.  696. 


view.  It  seems  to  me  that  the  statute 
fenced  the  right  of  the  person  inspecting, 
with  regard  to  copies,  by  saying  that  he 
may  require  a  copy  of  any  portion  of  the 
register.  That  is  not  language  to  describe 
taking  a  copy,  and,  further,  there  is  another 
restriction  that  he  is  to  pay  sixpence  per 
hundred  words  for  such  portions  of  the 
register  as  he  requires  to  be  copied.  In 
my  opinion,  it  is  not  the  true  construction 
of  the  statute,  on  which  alone  the  right  to 
copies  of  the  register  depends,  to  say  that 
the  person  inspecting  is  entitled  to 
take  a  copy  and  to  take  it  without 
paying  anything.  In  Mutter  v.  Eautem 
and  Midlands  Eaihoay^  Lindley  L.J. 
finishes  his  judgment  by  stating  the 
ground  on  which  he  came  to  the  con- 
clusion at  which  he  arrived.  He  says : 
'Upon  the  ground,  therefore,  that  in 
this  case  the  right  to  take  a  copy 
cannot  be  denied  without  rendering  the 
right  to  inspect  practically  useless,  I  am 
of  opinion  that  the  order  appealed  from ' 
which  permitted  the  applicant  to  take 
copies '  was  correct.'  That  does  not  apply 
to  this  case,  because  the  person  who  in- 
spects can  get  such  copies  as  he  requires 
by  paying  for  them." 

Li  my  judgment  neither  of  those  cases 
assists  us  in  the  present  case.  When  once 
you  have  arrived  at  the  conclusion  that 
the  work  "  take  "  may  cover  the  case  of  a 
person  making  copies  for  himself,  the  only 
question  to  be  decided  is  whether  there  is 
anything  in  the  Acts  or  the  Rules  which 
tends  to  shew  that  the  only  right  now  is 
to  obtain  copies  of  the  documents  from 
the  other  litigant  on  payment  of  the 
charge  mentioned.  I  can  find  nothing  in 
the  Acts  or  the  Rules  which  leads  me  to 
that  conclusion.  It  is  said  that  the  making 
of  copies  by  the  person  inspecting  might 
cause  great  inconvenience  in  the  office 
of  the  solicitor  where  the  documents  are 
produced.  I  do  not  think  that  is  a  suffi- 
cient reason  for  saying  that  the  settled 
practice  has  been  altered,  and  that  there 
is  now  no  right  to  make  copies.  In  my 
opinion,  Mr.  Justice  Joyce  was  perfectly 
right  in  making  the  order  which  he  made. 
The  defendants  were  in  de&ult  in  refusing 
to  allow  copies  of  the  documents  to  be 
made.  If  the  contention  of  the  defen- 
dants is  right,  the  practical  result  would 
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be,  as  was  pointed  out  by  Vioe-Chancellor 
Wood  in  Bormardet  v.  Taylor,^  that  "if 
the  plaintiffs  are  to  be  contented  with 
taking  copies  from  the  defendants'  soli- 
Hsitors,  they  must  bespeak  copies  of  the 
whole"  of  the  documents  when  they  may 
ceally  require  only  to  make  copies  of 
|)arts. 

Stiblino,  L.J. — I  am  of  the  same  opi- 
-nion,  and  I  agree  with  the  reasoning  of 
Mr.  Justice  Joyce.  The  real  question  is, 
What  is  the  meaning  of  the  order  which 
was  made  by  Mr.  Justice  Joyce  on  Feb- 
-ruary  17,  19031  That  order  is  the 
.common  order  for  production  of  docu- 
dnents,  and  it  is  in  the  form  18  in 
Appendix  K  to  the  Rules  of  the  Supreme 
-Court,  and  it  is  the  form  which  was  in  use 
mn  the  Court  of  Chancery  prior  to  the  Judi- 
-cature  Act.  There  is  no  dispute  as  to 
what  was  the  meaning  of  such  an  order 
when  it  was  made  before  the  Judicature 
Act.  The  effect  of  it  was  thus  ex- 
f>lained  by  Vice-Chancellor  Wood  in  Bon- 
nardet  v.  Taylor  ^ :  "  The  common  order 
^ves  the  plaintiffs  power  to  go  themselves 
and  make  copies  and  extracts,  though  the 
usual  practice  is  to  take  the  copies  from 
the  solicitors  of  the  defendants."  There 
•can,  I  apprehend,  be  no  question  about  the 
meaning  of  the  order  at  that  time,  or  that 
the  wo^  "  take  "  in  it  included  "  make." 
The  second  order  made  by  Mr.  Justice 
-Joyce  on  June  8,  1904,  was  practically  in 
tlie  same  form,  and,  if  it  had  been  made 
before  the  Judicature  Act,  there  can 
Ve  no  question  that  the  word  "take" 
would  have  included  "  make."  Is  there, 
then,  any  reason  to  suppose  that  the 
meaning  of  the  order  has  been  altered  by 
anything  contained  in  the  Rules  under  the 
Judicature  Act.  Order  XXXI.  rule  14, 
^ves  power  to  the  Court  or  a  Judge  at 
•any  time  during  the  pending  of  any  cause 
•or  matter  to  oxder  the  production  by  any 
party  thereto  upon  oath  of  such  of  the 
documents  in  his  possession  or  power 
relating  to  any  matter  in  question  in  such 
cause  or  action  as  the  Court  or  Judge  shall 
think  right;  and  the  Court  may  deal 
with  such  documents,  when  produced,  in 
«ach  manner  as  shall  appear  just. 

By  those  two  orders  of  February  17, 
1903,  and  June  8,  1904,  the  Court  did 
You  74.— Chanc. 


direct  the  production  of  documents  by 
the  defendants,  and  also  to  a*  certain 
extent  directed  how  the  documents,  when 
produced,  were  to  be  dealt  with.  Rule  15 
of  Order  XXXI.  deals  with  a  more 
limited  class  of  documents.  It  deals  with 
the  production  for  inspection  of  docu- 
ments which  are  referred  to  in  the 
pleadings  or  in  affidavits,  and  it  provides 
that  every  party  shall  be  entitled  to  give 
notice  to  the  other  party  to  permit  him 
'*  to  take  copies  "  of  such  documents.  It 
is  not  disputed  that  the  word  ''take" 
there  includes  ''make."  Then  we  come 
to  sub-rule  18  of  rule  27  of  Order  LXV. 
That  order  deals  with  "  Costs,"  and 
rule  27  deals  with  ''  Special  Allowances 
and  Gteneral  Regulations."  [Kis  Lord- 
ship read  sub-rule  18.]  It  is  said  that 
the  effect  of  that  sub-rule  is  to  deprive 
the  litigant  of  the  right  which  before  the 
Judicature  Acts  he  would  have  had  under 
an  order  made  in  this  form — ^the  right  of 
making  copies  himself  of  the  documents 
produced.  In  my  judgment  that  right  is 
a  valuable  one  to  a  litigant.  It  might 
save  expense  to  a  poor  man,  and  might 
be  valuable  in  other  ways.  It  would 
hamper  litigants  if  they  were  deprived  of 
that  right.  Is  that  the  true  effect  of  sub- 
rule  18)  In  my  opinion  it  is  not.  I 
think  that  if  it  had  been  intended  to 
deprive  litigants  of  that  right  it  would 
have  been  done  by  express  words.  It 
appears  to  me  that  sub-rule  18  was 
intended  only  to  deal  with  costs — to 
regulate  the  terms  on  which  a  litigant  is 
to  be  supplied  with  copies  of  documents 
by  his  opponent.  That  is  the  view  which 
was  taken  by  Mr.  Justice  Joyce,  and  I 
agree  with  him.  It  is  said  that  this 
practice  would  be  inconvenient,  and  that 
it  is  not  often  resorted  to.  I  agree  that 
the  practice  is  not  often  resorted  to; 
and  it  is  always  in  the  power  of  the 
Court  to  frame  the  order  in  such  a  way  as 
to  diminish  the  inconvenience  as  much  as 
possible.  Appeal  diamieaed 

Solicitors— Robert  Kent,  for  appellants ; 
Lewis  k  Lewis,  for  respondents. 

[Reported  hy  A,  Cordery^  Btq., 
Bartiiter-iU''Law. 
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Ck>ULL's   SSTTLED 

Estates,  In  re. 


SetUed  Land — Com/pound  SeUlemerU — 
Sepourate  Instrumenta — Trusts  by  Rsfsr- 
enee — Appointment  of  Trustees  for  Fur- 
poses  of  Act — Discharge  of  Incumbrance 
on  One  EsUUe  by  Mortgage  of  Both — 
SeMed  Land  Act,  1882  (45  d:  46  Vict, 
c.  38),  8.  2,  sub-8s.  I  and  8— Settled  Land 
Act,  1890  (53  <^  54  Vict.  c.  69),  se,  11 
and  16. 

Where  it  is  necessary  to  appoint  trustees 
for  the  pwrposee  of  the  Settled  Land  Acts, 
and  the  settlement  consists  of  two  instru- 
ments forming  one  compound  settlement, 
the  trustees  must  be  appointed  of  the  com- 
pound settlement  and  not  of  either  one  or 
other  of  the  separate  instruments, 

Semble,  a  power  of  sale  does  not  con- 
stitute trustees  for  the  purposes  of  the  Acts 
unless  it  is  a  general  power — that  is,  a 
power  exercisable  at  any  time  and  for  any 
purpose,  and  not  a  power  exercisable  on  a 
contingency  and  for  a  particular  purpose. 

By  his  will  dated  July  21, 1870,  Robert 
CouU,  after  appointing  certain  persons 
trustees  without  power  of  sale,  for  the 
purposes  thereinafter  expressed,  devised 
all  his  real  estate  to  certain  uses  which 
failed,  and  subject  thereto  to  the  testator's 
niece,  Isabella  Forster,  since  deceased,  for 
life,  and  after  her  decease  to  the  use  of 
her  sons  and  their  respective  issue  male, 
but  so  that  the  sons  with  their  respective 
issue  should  take  severally  and  succes- 
sively according  to  their  respective  senio- 
rities, and  so  that  every  such  son  begotten 
in  the  testator's  lifetime  should  take  an 
estate  for  life  with  remainder  to  his  first 
and  other  sons  severally  and  successively 
according  to  their  respective  seniorities 
in  tail  male.  And  as  to  the  term  of 
seven  hundred  years  limited  to  the  trus- 
tees, the  same  was  so  limited  upon  certain 
trusts  for  securing  the  payment  of  certain 
annuities. 

The  testator  died  on  April  16,  1875, 
and  in  the  events  which  had  happened 
W.  D.  Forster  Coull,  the  eldest  son  of 
Isabella  Forster,  Mras  now  tenant  for  life 
of  the  settled  estates,  and  the  person  now 
presumptively  entitled  to  the  first  estate 


tail  in  remainder  was  J.  L«  Forster  CouD, 
an  infant. 

By  a  conveyance  dated  August  16, 
1904,  in  consideration  of  7,800Z.  certain 
freehold  hereditaments  hereafter  called 
"the  newly  acquired  property"  were 
conveyed  to  the  use  of  W.  D.  F.  Coull  in 
fee-simple. 

By  indenture  of  August  17,  1904,  the 
newly  acquired  property  was  mort^ged 
to  the  Korth-Eastem  Banking  Co.  for 
7,000^. 

By  an  indenture  of  settlement  of 
December  5,  1904,  the  newly  acquired 
property  was  conveyed,  subject  to  the 
above-mentioned  mortgage  and  to  the 
costs,  charges,  and  expenses  incurred  by 
the  settlor  in  relation  to  the  conveyance, 
mortgage,  and  settlement  of  the  newly 
acquired  property,  to  the  uses  and  upon 
the  trusts  of  the  above-stated  will.  It 
also  contained  a  proviso  that  the  trustees 
should  have  full  power  by  sale  or  mort- 
gage of  the  hereditaments  and  premises 
thereby  granted,  or  any  part  or  parts' 
thereof,  to  raise  the  amount  of  the  costs, 
charges,  and  expenses  incurred  by  the 
settlor  in  relation  to  the  purchase  of  the 
hereditaments  and  premises,  and  for  that 
purpose  to  revoke  all  or  any  of  the  uses  or 
trusts  applicable  to  the  said  hereditaments 
or  premises  thereunder,  and  to  appoint  or 
limit  the  same  for  any  term  or  terms  of 
years  or  in  fee-simple  as  they  or  he  should 
in  their  or  his  absolute  discretion  think 
fit. 

This  originating  summons  was  taken 
out  by  the  tenant  for  life  asking  that 
trustees  might  be  appointed  for  the  pur- 
poses of  the  Settled  Land  Acts,  and  that 
they  might  be  directed  to  raise  and  pay 
the  mortgage  debt  and  costs  aforesaid  by 
a  mortgage  of  the  entire  settled  property. 

P,  0,  Lawrence,  K,G.,  and  J,  M,  Stone, 
for  the  tenant  for  life. — We  ask  that  the 
incumbrance  on  the  newly  acquired  pro- 
perty may  be  raised  by  a  mortgage  of  the 
entire  settled  property.  Mundy's  Settled 
Estates,  In  re  [l^^iV  and  Byng's  Settled 
Estates,  In  re  [i892j,2  were  the  converse 
of  the  present  case.  There  capital  money 
under  the  second  settlement  was  applied 

(1)  60  L.  J.  Ch.  273  ;  [1891]  1  Cb.  399. 

(2)  61  L.  J.  Ch.  611 ;  [1892]  2  Ch.  219. 
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towards  improvements  on  land  in  the 
first  settlement.  But  in  Monaon^B  {Baron) 
SeUbd  EiUU$9^  In  re  [1898],^  the  same 
principle  was  held  to  apply  where  the 
money  was  raised  out  of  the  settlement 
which  was  the  earlier  in  date.  This  can 
be  done  under  sub-section  1  of  section  1 1 
of  the  Act  of  1890. 

The  principal  question,  however,  in  this 
case  is  a  technical  point  as  to  the  appoint- 
ment of  trustees  for  the  purposes  of  the 
Acts — ^that  is,  whether  they  ought  to  be 
appointed  of  the  compound  settlement  or 
of  one  or  other  of  the  separate  instru- 
ments. It  appears  that  in  Stafford's 
{Lord)  Settlement  and  Will,  In  re  ;  Gerard 
▼.  Stafford  [19041,'*  Byrne,  J.,  did 
appoint  trustees  of  the  compound  settle- 
ment, though  no  reasons  are  given  for 
the  dedsion,  and  the  case  is  not  reported 
on  that  point.  In  neither  Mundy'a 
Settled  Estatee,  In  re,^  Byng'a  SeUled 
BstaieSy  In  ra,^  nor  Jiion8on*8  {Baron) 
Settled  Estatee,  In  re?  were  any  trustees 
appointed.  In  Mundy*8  SeUled  Eattxtee, 
In  re,*  there  were  two  instruments,  one 
referring  to  the  other,  as  in  the  present 
case ;  and  in  that  case  Kay,  L.  J.,  refers  to 
the  difficulty  arising  from  there  being  two 
sets  of  trustees.  The  only  question  here  is 
whether  to  appoint  one  set  of  trustees  or 
two  sets ;  and  we  ask,  on  the  authority 
of  Byrne,  J.'s  decision,  that  one  set  of 
trustees  be  appointed  of  the  compound 
settlement. 

Austen-Cartmdlj  for  the  tenant  in  tail 
in  remainder. — The  only  difficulty  is 
whether  the  transaction  is  not  colourable. 
If  it  is  not,  then  it  is  for  the  Court  to  say 
on  the  evidence  whether  it  is  prudent.  It 
cannot  in  all  cases  be  necessary  to  appoint 
trustees  of  a  compound  settlement. 

[Kekewich,  J. — Can  you  take  money 
out  of  the  original  settlement  in  order  to 
pay  off  a  mortgage  in  the  second  settle- 
ment? The  Act  speaks  of  '*  discharging 
an  incumbrance  on  the  settled  land." 
What  is  the  settled  land  ?  How  do  you 
bring  the  two  settlements  together  I] 

When  once  you  get  a  compound  settle- 
ment, there  is  one  settlement  for  all 
purposes  for  ever  thereafter.  The  settled 
land  in  the  present  case  is  the  land  held 

(3)  67  L.  J.  Ch.  176 ;  [1898]  1  Oh.  427. 
C4)  73  L.  J.  Ch.  660  ;  [1904]  2  Ch.  72. 


upon  the  trusts  of  the  will  and  settle* 
ment.  In  the  cases  cited  three  Judges 
used  the  term  *' compound  settlement" 
where  the  circumstances  were  the  same 
as  here. 

J,  Fiacher  WUUama,  for  the  trustees  of 
the  settlement. — The  trustees  of  the 
settlement  of  December  5,  1904,  are 
trustees  for  the  purposes  of  the  Act. 
They  have  full  power  of  sale  to  raise 
certain  costs,  with  power  of  revocation  and 
new  appointment.  They  come,  therefore, 
within  the  wording  of  sub-section  8  of 
section  2  of  the  Act  of  1882. 

[P.  0,  Lavyrenoe^  K,C. — A  power  of  sale 
for  a  limited  purpose  does  not  constitute 
trustees  for  the  purposes  of  the  Act — 
Morgan'a  Settled  flatatea.  In  re  [isss].^ 
The  case  of  Brovm,  In  re  ;  Dixon  v.  Brown 
[1886],^  cited  in  Wolatenhokne,  does  not 
support  the  statement.] 

If  they  are  trustees  of  the  settlement, 
they  are,  by  section  16  of  the  Act  of 
1890,  also  trustees  of  the  will.  This  case 
is  almost  exactly  like  Monaon'a  {Baron) 
Settied  Eatatea,  In  re.^ 

It  is  not  necessary  to  appoint  trustees 
of  the  compound  settlement,  and  to  do  so 
would  cause  difficulties  and  confusion 
among  conveyancers.  The  effect  would  be 
to  put  on  the  title  of  one  property  the 
title  of  another  property,  and  to  make 
the  land  subject  to  two  titles,  one  of  which 
does  not  affect  the  trustees  at  all. 

Cur,  adv.  mdt, 

April  14. — Kekewich,  J. — The  appli- 
cant is  tenant  for  life  under  the  will  of 
Robert  Ooull  dated  July  21,  1870,  which 
devised  considerable  residential  property 
in  Northumberland.  This  will  I  shall 
hereinafter  refer  to  as  *^  the  main  settle- 
ment." He  is  also  tenant  for  life  under 
a  deed  of  December  5,  1904,  comprising  a 
small  property  situate  in  the  midst  of  the 
other  larger  property,  and  a  desirable 
accretion  to  it.  The  applicant  bought 
this  property  himself  for  7,800^.,  and 
mortgaged  it  for  7,000^.,  part  of  the 
purchase-money,  he  providing  the  balance, 
and  he  settled  the  equity  of  redemption 
by  this  deed  of  December  5,  1904, 
whereby  it  was  conveyed  to  the  uses  of 

(5)  63  L.  J.  Ch.  85;  24  Ch.  D.  IH. 

(6)  65  L.  J,  Ch.  656 ;  32  Ch.  D.  697. 
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the  main  settlement.  I  propose  herein- 
after to  refer  to  this  deed  as  '^the  sub- 
sidiary settlement."  The  avowed  object 
of  it  was  to  enable  the  7,0002.  and  the 
amount  expended  on  costs,  charges,  and 
expenses  incurred  in  the  acquisition  of 
the  accretion,'to  be  raised  by  a  mortgage 
of  the  entire  settled  property;  and  to 
this  there  can  be  no  objection,  provided 
of  course  that  the  money  can  be  properly 
raised  in  prudence  and  in  law.  There  is 
no  doubt  about  the  prudence,  of  which 
there  is  convincing  evidence,  and  the  only 
question  is  whether  it  can  be  properly  done 
in  law,  and  how.  There  are  no  trustees  of 
the  main  settlement  within  the  meaning 
of  the  Settled  Land  Acts ;  and  I  think, 
as  will  appear  in  the  sequel,  that  there  are 
no  trustees  of  the  subsidiary  settlement 
within  those  Acts.  A  mortgage  therefore 
being  impossible  without  the  appointment 
of  trustees,  the  question  is  whether  it  will 
sufiElce  to  appoint  trustees  of  either  one  or 
other  of  the  settlements,  or  whether  there 
ought  to  be  appointed  trustees  of  the 
6ettlement  compounded  of  the  two.  The 
phrase  "  compound  settlement "  is  not  to 
be  found  in  the  Settled  Land  Acts,  but 
has  been  conveniently  invented  to  describe 
what  is  there  distinctly  mentioned  and 
contemplated.  The  Act  of  1882,  s.  2, 
fiub-s.  1,  provides  as  foDows:  '*  Any  deed, 
will,  agreement  for  a  settlement,  or  other 
agreement,  covenant  to  surrender,  copy 
of  court  roll.  Act  of  Parliament,  or  other 
instrument,  or  any  number  of  instru- 
ments, whether  made  or  passed  before  or 
after,  or  partly  before  and  partly  after,  the 
commencement  of  this  Act,  under  or  by 
virtue  of  which  instrument  or  instru- 
ments any  land,  or  any  estate  or  interest 
in  land,  stands  for  the  time  being  limited 
to  or  in  trust  for  any  persons  by  way  of 
succession,  creates  or  is  for  purposes  of 
this  Act  a  settlement,  and  is  in  this  Act 
referred  1x>  as  a  settlement,  or  as  the 
settlement,  as  the  case  requires."  Can  it 
be  said  that  either  the  main  settlement  or 
the  subsidiary  settlement  is  the  settle- 
ment with  which  the  Court  is  dealing  in 
the  present  case?  It  is  proposed  to 
mortgage  not  merely  the  property  com- 
prised in  the  main  settlement,  not  merely 
the  property  comprised  in  the  subsidiary 
settlement,    but     the    entire    property 


settled  by  the  conjoint  operation  of  both — 
that  is,  the  property  originally  settled 
plus  that  subsequently  settled  by  re- 
ference to  the  other.  This  is  a  distinct 
settlement  contemplated  by  the  enact- 
ment quoted,  and  conveniently  styled  a 
compound  settlement.  It  seems  to  me 
that,  regarding  the  question  merely  as 
one  depending  on  the  construction  of 
that  enactment,  there  must  be  appointed 
trustees  of  the  compound  settlement  to 
whom  notice  may  be  given  pursuant  to 
section  45,  sub-section  1,  and  that,  unless 
trustees  are  appointed  of  the  compound 
settlement,  there  will  be  none  to  whom 
notice  can  properly  and  adequately  be 
given  pursuant  to  that  section. 

But  there  are  some  authorities  to  be 
regarded,  and  they  present  difficulties.  I 
will  turn  first  to  the  case  of  Stafford's 
(Lord)  SetUement  and  TTiU,  In  re;  Gerard 
V.  Stafford*  reported  only  before  Mr. 
Justice  Warrington.  It  is  to  be  regretted 
that  the  previous  hearing  before  Mr. 
Justice  Byrne  has  not  also  been  reported, 
for  his  judgment  is  instructive  and  im- 
portant. In  the  absence  of  a  report  I 
must  refer  to  that  judgment,  of  which  a 
copy  is  before  me,  somewhat  fully.  The 
will  of  Lord  Stafford  settled  certain 
chattels,  one  of  which,  a  valuable  picture, 
had  been  sold  for  a  large  sum  by  leave  of 
the  Court.  The  order  giving  that  leave 
will  be  mentioned  below.  An  application 
was  then  made  in  the  matter  of  the  will, 
and  in  the  matter  of  a  settlement  dated 
January  26,  1874,  asking  that  the 
trustees  of  the  deed  of  settlement  might 
be  appointed  trustees  of  the  settlement 
of  the  heirlooms  created  by  the  will,  and 
of  the  deed  of  settlement  for  all  the  pur- 
poses of  the  Settled  Land  Acts,  and  that 
the  trustees  of  the  will  might  be  directed 
to  transfer  to  the  trustees  to  be  appointed 
the  proceeds  of  the  sale  of  the  picture, 
and  that  the  trustees  so  appointed  might 
be  directed  to  apply  the  said  proceeds  in 
discharge  of  incumbrances  affecting  the 
inheritance  of  the  land  comprised  in  the 
deed  of  settlement.  It  will  be  observed 
that  the  summons  expressly  asked  for 
the  appointment  of  trustees  of  the  two 
instruments  as  one,  treating  them  as 
combined  for  that  purpose. 
There  is  a  great  similarity,  in  fietct. 


Digitized  by 


Google 


Vol.  74.] 


CHANCERY  DIVISION, 


381 


Ooull's  Settled  Estates,  In  be. 

between  that  case  and  this,  because  the 
applicant  was  tenant  for  life  under  two 
separate  settlements,  one  of  which  cor- 
responded to  the  main  settlement  here, 
and  the  other  to  the  subsidiary  settle- 
ment. By  the  first  (the  settlement 
of  1874)  a  residential  property  was 
devised  to  the  applicant  for  life  with 
remainders  over,  and  by  the  second  (Lord 
Stafford's  will)  chattels  were  bequeathed 
upon  trust  to  permit  the  same  to  be  used 
and  enjoyed  by  the  person  who  by  virtue 
of  or  under  the  limitations  of  the  settle- 
ment of  1874  was  for  the  time  being 
entitled  to  the  lands  thereby  settled.  The 
case  first  came  before  Mr.  Justice  Buckley, 
Tvho  on  July  9,  1902,  made  an  order 
approving  a  conditional  contract  entered 
into  by  the  trustees  of  the  will  for  the 
sale  of  a  picture,  and,  after  expressing 
the  opinion  of  the  Judge  that  the  trustees 
of  the  will  ;were  the  proper  persons  to 
receive  the  purchase-money,  ordered  them 
thereout  to  pay  1601.  for  a  copy  of  the 
picture,  and  also  certain  costs.  He  did 
not  deal  further  with  the  application,  and 
it  is  agreed  on  all  hands  that  he  did  not 
decide  that  it  was  a  case  of  compound 
settlement.  The  question  whether  it  was 
so  or  not  was  not  mooted  before  him. 
But  when  the  summons  came  before  Mr. 
Justice  Byrne  on  the  further  application 
for  the  appointment  of  trustees,  he  was 
called  upon  to  decide  that  question,  and 
he  deemed  himself  driven  to  say  that  the 
settlement  was  a  compound  one,  con- 
sisting of  the  two  instruments  mentioned 
in  the  title  of  the  summons,  which  was 
also  the  title  of  Mr.  Justice  Buckley's 
order.  He  says,  "By  a  slip  or  inad- 
vertence the  trustees  of  the  will  were  not 
appointed  trustees  of  the  combined  settle- 
ment, and  I  cannot  doubt  that  had  the 
point  been  mentioned  to  the  Judge  he 
would  have  appointed  them  to  be  such 
trustees."  After  referring  to  difliculties 
occasioned  by  the  ord9r  for  payment  of 
the  proceeds  of  sale  to  the  trustees  of  the 
-will  and  for  their  disposal  of  part  thereof. 
he  says,  "but  on  the  whole  I  think  I 
can  read  the  order  as  merely  making  the 
trustees  of  the  will  the  first  recipients  for 
administrative  purposes  before  payment 
to  the  trustees  of  the  settlement  not- 
withstanding the  direction  for  payment 


of  the  150/.,  being  the  cost  of  making  a 
copy  of  the  picture  sold,  which  prima 
fade  ought  under  section  37,  sub-section  2, 
to  be  made  by  the  trustees  of  the  settle- 
ment, the  money  not  being  paid  into 
Court."  Mr.  Justice  Byrne  then  dis- 
cussed the  question  who  were  the  proper 
persons  to  be  appointed  trustees  of  the 
settlement — that  is,  trustees  of  the  com- 
pound settlement — and  gave  special 
reasons  for  the  conclusion  that  in  that 
particular  case  it  was  right  to  appoint 
the  trustees  of  the  will,  notwithstanding 
that  ordinary  rules  would  have  led  to  the 
appointment  of  the  trustees  of  the  deed 
of  1874.  It  is  impossible  to  find  a  more 
distinct  decision  that  in  such  a  ca%e  as  is 
now  before  the  Court  an  appointment  of 
trustees  of  the  compound  settlement  must 
be  made  before  the  application  of  capital 
money  arising  under  the  subsidiary  settle- 
ment to  purposes  with  which  the  main 
settlement  is  also  concerned  can  be 
sanctioned.  I  understand  the  learned 
Judge  to  have  based  his  conclusion  on 
consideration  of  section  2,  sub-section  1, 
and  section  45,  sub-section  1,  and  to 
have  decided  that  the  settlement  with 
which  he  was  dealing  was  neither  the 
will  nor  the  deed,  but  a  third  distinct 
settlement — namely,  the  compound  set- 
tlement. The  value  of  his  judgment  on 
ibis  point  is  enhanced  by  the  difficulties 
which  he  entertained  by  reason  of  Mr. 
Justice  Buckley's  order  being  made  with- 
out reference  to  the  question  whether  it 
was  essential  to  appoint  trustees  of  the 
compound  settlement,  and,  indeed,  was 
so  expressed  as,  on  one  construction,  to 
point  to  there  being  no  such  necessity. 

The  case  came  before  the  Court  again, 
this  time  before  Mr.  Justice  Warrington, 
and  on  that  hearing  it  is  fully  reported* 
That  learned  Judge  had  only  to  consider 
whether  part  of  the  proceeds  of  sale  of 
the  picture  might  under  altered  circum- 
stances, which  need  not  be  here  men- 
tioned, be  properly  applied  in  discharge 
of  a  mortgage  on  land  settled  by  the  deed 
of  1874,  and  he  ultimately  decided  that 
this  might  be  done.  But  first  he  refers 
to  the  hearing  before  Mr.  Justice  Byrne 
and  his  order,  which  had  not  been  drawn 
up,  and  he  says  this :  "  In  the  first 
instance  the  matter  came    before    Mr. 
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Justice  Byrne,  upon  an  application  for 
the  appointment  of  trustees  of  what  is 
described  in  the  summons  as  the  settle- 
ment of  the  heirlooms  created  by  the  will 
and  settlement.  That  part  of  the  appli- 
cation has  been  disposed  of  by  Mr. 
Justice  Byrne,  and  I  must  take  it  that 
the  order  now  to  be  pronounced  will  con- 
tain a  direction  that  three  persons,  who 
are  in  fact  the  trustees  of  Lord  Stafford's  * 
will,  <  be  appointed  trustees  of  the  com- 
pound settlement  of  the  heirlooms  and  of 
the  proceeds  of  sale  of  such  of  them  as 
have  been  sold  created  by  the  above  men- 
tioned settlement  and  will  for  all  the  pur- 
poses of  the  above  mentioned  Acts.'  I 
proceed  upon  the  basis  of  that  order 
having  been  made.''  Reference  to  the 
report  will  shew  that  the  directions  given 
by  Mr.  Justice  Warrington  did  in  fact 
strictly  proceed  on  that  basis,  and  that 
his  order  is  workable  only  as  containing 
directions  to  the  trustees  of  the  compound 
settlement.  It  is  nevertheless  impossible 
to  treat  Mr.  Justice  Warrington  as 
having  decided  that  there  was  a  com- 
pound settlement  or  that  it  was  necessary 
to  appoint  trustees  of  it,  for  he  of  course 
started  on  the  basis  of  Mr.  Justice 
Byrne's  order  and  acted  on  it.  The  most 
that  can  be  said  is  that  he  accepted  Mr. 
Justice  Byrne's  conclusions  as  satisfactory 
to  his  own  mind,  and  that  I  have  reason 
to  believe  is  the  &ct. 

But  there  are  some  other  authorities 
which  require  notice,  and  I  will  deal 
with  them  in  chronological  order.  The 
first  is  Mundy'a  Settled  Eetates,  In  re.^ 
There  lands  were  settled  by  deed  in  1872, 
and  then  by  will  other  lands  and  personal 
estate  were  settled  to  and  upon  the  uses 
and  trusts  of  the  deed  by  reference.  It 
was  proposed  to  apply  some  of  the  per- 
sonal estate  in  the  improvement  of  the 
lands  comprised  in  the  original  settle- 
ment, and  this  was  sanctioned.  The 
real  question  was  whether  the  personal 
estate  could  properly  be  treated  as 
capital  money  for  the  purposes  of  the 
original  settlement,  and  it  was  held 
that  it  was  to  be  so  treated.  But  for 
that  purpose  it  was  necessary  to  con- 
sider whether  the  two  instruments 
together  constituted  one  settlement ;  and 
although    Mr.   Justice    North   thought 


otherwise,  I  read  the  judgments  in  the 
Oourt  of  Appeal  as  deciding  that  they 
so  held.  The  phrase  "  compound  settle- 
ment" does  not  occur,  and  I  doubt 
whether  the  question  whether  it  was 
necessary  to  appoint  trustees  of  the  'one 
settlement  was  present  to  tiie  mind  of 
any  one  of  the  Judges  who  heard  the  case. 
I  observe  that  it  was  not  suggested  in 
argument.  There  were  separate  trustees 
of  the  original  settlement  and  will,  and  it 
seems  to  have  been  throughout  considered 
that  the  trustees  of  the  original  settle- 
ment were  the  proper  persons  to  apply  the 
money  if  the  proposed  application  thereof 
was  sanctioned.  The  case  is  no  authority 
on  the  point  now  under  discussion. 

The  next  case  is  Byng'e  Settled  Estates, 
In  re,^  There  again  the  question  arose 
whether  a  will  and  a  deed  settling  land  to 
the  uses  of  the  will  were  one  settlement ; 
and  Mr.  Justice  North,  following  Mundt/a 
Settled  Estates,  In  re,^  held  that  they 
were.  He  says,  "it  seems  to  me  that, 
for  the  purpose  of  laying'  out  capital 
money  in  improvements,  Uie  limitations 
of  the  two  instruments  taken  together 
do  form  what  I  may  call  one  compound 
settlement."  He  therefore  had  distinctly 
before  him  the  notion  of  a  settlement 
which  was  not  the  will  nor  the  deed,  but 
something  distinct  and  compounded  of 
both.  But  the  necessity  of  appointing 
trustees  of  that  distinct  settlement  was  not 
mooted.  This  probably  was  because  thesame 
persons  were  trustees  of  both  instruments, 
and  probably,  therefore,  it  did  not  occur 
to  any  one  that  there  might  be  a  legal, 
though  there  was  no  practical,  difficulty. 

Mr.  Justice  Homer  had  to  deal  with  a 
similar  case  in  Monson^s  {Batron)  SetUsd 
Estates,  In  re,^  There  an  equity  of 
redemption  in  one  estate  had  been  settled 
by  reference  to  the  limitations  of  another 
estate  contained  in  a  separate  deed,  and 
the  learned  Judge  held  that  moneys  re- 
quired to  discharge  the  incumbrance 
might  be  raised  by  a  mortgage  on  both 
estates.  He  refers  to  Mund^s  Settled 
Estates,  In  re,^  and  Bynff's  Settled  Estates, 
In  re,^  and  in  connection  with  the  latter 
uses  the  phrase  "compound  settlement "; 
but  again  the  distinction  between  that 
settlement  and  the  two  of  which  it  was 
compounded  was  not  noticed,  and  the 
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inecessitj  of  appointing  trustees  of  it  was 
not  suggested.  It  appears  from  the 
report  that  by  virtue  of  two  orders  of  the 
Court  the  same  persons  were  trustees  for 
the  purposes  of  the  Settled  Land  Acts  of 
both  instruments,  so  that  no  practical 
difficulty  was  apprehended. 

The  result  is  that,  while  I  have  three 
caseSf  and  there  may  have  been  many 
more,  in  which  the  question  whether 
trustees  of  the  compound  settlement 
ought  to  be  appointed  might  have  been 
raised,  but  was  not  raised,  I  find  in  no 
one  of  them  any  indication  of  opinion 
that  such  an  appointment  is  not  neces- 
sary. Whereas,  on  the  other  hand,  I 
have  the  fully  considered  opinion  of  Mr. 
Justice  Byrne  that  it  is  necessary,  and 
that  was  acted  on  by  Mr.  Justice  War- 
rington. I  am  told  that  if  I  adopt  that 
opinion  it  will  introduce  confusion  among 
conveyancers.  I  hope  not,  and  am  sure 
that  if  confusion  there  be  they  will 
promptly  disperse  it.  Indeed,  I  venture 
to  think  that  confusion  is  more  likely  to 
result  from  a  different  conclusion.  I 
assume  that  the  application  of  the  money 
which  the  Court  has  in  other  cases 
sanctioned  without  the  appointment  of 
trustees  of  a  compound  settlement  has 
been  properly  made,  and  that  all  has 
gone  well  notwithstanding  that  one  pre- 
caution which  I  deem  necessary  has  not 
been  observed.  The  provisions  of  the 
Conveyancing  Act,  1881,  s.  70,  sub-s.  1, 
would,  as  is  noticed  by  Mr.  Justice 
Byrne,  assist  tlus.  But  the  point  having 
been  now  raised,  a  decision  is  necessary, 
and  I  must  decide  it  as  seems  to  me  to  be 
right. 

In  view  of  the  above  decision  it  is  un- 
necessary to  consider  the  point  urged  by 
counsel  for  the  trustees ;  but  it  is  one  of 
some  practical  importance,  and,  having 
formed  a  distinct  opinion  on  it,  I  think 
it  may  be  useful  for  me  to  express  that 
opinion.  It  will  be  remembered  that 
what  I  have  styled  the  subsidiary  settle- 
ment was  really  a  settlement  of  an  equity 
of  redemption.  It  contains  a  proviso 
that  the  trustees  shall  have  full  power  by 
sale  or  mortgage  of  the  hereditaments 
thereby  granted,  or  any  part  thereof,  to 
raise  the  amount  of  the  costs,  charges,  and 
'  expenses  incurred  by  the  settlor  in  rela- 


tion to  the  purchase  of  the  hereditaments, 
and  for  that  purpose  to  revoke  all  or  any 
of  the  uses  or  trusts  applicable  to  the 
said  hereditaments,  and  to  appoint  or 
limit  the  same  for  any  term  or  terms  of 
years  or  in  fee-simple  as  they  shall  think 
fit.  It  was  argued  that  this  was  a  power 
of  sale  within  the  meaning  of  the  Settled 
Land  Act,  1882,  s.  2,  sub-s.  8,  and  that 
therefore  the  trustees  of  that  settlement 
were  trustees  of  it  within  the  meaning  of 
the  Settled  Land  Acts.  It  was  further 
argued  that  if  they  are  trustees  within 
the  meaning  of  the  Acts  of  the  subsidiary 
settlement,  they  therefore  are  also  trustees 
of  the  main  settlement  by  reason  of  sec- 
tion 16,  sub-sectionU  of  the  Settled  Land 
Act,  1890.  I  doubt  this  conclusion,  but 
will  say  no  more  about  it,  because  I  do  not 
think  that  there  are  trustees  of  the  sub- 
sidiary settlement  within  the  meaning  of 
the  Acts.  In  a  note  in  Mr.  Wolstenholme's 
book  to  part  5,  section  2,  sub-section  8, 
the  learned  author  says :  **  It  is  conceived 
that  executors  with  power  to  sell  for 
payment  of  debts  are  not,  but  that  per- 
sons with  a  general  power  of  sale  are, 
trustees  within  this  section.  The  power 
must  be  general."  This,  in  my  judgment, 
is  correct.  It  may  be  difficult  to  state 
why  the  Legislature  provided  that  trustees 
with  power  of  sale,  and  no  other  persons, 
should  be  trustees  for  the  purposes  of  the 
Act,  especially  as  any  principle  that  has 
occurred  to  me  as  likely  to  be  the  founda- 
tion of  the  enactment  has  been  rather 
infringed  by  the  amendments  introduced 
by  the  Act  of  1890,  s.  16 ;  but  I  think 
a  general  power  and  not  a  limited  power 
— that  is,  a  power  exercisable  at  any  time 
and  for  any  purpose,  and  not  a  power 
exercisable  on  a  contingency  and  for  a 
particular  purpose — must  have  been  in- 
tended. 

There  is,  so  far  as  I  am  aware,  no 
authority  on  the  point ;  but  I  was  referred 
to  Morgan,  In  re,^  where  the  will  con- 
tained a  proviso  that  the  trustees  might 
sell  and  convey  all  or  any  of  the  settled 
lands  in  consideration  of  annual  ground- 
rents  or  fee-farm  rents  to  be  reserved  out 
of  or  charged  and  secured  out  of  the 
hereditaments,  and  there  was  no  other 
power  of  sale.  Mr.  Justice  North  held 
that  the  person   entitled  to  the  income 
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rraa  a  tenant  for  life  within  the  meaning 
of  the  Act,  and  appointed  trustees  for  the 
purposes  of  the  Act.  This,  of  course,  he 
could  not  have  done  if  the  trustees  of  the 
-will  had  heen  akeady  trustees  for  the 
purposes  of  the  Act  by  reason  of  the  pro- 
viso above  mentioned.  It  was  not  sug- 
gested that  they  were. 

I  will  therefore  appoint  trustees  of  the 
compound  settlement  for  the  purposes  of 
the  Settled  Land  Acts,  and  authorise 
them  to  raise  by  mortgage  of  the  entire 
property  what  is  required  to  discharge 
the  incumbrance  on  the  lands  comprised 
in  the  subsidiary  settlement,  together 
with  the  costs  of  this  application,  and  to 
apply  the  amount  raised  accordingly.  But 
this  must  be  conditional  upon  the  ap- 
plicant releasing  the  power  of  revocation 
contained  in  the  subsidiary  settlement, 
which  I  understand  he  is  willing  to  do. 

Solidtors — Crossmao,  Prichard,  Crossman  &; 
Block,  agents  for  Brnmell  k  Sample,  Morpeth, 
for  all  forties. 

[Beparted  by  8.  E,  WiUiams,  Esq,, 
Barritter-at'Law. 


[IN  THB  COURT  OP  APPEAL.] 
Lord  Alyebstone,  C.J.     ^   a--,  n^w 
Vauohan  WiuaAHs.  L.J.  I  tSlSSu 
Stiblisg  LJ  >TAN  Electric 

mS2.  J    «--"Co. 


JSledrie  Lighting — Covmiy  of  Ltmdor 
—  "  Areas  of  supply  "  —  Undertakers  — 
Prohibition  against  Supplying  beyond 
"  area  of  supply  " — Limited  Liability 
Compcmy  —  Restriction  on  General 
Trading  Powers — Metropolitan  Electrio 
Lighting  Act,  1889  (52  iSs  53  Vict,  c,  cxcvi,), 
s,  5 — Me^opoUtan  Elecdric  Supply  Com- 
pany Actf  1898  (61  ik  62  Vict.  c.  ccosxxv.). 

A  limited  company  incorporated  under 
the  Companies  Acts,  1862  to  1886,  and 
having  for  its  objects  the  production  and 
supply  generally  of  electric,  magneiicy  or 
other  force  for  lighting  and  other  purposes, 
undertook  to  supply  certain  statutory 
**  areas  of  supply"  unthin  the  administra- 
tive county  of  London,  with  electric  energy, 
finder  special  powers  conferred  upon  it  by 


Act  oj  Parliament,  and  by  Provisional 
Orders  confirmed  by  Act  of  ParKament,  aU 
of  which  contained  a  prohibition  against  the 
undertakers  supplying  energy,  or  erecting' 
or  laying  down  any  electric  Unes  or  works- 
beyond  their  statutory  areas  of  supply^ 
without  the  authority  ^Parliament  or  the- 
licence  of  the  Board  of  Trade  :^Ke\dy. 
that  the  prohibition  did  not  operate  merely 
in  connection  with  and  relation  to  the  par- 
ticular area  in  question,  but  was  of  uni- 
versal application,  so  thcU  the  company 
could  be  restrained  from  carryifig  on  its 
business  and  supplying  energy  in  any 
other  place  whatsoever,  however  far  re- 
moved from  its  areas  of  supply,  and' 
although  such  business  was  carried  on  and 
supply fumishedquiteindependently  of  any 
of  the  oompamfs  special  statutory  powers. 

Decision  of  Fabwell,  J.  {ante,  p.  145  ;. 
[1905]  1  Oh.  24),  affirmed. 

Appeal  from  decision  of  Farwell,  J, 

The  action  was  by  the  Attorney- 
General  at  the  relation  of  the  Willesden 
Urban  District  Council,  and  by  the 
council,  for  an  injunction  to  restrain  the 
defendants  from  contravening  the  pro- 
visions prohibiting  them  from  supplying: 
energy  beyond  their  area  of  supply  as 
defined  in  the  Act  of  Parliament,  and  the 
Orders  confirmed  by  Act  of  Parliament, 
under  which  their  statutory  undertakings- 
were  held. 

The  facts  are  fully  stated  in  the  report 
of  the  case  in  the  Oourt  below,  and  the- 
material  provisions  of  the  Acts  of  Parlia- 
ment are  set  out  there. 

The  relators  were  authorised  by  an 
Order  and  a  confirmatory  Act  of  Parlia- 
ment to  supply  electricid  energy  within 
their  district,  and  by  a  subsequent  Act 
they  were  empowered  to  supply  energy  to 
any  company  owning  a  railway  within  the- 
district  for  use  therein. 

The  defendants  were  a  limited  oompany* 
incorporated  in  1887  under  the  Oom- 
panies  Acts,  1862  to  1886,  and  their 
objects  were  {inter  alia)  the  producing^ 
transmitting,  storing,  and  using  electric* 
magnetic,  or  other  force  for  lighting  and 
other  purposes.  They  were  authorised^ 
by  the  Metropolitan  Electric  Lighting: 
Act,  1889  (52  &  53  Vict,  c.  cxcvi.),  and 
by  certain  Electric  Lighting  Orders  and' 
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ActB  of  Parliament  confirming  them,  to 
erect  and  maintain  electric  lines  and 
works,  and  to  supply  electric  energy 
within  certain  districts  in  the  Metropolis, 
defined  respectively  as  *Hhe  area  of 
supply/'  The  Metropolitan  Electric 
Lighting  Act,  1889,  contained  in  sec- 
tion 5  ^  certain  prohibitions,  and  the 
several  Provisional  Orders  contained  re- 
spectively similar  prohibitions. 

The  demand  for  the  supply  of  electric 
current  within  the  areas  supplied,  and 
authorised  to  be  supplied,  by  the  de- 
fendant company  afterwards  increased 
very  rapidly,  and  the  company  found 
it  practically  impossible  to  provide 
adequate  station  accommodation  within 
their  areas  of  supply  to  meet  the 
demand,  and  they  acquired  land  at 
Acton  and  Will^en  and  constructed 
a  large  generating  station  and  works 
thereon ;  and  by  the  Metropolitan  Electric 
Supply  Company  Act,  1898  (61  <k  62  Vict, 
c.  oczzzv.),  the  preamble  to  which  con- 
tained a  recital  to  the  effect  just  stated, 
and  that  it  would  be  for  the  convenience  of 
those  who  used  the  electric  current  in  the 
several  areas  of  supply  that  the  company 
shoTild  be  empowered  to  supply  from  the 
said  generating  station  and  works  electric 
current  to  their  distributing  stations 
within  their  several  areas  of  supply,  and 
to  lay  down  certain  cables  and  wires  for 
that  purpose,  the  company  obtained  power 
to  use  the  lands  at  Acton  and  WiUesden 
as  a  generating  station,  and  to  establish 
works  thereon  for  that  purpose,  and  for 
other  purposes  incidental  to  or  connected 
with  their  undertaking  or  business.  And 
by  the  Metropolitan  Electric  Supply  Com- 
pany Act,  1901  (1  Edw.  7.  c.  ccxxviii.),  they 
obtained  power  to  lay  down  cables  and 
wires  for  that  purpose. 

(1)  Metropolitan  Electric  Lighting  Act,  1889, 
8.  5 :  "  The  nndertakers  shall  not  at  any  time 
after  the  passing  of  this  Act  snpply  energy  or 
(except  for  the  purposes  of  this  Act)  erect  or 
lay  down  any  electric  lines  or  works  beyond 
the  area  of  supply  otherwise  than  nnder  the 
authority  of  Parliament  or  nnder  a  licence 
granted  by  the  Board  of  Trade  nnder  the  prin- 
cipal Act:  Provided  that  where  the  under- 
tiJcers  were  on  May  20,  1889,  snpplying  Or 
under  any  binding  agreement  to  supply  energy 
to  any  premises  beyond  the  area  of  supply  they 
may  continue  to  supply  or  supply  energy  to 
aach  premises  until  September  29, 1890.** 


Supply  Co.,  App. 

The  Act  of  1898,  in  sections  12  and  13, 
expressly  stated  that  nothing  therein  was 
to  be  deemed  to  release  the  defendant 
company  from  the  liabilities  and  con- 
ditions imposed  upon  them  by  two  of 
their  Provisional  Orders — the  Order  of 
1890  for  Paddington  and  the  Order  of 
1889  for  West  London. 

In  December,  1903,  the  defendant 
company  commenced  to  supply  electric 
energy  to  the  London  and  North-Western 
Railway  Oo. on theirpremises  adjoining  the 
defendants'  Willesden  works  and  within 
the  urban  district  of  Willesden,  and  they 
had  since  continued  such  supply.  That 
supply  did  not  involve  the  crossing  of  any 
public  or  private  roads  or  any  interference 
with  the  rights  of  any  person  or  corpora- 
tion. 

The  relators  objected  that  this  supply 
was  a  violation  of  the  prohibitions  con- 
tained in  the  defendant  company's  Acts 
and  Orders  and  was  illegal,  and  con- 
sequently this  action  was  instituted. 

Farwell,  J.,  held  that  the  defendant 
company  were  acting  in  contravention  of 
the  statutory  provisions,  and  he  granted 
the  injunction  asked  for. 

The  defendant  company  appealed. 

CrippSf  K.C.,  Jenkins,  K.Cy  and 
Sarganty  for  the  appellants,  referred  to 
FinchUy  EUotric  Light  Co.  v.  Finthley 
Urban  Council  [i903].* 

[LoBD  Alyebstone,  C.J,,  referred  to 
Gob  Light  and  Coke  Co.  v.  South  Metro- 
politan Oa$  Co.  [1889].'] 

Upjohn,  K.C.,  and  J.  W,  Greig,  for  the 
respondents,  were  not  called  upon. 

Lord  Alyebstone,  C.J. — ^This  case  has 
been  very  ably  argued,  and  every  possible 
point  which  could  be  of  assistance  to  u» 
has  been  argued  before  us,  but  I  am 
unable  to  see,  speaking  for  myself,  any 
fault  in  the  reasoning  of  Mr.  Justice 
Farwell's  judgment,  and  I  shall  add  but 
little  to  it.  What  I  propose  to  do  is  to 
state  the  general  grounds  upon  which  I 
concur  in  that  line  of  reasoning.  These 
Electric  Supply  Acts  for  the  Metropolis 
cannot  in  my  opinion  be  considered  quite 
independently  of  the  general  legislation 

(2)  72  L.  J.  Ch.  297 ;  [1903]  1  Ch.  437. 

(3)  62  L.  J.  Ch.  123. 
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with  regard  to  the  matter.  I  agree 
with  counsel  for  the  appellante  that 
aU  the  considerations  that  would  apply, 
if  we  were  dealing  with  an  order  made 
under  the  Electric  Lighting  Act,  1882, 
do  not  arise  in  this  case,  because  that 
which  the  defendants  are  doing  in  the 
present  case  is  not  in  exercise  of  any 
statutory  power  at  all.  They  say  that  the 
defendants  are  a  company  under  the  Act 
of  1862,  acting  within  their  memorandum 
of  association,  and  there  is  no  prohibition 
in  the  Act  of  1889  or  the  Provisional 
Orders  of  1889  and  1890,  when  properly 
construed,  to  prevent  their  doing  what  ihey 
are  doing.  I  am  unable  to  take  that  view. 
I  am  unable  to  put  any  other  construction 
upon  section  5  of  the  Act  of  1889  than 
that  which  Mr.  Justice  Farwell  put 
upon  it. 

I  agree  with  counsel  for  the  appellants 
that  the  main  object  and  scheme  of  these 
Orders  under  the  legislation  of  1889  was 
the  provision  of  lighting  for  the  Metropolis 
by  districts.  I  think  that  the  reason  which 
induced  the  Legislature  to  provide  that 
there  should  be  only  two  companies  in 
certain  districts,  and  to  make  certain 
provisions  with  regard  to  the  non-acquisi- 
tion by  one  company  of  works  in  another 
district  within  the  Administrative  County 
of  London  except  with  the  authority  of  an 
Act  of  Parliament,  was  that  they  recog- 
nised that  as  being  the  best  scheme  for 
the  Metropolis.  Where  I  am  unable  to 
follow  counsels'  argument  is  where  they 
say  that  for  the  purpose  of  this  legisla- 
tion we  may  disregard  entirely  what  I 
may  call  the  outlying  areas.  The  out- 
lying areas  must  be  coterminous  to  a  very 
large  extent  with  all  of  the  districts 
the  subject  of  this  legislation,  and 
unless  there  is  something  which  plainly 
indicates  to  us  that  we  are  not  to 
apply  the  plain  language  of  the  Act  of 
Parliament  to  what  is  being  done  in  an 
outlying  area,  we  must  take  the  words  in 
their  natural  sense.  The  prohibition  is 
contained  in  section  5  of  the  Act  of  1889, 
and  it  is  contained  in  the  same  terms 
in  the  three  Orders  for  Mid  London, 
West  London,  and  Paddington.  I 
rather  gather  that  there  are  other 
Orders  with  regard  to  other  districts  of 
London  which  contain  a  similar  clause. 


Supply  Co.,  App. 

Counsel  have  spoken  of  it  as   being  a 
common  form :  ^'  The  undertakers  shall  not 
at  any  time  afiber  the  passing  of  this  Act 
supply  energy  or  (except  for  the  purposes 
of  this  Act)  erect  or  lay  down  any  electric 
lines  or  works  beyond  the  area  of  supply, 
otherwise  than  under  the  authority  of 
Parliament.''    It  seems  to  me  that  prima 
facie  that  means  this — ^given  this  statutory 
district  and  the  rights  which  are  going 
to  be  given  in  re^u^  to  this  statutory 
district,  one  of  the  terms  of  the  bargain 
is  that  the  undertakers  are  not  to  supply 
electricity  beyond  that  area  except  under 
the  authority  of  Parliament.     It  is  said 
that  we  may  limit  the  word   ''under- 
takers," as  meaning  the  people  who  are 
exercising  the  powers  within  the  statu- 
tory district.     I  think  that  that  would 
be    a    very     strained    construction     to 
apply  to  this  particular  Act  and  these 
particular  Orders,  because  section  3  of 
the  Act  states  that  the  ''undertakers" 
for  the   purpose   of   this  Act  are    the 
Metropolitan  Electric  Supply  Co.,  lim. ; 
and  when  we  remember  that  they  had  no 
statutory  powers  before,  and  they  were 
only  then  getting  statutory  powers,  in 
my  opinion  the  "undertakers"  spoken 
of  in    section  5    are    not    intended  to 
be  a  body  to  be  created  in  future,  or  a 
body    which  may  be  carrying  on    this 
particular  undertaking,   but  the  people 
who  are  named  and  who  have  come  to 
Parliament    and    asked    for    privileges. 
Then  I  am  unable  to  answer  my  learned 
brother  Farwell's  reasoning  that  the  pro- 
viso in  section  5  is  really  unnecessary  if 
the  contention  is  correct  that  the  section 
is  only  to  apply  to  the  districts  in  the 
Administrative  County  of  London.     It  is 
perfectly  true,  as  wajs  pressed  upon  us, 
that  it    might    very  likely  be   wanted 
in  the  case  of  encroaching  upon  other 
districts ;  but  at  the  same  time  it  seems 
to  me  that  if  it  was  intended  to  leave 
the  power  of  the  undertakers    free    to 
supply  electricity  outside  by  agreement 
we    should    not    have  found  the  words 
given    here   "  where    the   undertakers," 
who    were    a     non-statutory    company, 
"  were  on  May  20,   1889,  supplying  or 
under  any  binding  agreement  to  supply 
energy  to  any  premises  beyond  the  area 
of  supply." 


Digitized  by 


Google 


CHAKCEBY  DIVISION. 


Vol.  74.] 

Att.-Gen.  V,  METBOPOLTTAir  Eleotsic 

I  repeat  as  part  of  my  judgment 
an  observation  wiiioh  I  made  during 
the  argument.  I  can  well  understand 
the  Legislature  wishing  to  have  districts 
self-contained  or  largely  self-contained 
with  their  own  generating  stations  and 
systems  which  would  or  might  some  day 
be  the  subject  of  purchase  by  the  local 
authorities,  systems  which  would  not  be  in 
competition  with  the  adjoining  districts  of 
the  Metropolis;  and  I  can  well  under- 
stand that  the  Legislature  also  thought 
it  desirable  that  the  companies  supplying 
those  districts  should  not  set  up  a  non- 
statutory trade  by  agreement,  outside  the 
area  or  district  which  they  were  autho- 
rised to  supply.  There  seems  to  me  to 
be  more  than  one  reason  why  it  may  have 
been  thought  prudent  to  limit  the  powers 
of  the  companies  in  that  respect.  I  am 
unable  to  construe  the  words  **  shall  not 
supply  energy  beyond  the  area  of  supply 
otherwise  than  under  the  authority  of 
Parliament "  otherwise  than  as  including 
a  prohibition  against  the  supply  by  these 
undertakers  without  Parliamentary  sanc- 
tion. I  think  to  a  certain  extent  that 
view  is  confirmed  by  the  words  *'  (except 
for  the  purposes  of  this  Act)  erect  or  lay 
down."  I  think  that  that  shews  that  if 
for  the  mere  purpose  of  supplying  the 
district  they  might  go  outside  then  they 
could  lay  down  electric  lines  or  wires, 
though  not  supply  the  energy.  Whether 
right  or  wrong,  for  reasons  which  Mr. 
Justice  Far  well  has  given,  and  which  I 
have  ventured  briefly  to  indorse  by  the 
few  words  I  have  used,  I  come  to  the  con- 
clusion that  under  the  statutory  bargain  of 
which  this  company  took  the  benefit  in  the 
year  1889  they  took  the  limited  rights, 
not  the  monopoly  rights,  in  certain 
London  districts,  with  the  condition  that 
they  should  not  supply  outside.  I  ought 
perhaps  to  say  that  I  have  no  evidence 
before  me  that  the  outside  local  authori- 
ties were  or  were  not  heard  with  raference 
to  it,  and  therefore  I  do  not  in  any  way 
base  my  judgment  upon  it. 

That  being  so,  I  have  only  now  to 
consider  the  Act  of  1898.  We  have  been 
pressed  by  counsel  to  hold  that  section  2 
of  that  Act  enables  the  company  to 
establish  generating  works  at  Willesden 
for  the  general  purposes  of  their  business. 
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and  to  supply  from  the  generating  station 
by  agreement  outside  the  area.    I  think 
that  the  preamble  to  the  Act  affords  a 
strong  argument  to  shew  that  the  case 
for  enlarging  their  works  from  the  neces- 
sities of  their  general  business  was  not 
made  before  Parliament.    I  have  a  strong 
view  from  the  preamble  that  the  motive 
of  this  Act  was  the  necessity  of  generating 
electricity  in  order  to  supply  the  district 
areas,  and  I  cannot  read  the  clause  as 
negativing    by  implication    the    express 
prohibition  which,  as  I  have  said,  I  think 
exists  by  virtue  of  sections  4,  5,  and  6 
of   the    original  Act    of    1889    and    of 
the  Orders.     Sections  12  and  13  of  the 
Act  of  1898  certainly  do  not  assist  the 
appellants.     The  Willesden  local  autho- 
rity got  certain  powers  under  the  Elec- 
tric   Lighting    Act,     1882 ;    and    when 
we    remember   that  the  appellants  did 
not  get  any  statutory  powers  to  supply 
Willesden,     and     that     the    Willesden 
Urban  District  Council  were  opposing  it, 
and  that  there  is  a  clause  inserted  for 
their  protection,  if  I  have  taken  the  right 
view  about  the  Act  of  1889, 1  think  they 
were  entitled  to  rely  upon  the  prohibition 
of  supply  therein  contained.    That  being 
so,  section  16  is  not  only  necessary,  but 
confirms  my  view.     It  is  necessary  for  the 
company  to  be  allowed  to  use  the  cables 
for  the  transmission  of  electric  energy 
from  the  works  at  Willesden  to  the  several 
distribution  stations  in  all  the  four  areas. 
It  empowers  the  company  "to  use  the 
genera.ting  station  on  the  said  lands  for 
the  purpose  of  supplying  electric  current 
within  the  several  areas  or  districts  over 
which  the  company  have  now  powers  of 
supply."     I  cannot  read  that  as  an  un- 
necessary section.     I  cannot,  if  I  may 
adopt  the  view  expressed  by  Lord  Justice 
Stirling  during  the  argument,  think  that 
the  language  of  section  2  is  so  large  that 
no  express  power  was  necessary.     If  it 
was  intended  that  the  prohibition  should 
be  got   rid   of,  and   that   this  company 
should  be  free  by  agreement  to  supply 
electricity  in   the  Willesden  area,  they 
being     a     statutory     company     under 
limited  powers,  we  should  have  found 
different  language.      I  may,  of  course, 
not   be    taking    the    ccnrect    view,  but 
I  have  throughout   this  argument  felt 
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with  regard  to  these  Orders  for  the 
Metropolis,  the  Metropolis  being  sur- 
rounded by  other  local  authorities,  that 
one  could  not  properly  grasp  the  position 
without  considering  the  rights  conferred 
by  the  general  Act  of  1882.  It  is  not  at 
all  to  my  mind  inconsistent  with  those 
rights  or  that  view  that  the  Legislature 
may  have  intended  to  limit  the  right  of 
supply  outside  this  district ;  and,  finding 
these  express  words,  I  am  forced  to  apply 
the  natural  meaning  to  them,  and  am 
unable  to  put  the  Umited  meaning  upon 
them  which  has  been  pressed  upon  me. 
I  do  not  refer  in  terms  to  section  3  of  the 
Act  of  1889  beyond  saying  that,  in  my 
opinion,  it  does  not  deal  with  the  right  of 
supply  at  all.  It  merely  deals  with  the 
position  of  persons  who  became  assignees 
of  the  undertakers,  and  with  the  rights 
and  obligations  of  the  Metropolitan  Elec- 
tric Supply  Co.  themselves,  if  they  thought 
fit  to  purchase  or  acquire  or  join  with 
some  company  within  the  Administra- 
tive County  of  London.  Section  3  does 
not  assist  in  the  construction  of  section  5, 
and,  for  the  reasons  which  I  have  en- 
deavoured to  express,  I  agree  with  Mr. 
Justice  Farwell,  and  think  that  this  appeal 
should  be  dismissed,  with  costs. 

Vaughan  Williams,  L.J. — I  agree. 
After  the  full  manner  in  which  my  Lord 
has  dealt  with  this  case  I  only  propose  to 
say  a  word  or  two,  and  I  do  not  know 
that  I  should  say  anything  if  it  were  not 
that  it  seems  to  me  that  this  case  is  very 
important,  and  may  affect  not  only  this 
company,  but  very  likely  other  electric 
light  companies. 

I  may  say,  speaking  for  myself,  that 
this  seems  to  me  a  very  difficult  Act  of 
Parliament  to  construe,  and  I  have  been 
a  good  deal  impressed  by  the  arguments 
that  have  been  addressed  to  us  upon  the 
lines  that  the  Act  of  1889  and  the  Board 
of  Trade  Orders  were  only  intended  to 
deal  with  places  within  the  limits  of  the 
Metropolis.  But,  notwithstanding  the 
feeling  that  there  is  a  good  deal  in  that 
contention,  I  am  not  prepared  to  depart 
from  the  plain  meaning  of  the  words  of 
section  5  of  the  Act  of  1889.  The  true 
effect  of  the  argument  of  counsel  for  the 
appellants  is  that  they  invite  us  to  intro- 
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duce  into  the  section  after  the  words  '^  the 
undertakers  shall  not "  the  words  "  within 
the  Administrative  County  of  London.** 
I  am  not  prepared  to  do  that.  I  give 
full  consideration  to  the  doubt  I  had  in 
my  mind  as  to  whether  the  Act  of  188& 
and  the  Provisional  Orders  confirmed  bj 
the  Act  of  Parliament  are  not  limited  ix> 
the  Metropolis,  but  I  think  that  when 
one  looks  at  section  5  and  looks  at  the 
proviso,  the  proviso  goes  a  long  way  to- 
exclude  the  contention  that  we  ought  to- 
read  section  5  as  if  it  had  no  application 
except  within  the  Administrative  County 
of  London. 

Coming  to  the  Act  of  1898,  the  Act 
which  is  relied  upon  by  the  appellants  as- 
giving  them  authority  to  do  that  which 
they  have  now  been  restrained  from  doings 
I  do  not  purpose  to  repeat  the  observa- 
tions either  of  my  Lord  or  of  Mr.  Justice 
Farwell.  I  agree,  for  the  reasons  that 
they  have  given,  that  that  contention 
cannot  be  supported.  But,  according  to 
my  view  of  the  Act  of  1898,  not  only  does 
it  not  support  the  contention  of  the  appel- 
lants, but  the  preamble  of  the  Act  and 
the  provisions  of  section  16  both  shew* 
that  the  Legislature,  when  they  passed 
the  Act,  passed  it  upon  the  basis  and 
assumption  that  the  Act  of  1889  was  not 
to  be  limited  either  in  effect  or  in  con- 
struction to  the  Metropolis.  Under  those 
circumstances,  I  think  that  the  view 
which  Mr.  Justice  Farwell  has  set  forth 
ought  to  be  adopted. 

Stirling,  L.J. — I  am  of  the  same  opi- 
nion, and  I  cannot  add  anything  usefully 
to  what  has  been  said  by  my  Lord  and  by 
Lord  Justice  Vaughan  Williams  and  Mr. 
Justice  Farwell. 

Appeal  diamiased. 


Solicitors — Barlow  &  Barlow,  for  appellants ;: 
W.  G.  Greig»  for  respondents. 

^Reported  by  A.  J,  Hall,  JSsq,^ 
Barritter'at'Lam, 
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Vendor  and  Purchaser — Title — Condi- 
4ion  for  Eeeciaeion — Ohjeelion  aa  to  Title 
— No  TUle  to  Part — Error  in  Parficulari 
— Compensation, 

A  eondOion  in  a  eorUraet  for  sale, 
-giving  the  vendor  the  right  to  reecind  in 
■eate  the  purehaeer  should  insist  on  any 
objeetion  or  requisition  *^  as  to  title  or 
-emdende  of  title  "  which  the  vendor  should 
be  unable  or  should  decline  to  remove  or 
comply  unih^  does  not  admit  of  rescission 
where  the  vendor  has  no  title  to  a  part  of 
the  property. 

Principle  ■  of  Bowman  v.  Hyland 
<47  L.  J.  Ch.  581 ;  8  Ch.  D.  588)  applied. 

MawBon  v.  Fletcher  (40  L.  J.  Ch.  131 ; 
L.  B.  6  Oh.  91)  distinguuhed. 

A  sale  of  freeholds^  without  reserva- 
tion of  mines  and  minerals  {to  which  the 
vendor  has  no  title),  gives  a  right  to  com- 
penstUion  where  the  contract  provides  for 
compensation  in  ease  of  error^  misstcUe- 
menty  or  omission  in  the  particulars. 

Summons  by  a  purchaser  under  the 
Vendor  and  Purchaser  Act,  1874. 

On  October  25,  1904,  a  private  con- 
tract was  made  for  the  sale  and  purchase 
of  *'  all  that  messuage  or  dwelling-house 
with  the  yard,  stable,  coach-house,  garden, 
and  appurtenances  thereto  belonging 
(including  the  wall  on  the  eastern  side 
of  the  premises  and  the  hedge  on  the 
northern  side  of  the  premises)  situate 
and  being  at  Dawley  Brook,  Kingswin- 
ford,  in  the  county  of  Stafifbrd,  and 
known  as  Yew  Tree  Villa,  and  now  in 
tlie  occupation  of  Harold  John  Haden  ** 
(who  was  the  purchaser). 

The  price  was  510^.,  and  the  pur- 
chaser paid  51^.  as  a  deposit.  The  area 
of  the  property  was  very  small. 

There  was  no  exception  of  the  mines 
And  minerals,  but  on  examining  the 
abstract  the  purchaser  discovered  that 
in  a  former  conveyance,  forming  part  of 
the  title,  the  mines  and  minerals  had 
been  reserved.  He  accordingly  made  a 
requisition  calling  for  a  title  to  be 
separately  deduced. 

The  vendors  replied  that  they  had  no 
title  to  the  mines  and  minerals,  and  had 


not  contracted  to  sell  them,  and  they 
alleged  that  it  was  customary  in  the  dis- 
trict to  sell  the  surface  apart  from  the 
mines  and  minerals,  and  that  this  must 
have  been  within  the  knowledge  of  the 
purchaser. 

Such  a  mode  of  sale  was  in  fact  fre- 
quently used  in  the  neighbourhood,  but 
the  custom  was  not  universal,  nor  had 
the  purchaser  any  knowledge  of  it. 

The  present  contract  was  made  under 
the  common-form  conditions  (so  fistr  as  the 
same  should  be  applicable  to  a  sale  by 
private  treaty)  of  the  Birmingham  Law 
Society.  They  contained  the  following: 
'!13.  .  .  .  If  the  purchaser  shall  insist 
on  any  objection  or  requisition  as  to  title 
or  evidence  of  title  which  the  vendor 
shall  be  unable,  or  on  the  ground  of 
expense  shall  decline,  to  remove  or  comply 
with,  then  notwithstanding  any  inter- 
mediate or  pending  negotiation,  or  any 
litigation  which  the  purchaser  may  have 
commenced,  or  any  attempt  to  remove  or 
comply  with  such  objection  or  requisition, 
the  vendor  shall  be  at  liberty,  by  notice 
in  writing  signed  by  him  or  his  solicitor 
and  delivered  to  the  purchaser  or  his 
solicitor,  to  rescind  the  contract.  .  .  . 
Upon  such  rescission  the  purchaser  shall 
be  entitled  to  receive  back  his  deposit 
money  but  without  interest  costs  or  other 
compensation,  except  costs  of  suit  allowed 
by  the  Court  in  any  litigation. 

''14.  Any  error  misstatement  or  omis- 
sion in  the  particulars  shall  not  annul  the 
sale,  but  if  pointed  out  before  the  com- 
pletion of  the  purchase,  and  not  otherwise, 
shall  form  the  subject  of  compensation, 
which  shall  be  allowed  by  the  vendor  or 
purchaser  as  the  case  may  require.  The 
amount  of  such  compensation  in  case  of 
dispute  shall  be  settled  by  the  auctioneer, 
whose  decision  shall  be  final.'' 

The  purchaser  insisted  on  his  requisi- 
tion, but  offered  to  take  the  property 
without  the  mines  and  minerals  ''at 
a  proportionately  and  greatly  reduced 
price,''  or  to  allow  the  vendors  to  rescind 
on  payment  of  suitable  damages. 

The  vendors  thereupon  gave  notice  to 
rescind  the  contract  under  condition  13, 
and  returned  the  deposit.  The  purchaser 
took  out  this  summons  for  a  declaration 
that,  notwithstanding  the  events  which 
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had  happened,  he  was  entitled  under 
oondition  14  to  insist  on  the  completion 
of  the  contract,  with  compensation  in 
respect  of  the  mines  and  minerals. 

Aathury^  K.C.,  and  Whitmore  RichardSy 
for  the  purchaser. — The  description  of 
the  property  clearly  included  the  mines 
and  minerals — 1  Darfa  Vendors  and  Pur- 
chasers (7th  ed.),  pp.  124, 125,  and  Leioia 
V.  Branthwaite  [l83l].* 

This  is  an  error  in  the  particulars 
entitling  the  purchaser  to  compensation 
under  oondition  14.  There  may  be 
matters  giving  rise  to  compensation, 
though  not  to  objection  or  requisition — 
Jackson  and  OakshoU,  In  re  [1880],*  ^«r 
Hall,  V.O.  There  could  be  no  objection 
or  requisition  as  to  title  to  these  mines, 
for  no  abstract  was  delivered.  A  con- 
dition allowing  a  vendor,  if  unable  to 
remove  an  objection  as  to  title,  to  rescind 
the  contract,  cannot  be  taken  advantage 
of  by  a  vendor  who  has  no  title — 1  Darfs 
Vendors  and  Purchasers  (7th  ed.),  p.  178, 
Bowman  v.  Eyland  [l878P  and  the  ob- 
servations of  Mellish,  L. J.,  during  argu- 
ment in  Mawson  v.  Fletcher  [i87o],^  and 
of  Lindley,  L. J.,  in  Deighton  and  narri^ 
Contracty  In  re  [is^s].'  Such  a  condition 
must  have  something  to  operate  on.  It 
is  inserted  for  the  protection  of  the  vendor 
against  unreasonable  requisitions  causing 
unnecessary  trouble  and  expense — Monck- 
ton  and  GUzean,  In  re  [l884],«  per  Bacon, 
Y.C. — ^and  ought  not  to  be  arbitrarily  or 
capriciously  used — Starr-Bowkett  Society 
and  Sihun's  Contract^  In  re  [l889],^jo«r 
Cotton,  L.J.  Condition  13  in  the  present 
case  seems  to  have  been  very  carefully 
drawn,  and  is  limited  to  objections  and 
requisitions  as  to  title — more  limited  than 
the  clauses  usually  found  in  the  precedent 
books,  or  those  in  Mawson  v.  Fletcher^* 
Barnes  and  Wood,  In  re  [l885],»  or  Terry 
and  White's  Contract,  In  re  [isscj,®  which 

(1)  9  L.  J.  (O.S.)  K.B.  263  ;  2  B.  &  Ad.  437. 

(2)  49  L.  J.  Ob.  623,  526  ;  14  Ch.  D.  861, 864. 

(3)  47  L.  J.  Ch.  681 ;  8  Ch.  D.  588. 

(4)  40  L.  J.  Ch.  131 ;  L.  R.  6  Oh.  91,  93. 

(6;  67  L.  J.  Ch.  240,  242;  [1898]  1  Ch,  458. 
462. 

(6)  54  L.  J.  Ch.  267,  269  ;  27  Ch.  D.  665, 563. 

(7)  68  L.  J.  Ch.  661,  652  ;  42  Ch,  D.  376,  387. 

(8)  64  L.  J.  Ch.  771 ;  29  Ch.  D.  626. 

(9)  66  L.  J.  Ch.  346  ;  32  Ch.  D.  14. 


BE. 

had  reference  to  objections  or  requisitions 
on  any  subject.  Condition  14  is  the  one 
applicable  to  the  case,  and  not  oondition  13, 
which  latter  is  intended  to  be  strictly 
construed. 

[They  also  referred  to  NeUhorpe  v.  HoU 
gate  [i844V®  and  PoweU  v.  PouM  [l875]."] 

Mark  Komer,  for  the  vendors. — I  rely 
on  Mawson  v.  Fletcher^  The  decision 
in  Boumian  v.  Eyland^  was  said  by 
North,  J.,  in  ffeppenstaU  v.  Hose  [i884]  ^^ 
to  apply  only  where  a  vendor  shews  no 
title  to  any  part  of  the  property.  In 
Terry  and  WhiUfs  Contract,  In  re,»  a 
requisition  with  regard  to  a  deficiency  of 
1^  out  of  5  acres  was  treated  as  a 
valid  ground  for  rescission.  Deighton 
and  Harris*  Contract,  In  re,^  shews  that 
in  an  honest  case  ^  there  is  prima  facie 
a  right  to  rescind  under  such  a  oondition. 
The  fact  that  a  misdescription  may  give 
rise  to  compensation  does  not  prove  it  to 
be  no  ground  for  rescission — Ashbumer 
V.  Sewdl  [i89i].^^'  There  is  no  allegation 
that  mines  or  minerals  of  any  value  exist 
under  the  property,  which  comprises  only 
a  yard  and  small  garden,  or  that  the  pur- 
chaser would  have  been  in  any  way  pre- 
judiced by  not  acquiring  them.  The  deed 
by  which  they  were  reserved  contains 
covenants  amply  protecting  him  in  case 
of  any  letting  down  of  the  surface. 
There  is  therefore  no  reason  why  the 
vendors  should  be  compelled  to  part  with 
their  property  at  less  than  the  contract 
price. 

No  reply  was  called  for. 

Buckley,  J. — By  a  contract  dated 
October  25,  1904,  the  vendors  agreed  to 
sell  certain  property  by  a  description 
which  is  conceded  to  include  the  mines 
and  minerals.  They  had  in  fact  no  title 
to  the  mines  and  minerals,  and  knew 
that  they  had  none.  No  mala  fidea  is 
attributed  to  them.  The  practice  of 
severing  the  mines  and  minerals  appears 
to  have  been  a  common  one  in  the  dis- 
trict, but  of  this  the  purchaser  was  not 
aware. 

By  the  13th  condition  of  sale  the 
vendors  were  to  be  at  liberty  to  rescind 

(10)  1  Coll.  CO.  203. 

(11)  44  L.  J.  Ch.  311 ;  L.  B.  19  Sq.  422. 

(12)  61  L.  T.  689,  690. 

(13)  60  L.  J.  Ch.  784;  [1891]  3  Ch.  405. 
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Jackson  and  Hadbn's  Oontbact,  In 
the  contract  if  the  purchaser  should 
insist  on  an  objection  or  requisition  as 
to  title  or  evidence  of  title  which  the 
vendors  should  he  unable  or  should 
decline  to  remove  or  comply  with ;  and 
by  the  1 4th  condition  provision  was  made 
for  compensation  in  case  of  any  error, 
misstatement,  or  omission  in  the  par- 
ticulars. The  vendors,  as  it  turned  out, 
had  no, title  to  part  of  what  they  had 
contracted  to  sell — namely,  the  mines 
and  minerals ;  and  the  first  question  is 
whether  the  1 3th  condition  enables  them 
to  rescind  the  contract. 

To  my  mind  there  is  an  essential  dif- 
ference between  the  two  things — an  ob- 
jection to  a  vendor's  title  as  insufficient, 
and  an  objection  that  he  has  no  title  at  all. 
You  cannot  have  an  objection  to  a  title 
which  does  not  exist.  In  such  a  case 
your  objection  is  that  there  is  no  title, 
and  to  this  the  term  "  objection  to  title  " 
does  not  apply.  That  was  decided  by 
Yice-ChanceUor  Hall  in  Botomcm  v. 
ffyland,^  The  headnote  is  as  follows: 
"  A  condition  in  a  contract  for  sale  that, 
if  the  purchaser  shall  make  any  objection 
or  requisition  which  the  vendor  shall  bo 
unwilling  on  the  ground  of  expense  or 
otherwise  to  comply  with,  the  vendor  may 
annul  the  sale,  does  not  enable  a  vendor 
to  rescind  the  contract  in  a  case  where  he 
fails  to  shew  any  title  whatever."  Does 
the  same  principle  apply  where  there  is 
absence  of  title  as  to  part  of  the  property  ? 
I  think  it  does,  and  I  refer  to  the  inter- 
locutory remark  of  Lord  Justice  Mellish 
in  MawBon  v.  Fletcher  ^ :  **  It  mity  be 
conceded  to  you  " — that  is,  the  purchaser — 
"  that,  if  there  was  a  clear  case  of  defect  of 
title  to  part,  you  would  be  entitled  to 
specific  performance  with  compensation  ; 
but  it  is  not  so,  and  we  cannot  now  make 
a  decree  for  specific  performance  with 
compensation,  inasmuch  as  there  must 
first  be  an  inquiry  whether  the  vendors 
have  a  title  ;  that  inquiry  will  probably 
be  long  and  expensive,  and  be  the  very 
thing  which  the  vendors  wish  to  avoid." 
That  case,  on  which  counsel  for  the 
vendors  principally  relied,  proceeded  on 
this  ground — that  the  vendors  insisted 
they  had  a  title  to  the  minerals,  which 
the  purchaser  denied.  The  question  was. 
Have  the  vendors  a  title  or  noti    But 


BE. 

to  a  case  where  no  such  question  arises 
because  ex  conoems  the  vendors  have  not 
a  title  Maw9on  v.  Fletcher^  does  not 
apply.  Here  every  one  knew  at  an  early 
stage  that  there  was  no  title,  and  that  the 
vendors  meant  to  sell  without  the  minerals 
because  they  had  no  title  to  them. 
Mawaon  v.  Fletcher ^^  therefore,  does  not 
apply,  except  that  Lord  Justice  Mellish's 
observation  is  in  £Eivour  of  the  purchaser. 
The  third  case  is  Deighton  and  Harrie* 
Contract^  In  re^^  where  Lord  Justice 
Lindley  said,  "This  ...  is  a  case  of 
vendor  and  purchaser,  and  it  is  one  in 
which  the  vendor  is  not  in  the  position 
of  a  man  who  agrees  to  sell  property  to 
which  he  has  no  title  at  all " ;  and  then  he 
referred  to  Bowman  v.  Hylavd^  which 
he  distinguished,  and  the  headnote  sum- 
marises the  decision  as  follows:  ''The 
ordinary  condition  of  sale  giving  the 
vendor  a  power  of  rescission  applies  only 
where  he  has  some  title,  not  where  he  has 
none." 

I  think  myself  that  that  is  a  perfectly 
sound  principle.  You  cannot  say  you 
take  objection  to  something  which  is  non- 
existent. The  objection  here  is  not  to 
some  defect  in  the  title,  but  to  the  fisu^t 
that  there  is  no  title,  and  therefore  the 
13th  condition  does  not  apply.  Then 
does  the  14th  condition  apply  1  Has 
there  been  "  any  error  misstatement  or 
omission  in  the  particulars"?  I  think 
there  has.  The  description  given  is  one 
which  would  include  mines  and  minerals, 
and  there  were  none.  The  purchaser 
expressed  his  willingness  to  complete  his 
contract  on  a  proper  title  being  shewn, 
or  to  complete  without  the  mines  and 
minerals  at  a  proportionately  reduced 
price,  or  to  allow  the  vendors  to  rescind 
on  payment  of  suitable  damages.  The 
vendors  did  not  accept  his  terms.  In  my 
opinion  he  is  entitled  to  insist  on  com- 
pletion with  compensation,  and  I  make 
the  order  in  terms  of  the  summons. 

Solicitors — A.  E.  Bale,  agent  for  Harv^ards  k, 
Co.,  Stoarbridge  and  Birmingham,  for  pur- 
chaser; Bobbins,  Billing  &  Ck).,  agents  for 
William  Waldron,  Brierley  Hill,  Staffordshire, 
for  vendors. 

IReported  hy  R.  Hill,  Et^., 
Barritter'Ot'lMm. 
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BuoKLEY,  J.  1  Southern  Bbaziuan  Bio 

1905.        >        Grande  do  Sul 
April  13,  15.  J         Bailway,  In  re. 

Company —  Winding-up — SdUofUnder- 
taking — Borrowing  Povoers — "  Irredeem- 
able" Debenture  Stocks  UUra  Vires— Bight 
to  Redeem — Explaining  Memorandum  by 
Artidee, 

Where  the  memorandum  of  association 
of  a  raikoay  company,  incorporated  under 
the  Companies  Acts,  1862  to  1882,  and 
not  governed  by  the  Companies  Clauses 
Acts,  enables  it  to  borrow  money  by  the 
issue  of  d^enture  stock,  and  the  articles 
of  association  provide  that  the  board  may 
issiLS  such  stock  as  redeemable  or  irredeem- 
able, debenture  stock  issued  as  irredeemable 
is  nevertheless  redeemable  at  par  on  the 
winding  up  of  the  company. 

Articles  of  association  can  be  read  for 
the  purpose  of  explaining  the  mem4>randumi 
in  respect  of  a  matter  which  need  not 
appear  in  the  latter— -for  example,  the  bor^ 
rowir^g  ofm^mey  by  a  railway  company — 
but  not  for  the  purpose  of  shewing  that 
borrowing  means  the  granting  of  perpetual 
-annuities,  for  that  is  not  borrowing^  nor 
is  it  a  purpose  subsidiary  to  the  general 
•objects  of  such  a  company. 

Summons  in  a  winding-up,  issued  on 
«in  agreed  statement  of  facte  by  a  holder 
of  irredeemable  debenture  stock  of  a 
company. 

The  company  was  incorporated  in  1882 
under  the  Oompanies  Acts,  1862  to  1882, 
as  a  company  limited  by  shares,  for  the 
purpose  of  acquiring  by  transfer  the 
benefit  of  a  concession  granted  to  a 
French  company  by  the  Imperial  Govern- 
ment of  BrazU,  in  1873,  for  the  making 
and  working  of  a  railway  in  that  country, 
and  was  also  entitled,  under  decrees  of 
the  same  Government,  to  a  guarantee  of 
interest,  on  capital  moneys  expended,  at 
7  per  cent,  per  annum  for  thirty  years. 

Among  the  further  objects  stated  in 
clause  3  of  the  memorandum  of  asso- 
ciation were  the  following : 

"(7)  To  borrow  money  by  the  issue 
of  any  mortgages,  debentures,  debenture 
stock,  bonds  or  obligations  of  the  com- 
pany either  at  par  premium  or  discount, 
and  also  to  borrow  money  on  the  security 


of  unpaid  calls  of  the  company  or  by 
such  other  means  and  upon  such  other 
securities  as  the  company  may  from  time 
to  time  determine,  and  to  exchange  or 
convert  from  time  to  time  any  such  secu- 
rities." 

"(10)  To  make  and  enter  into  con- 
tracts or  agreements  for  the  purpose  of 
carrying  out  any  of  the  objects  of  the 
company." 

"(11)  To  lease  mortgage  exchange 
transfer  pledge  sell  surrender  or  otherwise 
deal  with  and  dispose  of  all  or  any  part 
of  the  undertaking  or  business  of  the 
company,  and  any  concessions  decrees 
grants  privileges  patents  brevets  d'inven- 
tions  contracts  agreements  railways  or 
other  works  shares  interests  rights  or 
other  property  of  the  company." 

Article  17  of  the  company's  articles  of 
association  (so  fistr  as  material)  was  as 
follows: 

"  The  Board  may  .  .  .  create  and  issue 
for  the  purposes  of  -the  company,  deben- 
ture stock,  bonds  or  debentures,  to  be 
secured  upon  the  undertaking,  revenues 
and  property  of  the  company  for  the  time 
being,  or  any  part  thereof,  and  such 
debenture  stock,  bonds  or  debentures  shall 
bear  interest  at  such  rates  not  exceeding 
6  per  cent.,  be  irredeemable  or  redeemable 
in  such  manner  and  at  such  times  and 
either  above  or  below  par,  and  be  issued 
or  otherwise  dealt  with  upon  such  terms 
and  conditions  as  the  Board  shall  deter- 
mine. Provided  always  that  the  annual 
sum  payable  by  the  company  for  the 
interest  and  sinking  fund,  if  any,  in 
respect  of  such  debenture  stock,  bonds  or 
debentures  .  .  .  shall  not  exceed  the  sum 
of"  Ac. 

In  exercise  of  the  powers  so  conferred 
upon  them,  the  directors,  on  June  29, 
1883,  passed  resolutions  creating  irre- 
deemable debenture  stock  to  the  nominal 
amount  of  295,150^.,  bearing  interest  at 
the  rate  of  6  per  cent,  per  annum,  and 
forming  part  of  an  aggregate  amount 
which,  together  with  certain  other  obliga- 
tions, was  to  be  a  first  charge  on  the 
main  line  of  the  railway,  with  its  rolling- 
stock  and  the  Government  guarantee  of 
interest  thereon,  but  was  to  constitute  a 
floating  charge  only  until  default  in  pay- 
ment by  the  company  of  any  sum  payable 
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thereunder.     There  was  no  mention  of 
repayment  in  any  event. 

The  applicant  was  the  holder  of  2,00(M. 
of  the  said  debenture  stock,  which  he  had 
ptirchased  in  the  market  at  100^  per  cent, 
in  1904.  There  was  no  trust  deed.  The 
certificate  was  in  the  following  form  : 

«  This  is  to  certify  that  of 

is  the  Registered  Proprietor  of  £ 
of  6  per  cent.  Debenture  Stock  of  the 
Soathem  Brazilian  Rio  Grande  Bo  Sul 
Railway  Company  Limited  created  by 
Resolutions  of  the  Board  of  Directors  in 
exercise  of  the  powers  oonferred  upon  the 
Board  by  the  17th  Article  of  Association 
and  entitled  to  the  privileges  and  subject 
to  the  terms  and  conditions  in  the  Reso- 
lutions creating  and  regulating  the  same 
contained/' 

The  Federal  Government  of  Brazil  was 
entitled,  under  a  decree  of  the  late  Im- 
perial Government,  to  purchase  the  main 
line  of  the  railway  at  the  end  of  thirty 
years  from  its  completion.  Before  that 
period  expired  the  Government  made  an 
offer  to  purchase  the  whole  of  the  com- 
pany's railways  and  assf'ts  in  Brazil  for 
650,000^.,  payable  in  bonds,  and  at  extra- 
ordinary general  meetings  of  the  company, 
held  on  January  17  and  February  6, 
1905,  a  special  resolution  was  duly  passed 
and  con6rmed  to  the  effect  that  the  offer 
was  advantageous  and  should  if  possible 
be  accepted,  and  that  the  company  should 
be  wound  up  voluntarily,  the  present 
respondents  being  appointed  liquidators. 

As  part  of  the  consideration  for  the 
purchase,  the  Government  undertook  at 
its  own  expense  to  pay,  redeem,  or  other- 
wise satisfy,  inter  aUa^  the  said  debenture 
stock  issued  by  the  company  and  out- 
standing on  the  day  fixed  for  completion  ; 
and  by  a  scheme  of  arrangement  which 
was  prepared  and  approved  by  a  meeting 
of  the  shareholders  convened  under  the 
Joint  Stock  Companies  Arrangement  Act, 
1870,  and  the  Companies  Act,  1900,  and 
was  sanctioned  by  the  Court  on  Marc^  22, 
1905,  it  was  provided,  inter  aUa^  that  the 
liquidators  should  not  transfer  or  permit 
to  be  transferred  to  the  Government  the 
mlway  and  undertaking  of  the  company 
in  Brazil  unless  and  until  the  Govern- 
ment should  have  fully  and  effectually 
paid  J  redeemed,  or  otherwise  satisfied  all 
Vol.  74.— Chanc. 
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liability  of  the  company  in   respect 
inter  eiia,  the  said  debenture  stods. 

No  meetings  of  creditors  of  the  com- 
pany were  held,  and  the  scheme  did  not 
bind  the  debenture-stockholders,  but  on 
February  24,  1905,  a  circular  letter  had 
been  sent  to  them,  including  the  appli- 
cant, informing  them  of  the  resolution 
for  winding-up  and  appointing  liquidators, 
and  of  the  intention  to  seek  the  sanction 
of  the  Court  to  the  scheme,  and  proposing 
to  pay  off  the  debenture  stock  at  par  on 
April  17  in  ca^h  with  interest  at  6  per 
cent,  to  April  15.  It  was  added  that 
instead  of  cash  the  Brazilian  Government 
was  prepared,  at  the  option  of  the  deben- 
ture-stockholders, to  issue  bonds  in  pay- 
ment of  the  stock  at  the  price  of  83^.  per 
lOO;.  bond. 

The  applicant  was  not  among  those 
who  exercised  this  option,  and  he  issued 
the  present  summons  against  the  liquida- 
tors in  the  following  terms :  ''  That  it 
may  be  determined  whether  the  liquida- 
tors are  entitled  as  they  claim  to  pay  off 
at  par  the  said  sum  of  2,000^.  debenture 
stock,  or  whether,  having  regard  to  the 
resolutions  passed  by  the  board  of  direc- 
tors on  June  29,  1883,  pursuant  to  which 
the  said  stock  was  issued  and  the  certifi- 
cate for  such  stock  sealed  by  the  company 
in  favour  of  the  applicant,  he  is  entitled 
as  he  claims  to  have  some,  and  if  so  what, 
sum  paid  to  him  out  of  the  assets  of  the 
said  company  over  and  above  the  par 
value  of  his  said  stock  and  the  interest 
for  the  same,  as  a  term  of  the  redemption 
of  such  stock  or  by  way  of  compensation 
for  the  loss  which  would  otherwise  be 
caused  to  him  by  the  payment  off  of  his 
said  stock  contrary  to  the  terms  of 
issue." 

BiLcknuuter,  K,C,,  and  ffarman,  for  the 
applicant. — Assuming  that  the  company 
had  power  to  issue  irredeemable  deben- 
ture stock,  a  holder  of  one  of  these  cer- 
tificates is  entitled  in  any  liquidation  to 
something  more  than  the  fiEioe-value  of 
his  stock,  because  what  he  holds  is  equi- 
valent to  a  perpetual  annuity  at  6  per 
cent,  on  the  stock,  and  the  company  has 
no  power  to  redeem.  The  question  then 
will  be,  what  price  must  they  pay  if  the 
security  be  taken  over  or  given  up  ? 
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[Buckley,  J. — You  cannot  ask  me  to 
fix  a  pjrice  for  redemption  if  the  company 
cannot  redeem  at  all.] 

That  is  the  dificulty.  Irredeemable 
stock  cannot  be  redeemed,  but  it  will  be 
argued  on  the  other  side  that  there  was  no 
power  to  issue  such  stock — ^that  article  17 
is  iiUra  vires.  We  cannot  claim  any  powers 
under  the  Companies  Clauses  Acts,  but 
clause  3,  sub -clause  7  of  the  memorandum 
is  wide  enough  for  the  purpose.  It  gives 
power  to  borrow  money  in  any  way.  It 
is  none  the  less  borrowing  because  the 
money  is  not  necessarily  repayable.  The 
word  "borrow"  has  acquired  a  special 
colloquial  meaning  and  includes  "  raise." 
It  is  thus  the  Government  is  said  to 
^'  borrow "  money  on  Consols,  which  are 
never  repayable.  This  company  has  no 
powers  under  the  Companies  Clauses 
Acts ;  still  it  is  a  railway  company,  and 
the  raising  of  money  for  the  necessities 
of  the  business  by  the  issue  of  irredeem- 
able debenture  stock  is  incident  to  all 
railway  companies.  It  is  not  like  a  loan- 
ing company.  The  power  to  borrow  is 
purely  ancillary  to  the  main  purposes  of 
the  company,  and  therefore  the  articles 
can  be  read  to  explain  the  memorandum, 
though  they  cannot  extend  it,  being 
merely  the  machinery  by  which  the 
directors  are  to  carry  out  the  purposes  of 
the  company.  The  permanent  nature  of 
a  railway  company  is  also  a  point  to  be 
borne  in  mind. 

The  character  of  irredeemable  deben- 
ture stock  was  discussed  by  James,  L.J., 
in  AUree  v.  JSawe  [isrsV  and  also  by 
Romer,  L.J.,  in  Jarrak  Timber  cmd 
Wood -paving  Corporation  v,  Samuel 
[1903]/^  and  by  Lord  Lindley  in  the 
same  case  in  the  House  of  Lords.  The 
qtuere  at  the  end  of  the  head-note  in 
the  latter  case,  as  to  the  power  of  a 
limited  company  to  issue  irredeemable 
debenture  stock,  does  not  appear  to  be 
borne  out  by  the  judgments,  except 
perhaps  that  of  Eomer,  L.  J. 

[Haldane,  K,C,y  I'eferred  to  the  judg- 
ment of  Cozens-Hardy,  L.  J.] 

That  does  not  appear  to  carry  it  any 
further.     If  the  company  can  create  an 

(1)  47  L.  J.  Ch.  863,  866 ;  9  Oh.  D.  337.  849. 

(2)  72  L.  J.  Ch.  262,  266,  268 ;  [1903]  2  Ch, 
1,  10, 16. 
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annuity  in  perpetuity  there  is  no  doubt 
it  can  secure  it  by  the  creation  of  a  charge. 
The  granting  of  an  annuity  is  not  an 
object  of  the  company,  but  a  means  of 
carrying  out  its  objects,  and  therefore 
does  not  depend  on  the  memorandum. 
That  being  the  case,  the  articles  can  be 
read  to  supplement  the  memorandum  as 
to  that  upon  which  it  is  silent — Harrison 
V.  Mexican  Eailway  [1875],^  South  Durham 
Brewery  Co.^  In  re  [i886],^  and  Bvddey 
on  the  Companiea  Acts  (dth  ed.),  p.  18. 
This  is  a  matter  of  great  importance,  in 
view  of  the  enormous  amount  of  capital 
invested  in  stocks  of  this  nature. 

[Buckley,  J. — ^Your  summons  asks  for 
payment.] 

It  will  be  sufficient  for  my  purpose  if  I 
get  a  declaration  that  the  liquidators  are 
not  entitled  to  pay  me  off,  omitting  the 
words  "at  par"  which  follow  in  the 
summons. 

Haldcme,  K,G.y  and  Coles  (originally 
instructed  on  behalf  of  the  Brazilian 
Government),  for  the  liquidators. — There 
are  two  questions  in  this  case — what  are 
the  powers  of  the  company,  and  what  was 
the  nature  of  the  transaction  %  As  to  the 
first,  it  is  embarrassing  to  liken  this  to  the 
case  of  an  English  railway,  which  is  an 
undertaking  of  a  perpetual  nature.  The 
concessions  were  terminable  at  the  end  of 
thirty  years,  and  when  they  came  to  an 
end  the  substratum  for  an  annuity  would 
be  gone.  What  is  authorised  by  clause  3, 
sub-clause  7  of  the  memorandum  of  asso- 
ciation is  borrowing  and  nothing  else,  but 
the  sale  of  a  perpetual  annuity  is  a  vexy 
different  thing.  This  distinction  was 
formerly  made  use  of  to  evade  the  Usury 
Acts,  which  prohibited  borrowing  except 
at  certain  rates.  Article  17  goes  no 
further,  for  its  powers  are  to  be  exercised 
for  the  purposes  of  the  company — that  is^ 
of  borrowing.  In  the  proviso  interest  on 
the  stock  is  mentioned  and  not  money  to 
provide  for  an  annuity.  The  provision 
that  the  stock  might  be  irredeemable 
relates  equally  to  debentures,  to  which,  in 
the  sense  sought  to  be  attached  to  it,  it 
would  be  inapplicable  The  terms  "  fyay 
off"  and  "  renew"  are  inconsistent  with 
anything    but    borrowing.     The    whole 

(3)  44  L.  J.  Ch.  403 ;  L.  B.  19  Eq.  358. 

(4)  55  L.  J.  Ch.  179;  31  Ch.  D.  261. 
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scheme  of  the  article  shews  that  borrow- 
ing was  intended,  and  that  the  draughts- 
man thought  he  could  authorise  an  irre- 
deemable borrowing.  But  the  doctrine 
that  the  equity  of  redemption  caniTot  be 
clogged  is  as  much  in  force  now  as  it  was 
in  the  time  of  Lord  Hardwicke — Samuel 
V.  Jairrah  Timber  and  Wood-paving  Cor- 
poration  [l904],*  Nodkes  d:  Co.  v.  Eice 
[l90l],^  and  Santley  v.  Wilde  [1899].^ 

As  to  the  second  point,  there  is  nothing 
in  the  resolutions  to  shew  an  intention  of 
creating  a  perpetual  annuity  even  if  there 
were  power  to  do  so.  The  interest  referred 
to  is  interest  on  the  aggregate  of  the 
capital  amount  of  debentures  and  deben- 
ture stock,  and  it  was  this  aggregate 
which  was  to  be  a  first  charge  on  the  pro- 
perty, whether  it  should  consist  of  deben- 
tures or  debenture  stock.  What  is  that 
but  a  borrowing  1  It  may  be  the  draughts- 
man thought  he  could  make  a  stipulation 
against  redemption  so  long  as  the  com- 
pany was  a  going  concern,  leaving  the 
security  to  become  enforceable  on  liqui- 
dation— Wallace  v.  Automatic  Macfwnee 
Co.  [i894l,*  per  Lindley,  L.J.  The  ques- 
tion is  whether  this  is  a  mortgage  or  not. 

Yowngery  K.C.y  and  Biachoff,  also  for 
the  liquidators. — Unless  the  applicant  can 
rely  on  the  articles  to  extend  the  memo-, 
randum,  the  latter  gives  only  a  power  t9 
borrow,  and  this  involves  the  obligation 
at  some  time  to  repay.  Debenture  stock 
under  [the  Companies  Clauses  Acts  never 
involves  repayment,  but  debenture  stock 
under  the  Companies  Acts  is  a  totally 
different  thing.  It  differs  from  deben- 
tures only  in  the  same  way  that  stock  of 
a  company  under  those  Acts  differs  from 
shares,  as  being  capable  of  consolidation  or 
of  subdivision  for  the  purpose  of  transfer, 
and  in  both  obligations  payment  is  enforce- 
able on  a  liquidation.  Therefore  there  is 
in  this  memorandum  what  is  perfectly 
plain  and  clear — an  ^express  power  of 
borrowing  for  the  purposes  of  the  com- 
pany. Article  17  enables  the  directors 
to  exercise  this  power,  but  does  not  confer 

(6)  73  L.  J.  Ch.  626,  529 ;  [1904]  A.C.  323, 
330. 

(6)  71  L.  J.  Ch.  189;  [1902]  A.C.  24. 

(7)  68  L.  J.  Ch.  681 ;  [1809]  2  Ch.  474. 

(8)  68  L.  J.  Ch.  598,  600 ;  [1894]  2  Ch. 
547,  553. 


SuL  Bailway,  In  be. 

any  new  power.  The  use  of  the  word 
"  irredeemable  "  at  first  seems  to  create  a 
difficulty,  but  that  word  does  not  mean 
'<  perpetual "  ;  it  is  rather  used  in  contra- 
distinction to  those  debentures  which  con- 
tain provisions  enabling  the  company  to 
redeem.  It  only  means  that  while  the 
company  is  a  going  concern,  and  not  in 
liquidation,  and  there  is  no  crystallisation 
of  the  rights  of  the  stockholders,  the  com- 
pany has  no  right  to  require  them  to  take 
their  money.  The  usual  conditions  b&  to 
pa3ang  off  debenture  stock  are  given  in 
FahMr'e  Company  Freoedenta  (9th  ed.), 
pt.  3,  pp.  7  and  8. 

There  is  nothing  in  the  resolutions  con- 
sistent with  anything  but  borrowing  or 
with  the  notion  that  what  was  intended 
to  be  done  was  perpetual.  It  is  unthink- 
able that  if  the  obligation  of  the  company 
was  merely  to  pay  6  per  cent,  the  aggre- 
gate amount  of  the  stock  should  be  con- 
stituted a  charge.  The  charge  must  be 
for  that  which  it  is  the  company's  obliga- 
tion to  pay — namely,  the  amount  of  the 
stock — and  if  this  is  charged  on  the 
undertaking  it  must  be  liable  to  be  re- 
paid. Neither  the  memorandum  nor  the 
articles  confer  any  power  to  grant  per- 
petual annuities  or  to  give  security  for 
them ;  the  power  they  confer  is  to  create 
debenture  stock  which  may  be  irredeem- 
able, and  that,  at  the  outride,  means  not 
to  be  redeemed  at  the  option  of  the  com- 
pany while  a  going  concern.  Directly  the 
company  went  into  liquidation,  however, 
it  was  as  if  the  word  '*  irredeemable  "  were 
not  there.  Even  if  this  be  held  a  per- 
petual annuity,  the  company  by  its  liqui- 
dation and  sale  has  intimated  that  it  is 
not  in  a  position  to  fulfil  its  contracts, 
and  therefore  the  applicant  can  only  re- 
cover damages  for  the  breach,  and  may 
get  more  or  less  than  the  2,000^. 

Buekmatter,  K.C,^  in  reply. — There  is 
a  confusion  of  language  in  saying  that  the 
company  can  issue  irredeemable  debenture 
stock,  but  not  grant  perpetual  annuities, 
for  the  latter  is  merely  the  legal  mode  of 
expressing  the  former.  No  company  of 
this  kind  has  power  to  grant  perpetual 
annuities,  but  the  powers  of  railway  oom- 
paniee  under  the  Companies  Clauses  Acts 
enable  them  to  issue  irredeemable  deben- 
ture stock ;  and  this,  the  Courts  have  said 
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in  the  cases  mentioned,  means  the  creation 
of  a  perpetual  annuity.  It  is  not  neces- 
sary to  read  the  word  '^irredeemable" 
in  article  17  as  applying  to  the  deben- 
tures ;  it  must  be  taken  to  apply  to  such 
of  the  things  mentioned  as  are  capable 
of  being  irredeemable — namely,  debenture 
stock  and  bonds.  It  is  a  mistake  to 
say  the  capital  value  of  the  annuity  is 
made  a  chkrge  on  the  undertaking,  and 
therefore  is  repayable.  The  same  might 
be  said  of  debenture  stock  under  the 
Companies  Clauses  Acts.  In  WaUac^ 
V.  AmAmmjAic  Maehinea  Co,^  it  was  the 
right  of  the  debenture  -  holder,  not 
that  of  the  company,  that  was  in  ques- 
tion. If  the  contention  on  the  other 
side  be  right,  a  company  can  at  any  time 
get  rid  of  its  debenture  stock,  which  may 
stand  at  a  very  high  price,  by  the  simple 
process  of  going  into  liquidation  and  with 
the  view  of  borrowing  again  at  a  lower 
rate  of  interest.  This  cannot  be  right. 
The  applicant  is  entitled  to  keep  his 
security. 

Cur.  adv.  vuU. 

April  15. — Buckley,  J.,  read  the  fol- 
lowing judgment:  The  applicant  is  the 
holder  of  2,00021  debenture  stock  of  the 
Southern  Brazilian  Bio  Grande  do  Sul 
Railway  Co.,  being  stock  which  the  board 
of  that  company  have  purported  to  create 
as  irredeemable  debenture  stock.  By  a 
resolution  confirmed  on  February  6, 1905, 
the  company  has  gone  into  voluntary 
liquidation.  It  has  agreed  to  sell  its 
railway  and  undertaking  to  the  Federal 
€h>vemment  of  the  United  States  of 
Brazil,  and  a  scheme  of  arrangement  for 
that  purpofle  has  been  sanctioned  by  an 
order  of  March  22,  1905.  The  scheme 
binds  the  contributoriee  only.  It  does 
not  afiect  the  creditors.  The  applicant 
has  the  same  rights  as  if  the  scheme  had 
not  been  sanctioned.  By  this  summons 
he  asks  determination  of  the  question 
whether  the  liquidators  are  entitled,  as 
they  daim,  to  pay  off  the  2,000/.  deben- 
ture stock  at  par,  or  whether  the  appli- 
cant is  entitled,  as  he  claims,  to  have 
some  and  what  sum  paid  to  him  above 
the  par  value  as  a  term  of  the  redemp- 
tion of  his  stock,  or  by  way  of  compensa- 
tion for  the  loss  caused  to  him  by  paying 


off  his  stock  contrary  to  the  terms  of 
issue. 

Two  contentions  have  been  put  forward 
as  to  the  nature  of  this  stock.  The  one 
is  that  it  is  irredeemable  under  all  cir- 
cumstances and  that  the  applicant  is 
entitled  simply  to  a  perpetusd  annuity. 
The  other  is  that  it  is  irredeemable  only 
in  the  sense  that  the  company  is  not,  at 
its  option,  entitled  to  redeem  it  except 
under  circumstances,  and  that  the  wind- 
ing-up is  a  circumstance  under  which  the 
stock  ceases  to  be  irredeemable.  If  the 
applicant  is  the  holder  of  a  perpetual 
annuity,  the  question  is  whether  the  com- 
mny  had  po^er  to  grant  such  an  annuity. 
Clause  3,  sub-clause  7  of  the  memorandum 
of  association  authorises  the  company  ^*  to 
borrow  money  by  the  issue  of  Bny  mort- 
gages, debentures,  debenture  stock,  bonds, 
or  obligations  of  the  company."  The  appli- 
cant argues  that "  debenture  stock  "  there 
bears  the  meaning  attributed  to  it  in  the 
Companies  Clauses  Acts — that  it  means  a 
perpetual  annuity.  He  seeks  to  evolve 
this  meaning  from  the  fact  that  this  is  a 
railway  company,  and  that  raflway  com- 
panies— meaning  by  that  expression  com- 
panies under  the  Companies  Clauses  Acts — 
issue  debenture  stock  which  is  perpetual. 
I  think  the  a]:>gument  unsound.  This  is 
not  a  railway  company  governed  by  the 
Companies  Clauses  Acts.  Then  he  con- 
tends further  that  a  company  such  as  a 
railway  company,  which  necessarily  has  a 
permanent  undertaking  in  the  sense  that 
the  permanent  way  is  useless  except  for 
the  purposes  of  a  railway  undertaking, 
may  more  readOy  be  supposed  to  be  taking 
power  to  issue  perpetual  debenture  stock 
than  a  company  of  a  less  permanent 
character.  The  same  argument  would 
apply,  say,  to  a  telegraph  cable  company, 
and  to  others  which  might  be  suggested. 
The  permanence  of  the  undertaking  does 
not,  I  think,  throw  light  upon  the  nature 
of  the  instrument  which  the  company  is 
taking  power  to  issue,  and,  if  it  did,  I 
must  add  that  the  concession  held  hy  this 
company  is  only  for  a  term  of  years,  and 
that  the  Government  is  entitled  to  cut 
short  even  that  term  by  purchasing 
after. the  expiration  of  the  first  thirty 
years  from  the  completion  of  the  rail- 
way.     Such    a    company    can    scarcely 
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oontemplate  the  issue  of  debenture 
stock  extending  beyond  the  term  of  its 
own  oommerciaT  life.  The  words  of  the 
memorandum  are  "  to  borrow  money  by 
the  issue  of  "  debenture  stock.  Borrow- 
ing necessarily  implies  repayment  at  some 
time  and  under  some  circumstances.  The 
i^plicant  seeks  to  read  the  clause  as  if  it 
were  to  borrow  **  or  raise  "  money  by  the 
issue  of  debenture  stock.  Those  are  not 
the  words.  The  memorandum  of  associa- 
tion uses  language  which,  I  think, 
necessarily  confines  the  issue  of  debenture 
stock  to  debenture  stock  issued  in  respect 
of  a  borrowing  involving  the  obligation  at 
some  time  to  repay.  The  granting  of  a 
perpetual  annuity  is  therefore  in  my 
opinion  not  within  the  memorandum  of 
association. 

But  next  it  is  argued  that  article  17 
specifically  mentions  irredeemable  deben- 
ture stoek,  and  that  the  memorandum 
and  articles  of  association  may  for  some 
purposes  be  read  together,  and  that  in 
this  matter  the  construction  of  the 
memorandum  can  be  assisted  by  the 
articles.  Upon  this  my  first  observation 
is  that  article  17  is  not  expressed  as 
creating  any  power,  but  as  defining  the 
authority  which  may  exercise  for  the 
company  an  existing  power.  The  words 
are  ''the  board  may  create  and  issue." 
Further,  the  purposes  for  which  the 
articles  can  be  read  to  explain  or  supple- 
ment the  memorandum  do  not  extend  to 
explaining  or  supplementing  the  memo- 
randum in  respect  of  a  matter  Which, 
under  the  Companies  Act,  1862,  must  be 
contained  in  the  memorandum  of  associa- 
tion. An  authority  to  borrow  is  not 
properly  an  object  of  the  company  at  all, 
and  need  not  be  found  in  the  memo- 
randum of  association.  The  articles  may 
therefore,  I  think,  be  referred  to  for  the 
purpose  of  explaining  the  manner  in 
which  a  company  is  by  its  memorandum 
authorised  to  borrow.  But  the  granting 
of  perpetual  annuities  is  not  borrowing, 
and  is  not  a  purpose  subsidiary  to  the 
general  objects  of  a  commercial  or  trading 
undertaking.  The  granting  of  annuities 
for  lives  could  not  be  authorised  by  words 
in  articles  of  association  seeking  to  explain 
a  clause  in  the  memorandum  relating  to 
the  borrowing  of  money.  The  granting  of 


perpetual  annuities  stands  in  like  case.  I 
am  therefore  not  entitled  to  read  article  17 
for  the  purpose  of  saying  that  clause  3, 
sub-clause  7  of  the  memorandum  must  be 
construed  to  mean  something  which  is 
not  borrowing.  I  can  read  the  articles 
in  order  to  explain  the  sort  of  borrowing 
which  the  memorandum  contemplated. 
But  I  cannot  read  the  articles  for  the 
purpose  of  saying  that  the  memorandum 
did  not  mean  borrowing,  but  meant  the 
granting  of  perpetual  annuities.  For 
these  reasons  I  think  that  the  granting 
of  perpetual  annuities  by  this  company  is 
tdtra  virea ;  and,  if  this  be  so,  it  results 
that  the  applicant's  right,  if  this  be  a 
perpetual  annuity,  cannot  be  greater  than 
to  have  the  return  of  the  money  paid  to 
the  company  upon  the  stock. 

But,  secondly,  it  is  said  that  article  17 
and  the  resolutions  of  June  29, 1883,  may 
be  read  as  expressing  a  certain  contract 
of  borrowing — namely,  a  borrowing  upon 
the  terms  that  the  company,  whUe  it  is  a 
going  concern,  shall  not  be  at  liberty  to 
call  upon  the  debenture-stockholder  to 
accept  the  repayment  of  his  loan,  but  shall 
pay  him  6  per  cent,  upon  it.  For  this 
purpose  it  is  pointed  out  that  article  17 
speaks  of  the  debenture  stock,  bonds,  and 
debentures  alike  as  capable  of  being  irre- 
deemable, and  speaks  of  the  annual  sum 
payable  by  the  company  as  interest,  and 
.that  the  resolutions  provide  that  the 
aggregate  amount  of  the  debenture  stock 
shall  be  a  charge  and  shall,  until  de&ult 
by  the  company,  constitute  a  floating 
charge  only.  From  this  it  is  argued  that 
this  was  a  borrowing  on  the  terms  that 
the  company  should  have  no  option  to 
repay  so  long  as  there  was  an  undertaking 
to  answer  the  annual  sum.  If  this  second 
contention  be  right,  then  I  think  it  follows 
that  this  applicant,  who  asks  by  hia  sum- 
mons a  determination  of  what  is  the 
proper  amount  to  pay  for  redemption,  is 
not  entitled  to  receive  more  than  the 
amount  which,  upon  this  view,  was  bor- 
rowed—namely, the  2,000^.  paid  upon  the 
stock. 

In  either  view  it  appears  to  me  that 
the  applicant  is  entitled  to  no  more  than 
the  interest  to  date  and  the  par  value  of 
his  stock.  The  right  declaration  upon  the 
summons,  I  think,  is  that  the  appli^bi^t  ^ 
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is  not  entitled  to  receive  out  of  the  assets 
of  the  company  any  sum  over  and  above 
the  par  value  of  his  stock  and  the  interest 
upon  the  same. 


Solidton— Withers  &  Withers,  for  applicant; 
Dawes  k,  Sons  and  Bischoff  &  Co.,  for 
liquidators. 

[Beported  hy  R.  HiU,  JBtq., 
BarrUt&r-at'Law. 


[IN  THE  COURT   OF  APPEAL.] 
Vaughan  Williams,  L.J.  ^ 
ROMER,  L.J.  ^ 

Cozens-Hakdt,  L.J.  I  ^^^i''- 

1904.  WRAHAM. 

Nov.  28. 

Appeal— Coata^Caneiruction  of  WiU— 
TruaUes— Right  to  Appear. 

According  to  the  established  practice  in 
cm  appeal  upon  the  construction  of  a  wiU^ 
trustees  served  with  notice  of  appeal  are 
entitled  to  appear  by  counsel  cmd  to  be  paid 
their  costs  of  appearance  ;  but  the  Taxing 
Master  in  taxing  the  costs  should  allow  a 
moderate  fee  only  in  the  case  of  trustees 
not  required  to  take  any  active  part  in 
argument. 

Semble,  j5«r  Vaughan  Williams,  L. J., 
there  is  no  reason  why  trustees  who  are 
TieutrcU  should  appear  in  svjch  an  appeal 
by  separate  oouviisel. 

Action  to  administer  the  estate  of 
William  Oarroll,  who  died  in  1851.  An 
administration  decree  was  made  in  1867. 
The  plaintiffs,  who  were  administrators 
de  bonis  non  of  a  deceased  beneficiary 
interested  in  the  testator's  residuary 
estate,  had  obtained  an  order  to  carry  on 
the  proceedings,  and  presented  a  petition 
for  ascertaining  the  title  of  certain  clidm- 
ants  to  the  fund  in  Ck)urt,  which  depended 
upon  the  construction  of  the  will.  The 
petition  was  heard  by  Swinfen  Eady,  J., 
and  he  having  given  his  decision  upon 
the  construction  of  the  will,  an  unsuccess- 
ful claimant  appealed. 

Hvsy  K.C.^  and   Vaughan  Hawkins,  for 
the  appellant. 


SuL  Railway,  In  re. 

Mark  Romero  for  the  respondents,  in 
whose  fisivour  Swinfen  Eady,  J.,  decided, 
was  not  called  upon. 

Their  Lordships  dismissed  the  appeal 
with  costs. 

Popham,  who  appeared  for  the  plaintiflfe 
who  had  been  served  with  notice  of  the 
appeal,  asked  that  his  costs  of  appearance 
should  be  provided  for  according  to  the 
usual  practice  in  the  case  of  trustees  and 
other  persons  in  a  fiduciary  position. 

Vaughan  Williams,  L.J,— I  protest 
each  time  when  such  an  application  is 
made  on  behalf  of  trustees,  but  my  protest 
seems  unavailing. 

RoMER,  L.J. — The  practice  is  settled,  I 
am  afraid,  and  it  is  too  late  to  alter  it. 
But  what  my  Lord  means  is  that  trustees 
ought  not  to  appear  upon  an  appeal  unless 
they  think  it  likely  that  they  may  be 
called  upon  to  assist  the  Court.  I  have 
no  doubt  that  the  Taxing  Master  will  have 
regard  to  the  position  of  the  trustees  in 
the  present  case  in  taxing  the  costs. 
Beyond  that  we  cannot  go.  The  trustees 
were  not  expected  to  argue,  and  therefore 
I  do  not  suppose  the  fee  is  excessive. 

Cozrns-Hardt,  L.  J. — I  agree  with  what 
has  been  said  by  Lord  Justice  Bomer. 

Vaughan  Williams,  L.J. — I  do  not 
think  that  mere  neutrality  should  be 
supported  by  separate  counsel.  If  the 
trustees  personally  have  anything  to  say 
in  the  matter,  well  and  good — ^then  let 
them  be  represented  by  separate  counsel. 
But  I  cannot  understand  why  trustees 
who  are  absolutely  neutral  should  appear 
here  by  separate  counsel. 


Solicitors — Farrer  &  Co.,  for  appellant ; 
Cunliffes  &  Davenport,  for  respondents. 

[R^orted  hy  A,  J,  Spencer^  JBtq., 
BarHgter^at-Laiv. 
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^"^n^"'  '^'  \  Robinson PeiotinqCo. 
AprJM.14.  )       -"CHic/'Li-. 

Company — DAemJtwrt — Receiver  for  De- 
benture-holdere — Potoere — Charge  on  Aeeets 
in  Priority  to  DdmUwrea — Pledging  Credit 
of  Debenture-holders — Cwvoeyandng  and 
Law  of  Property  Act,  1881  (44  d&  46  Vict, 
c  41),  8. 24,  9uh-8.  8. 

A  receiver  was  appointed  by  debenture- 
holders  under  a  power  conferred  by  the 
debenturee.  The  receiver  was  authorised  by 
the  termaofthe  debentures  {inter  aUa)  to  take 
possession  of  the  property  charged  by  the 
debeniiures ;  to  carry  on  or  concur  in 
carrying  on  the  business  of  the  company  ; 
and  to  make  any  arrangement  or  com- 
>  promise  which  he  should  think  expedient 
in  the  interests  of  the  debenture-holders : — 
Held,  that,  for  the  purpose  of  carrying  on 
the  business  of  the  company,  the  receiver 
might,  first,  create  a  valid  charge  on  fyro- 
perty  comprised  in  the  debentures  to  have 
priority  over  the  charge  of  the  debeniure- 
holders ;  and  secondly,  pledge  the  personal 
credit  of  the  debenture-holders. 

The  defendant  company  were  pro- 
prietors of  a  paper  called  Chic.  The  com- 
pany had  issued  debentures  to  the  amount 
of  4,700^.,  and  they  were,  in  May,  1904, 
aU  held  by  the  defendants  O'Malley  and 
Fuller;  the  defendant  Mustart  subse- 
quently acquired  some.  O'Malley  was 
tiie  managing  director  of  the  company. 
The  debentures  were  all  in  the  same  form, 
and  contained  a  charge  on  the  under- 
taking of  the  company  and  on  all  its 
property,  present  and  future,  including 
its  uncalled  capital  for  the  time  being. 
The  conditions  indorsed  contained  the 
following  material  provisions :  ^^  (6)  The 
principal  moneys  hereby  secured  shall 
immediately  become  payable — (a)  if  the 
company  makes  default  for  a  period  of 
six  calendar  months  in  the  payment  of 
any  interest  hereby  secured,  and  the 
registered  holder  hereof  before  such 
interest  is  paid  by  notice  in  writing  to 
the  company  calls  in  such  principal 
moneys ;  or  (6)  if  an  order  is  made  or  an 
effective  resolution  passed  for  the  winding- 
up  of  the  company.  (7)  At  any  time 
after  the  principal  moneys  hereby  secured 


become  payable,  the  i*egistered  holder  of 
this  deed  may,  with  the  consent  in  writing 
of  the  holders  of  the  majority  in  value  of 
the  outstanding  debentures,  appoint  by 
writing  any  person  or  persons  to  be  a  re- 
ceiver or  receivers  of  the  property  charged 
by  the  debentures,  and  such  appointment 
shall  be  as  effective  as  if  all  the  holders  of 
debentures  had  concurred  in  such  appoint- 
ment. And  a  receiver  so  appointed  shall 
have  power — (1 )  to  take  possession  of  the 
property  charged  by  the  debentures; 
(2)  to  carry  on  or  concur  in  carrying  on 
the  business  of  the  company ;  (3)  to  sell 
or  concur  in  selling  any  of  the  property 
charged  by  the  debentures ;  (4)  to  make 
any  arrangement  or  compromise  which 
he  shall  think  expedient  in  the  interests 
of  the  debenture-holders.  And  all  moneys 
received  by  such  receiver  shall,  after  pro- 
viding for  the  matters  specified  in  the 
first  three  paragraphs  of  sub-section  8  of 
section  24  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,^  and  for  the  pur- 
poses aforesaid  be  applied  in  or  towards 
satisfaction  pari  passu  of  the  debentures." 
There  was  no  further  reference  to,  and  no 
incorporation  of,  any  of  the  provisions  of 
section  24.  The  principal  moneys  having 
become  payable,  the  defendants  O'Malley 
and  Fuller,  on  May  21,  1904,  appointed 
one  Ramsay  CoUes  to  be  receiver  on  behalf 
of  the  debenture-holders. 

The  plaintifis  were  printers,  and  in 
May,  1904,  were  printing  Chic  for  the 
defendant  company  upon  the  terms  ex- 
pressed in  a  letter  of  March  5,  1904. 
After  his  appointment  as  receiver,  CoUes 
took  possession  of  the  undertaking  and 
accounts  of  the  company,  and  proceeded 

(1)  The  first  three  paragraphs  of  sab-sec- 
tion 8  of  seotion  24  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  are  as  follows : 
*•  The  receiver  shall  apply  all  money  received 
by  him  as  follows  (namely) :  (i.)  In  discharge 
of  ail  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortjg;aged  property;  and 
(ii.)  In  keeping  down  aJl  annual  sums  or 
other  payments,  and  the  interest  on  all  princi- 
pal sums,  having  priority  to  the  mortgage  in 
right  whereof  he  is  receiver ;  and  (iii.)  In 
payment  of  his  commission,  and  of  the  pre- 
miums on  fire,  life,  or  other  insurances,  if 
any,  properly  payable  under  the  mortgage 
deed  or  under  this  Act,  and  the  cost  of  execut- 
ing necessary  or  proper  repairs  directed  in 
writing  by  the  mortgagee." 
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to  carry  on  the  business,  and  the  plain- 
tiffs continued  to  print  the  paper.  On 
July  26  a  large  sum  was  due  to  the 
plaintiffs,  and  they  held  some  dishonoured 
cheques  and  bills  of  Colles ;  there  was 
another  bill  falling  due,  and  Colles  had 
no  funds  to  meet  it.  Under  these  cir- 
cumstances the  plaintiffs  refused  to  go  on 
printing  the  paper,  or  to  deliver  the  issue 
of  July  30,  unless  they  were  paid,  and  on 
July  26,  1904,  the  defendant  O'Malley 
and  Colles  saw  Mr.  Robinson,  a  repre- 
sentative of  the  plaintiffs,  with  a  view  to 
induce  them  to  continue  to  print  and  to 
d^ver  the  issue  of  July  30.  The  result 
wss  the  writing  to  the  plaintiffs  by  Colles 
and  O'Malley  of  the  following  letter  : 
"  Referring  to  our  conversation  with  your 
Mr.  Robinson  this  morning,  I  am  willing 
and  hereby  agree  to  assign  you  all  adver- 
tising book  debts  belong  to  Chic  (Limited) 
or  to  me  as  receiver  for  the  debenture- 
holders,  and  I  further  agree  to  assign, 
and  hereby  authorize  you  to  collect,  the 
revenue  from  advertisements  in  the 
present  week's  issue  of  the  paper,  and 
each  week  hereafter,  until  your  accounts, 
both  present  and  future,  are  cleared.  It 
is  understood  that  the  said  accounts  are 
collected  in  the  name  of  Chic  (Limited) 
and  that  you  appoint  me  one  of  your 
agents  at  3  Arundel  Street,  Strand,  to 
receive  and  give  receipts  on  your  account, 
such  remittances  to  be  sent  daily  to  you 
or  paid  to  your  order.  As  consideration 
herefor  you  agree  to  deliver  copies  of  the 
present  week's  issue  immediately,  and  to 
deliver  all  future  copies  punctually  to 
time  arranged,  also  that  you  arrange  to 
take  up  the  bills  and  drafts  at  present 
outstanding.  It  is  understood  that  the 
amount  of  the  printing  and  paper  (which 
paper  you  will  supply  for  the  present) 
will  be  covered  by  the  advertisement 
revenue  of  each  issue  subject  to  arrange- 
ment of  costs  of  collection.  Any  differ- 
ence or  dispute  as  to  the  meaning  or  con- 
struction of  any  of  this  letter  is  to  be 
referred  to  the  arbitration  of  such  arbi- 
trator as  is  agreed  upon  by  JVIr.  Thomas 
Robinson  and  Mr.  William  O'Malley, 
M.P.,  or  in  the  event  of  any  disagree- 
ment by  the  president  for  the  time  being 
of  the  London  Chamber  of  Commerce. — 
Ramsat    Colles,   Receiver  for  the  de- 


benture-holders. I  concur  with  above 
arrangement.  —  W.  O'Malley."  The 
plaintiffs  thereupon  consented  to  deliver, 
and  did  deliver,  the  current  issue,  and 
continued  to  print  for  the  plaintiffs  until 
the  events  happened  which  are  mentioned 
in  the  next  paragraph. 

On  September  27, 1904,  the  defendants 
O'Malley,  Fuller,  and  Mustart  appointed 
the  defendant  Carr  to  be  receiver  and 
manager  of  the  business  of  the  company, 
and  of  all  its  property  and  effects  oom- 
priaed  in  the  debentures  in  the  place  of 
Colles.  On  September  28  the  defendant 
Carr  wrote  the  following  letter  to  the 
plaintiffs:  <' Chic  (Limited).  [  b^  to 
inform  you  that  I  have  been  appointed 
receiver  for  the  debenture-holders  in  the 
above  company.  I  also  beg  to  inform 
you  that  the  letter  given  to  you  on 
July  26  last,  charging  the  book  debts  of 
Chic  (Limited)  to  your  company,  is  irre- 
gular and  cannot  be  recognized  by  me, 
and  I  have  to  request  you  not  to  make 
application  for  any  of  the  said  book  debts. 
The  work  which  you  have  in  hand  for  the 
next  issue^7,000  copies  and  600  posters 
— I  shall  be  prepared  to  pay  for  on  the 
papers  being  delivered  at  Arundel  Street 
on  Tuesday  morning  next."  The  work 
in  hand  was  duly  delivered,  but  the 
defendant  Carr  feuled  to  pay  the  coat 
thereof,  amounting  to  63^.  Oa.  Sd,^  but 
with  his  defence  he  paid  that  sum  into 
Court  with  a  denial  of  liability. 

On  October  U,  1904,  the  plaintiffs 
issued  the  writ  in  this  action  against 
Chic  J  Lim.,  the  receiver  Carr,  and  the 
three  debenture  -  holders,  and  claimed 
{inter  alia)  against  all  the  defendants  a 
declaration  that  they,  the  plaintiffs,  were 
entitled  by  virtue  of  the  agreement  of 
July  26,  1904,  to  an  equitable  lien  or 
charge  upon  all  advertising  book  debts 
belonging  to  Chic,  Lim.,  or  to  the  re- 
ceiver for  debenture-holders,  and  to  the 
revenue  from  advertisements  appearing 
in  Chic,  Lim.,  until  the  account  due  to 
the  plaintiffs  for  printing  Ohio,  and  for 
the  paper  supplied  by  the  plaintiffs  to 
Chic,  was  paid  and  satisfied ;  if  and  so  fSar 
as  might  be  necessary  an  account  of  all 
moneys  due  to  the  plaintiffs  and  payment 
thereof;  and  against  the  defendant  Carr 
an  account  of  all  moneys  received  by  him 
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in  respect  of  advertisiog  book  debts  be- 
longing to  Chic^  Lim.,  and  payment 
thereof.  In  the  Long  Vacation  an  appli- 
cation was  made  to  Warrington,  J.,  for  a 
receiver  of  the  advertising  book  debts, 
and  refused.  Upon  appeal,  the  Court  of 
Appeal  on  November  24,  1904,  appointed 
the  defendant  Carr  receiver  of  the  adver- 
tising book  debts  belonging  to  Chic,  lim., 
existing  on  September  27,  1904.  The 
defendant  Carr  carried  in  an  account  as 
receiver  under  this  order,  and  from  that 
account  it  appeared  that  at  the  date  of 
the  issue  of  the  writ  he  had  received  a 
sum  of  17^.  lis.  in  respect  of  debts  be- 
coming payable  on  or  before  Septem- 
ber 27,  1904, 

LeveU,  K.C.,  and  T.  Euatace  Smith,  for 
the  plaintiffs. — It  cannot  be  disputed  that 
the  letter  of  July  26,  1904,  purported  to 
give  an  effective  charge  upon  the  adver- 
tising book  debts,  and  it  was  to  endure 
until  the  debts  were  paid.     An  agent  is 
entitled   to   be    indemnified  out  of   his 
i^eceipts  against  all   his  liabilities,    and 
^his  right  is  prior  to  that  of  the  debenture- 
holders— iSfo-opp  V.  Buli^  Sons  dt  Co.  [1895],* 
•     Ar^  ^'  ^^^  [i90o],'  and  Glasdir  Copper 
f^*^"^,  Lim.,  In  re  [1905].^     This  right 
^(^  Osuld  transfer  to  the  plaintiffs,  and 
ijf^lJ^    l)eing  subrogated  to  his  rights  have 
^^^^m  m  to  the  property  in  priority  to  the 
^^r*c%:^:ature-holders.     But  the  power  "to 
^.J^^^    any  arrangement  or   compromise 
wIb.:2^=^^K=i  he  shall  think  expedient  in   the 
int^^^»:  ^Jbts     of     the     debenture- holders " 
aut^iifc.  ^i^rises  the  making  of  a  mortgage — 
^,  In  re  ;  DuUon  v.  Brookfidd  [1889].* 
B  is   the  further  question — ^namely, 
ber  or  not  the  debenture-holders  are 
»:2ially  liable.     It   has  been  decided 
~bhey  are  under  the  circumstances — 
^^<w,  Lim.,  In  re  [i90o].''   The  measure 
^    ability   is  that    laid  down  by  the 
^  ^  of  Appeal  in   Gaskell  v.    Gosling 

r_  ^3^  This  is  unaffected  by  the  re- 
-1  of  this  case  by  the  House  of  Lords 
rnling  v.  GasheU  [l897].® 

64  L.  J.  Cb.  668 ;  [1895]  2  Ch.  1. 
36  L.  J.  N.C.  458;  W.  N.  (1900;,  174, 
40  L.  J.  N.C.  241 ;  W.  N.  (1905),  57. 
69  L.  J.  Ch.  31. 

69  L.  J.  Ch.  209 ;  [1900]  1  Ch.  470. 
66  L.  J.  Q.6.  435  ;  [1896]  1  Q.B.  669. 
J ;  [1897]  A.C.  576. 


^^^  66L.J.  Q.B.  848; 


Henry  Terrell,  K.C,  and  Aehton  Croes^ 
for  the  debenture-holders. — The  receiver 
was  the  agent  of  the  mortgagor,  the  de- 
fendant company,  and  not  of  the  deben- 
ture-holders. A  receiver  appointed  by 
the  Court  is  from  the  nature  and  object  of 
his  appointment  the  agent  of  both  parties. 
Under  the  Conveyancing  and  Law  of 
Property  Act,  1881,  the  receiver  is  the 
agent  of  the  mortgagor,  and  the  parties 
here,  by  incorporating  the  provisions  of 
that  statute,  and  from  the  other  terms  of 
the  debentures,  have  made  it  clear  that  the 
receiver  was  to  be  the  agent  of  the  mort- 
gagor. Vimbos,  Lim,,  In  re^  is  no  decision 
on  the  point  for  which  it  is  cited.  The 
result  of  t/«^y«  V.  Dickson  [i866],*  which 
is  cited  in  that  case,  is  incorrectly  given. 
J^erya  v.  Dickson,^  Coding  v.  Gaskell,^ 
and  Cox  v.  Hickman  [i860]  ^^  are  opposed 
to  any  idea  of  authority  in  the  receiver 
to  create  rights  in  priority  to  the  deben- 
ture-holders. A  receiver  who  is  not 
appointed  by  the  Court  is  under  no 
personal  liability,  and  being  under  no 
personal  liability  cannot  claim  an  in- 
demnity— Owen  d:  Co,  v,  Cronk  [l894]  ^^ 
and  Burt  v.  BiUl  [l894].^^  There  is  no 
foundation  for  a  personal  claim  against 
the  debenture-holders. 

W,  J,  L,  Ambrose,  for  the  receiver. — 
At  the  date  when  the  writ  was  issaed 
there  was  no  available  cause  of  action 
against  the  receiver.  The  plaintiffs  have 
misconceived  their  remedy,  which  ia  in 
other  proceedings  when  the  receiver 
brings  in  bis  account. 

Levett,  K.C.,  in  reply,  referred  to  Law 
V.  Glenn  [l867].*' 

April  14.— Warbington,  J.,  read 
written  judgment  in  which  he  set  out  the 
facts  as  above,  and  continued  :  The  plain- 
tiSs  contend — First,  that  they  are  entitled 
to  a  charge  in  priority  to  the  debentures, 
on  all  the  advertising  book  debts  covered 
by  the  letter  of  July  26,  with  necessary 
ancillary  relief,  including  payment  by  the 
defendant  Carr  of  the  17Z.  17«.  as  moneys 
of  the  plaintiffs  in  his  hands  at  the  date 

(9)  85  L.  J.  Ch.  HIS ;  L.  R.  1  Ch.  183. 

(10)  30  L.  J.  C.P.  126 ;  8  H.L.  C.  268. 

(11)  64  L.  J.  Q.B.  288 ;  [1896]  1  Q.B.  266. 

(12)  64  L.  J.  Q.B.  232;  [1895]  1  Q.B.  276. 

(13)  L.  R.  2  Ch.  634. 
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of  the  issue  of  the  writ.  They  contend, 
secondly,  that  the  three  debenture- 
holders  are  personally  liable  for  the 
moneyci  due  to  the  p1a.intiffs  on  the  foot- 
ing that  OoUes  was  their  agent  and  hsul 
authority  to  pledge  their  credit  to  the 
plaintiffs.  They  also  contend  that  Carr 
is  personally  liable  for  the  63Z.  Os,  Sd, 
The  plaintifife'  first  contention  involves 
the  consideration  of  the  position  of  the 
receiver  appointed  under  the  debentures, 
whose  agent  he  was,  and  what  was  the 
extent  of  his  authority ;  and  also  the  true 
construction  and  effect  of  the  letter  of 
July  26.  First,  then,  as  to  the  position 
of  the  receiver.  There  is  no  general  rule 
of  law  which  is  of  any  assistance.  In 
J^trys  V.  Dickaon^  Lord  Chancellor 
Cran worth  said :  "a  receiver  who  has 
been  appointed  by  a  mortgagee  under  the 
ordinary  power  for  that  purpose,  is  in 
possession  as  agent,  not  of  the  mort- 
gagee, but  of  the  mortgagor,  and  it  cannot 
be  that  the  mortgagor,  if  his  agent  is 
receiving  and  misapplying  the  rents, 
has  no  means  of  calling  him  to  account 
without  paying  off  the  mortgage. 
It  may  be  that  he  could  not  make 
the  mortgagee  party  to  a  bill  against 
the  receiver  without  offering  to  redeem ; 
but  if  that  be  so,  it  must  follow  that  he 
might  file  a  bill  against  the  receiver  alone, 
treating  him  as  his  agent,  bound  to 
account  for  all  his  receipts  after  keeping 
down  the  interest  due  to  the  mortgagee. 
And  this  may  well  be ;  for  though  it  is 
the  mortgagee  who  in  faxit  appoints  the 
receiver,  yet  in  making  the  appointment 
the  mortgagee  acts,  and  it  is  the  object  of 
the  parties  that  he  should  act,  as  agent 
for  the  mortgagor.  He,  as  agent  of  the 
mortgagor,  appoints  a  person  to  receive 
the  rents,  witji  directions  to  keep  down 
the  interest  of  the  mortgage,  and  to 
account  for  the  surplus  to  the  mortgagor 
as  his  principal.  These  directions  are 
supposed  to  emanate,  not  from  the  mort- 
gagee, but  from  the  mortgagor ;  and  the 
receiver,  therefore,  in  the  relation  between 
himself  and  the  mortgagor,  stands  in  the 
position  of  a  person  appointed  by  a  deed 
to  which  the  mortgagee  was  no  party.'' 
The  Lord  Chancellor  is  there  dealing 
with  a  receiver  appointed  under  the 
ordinary  power — ^that  is  to  say,  either  by 


the  mortgagor  himself  in  pursuance  of 
provisions  in  the  mortgage  deed,  or  by  the 
mortgagee  under  sinular  provisions,  or 
under  the  Act  then  subsLsting — namely. 
Lord  Cranworth's  Act  (23  <fe  24  Vict, 
c.  145).  In  all  these  cases  there  was  an 
express  provision  that  the  receiver  should 
be  the  agent  of  the  mortgagor  (see  the 
remarks  of  Lord  Justice  Bigby  in 
GaakeU  v.  Gosling ''),  This  ca^,  there- 
fore, and,  for  similar  reasons,  Owen  v. 
Crcmk  ^^  and  Ooaling  v.  GcukeUy^  are  of  no 
assistance  to  me  in  deciding  the  qucRtion 
now  before  the  Court. 

I  turn,  therefore,  to  the  construction  of 
the  debenture,  and  notice  the  following 
points.  The  receiver  is  appointed  re- 
ceiver of  the  property  charged.  His 
appointment  is  to  be  as  effective  as  if 
all  the  debenture-holders  had  concurred. 
He  is  to  have  power  not  only  to  take 
possession  of  the  property  and  to  carry 
on  the  business,  but  he  is  to  sell  the  pro- 
perty comprised  in  the  debentures.  He 
may  make  arrangements  in  the  interests 
of  the  debenture-holders;  and,  finally, 
any  moneys  in  his.hands  are  to  be  applied 
in  satisfaction  of  the  debentures.  If  he 
exercises  his  power  to  sell  it  must  be  by 
virtue  of  and  for  the  purpose  of  realising 
the  charge  created  by  the  debentures ; 
the  business  is  carried  on  for  the  sole 
benefit,  so  &r  as  the  provisions  of  the 
document  are  concerned,  of  the  deben- 
ture-holders, and,  in  my  opinion,  having' 
regard  to  oil  the  jpoints  I  have  men- 
tioned, he  is  their  agent.  I  think  he  is 
also  for  some  purposes  the  agent  of  the 
company,  and  certainly  to  such  an  extent 
as  may  be  necessary  to  enable  him  to 
exercise  the  powers  conferred  upon  him 
by  the  debenture.  I  am  glad  to  be  sup- 
ported in  the  view  that  the  receiver  is 
the  agent  of  the  debenture-holders  by  the 
judgment  of  Mr.  Justice  Cozens-Hardy 
in  Vimhoa^  Lim.^  In  r«,*  where  that 
learned  Judge,  after  reading  the  very 
similar  condition  indorsed  on  the  deben- 
ture he  was  considering,  says  this :  *'  It 
is  remarkable  that  that  power  differs  in 
almost  every  material  respect  from  the 
ordinary  power  which  is  given  to  mort- 
gagees. There  is  nothing  to  say  that  the 
receiver  is  to  be  the  agent  of  the  mort- 
gagor, who  is  solely  to  be  resppi^sible  for| 
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his  acts  and  de&ulte,  as  in  the  Convey- 
ancing Act.  There  is  nothing  whatever 
to  say  what  he  is  to  do  with  moneys 
which  he  receives.  There  is  no  direction 
to  him  to  keep  down  the  interest  on  the 
mortgage,  or  pay  any  arrears  or  surplus 
over  to  the  mortgagor.  There  are  none  of 
those  provisions  one  finds  in  an  ordinary 
receivership  deed ;  and  it  does  seem  to  me 
that  the  receiver  in  these  circumstances 
was  the  agent  of  the  persons  who  appointed 
him,  not  the  agent  of  the  mortgagor ;  and 
it  follows  from  that,  of  course,  that  the 
debenture-holders  themselves  would  be 
answerable  for  all  the  faults  and  omis- 
sions of  the  receiver."  The  condition 
that  learned  Judge  was  dealing  with  was 
almost,  but  not  quite,  identical  with  that 
in  the  present  case. 

Next,  as  to  the  extent  of  the  receiver's 
authority.     Appointed  as  he  was  by  the 
debenture-holders  as  their  own  agent,  and 
authorised  to  make  such  arrangements  as 
he  might  think  expedient  in  their  in- 
terests,  I   am  of  opinion  that  he  had 
authority  to  pledge  the  assets  in  priority 
to  their  charge,  if,  as  in  the  present  case, 
he  thought  it  desirable  so  to  do  to  insure 
the  effectual  carrying  on  of  the  business, 
and,   further,  so  far  as  the  authority  of 
the  company  was  required,  to  make  such 
chaige  effectual,  he  had  their  authority. 
I  now  come  to  the  letter  of  July  26.     If 
I  am  right  in  the  views  I  have  expressed, 
the  receiver  had  power  to  dispose  of  debts 
due  to  the  company  at .  the  date  of  his 
appointment,  and  those  subsequently  be- 
coming due  to  himself  as  agent  of  the 
debenture-holders  during  the  continuance 
of  his  agency,   but  he  would  have  no 
authority  to  dispose  of  debts  becoming 
due  to  a  subsequent  receiver.      In  my 
judgment  the    true    effect  of  the  letter 
of   July  26  is    to  assign    in    equity  to 
the  plaintiflSs  the  debts  of  which  he  had 
power  to  dispose,  to  such  an  extent  as 
was  necessary  to  secure  payment  of  the 
moneys  then  due  and  thereafter  to  become 
due  to  them.     The  plaintiffs  are  therefore 
entitled  to  a  declaration  substantially  in 
accordance  with  paragraph  1  of  the  claim 
— namely,  to  receive  the  advertising  book 
debts  belonging  to  Chie^  Lim.,  or  to  the 
receiver,  and  to  revenue  from  advertise- 
ments until  the  account    due   is    paid, 


limited  to  debts  existing  on  September  27, 
1904,  and  to  ancillary  relief. 

Secondly,  as  to  the  personal  liability  of 
the  debenture-holders.  The  receiver  is 
their  agent,  he  is  authorised  by  them  to 
carry  on  a  business  on  their  behalf  and 
for  their  benefit ;  according  to  principles 
of  law  recognised  in  Cox  v.  Hicknum  ^^  the 
principals  are  in  such  a  case  liable  for 
debts  properly  incurred  in  the  ordinary 
course  of  the  business  in  question.  The 
original  contract  of  March  5  was,  I  think, 
determined  by  the  change  of  personality 
involved  in  the  appointment  of  the  re- 
ceiver, and  the  subsequent  employment  of 
the  plaintiffs  was  a  fr^sh  contract  between 
them  and  the  receiver,  and  they  are 
entitled  to  look  to  the  debenture-holders 
for  payment.  As  regards  Mustart,  how- 
ever, I  do  not  see  how  he  can  be  liable 
for  any  debt  incurred  before  he  became  a 
debenture  holder.  There  must  therefore 
be  an  order  against  the  defendants 
O'Malley  and  Fuller  to  pay  to  the  plain- 
tiffs the  amount  of  their  claim  when 
ascertained,  and  against  the  defendant 
Mustart  a  similar  order  confined  to  so 
much  of  their  claim  as  arose  since  he 
became  a  debenture-holder.  As  to  Oarr, 
the  letter  of  September  28  contains,  in 
my  opinion,  a  personal  promise  to  pay, 
and  the  63^.  Oe,  Sd,  must  therefore  be 
paid  out  to  the  plaintiffs.  The  defendant 
Carr  has  also  admitted  by  his  account 
that  he  had  in  his  hands  at  the  date  of 
the  writ  17/.  17«.,  which,  according  to  the 
views  I  have  expressed,  should  have  been 
paid  to  the  plaintiffs.  There  must  be  an 
order  on  him  to  pay  this  sum.  I  do  not 
see  how  I  can  make  any  distinction  in 
the  matter  of  costs,  and  there  must  be  an 
order  on  the  defendants  generally  to  pay 
the  costs. 


Solicitors—C.  G.  Algar,  for  plaintiffs ; 
H.  Nelson  Paisley,  for  defendants. 


IBeported  by  A.  £.  Randall,  Esq., 
Barrister-at'Law. 
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Buckley,  J. 

1905. 

April  1. 

Vaughan  Willums,  L.J. 

ROHER,  L.  J. 

Stibling,  L.  J. 
May  2. 

Company  —  Special  EeeoltUion  —  Ttoo 
Meetings  Ctmveried  hy  One  and  the  Same 
Notice — Special  EegiUation  of  Company 
—Companies  Act,  1862  (25  d;  26  Vict. 
c.  89),  8.  51. 

A  provision  in  the  artides  of  association 
of  a  limited  company — thai  whenever  it  is 
intended  to  pass  a  special  resolution  the 
two  meetings  may  he  convened  by  one  and 
the  same  notice,  and  it  shall  be  no  objection 
thai  the  notice  only  convenes  the  second 
meeting  contingently  on  the  resolution  being 
passed  by  the  requisite  majority  at  the  first 
meethig — is  not  ultra  vires  or  inconsistent 
with  the  letter  or  the  spirit  of  section  51  of 
the  Companies  Act,  1862 ;  and  a  notice  given 
in  conformity  with  this  provision  would  be 
a  valid  notice,  and  the  second  meeting  sum- 
moned  by  it  would  be  duly  summoned. 

Alexander  v,  Simpson  (59  L.  J.  Ch. 
137  ;  43  Ch.  D.  139)  distinguished. 

Petition  by  a  limited  company  asking 
that  the  sanction  of  the  Court  should  be 
given  to  a  reduction  of  its  capital,  for 
which  a  resolution  had  been  passed  and 
confirmed  as  a  special  resolution  at  extra- 
ordinary general  meetings  of  the  company 
summoned  in  accordance  >^ith  its  articles 
of  association. 

Article  70  provided  that  seven  days* 
notice  at  the  least  of  a  general  meeting 
should  be  given  to  the  members,  and 
that  *^  whenever  it  is  intended  to  pass 
a  special  resolution,  the  two  meetings 
may  be  convened  by  one  and  the  same 
notice,  and  it  shall  be  no  objection  that 
the  notice  only  convenes  the  second 
meeting  contingently  on  the  resolution 
being  passed  by  the  requisite  majority  at 
the  first  meeting." 

The  notice  given  was  in  the  following 
terms : 

•*  4th  February  1906. 

•*  Notice  is  hereby  given  that  an  extra- 
ordinary general  meeting  of  the  North 


of  England  Steamship  Company,  Limited, 
will  be  held  at  62  High  St.  Stockton- on-Tees 
on  Wednesday  the  15th  day  of  February 
1905  at  3  o'clock  in  the  afternoon,  when 
the  subjoined  resolution  will  be  proposed; 
should  such  resolution  be  duly  passed  by 
the  required  majority  the  same  will  be 
submitted  for  confirmation  as  a  special 
resolution  to  a  subsequent  extraordinary 
general  meeting  of  the  company,  which 
will  be  held  on  Friday  the  3rd  day  of 
March  1905  at  the  same  time  and  place." 
[Here  followed  a  copy  of  the  resolution.] 

Both  meetings  were  accordingly  held, 
and  the  resolution  was  passed  and  con- 
firmed— in  each  case  unanimously. 

On  presentation  of  this  petition  the 
question  arose  whether  the  notice,  so  fiur 
as  it  related  to  the  second  meeting,  was 
in  accordance  with  section  51  of  the  Com- 
panies Act,  1862.^ 

The  petition  had  not  been  served  on 
any  person. 

Martelli,  for  the  company. 

BucKLET,  J.,  after  reading  the  relevant 
portions  of  the  section  and  article,  said : 
It  is  necessary  to  determine  whether 
section  51  allows  a  contingent  notice  of 
a  meeting.  The  language  of  the  notice 
which  was  sent  out  in  this  case  is  exactly 
the  same  as  that  of  the  notice  in  Alex- 
ander V.  Simpson  [1889].*     It  concludes  as 

(1)  Companies  Act,  1862,  s.  51 :  "A  resolu- 
tion passed  by  a  company  under  this  Act  shall 
be  deemed  to  be  special  whenever  a  resolntion 
has  been  passed  by  a  majority  of  not  less  than 
three-foarths  of  such  members  of  the  company 
for  the  time  being  entitled,  according  to  the 
regulations  of  the  company,  to  vote  as  may  be 
present,  in  person  or  by  proxy  (in  cases  where 
by  the  regulations  of  the  company  proxies  are 
allowed),  at  any  general  meeting  of  which 
notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given,  and  such  resolu- 
tion has  been  confirmed  by  a  majority  of  such 
members  for  the  time  being  entitled,  according 
to  tbe  regulations  of  the  company,  to  vote  as 
may  be  present,  in  person  or  by  proxy,  at  a 
subsequent  general  meeting,  of  which  notice 
has  been  duly  given,  and  held  at  an  interval  of 
not  less  than  fourteen  days,  nor  more  than  one 
month  from  the  date  of  the  meeting  at  which 
such  resolution  was  first  passed. .  . .  Notice  of 
any  meeting  shall,  for  the  purposes  of  this  sec- 
tion, be  deemed  to  be  duly  given  and  the  meet- 
ing to  be  duly  held,  whenever  such  notice  is 
given  and  meeting  held  in  manner  prescribed 
by  the  regulations  of  tbe  company." 

(2)  69  L.  J.  Ch.  137,  141 ;  43  Ch^  139, 141J. 
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follows :  "  should  such  resolution  be  duly 
passed  by  the  required  majority  the  same 
will  be  submitted  for  confirmation  as  a 
special  resolution  to  a  subsequent  extra- 
ordinary general  meeting  of  the  company 
which  will  be  held  on  Friday  the  3rd  day 
of  March  1905  at  the  same  time  and 
place/'  That  is  to  say,  it  is  a  notice  that 
only  in  a  contingency — namely,  that  of  the 
resolution  being  passed  at  the  first  meet- 
ing— will  there  be  any  second  meeting 
at  all. 

The  question,  therefore,  is  whether  that 
is  a  compliance  with  section  51.  The 
decision  of  the  Court  of  Appeal  in  Alex- 
ander V.  Simpson^  was  simply  on  the 
articles  of  association ;  it  was  not  neces- 
sary to  go  back  to  the  statute.  The  Court 
held  that  the  regulation  had  not  been 
complied  with.  Article  52  of  the  com- 
pany in  that  case  provided  as  follows: 
''  Seven  days'  notice  in  writing  specifying 
the  place,  the  day,  and  the  hour  of 
meeting,  and  in  case  of  special  business 
the  general  nature  of  such  business,  shall 
be  given  to  the  members  before  every 
general  meeting,  but  the  non -receipt  of 
such  notice  shall  not  invalidate  the  pro- 
ceedings at  any  general  meeting."  The 
company  in  that  case  gave  such  a  notice 
as  is  now  before  me;  and  Lord  Justice 
Bowen,  after  reading  the  words  which 
occur  in  both,  said,  '*  If  that  paragraph  is 
to  be  read  as  a  notice  that  the  subsequent 
extraordinary  general  meeting  of  the  com- 
pany would  only  be  held  on  that  day  in  the 
eventof  the  passingof  the  resolutions  at  the 
former  meeting,  it  is  obvious  that  it  would 
not  be  a  good  notice,  because  it  would  leave 
a  shareholder  who  got  the  notice  in  ignor- 
ance whether  or  no  the  general  meeting  " 
(that  is  to  say,  the  second  meeting)  **  of 
the  29th  of  July  was  to  be  held."  The 
Court  of  Appeal  held  on  the  document 
then  before  it  that  notice  of  a  contingent 
meeting  was  not  notice  of  a  meeting 
within  article  52 ;  and  it  was  not  neces- 
sary for  that  Court  to  determine  the 
question  which  I  have  to  determine  here 
— namely,  supposing  you  have  complied 
with  your  articles,  have  you  complied  with 
the  statute  ? 

Section  51  of  the  Act  says  that  the 
notice  of  a  meeting  shall,  for  the  purposes 
of  the  section,  be  deemed  to  be  duly  given 
when  it  is  given  ''  in  manner  prescribed 


RE,  App. 

by  the  regulations  of  the  company  "  ;  and 
on  the  construction  of  those  words,  with 
the  authority  of  Alexander  v.  Simpson*  it 
has  been  contended  that  the  notice  is 
good.  But  that  case  decides  plainly  that 
it  is  not  giving  notice  of  a  meeting  to 
give  notice  of  a  contingent  meeting. 
The  petitioners'  counsel  seeks  to  get  over 
this  by  saying  that  the  notice  is  given  '<  in 
manner  prescribed  by  the  i*egulations " ; 
and  endeavours  to  get  over  the  difficulty  by 
saying  that  these  articles  do  provide  for 
notice  of  a  contingent  meeting.  But  the 
articles  cannot  override  the  Act  of  Parlia- 
ment, and  the  Act  speaks  of  a  notice  of  a 
meeting.  The  manner  of  giving  the 
notice  may  be  determined  by  the  articles, 
but  the  subject-matter  of  the  notice  must 
be  a  meeting.'  Alexander  v.  Simpson  * 
decides  that  a  contingent  meeting  is  not 
a  meeting.  The  point  is  the  same  in 
this  case  as  in  Alexander  v.  Simpson  * ; 
but  here  the  question  arises  on  the 
statute,  and  not  on  the  articles.  This 
is  not  pedantry,  but  is  a  very  im- 
portant matter.  A  special  resolution  is 
a  serious  and  solemn  thing;  and  the 
statute  provides  that  it  shall  he  submitted 
to  two  meetings.  The  notice  of  the  second 
meeting  must  be  separate  in  order  to  be 
an  efficient  and  effectual  thing.  The 
Legislature  thought  that  members  might 
stay  away  from  the  first  meeting  because 
they  knew  they  could  come  and  object  at 
the  second  meeting.  The  second  meeting 
is  a  solemn  reality  required  by  statute. 
It  is  not  a  mere  form,  and  to  treat  it  as 
such  is  not  to  give  due  effect  to  the  Act. 
The  shareholders  cannot  be  said  to  get 
notice  of  the  second  meeting  when  they 
do  not  know  whether  a  second  meeting 
will  be  held  or  not ;  and  that  is  their 
position  by  reason  of  this  article  unless 
they  attend  the  first  meeting,  or  ascertain 
by  enquiry  what  its  result  was.  I  hold, 
therefore,  that  the  notice  of  the  second 
meeting  has  not  been  given  in  the  manner 
prescribed  by  section  51,  and  that  the 
special  resolution  has  not  been  passed  and 
confirmed  as  required  by  that  section ; 
and  I  dismiss  the  petition. 

The  company  appealed. 

MarteUi,  for  the  appeal. — Buckley,  J., 
decided  mainly  upon  Alexander  v.  Simp- 


»on^^  but  the  articles  there  were  diffc 

Digitized  by 


fereat.  t 

/G6ogle 


406 


ORASCEBY  DIVISION. 


[1905 


North  of  England  Steamship  Co, 

and  the  decision  went  practically  on  the 
articles.  The  last  part  of  article  70  of 
this  company's  articles  of  association  is  in 
the  form  suggested  in  Palmer's  Company 
Precedmis  (8th  ed.),  pp.  591,  592,  for 
obviating  the  difficulty  that  arose  in 
Alexander  v.  Simpson,'^  and  the  notice  is 
in  exact  conformity  with  the  articles. 
There  have  been  three  other  cases  on  the 
subject,  in  which  notice  of  two  meetings 
was  given  by  the  same  notice,  and  the 
notice  was  held  to  be  valid — Espuda 
Land  and  Cattle  Co.,  In  re  [l90o],^  Jenner 
Institute  of  PreveTitive  Medicine,  In  re 
[1899],^  and  Tiesaen  v.  Hendej^aon  [l899]  * 
The  decision  of  Buckley,  J.,  is,  in  effect, 
that  article  70  is  inconsistent  with  sec- 
tion 51  of  the  Companies  Act,  1862,  and 
is  tdtra  vires,  but  there  is  no  ground  for 
saying  that.  An  article  is  only  uUra 
vires  if  it  provides  for  something  which 
is  contrary  to  the  Act — for  example,  if  it 
were  to  provide  that  a  contributory 
might  not  present  a  petition  to  wind  up 
the  company.  There  is  nothing  contrary 
to  section  51  in  providing  that  notice  of 
the  two  meetings  required  by  that  sec- 
tion may  be  given  by  the  same  notice. 
The  section  leaves  the  mode  of  summon- 
ing meetings  to  be  prescribed  by  the 
regulations  of  the  company,  and  under 
section  16  of  the  Act  the  articles  are  bind- 
ing on  the  members  of  the  company. 

Yaughan  Williams,  L.J.,  referred  to 
the  statements  as  to  the  loss  sustained  by 
the  company,  and  said  that,  on  the  whole, 
he  was  willing  to  accept  them  as  sufficient. 
He  continued :  The  question  which  we 
have  to  determine  is  whether  this  con- 
firmatory meeting,  which  was  essential 
to  the  passing  of  this  resolution,  was  a 
meeting  of  which  due  and  proper  notice 
was  given.  It  was  said  that  the  notice 
was  not  a  due  and  proper  notice  because 
it  was  not  a  notice  of  a  meeting  which 
would  in  any  event  take  place,  but  was 
notice  of  a  contingent  meeting  which 
would  take  place  only  if  something  hap- 
pened before  the  day  fixed  for  the  meeting 
— that  is  to  say,  that  it  was  a  notice  that 
the  meeting  would  be  held  for  the  purpose 

(3)  48  W.  R.  684 ;  W.  N.  (1900),  139. 

(4)  15  Times  L.  R.  394. 
(6)  68  L.  J.  Ch.  353;  [1899]  1  Ch.  861. 


In  be,  App. 

of  confiri^ing  a  resolution  if  the  resolution 
submitted  to  the  first  meeting  was  duly 
paased,  and  that  such  a  notice  was  a  bad 
notice,  and  the   proceedings  consequent 
upon  it  invalid.    It  was  said  that  we  ought 
so  to  hold  in  this  case  by  reason  of  the 
decision  of  the  Court  of  Appeal  in  Aleocander 
v.  Simpson.^    I  myself  do  not  think  that 
that  decision  obliges  us  to  hold  that  the 
notice  of  this  confirmatory  meeting  was 
bad.  Lord  Justice  Bowen,  in  his  judgment 
there,  was  in  no  way  dealing  with  sec- 
tion 51  of  the  Companies  Act,  1862,  but 
was  dealing  with  article  52  of  the  articles 
of  association  of  the  particular  company 
in  question  there.     That  article  provided 
that  *' Seven    days'    notice    in    writing 
specifying  the   place,  the  day,   and  the 
hour  of  meeting,  and  in   case  of  special 
business  the  general  nature  of  such  busi- 
ness,  shall    be  given  to    the    members 
before  every  general    meeting,  but   the 
non-receipt  of  such  notice  shall  not  in- 
validate the  proceedings  at  any  general 
meeting."      A   notice  was   given  of  an 
extraordinary  general  meeting  to  be  held 
on   July  12,   1889,   to  consider  and,  if 
deemed  advisable,  to  pass  certain  resolu- 
tions,  and    the  notice  concluded  thus  : 
'^  Should  such  resolutions  be  duly  passed 
the  same  will  be  submitted  for  confirma- 
tion as  special  resolutions  to  a  subsequent 
extraordinary  general    meeting    of   the 
company,  which  will  be  held  on  Monday 
the    29th  of   July,  1889,  at   the    same 
time  and  place."     The  question  which  was 
really  argued  there  was  what  was  the 
proper  construction  of  that  notice.    Did  it 
mean  that  the  second  meeting  would  in 
any  event  be  held  on  July  29,  and  the 
resolution  for  confirmation  would  then  be 
submitted  provided  such  resolution  had 
been  passed  on  July  12;  or  did  it  mean 
that  the   meeting    called   for   the    29th 
would  only  be  held  in  the  event  of  the 
previous    resolution     being    passed     on 
July   12  subject  to  confirmation  1     The 
Court  held  that,  according  to  the  natural 
construction  of  that  notice,  any  share* 
holder  could  properly  come  to  the  conclu- 
sion that  the  second  meeting  would  only 
be  held  contingently  upon  the  resolution 
being  passed  on  July  12,  and  they  re- 
fused  to    accede    to    the   argument    of 
Mr.   Rigby,  who  invited  them   to  hold 
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that  the  Dotioe  should  be  construed  as  a 
Dotioe  that  the  second  meeting  would  be 
held  in  any  event,  and  the  resolution 
would  be  submitted  for  confirmation  if 
passed  at  the  earlier  meeting  on  July  12. 
That  was  all  the  Court  had  to  decide 
there ;  and  it  is  remarkable  that,  accord- 
ing to  the  report  of  the  argument  on 
behalf  of  the  appellants,  this  was  said  : 
*^  If  the  notice  had  said. '  If  the  resolu- 
tions are  passed  a  meeting  to  confirm 
them  will  be  held  on  the  29th  of  July/ 
that,  no  doubt,  would  not  have  been  a 
good  notice;  but  what  they  say  is,  in 
substance,  '  A  second  meeting  will  be  held 
on  the  ^9th  of  July,  and  if  the  resolutions 
are  passed  at  the  first  meeting  they  will 
be  submitted  to  the  second  for  confirma- 
tion ' ;  and  that,  we  say,  is  a  sufficient 
notice." 

It  is  plain,  therefore,  that  the  whole 
point  there  was  a  point  of  construction. 
The  appellants  admitted  that  if  the  con- 
struction was  that  the  meeting  would 
only  be  held  contingently  upon  the  reso- 
lution being  passed  at  the  first  meeting, 
that  would,  having  regard  to  the  terms  of 
article  52,  be  an  invalid  and  insufficient 
notice.  But  we  have  nothing  to  do  here 
with  that  article.  The  articles  of  this 
company  were  obviously  drawn  with  a 
desire  of  having  an  article  which  would 
dififer  from  the  article  upon  which  Alex- 
ander V.  Simpson  ^  was  decided  ;  so  there 
was  added  to  the  first  part  of  article  70, 
which  substantially  coincides  with  the 
article  in  question  in  that  case,  words 
which  entirely  differentiate  it  from 
article  52  of  the  articles  in  question  in 
Alexander  v.  Simpson  ^ ;  and  it  seems  to 
me  that  the  notice  which  has  been  given 
in  the  present  case,  which,  in  effect,  is  in 
the  same  form  as  the  notice  given  and 
discussed  in  Alexander  v.  Simpson,'^  has 
been  made  a  proper  notice,  so  far  as  the 
articles  are  concerned,  by  those  words 
introduced  into  the  concluding  part  of 
article  70.  I  think  that  those  words 
amply  justify  the  notice  which  has  been 
given  in  the  present  case. 

That  being  so,  the  question  that  we 
have  to  decide  in  this  case  is  a  question 
upon  section  51  of  the  Companies  Act, 
1862.  Having  regard  to  article  70,  the 
notice  is  valid   unless  article  70  is,  by 


App. 

reason  of  the  words  at  the  conclusion  of 
it,  ultra  vires,  and  that  depends  upon 
section  51  of  the  Act.  I  can  see  nothing 
in  that  section  which  would  render 
article  70  uUra  vires.  The  earlier  part 
of  the  section  prescribes  the  steps  to 
be  taken  for  the  passing  of  a  special 
resolution,  and  in  order  to  see  whether 
all  those  steps  have  been  carried  out,  one 
must  read  the  words  at  the  end  of  the 
section :  ''  Notice  of  any  meeting  shall, 
for  the  purposes  of  this  section,  be  deemed 
to  be  duly  given  and  the  meeting  to  be 
duly  held,  whenever  such  notice  is  given 
and  meeting  held  in  manner  prescribed  by 
the  regulations  of  the  company.''  The 
regulations  of  the  company  in  the  present 
case  provide  that  notice  may  be  given,  in 
effect,  in  the  form  in  which  t^is  notice 
has  been  given,  and  I  myself  am  unable 
to  see  that  there  is  anything  in  this 
article,  which  expressly  authorises  the 
giving  notice  of  a  contingent  meeting, 
which  is  inconsistent  either  with  the 
spirit  or  the  letter,  of  section  51.  That 
section  does  not  say  in  any  express  terms, 
or  by  any  implication,  as  it  seems  to  me, 
that  there  may  not  be  a  notice  of  a 
meeting  which  shall  take  place  contin- 
gently upon  the  passing  of  a  resolution  at 
a  former  meeting.  I  can  quite  under- 
stand that  there  might  be  an  article  with 
reference  to  notice  of  a  meeting  which 
would  be  really  inconsistent  with  the 
spirit,  if  not  with  the  letter,  of  section  51. 
One  can  quite  understand  that  in  sub- 
stance the  basis  of  section  51  is  that  the 
Legislature  thought  that  there  ought  to 
be  a  first  meeting  at  which  a  resolution 
would  be  submitted  to  the  shareholders, 
and  that  then  there  should  be  a  proper 
interval  of  time  in  which  the  shareholders 
should  be  able  to  consider  the  expediency 
of  passing  the  resolution,  and  if  an  article 
authorised  giving  notice  in  such  terms  as 
substantially  to  deprive  the  shareholders 
of  the  opportunity  of  consideration  which 
the  Legislature  intended  that  they  should 
have,  I  can  conceive  that  that  might  be 
uUra  vires;  but  I  cannot  come  to  the 
conclusion  that  an  article  authorising  the 
giving  of  notice  of  the  two  meetings 
required  by  section  51  in  one  notice,  and 
giving  it  subject  to  the  proviso  that  the 
second  meeting  would  only  take  place  in 
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case  such  a  resolutioa  was  passed  at  the 
first  meeting  as  could  be  the  subject  of 
confirmation  at  the  second,  deprived  or 
could  deprive  the  members  of  the  com- 
pany of  anything  to  which  the  Legislature 
thought  that  they  should  be  entitled  for 
their  security.  The  fact  of  the  matter  is 
that,  word  it  how  you  like,  if  you  have  a 
provision  like  that  in  section  51  requiring 
two  meetings,  and  that  the  resolution  shall 
only  become  effective  if  confirmed  at  the 
second  meeting  after  the  stated  interval 
of  time,  you  cannot  prevent  the  second 
meeting  from  being  contingent  upon  the 
passing  of  the  resolution  at  the  first  meet- 
ing. It  must  necessarily  be  contingent.  It 
has  been  said  that,  if  that  was  so,  there 
should  always  be  two  notices,  and  that 
notice  of  the  second  meeting  should  not  be 
given  until  the  contingency  had  arisen  by 
the  passing  of  the  resolution  at  the  first 
meeting.  I  think  that  that  is  a  mere 
matter  of  detail  and  does  not  substantially 
affect  the  shareholders  in  any  way. 

As  I  understand  the  judgments  both 
of  Mr.  Justice  Chitty  and  of  the  Lords 
Justices  in  AlexaTuier  v.  Simpson^^  all  of 
them  seem  to  have  assumed  that  you 
might  by  a  proper  statement  that  the 
second  meeting  would  be  held  whether 
the  contingency  contemplated  by  the  Act 
had  arisen  or  not  have  made  the  notice  a 
valid  notice,  and  under  these  circum- 
stances the  Court  of  Appeal  seem  to  me 
to  have,  in  effect,  said  that  there  is 
nothing  in  the  mere  fact  of  including  the 
notice  of  both  meetings  in  one  document 
which  would  make  the  article  which 
authorised  that  uUra  vires.  It  seems  to 
me,  therefore,  that  there  is  nothing  in 
article  70  which  is  invalid,  or  which  in 
any  way  interfei*es  with  the  rights  or  the 
protection  which  the  Legislature  intended 
the  shareholders  to  have. 

I  think  that  in  substance  the  decision 
of  Mr.  Justice  Buckley  is  that  article  70  is 
idtra  vtrM.  I  do  not  agree  with  him.  I 
desire  to  say  that  with  respect  to  any 
decision  of  Mr.  Justice  Buckley,  espe- 
cially upon  such  a  subject  as  this,  I 
never  differ  from  him  without  feeling 
that  I  am  taking  a  step  which  I  should 
not  like  to  take  without  strong  convic- 
tion; but  I  think  his  decision  in  this 
case  is  wrong,  because,  as  I  think,  it  is 


based  upon  a  wrong  idea  of  section  51 
and  of  the  effect  of  the  decision  •  of  the 
Court  of  Appeal  in  Alexcmder .  v. 
Simpson.'^ 

In  these  circumstances  I  think  that  we 
ought  to  allow  this  appeal,  and  to  sanc- 
tion the  reduction  of  the  capital  of  this 
company. 

RoMBR,  L.  J. — I  have  come  to  the  same 
conclusion.  I  know  of  no  sufficient 
reason  for  supposing  that  there  may  not 
be  an  absolute  notice  of  a  meeting  *  for 
the  purpose  of  considering  and^  if 
thought  fit,  of  passing  a  resolution  on  a 
subject  which  is  of  necessity  contingent. 
I  think  that  a  notice  of  such  a  meeting 
is  not  in  itself  necessarily  bad  because 
it  deals  with  a  contingent  matter  as  the 
subject  of  the  resolution — for  instance, 
notice  of  a  meeting  to  appoint  a  liqui- 
dator of  a  company  if  the  company  at 
the  same  meeting  or  before  passes  a 
resolution  for  a  voluntary  liquidation.  I 
cannot  see  why  that  notice  should  not  be 
good,  and  be  acted  upon,  if  the  resolu- 
tion to  wind  up  is  passed.  If  a  meeting 
has  to  be  called  to  pass  a  resolution 
which  in  its  nature  is  contingent,  the 
substance  of  the  notice,  whatever  the 
wording  may  be,  should  be  looked  at ; 
and,  in  order  to  make  it  valid,  the  notice 
shoidd  be  construed,  if  it  can  be,  not  as 
a  contingent  notice,  but  as  an  absolute 
notice  of  a  meeting  to  consider  and,  if 
necessary,  pass  a  resolution  as  to  a  oon- 
tingent  matter.  Of  course,  if  the  sub- 
ject-matter to  be  dealt  with  at  the 
meeting  is  contingent,  it  will  be  pbvious 
that  it  will  not  be  necessary  to  attend 
the  meeting  if  the  contingency  does  not 
arise. 

I  should  have  thought,  but  for  the 
decision  that  was  arrived  at,  that  the 
notice  in  Alexander  v.  Simpeon  ^  might 
have  been  treated  not  as  a  contingent 
notice,  but  as  an  absolute  notice  of  a 
meeting  to  deal  with  a  matter  which  was 
contingent,  and  which  only  took  a  con- 
tingent form  because  obviously  it  would 
have  been  no  use  to  attend  the  meeting 
if  the  resolution  which  was  to  be  con- 
firmed were  not  passed.  But  there  is 
the  decision  in  Alexander  v.  Simpeon^^ 
and  we  are  bound  by  it,  but  I  personally 


Digitized  by 


Google 


Tou  74.] 


CHANCEBY  DIVISION, 


409 


North  of  England  Steamship  Oo.,  In 

«in  not  disposed  to  extend  it  if  I  can  help 
Hieing  so.  I  think  the  ground  of  the 
decision  must  be  taken  to  be  that  the 
"Court  was  of  opinion  that  the  notice  of 
the  second  meeting  was  not  such  as  com- 
plied with  the  articles  of  association  of 
the  company,  and  that  the  informality  of 
the  notice  could  not  be  got  over  because 
there  might  have  been  some  shareholders 
who  were  relying  upon  the  terms  of  the 
articles,  and  might  be  misled  by  the 
terms  of  the  notice;  but,  in  the  case 
T)efore  us,  as  was  pointed  out  by  my  Lord, 
ttrtide  70  of  the  articles  of  this  company 
expressly  provides  that  notice  of  the 
second  meeting  may  be  given  contingently 
upon  the  resolution  being  passed  at  the 
first  meeting.  I  can  see  no  sufficient 
reason  for  holding  that  such  a  provision 
in  the  articles  is  uUtra  vires,  either  as 
offending  against  the  statutory  provisions 
of  section  51  of  the  Companies  Act,  1862, 
or  on  any  other  ground.  That  being  so, 
I  think  that  the  notice  should  be  held  to 
be  a  valid  notice  binding  on  all  the  share- 
holders, and,  accordingly,  that  the  meet- 
ing summoned  by  it  was  duly  held,  and 
the  resolution  passed  at  that  meeting 
duly  passed,  and  that  that  resolution, 
which  is  binding  on  all  the  shareholders 
and  valid,  ought  to  be  acted  upon. 

The  petition,  therefore,  ought  to  have 
'been  heard  on  the  merits.  We  have 
lieard  it,  and  we  think  that  the  prayer 
ought  to  be  granted. 

SnBLiNO,  L.J. — I  am  of  the  same 
opinion.  The  question  which  we  have 
to  consider  is  whether  the  special  resolu- 
tion has  been  duly  passed  by  the  com- 
pany. Under  section  61  of  the  Com- 
panies Act,  1862,  as  we  all  know,  a 
spedal  resolution  must  be  passed  at  one 
meeting  and  confirmed  at  another,  and 
the  Act  provides  that  notice  must  be 
duly  given  of  the  second  meeting ;  and  it 
.  then  proceeds  to  say  that  a  notice  shall 
be  deemed  to  be  duly  given  when  given 
in  manner  prescribed  by  the  regulations 
of  the  company.  We  are  therefore  re- 
ferred by  the  Act  itself  to  the  articles  of 
association  of  the  company  for  the  purpose 
of  determining  the  validity  of  the  notice. 
There  is  no  question  here  that  the  first 
meeting  was  duly  held.  The  difficulty  is  as 
Vol.  74.— Chang. 
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to  the  second  meeting,  and  the  reason  of 
the  difficulty  is  that  notice  of  both  meet- 
ings was  given  by  the  same  notice.  There 
is  no  question  that  that  notice  was  in 
entire  conformity  with  the  articles  of 
association  of  the  company.  Article  70, 
by  the  last  clause,  provides  for  giving 
notice  in  this  precise  form.  Why,  then, 
are  we  not  to  hold  that  this  meeting  was 
duly  held  and  the  notice  duly  given  ? 

The  learned  Judgereferred  to  Alexander 
V.  Simpa&n,^  and  he  held,  and  rightly, 
that  that  case  did  not  actually  govern  the 
present ;  and  he  so  held  for  this  reason, 
that  the  question  arising  there  was  upon 
the  construction  of  the  articles  of  associa- 
tion of  the  company  in  question;  and  those 
articles  were,  so  fiir  as  material  to  this 
question,  entirely  different  in  form  from 
those  with  which  we  have  now  to  deal. 
The  words  in  article  70  have  been  obviously 
inserted  to  meet  the  difficulty  to  which 
that  decision  gave  rise;  and,  unless  it 
appears  that  in  some  way  this  article 
infringes  the  terms  of  the  Companies  Act, 
we  are  bound  to  give  effect  to  it. 

If  section  51  is  read  in  the  strict  way 
in  which  the  articles  of  association  in 
Alexander  v.  Simpson^  were  construed, 
it  would  give  rise  to  considerable  diffi- 
culty in  cases  where  a  large  proportion 
of  the  shareholders  are  resident  at  a 
distance ;  and  I  do  not  myself  see  that  it 
is  not  reasonable  and  proper  to  introduce 
into  the  articles  such  a  provision  as  this 
for  the  purpose  of  £eusilitating  the  passing 
of  the  resolution.  I  do  not  see  that  this 
provision  does  infringe  in  any  way  against 
the  provisions  of  section  51  of  the  Act, 
which  are  for  the  benefit  of  the  share- 
holders, or  deprives  them  of  any  protec- 
tion to  which  they  are  entitled. 

I  think  therefore  that  the  second  meet- 
ing was  duly  held  in  accordance  with  the 
articles  of  association,  and  that  this  appeal 
should  be  allowed. 

Appeal  allowed. 


Solicitors — Gibson  Sc  Weldon,  agents  for  John 
Bertrand  Watson,  Stockton-on-Tees. 

IReparted  by  R.  Hill  and  A,  J,  Hall,  Esqi., 
Barrister t'Ot- Law, 
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[IN  THE  COURT  OP  APPEAL.] 
Vaughan  Williams,  L.J.'\     Jamaica 
EoMEB,  L.  J.  Bailwat 

Stirling,  L.  J.  >         v. 

1905.  Colonial 

March  29, 30.  J        Bank. 

Practice  —  DefauU  tn  Appearcmce  — 
Amendment  of  Writ  by  Addition  of 
Plaintiff'^FUing  ith  Central  Office — Per- 
e&nal  Service — Notice  of  Motion  for  Judg- 
ment— Rtdea  of  Supreme  Cowrty  1883, 
Order  IX.  rule  2;  OrderXVI.  rule  13; 
Order  XIX.  rule  10 ;  Order  XXVIII. 
rule  10 ;  Order  LXVII.  rule  4. 

There  ie  nothing  in  the  Rtdee  of  Court 
which  requires  an  amended  vyrit  of  ewm- 
mons  to  be  personalh/  reserved  on  a  non- 
appearing  defendant  who  was  personally 
served  toith  the  original  v>rit.  The  amended 
writ  therefore  can  prima  facie  be  filed  in 
the  Central  Office  against  a  non-appearing 
defendant  Under  Order  LXVII.  rule  4, 
wiihout  any  personal  re-service  on  him^ 
btU  the  Court  in  each  case  has  a  discretion 
to  require  stricter  service,  either  as  a  term 
of  granting  leave  to  amend  or  as  a  condi- 
tion of  giving  judgment  by  default,  if  the 
nature  of  ^  amendment  is  such  as  to 
raise  a  new  case  against  the  non-appear^ 
ing  defendant. 

Hartley,  In  re  ;  Nuttall  v.  Whittaker 
([1891]  2  Ch.  121),  Gee  v.  Bell  (56  L.  J. 
Ch.  718;  35  Ch.  D.  160),  Webster  v. 
Myer  (64  L.  J.  Q.B.  101 ;  14  Q.B.  D.  231), 
Tilling  V.  Blythe  (68  L.  J.  Q.B.  350 ; 
[1899]  1  Q.B.  557),  and  The  Cassiopeia 
(48  L.  J.  P.  39 ;  4  P.  D.  188)  ducussed 
and  explained. 

Appeal  against  an  interlocutory  order 
of  Swinfen  Eady,  J. 

The  action  as  originally  framed  was  by 
the  Jamaica  Railway  Co.and  Sir  Augustus 
Hemming,  the  then  Governor  of  Jamaica, 
suing  on  behalf  of  the  Government  of 
Jamaica,  against  the  Colonial  Bank  and 
the  West  India  Improvement  Co.,  and 
claimed  payment  to  the  plaintiffs  of  cer- 
tain moneys  in  the  hands  of  the  Colonial 
Bank  on  the  undertaking  of  the  plaintifis 
to  apply  these  moneys  for  purposes  con- 
nected witii  the  plaintiff  company's  rail- 
way. The  Colonial  Bank  appeared  to  the 
original  writ,  and  delivered  a  statement 


of  defence  in  which,  amongst  other  things, 
thoy  raised  a  question  of  marshalling.  ^Hie 
original  writ  had  also  been  personally  served 
on  the  West  India  Improvement  Co.,  who 
did  not  appear.  Before  the  action  came 
on  for  trial.  Sir  Augustus  Hemming  had 
ceased  to  be  Governor,  and  Sir  James 
Swettenham,  the  present  Governor^  was 
appointed  in  his  place. 

On  November  21,  1894,  on  a  summons 
by  the  plaintififs,  an  order  was  made  giving 
them  liberty  to  amend  the  writ  and  plead- 
ings by  adding  Sir  James  Swettenham 
as  co-plaintiff  and  making  the  necessary 
consequential  amendments  in  the  state- 
ment of  claim.  The  writ  was  amended 
accordingly,  and  the  statement  of  claim 
was  amended  by  stating  that  Sir  James 
Swettenham  had  succeeded  Sir  Augustus 
Hemming,  and  that  the  former  sued  as 
Governor  and  on  behalf  of  the  Govern- 
ment. 

The  amended  writ  had  not  been  per- 
sonally served  on  the  West  India  Improve- 
ment Co.,  but  merely  filed  at  the  Central 
Office  pursuant  to  Order  LXYII.  rule  4.' 

When  the  action  came  on  for  trial  the 
Colonial  Bank  took  the  preliminary  objec- 
tion that  the  amended  writ  ought  to  have 
been  personally  served  on  the  non-appear- 
ing defendant. 

Swinfen  Eady,  J.,  held  that  the  Centra) 
Office  practice,  which  required  a  writ 
amended  by  addition  of  plaintiffs  or  altera- 
tion of  indorsement  to  be  re-served  on  a 
non-appearing  defendant  in  the  same  way 
as  the  original  writ,  was  invariable  and 
ought  to  be  followed.  His  Lordship  ac- 
cordingly made  an  order  that,  -the  Court 
being  of  opinion  that  the  West  India 
Improvement  Co.  had  not  been  properly 
served  with  the  amended  writ,  the  action 
should  stand  over  generally,  with  liberty 
to  apply,  and  that  the  plaintiffs  should 
pay  the  costs  thrown  away. 

The  plaintiffs  appealed. 

(1)  Order  LXVII.  rule  4:  "Where  no  appear- 
ance has  been  entered  for  a  party,  or  where  a 
party  or  his  solioitor,  as  the  caBe  maj  be,  has 
omitted  to  give  an  address  for  service  as 
required  by  Orders  IV.  and  XIL,  all  writs, 
notices,  pleadings,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  wrltteD 
communications  in  respect  of  whioh  peEsonai 
service  is  not  requisite  may  be  served  by  filing 
them  with  the  proper  offloer."  . 
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Hmntte,  K.C.,  T.  E.  Carson,  K.G., 
and  Greevdandf  for  the  appellants. — There 
is  no  such  general  rule  requiring  per- 
sonal re-servioe  of  the  amended  writ  upon 
a  non-appearing  defendant  as  the  Judge 
thought  binding  on  him.  Order  IX. 
rule  2  has  no  application  to  an  amended 
writ,  and  the  express  provisions  in  the 
Rules  of  Court  relating  to  the  amendment 
of  the  writ  by  the  addition  of  a  plaintiff, 
which  are  contained  in  Order  XVI. 
rules  11  and  12,  do  not  deal  with  the 
service  of  the  amended  writ.  Rule  13 
of  the  same  Order  expressly  provides  that 
where  a  defendant  is  added  or  substituted 
the  amended  writ  is  to  be  served  on  such 
new  defendant  in  the  same  manner  as 
original  defendants  are  served,  but  that 
relates  only  to  the  new  defendant. 
Order  XXVIII.  rule  10  provides  that 
when  any  indorsement  or  pleading  is 
amended  such  amended  document  shall 
be  delivered  to  the  opposite  party  within 
the  time  allowed  for  amending  the  same  ; 
and  it  was  decided  in  Hartley y  In  re; 
NuttaUy.  WhiUaker  [l89l],2  that,  by  virtue 
of  Order  XIX.  rule  10  and  Order  LXVII. 
rule  4,  where  the  indorsement  had  been 
amended  the  amended  writ  was  properly 
delivered  to  a  non-appearing  defendant 
by  filing  it  at  the  Central  Office.  The 
present  practice  of  the  Central  Office, 
which,  contrary  to  that  decision,  requires 
the  writ  to  be  re- served  on  the  non- 
appearing  defendant,  is  not  based  on 
anything  in  the  Rules  of  Court,  and  is 
not  required  for  the  protection  of  the 
non-appearing  defendant,  for  the  indorse- 
ment cannot  be  amended  without  leave — 
Order  XXYIII.  rule  1 ;  and  if  a  new  case 
is  raised  by  the  amendment  the  Court 
can  impose  terms.  In  addition  to  which, 
the  non-appearing  defendant  can  always 
search  the  file  at  the  Central  Office. 
Dymond  v.  (7rq/iS  [lS76]  '  shews  that  filing 
at  the  Central  Office  was  intended  for 
notice  to  a  non-appearing  defendant.  If 
the  amendment  were  asking  for  additional 
or  different  relief  it  might  be  said  that 
filing  at  the  Central  Office  was  insufficient 
delivery,  and  this  is  the  explanation  of 
what  was  said  in  Tht  Caaaiopeia  [i879].^ 

(2)  [1891]  2  Ch.  12U 

(3)  45  L.  J.  Ch.  612 ;  3  Ch.  D.  51% 

(4)  48  L.  J.  P.  39;  4P,D.  188. 


Gw  V.  BeU  [1887]  ^  was  a  case  where  the 
plaintiff  was  asking  additional  relief  by 
his  statement  of  claim  under  Order  XX. 
rule  4.  In  Jackson  v.  KUham  [l89l]  ^ 
an  order  for  revivor  was  held  to  fetll  within 
Order  LXVII.  rule  4.  An  amended  writ 
is  not  a  new  writ  for  the  purpose  of  calcu- 
lating the  period  during  which  it  is  in 
force — Jones,  In  re;  Eyre  v.  Oox  [i877].^ 
No  practice  of  the  Masters,  however  long 
established,  however  continuous,  it  may 
have  been,  is  of  any  legal  authority,  or  in 
any  way  binds  the  Court,  unless  it  has 
been  determined  by  the  Court  itself  to  be 
a  right  practice — Stumm  v.  Dixon  [l889],* 
per  Lord  Esher,  M.R.  On  the  face  of  it 
the  case  fiills  within  Order  LXVII.  rule  4, 
and  there  is  no  reason  in  the  &cts  of  the 
present  case  for  imposing  any  stricter 
terms. 

[They  referred  to  the  Annual  Practice, 
pp.  47,  171,  360,  1027;  DanidPa  Chan- 
cery Practice  (7th  ed.),  p.  340 ;  and  the 
Yearly  Practice,  pp.  180,  277.] 

Eve,  K,0,,  and  Christopher  James,  for 
the  respondents. — The  case  is  not  ex- 
pressly within  the  language  of  Order 
LXVII.  rule  4,  as  the  word  "  writs "  in 
that  rule  has  a  more  limited  meaning  and 
does  not  necessarily  embrace  writs  of 
summons.  In  any  case  it  is  not  within 
that  rule  if  personal  service  is  requisite, 
and  on  geneiul  principle  an  amended  writ 
ought  to  be  personally  served,  just  as 
much  as  the  original  writ.  The  addition 
of  a  plaintiff  is  an  amendment  which  may 
entirely  alter  the  nature  of  the  case 
against  a  non-appearing  defendant,  and 
the  latter  is  not  sufficiently  protected  by 
the  fact  that  he  can  inspect  the  document 
by  searching  the  file  at  the  Central  Office. 
If,  as  appears  to  be  the  case,  there  is  no 
express  provision  in  the  Rules  of  Court 
as  to  re-service  of  the  amended  writ,  the 
Court  will  follow  the  authority  of  such 
cases  as  Webster  v.  Myer  [i884],9  which 
decided  that  personal  service  was  required 
under  Order  LXIV.  rule  14,  and  Tilling 
V.  Blythe   [i899],io   Yf\^Q\^    decided    that 

(5)  56  L.  J,  Ch.  718 ;  35  Ch.  D.  160. 

(6)  26  L.  J.  K.C.  147 ;  W.  N.  (1891),  171. 

(7)  46L.  J.Ch.  316. 

(8)  58  L.  J.  Q.B.  183,  185;  22  Q.B.  D.  529 
531. 

(9)  54  L.  J.  Q.B.  101 ;  14  Q.B.  D.  231. 
CIO)  68  L,  J.  Q.B.  350 ;  [1899]  1  Q.B.  567. 
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personal  service  was  required  to  obtain 
equitable  execution.  Gee  v.  Bell^  is  to 
the  same  effect,  and  shews  how  jealously 
the  Court  protects  the  rights  of  the 
absent  party.  Hartley ^  In  re  ;  JVuUaU  v. 
WhiUdkm','^  goes  too  Eeur,  and  is  inconsistent 
with  The  Cassiopeia.^ 

[RoMER,  L.J. — An  order  might  have 
been  obtained  in  the  present  case  under 
Order  XVII.  rule  4,  without  any  amend- 
ment of  the  writ  at  all,  and  the  order  so 
obtained  would  not  have  required  personal 
service.] 

The  plaintiffs  having  amended  the  writ, 
the  case  must  be  dealt  with  on  that  footing. 
The  mode  of  service  of  a  writ  amended 
by  the  addition  of  a  plaintiff  is  a  casus 
omissus  from  the  Rules  of  Court,  and  in 
the  absence  of  any  express  provision  the 
Court  will  insist  on  personal  service.  The 
practice  of  the  Central  Office  is  a  sound 
one  and  should  be  made  without  excep- 
tion. 

No  reply  was  called  for. 

Vaughan  Williams,  L.J. — In  my 
judgnlent  this  order  of  Mr.  Justice  Swinfen 
Eady  is  wrong.  He  prefieices  the  order 
by  this  recital :  '*  The  Court  being  of 
opinion  that  the  defendants,  the  West 
India  Improvement  Co.,  have  not  been 
properly  served  with  the  reamended  writ 
this  Court  doth  order,"  and  so  on.  In 
my  judgment  it  is  not  true  to  say  that  the 
defendants,  the  West  India  Improvement 
Co.,  have  not  been  properly  served  in 
this  case.  The  amendment  which  we 
have  to  deal  with  is  an  amendment  of 
this  nature.  The  action  having  been 
brought  by  the  Jamaica  Railway  Co. 
and  Sir  A.  Hemming,  who  was  the  then 
Governor  of  Jamaica,  representing  the 
Government  of  Jamaica,  there  occurred  a 
change  in  the  person  of  the  Governor. 
Sir  A.  Hemming  ceased  to  be  Governor, 
and  Sir  James  Swettenham  succeeded  in 
his  place,  and  that  necessitated  the 
amendment  which  was  dealt  with  in  this 
order.  The  order  was  an  order  to  add 
Sir  James  Swettenham  as  a  co-plaintiff. 
Now,  prima  fade  the  question  whether 
this  amended  writ  required  personal 
service  upon  the  defendants,  the  West 
India  Improvement  Co.,  who  had  not 
appeared,  must  depend  upon  the  Rules. 


The  rule  upon  which  reliance  has  chiefly 
been  placed  by  those  who  say  that  there 
was  no  necessity  for  personid  service  of 
this  writ  amended  by  the  addition  of  this 
plaintiff  is  rule  4  of  Order  LXVIL 
There  is  no  question  in  this  case  that  the 
amended  writ  has  been  properly  filed  with 
the  proper  officer  under  that  rule.  The 
suggestion  is  not  that  there  has  not  been 
a  filing  in  compliance  with  that  rule,  but 
that  the  filing  is  not  sufficient,  because 
it  is  necessary  to  personally  serve  the 
amended  writ  upon  these  defendants,  the 
West  India  Improvement  Co.  That 
being  so,  I  look  in  the  first  instance  to  see 
whether  this  amended  writ  falls  within 
the  terms  of  rule  4  of  Order  LXVII.  It 
has  been  contended  on  behalf  of  the 
appellants  that  it  fiEdls  within  the  term 
<*  writs."  In  my  judgment  an  amended 
writ  does  fall  within  the  term  '^  writs." 
If  the  writ  was  a  new  writ  it  would 
not  fidl  within  the  words  of  rule  4, 
because  those  words  exclude  from  the 
operation  of  the  rule  writs  or  other  docu- 
ments in  respect  of  which  personal  service 
is  requisite.  It  only  applies  to  writs  and 
documents  in  respect  of  which  personal 
service  is  not  requisite.  But  it  cannot  be 
denied  that  an  amended  writ,  if  it  is  not 
a  document  in  respect  of  which  personal 
service  is  requisite,  falls  within  the  words 
of  rule  4  of  Order  LXVII.  Under  those 
circumstances,  the  question  that  I  have 
to  ask  myself  is  simply  this:  Is  an 
amended  writ  of  the  character  of  this 
amended  writ  one  in  respect  of  which 
personal  service  is  requisite?  I  ask 
myself  first  whether  it  is  requisite  by  the 
Rules.  Now  dealing  merely  with  the 
Rules,  it  seems  to  me  that  personal  service 
is  not  requisite.  Order  IX.  rule  2  pro- 
vides for  personal  service  of  a  writ. 
Rule  1  says :  "  No  service  of  writ  shall 
be  required  when  the  defendant,  by  his 
solicitor,  undertakes  in  writing  to  accept 
service,  and  enters  an  appearance."  Then 
rule  2  is  :  '^  When  service  is  required  the 
writ  shall,  wherever  it  is  practicable,  be 
served  in  the  manner  in  which  personal 
service  is  now  made."  I  need  not  read 
the  rest  of  the  rule.  Now  there  is  no 
dispute  but  that  in  this  case  the  writ 
was  originally  personally  served.  Rule  2 
contains  no  obli^tion  to  personally  serve 
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a  writ  a  second  time,  and  therefore  I 
have  to  ask  myself.  Is  this  writ  always  the 
same  writ  ?  If  it  is,  it  has  been  served  ; 
and  I  find  no  provision  in  the  Bules  that  a 
writ  that  has  once  been  served  shall  be 
re-served  or  served  as  a  separate  writ. 
Under  those  circumstances  it  seems  to  me 
that  in  the  first  instance  this  amended 
writ  is  a  writ  within  the  meaning  of 
rale  4  of  Order  LXVII.,  and  that  it  is 
not  a  writ  to  which  rule  2  of  Order  IX. 
applies  at  all.  It  seems  to  me  that  under 
those  circumstances  prima  facie  the 
amended  writ  not  requiring  personal 
service,  and  having  been  dealt  with  in  the 
manner  required  by  Order  LXVII.  rule  4 
in  respect  of  documents  not  requiring 
personal  service,  the  order  of  Mr.  Justice 
Swinfen  Eady  is  wrong  in  so  far  as  it  says 
that  this  document  has  not  been  properly 
served.  I  think  it  was  properly  served, 
as  the  original  writ  was  personally  served ; 
and  I  think  that,  having  regard  to  the 
Rules,  there  is  no  provision  whatsoever  in 
them  for  re-service  of  a  writ  upon  its 
being  amended  in  the  way  the  writ  in 
this  case  has  been  amended. 

Counsel  for  the  respondents  met  this 
by  saying  that  this  is  a  cants  amiasva  and 
is  not  d^t  with  by  the  Rules  at  all,  and 
one  ought  to  assume  outside  the  Rules 
that,  indepradently  of  any  express  pro- 
vision, every  amended  writ  ought  to  be 
re-served  after  amendment.  I  do  not  at 
all  agree  that  we  ought  to  make  that 
assumption.  Amongst  other  reasons  for 
not  doing  so,  I  look  at  rule  10  of  Order 
XXYIIl.,  and  I  find  by  that  rule  that 
*'  Whenever  any  indorsement  or  pleading 
is  amended,  such  amended  document 
shall  be  delivered  *'  —  not  personally 
served — "to  the  opposite  party  within 
the  time  allowed  for  amending  the  same." 
It  seems  to  me  that  an  amendment  of  the 
indorsement  or  an  amendment  of  the 
pleadings  may  affect  the  character  of  the 
action  just  as  much  as,  and  generally 
speaking  more  than,  the  amendment  by 
the  addition  of  a  new  party.  But  I 
think  that,  in  the  face  of  this  provision 
made  by  rule  10  of  Order  XXVIII.,  it  is 
impossible  to  say  that  every  amendment 
of  a  writ  requires  a  re-service  of  the  writ ; 
and  counsel  for  the  respondents  in  the 
course  of  the  argument  seemed   to  me 


App. 

to  admit  that  they  could  not  maintain 
that  general  proposition.  I  should  quite 
assent  to  the  suggestion  that  every 
amendment  of  a  writ  which  makes  the 
writ  a  new  writ  will  require  personal 
service,  but  that  is  because  such  a  case 
falls  plainly  within  rule  2  of  Order  IX. 
But  unless  the  nature  of  the  amendment 
is  such  as  to  make  the  writ  a  new  writ,  in 
my  judgment  there  is  nothing  in  the  Rules 
to  require  personal  service  of  the  amended 
writ. 

I  do  not  know  that  I  really  need  say 
any  more.  If  an  amended  writ  comes 
within  the  terms  of  rule  4  of  Order  LXVII., 
and  the  writ  in  question  is  not  a  new 
writ,  then  there  is  nothing  in  the  Rules 
which  requires  personal  service.  In  ad- 
dition to  that,  if  we  look  at  the  substance 
of  the  transaction  it  is  quite  plain  that 
the  substance  of  the  transaction  here  is 
covered  by  Order  LXVII.  rule  4,  and  it 
is  quite  plain  that  under  the  provisions 
of  the  Rules  in  a  case  which  does  not 
differ  in  substance  from  the  present  case 
you  can,  by  making  the  proper  application 
and  getting  the  proper  order  made,  effect 
an  amendment  of  this  character  without 
necessitating  anything  in  the  nature  of  a 
re- service  of  the  writ. 

Then  it  is  said  that  there  are  many 
cases  in  which  it  might  work  great  hard- 
ship  and  do  grave  injustice  or  render 
grave  injustice  possible  or  probable,  and 
that  therefore  we  ought  in  some  way  or 
other  so  to  construe  the  Rules  as  to  make 
these  possibilities  of  inj  ustice  impossible.  I 
think  I  am  putting  the  argument  in  rather 
too  complimentary  language,  because  it  is 
not  really  an  invitation  to  the  Court  of 
Appeal  so  to  construe  the  Rules  as  to 
make  this  injustice  impossible,  but  it  is 
an  invitation  to  them  so  to  misconstrue 
the  Rules  as  to  render  an  injustice  im- 
possible.    I  do  not   think  that  is  part 
of  the  functions  of  the  Court  of  Appeal. 
If  the  Rules  have  been  so  drawn  that,  if 
they  are    construed    according  to  their 
plain  and  obvious  sense,  injustice  will  be 
worked,  then  the  proper  way  of  prevent- 
ing that  is  not   by  legislation    or  rule- 
making on  the    part  of  the   Court  of 
Appeal,  but  by  bringing  the  matters  in 
question  before  the  notice  of  the  Rule 
Committee  or  the  Legislature,  as  theu^iae         ^ 
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may  be.  In  1117  judgment,  however, 
there  is  really  no  substantial  danger  of 
any  such  injustice.  It  is  admitted  that 
in  many  cases  of  the  addition  of  a  plaintiff 
the  substance  of  the  action  will  not  be 
altered  at  all.  I  do  not  suppose  it  will 
be  denied  that  in  such  cases  there  could 
be  no  necessity  as  far  as  justice  is  con- 
cerned for  re-service  or  fresh  service  of 
the  writ  upon  an  absent  defendant  who 
has  not  appeared.  It  seems  to  me  that, 
although  there  are  cases  in  which  it 
would  be  unjust  to  proceed  to  judgment 
because  of  the  danger  that  the  absent 
defendant  may  really  be  lulled  into  a 
sense  of  false  security  by  reason  of  the 
4unendment  not  in  fact  having  come  to 
his  notice,  no  case  has  yet  been  suggested 
to  us  in  which  the  actual  occurrence  of 
that  injustice  cannot  always  be  prevented 
by  the  Judge  before  whom  the  case  comes 
for  trial.  I  am  not  very  much  impressed 
with  the  argument  of  necessity  or  con- 
venience based  upon  the  suggestion  of 
the  possibility  of  injustice  being  done. 

I  only  want  to  say  one  word  more 
•about  the  matter.  Cases  have  been  cited 
to  us  like  Gee  v.  BelP  and  Tilling  v. 
Bh/thCf^^  and  the  case  of  Webster  v.  My&r^ 
as  to  which  it  was  suggested  that  the 
Judges  had  adopted  the  course  of  amend- 
ing the  Rules,  or  refusing  to  read  them 
according  to  their  natural  sense,  because 
they  were  found  difficult  or  dangerous  of 
application.  I  do  not  say  with  regard  to 
the  two  cases  before  Mr.  Justice  Korth, 
one  of  which  I  have  mentioned — Gee  v. 
BfXi^ — that  there  are  not  observations  in 
the  judgment  which  suggest  that  he  did 
take  such  a  course ;  but  my  answer  is, 
that,  whatever  those  observations  may 
seem  to  point  at,  in  truth  and  in  fact  in 
each  one  of  those  cases  there  was  no  neces- 
sity to  misread  the  Bulesin  question  or  to 
refuse  to  read  them  according  to  the 
natural  meaning  of  their  words,  each  one 
of  them  being  cases  in  which  the  Judge 
might  have  arrived  at  exactly  the  same 
result  by  saying,  '*  Although  the  pro- 
cedure taken  in  this  case  is  a  right 
practice,  having  regard  to  the  words  of 
the  Rules,  I  slmll  not  give  effect  to  that 
which  has  been  done  by  ordering  judg- 
ment, because  in  the  exercise  of  my  dis- 
cretion I  have  a  jurisdiction  and  a  duty 


to  take  care,  in  any  case  in  which  I  think 
there  is  any  probability  of  danger  of 
injustice,  that  there  shall  be  personal 
notice  given  to  or  personal  service  made 
upon  the  defendant  before  I  give  the 
judgment  against  him  which  is  asked  for." 
I  point  out,  moreover,  that  in  two  of  the 
cases — that  is  to  say,  Tilling  v.  Blythe  ^^ 
and  WebaUr  v.  Myer^ — the  Court  ex- 
pressly affirms  that  jurisdiction. 

For  the  reasons  which  I  have  given 
I  think  that  this  case  ought  now  to  be 
restored  to  tht3  list,  and  that  then  the 
learned  Judge  when  he  hears  the  case 
can,  if  he  considers  any  order  necessary 
for  the  protection  of  these  defendants  who 
have  not  appeared,  make  such  order  at 
the  trial ;  but  I  do  not  think  he  ought  to 
have  refused  to  continue  the  hearing 
upon  the  ground  that  the  writ  had  not 
been  properly  served. 

RoMER,  L.J. — I  am  of  the  same  opinion, 
and  as  the  case  is  an  important  one  of 
practice  I  think  it  right  to  state  some- 
what at  length  the  reasons  why  I  think 
the  appeal  ought  to  succeed.  The  Judge 
in  the  Court  below,  as  I  gather,  acted  on 
the  view  that  there  is  a  haid-and-fiast 
rule  without  exception  that,  as  against  a 
defendant  who  has  not  appeared  after  due 
service  on  him  of  the  original  writ  of 
summons,  if  the  writ  be  then  amended, 
whatever  be  the  nature  of  the  amend- 
ment, the  amendment  must  be  personally 
served  on  that  defendant,  and  that,  if 
that  be  not  done,  the  Court  has  no  juris- 
diction to  proceed  with  the  trial  of  the 
action  as  against  that  defendant.  I  think 
that  view  cannot  be  maintained.  There 
is,  in  my  opinion,  nothing  in  the  Rules  or 
in  any  Act  of  Parliament  or  in  any  deci- 
sion of  the  Court  or  otherwise,  or  in  any 
other  reason  urged,  which  requires  per- 
sonal service  of  an  amended  writ  in  every 
case  of  amendment.  In  the  first  place,  it 
is  clear  beyond  question  from  the  Rules 
of  Court  that  where  a  defendant  has 
appeared  personal  service  of  an  amended 
writ  as  against  him  is  not  required.  It  is 
clear  also  that  an  amended  writ  is  not  a 
fresh  writ  or  the  commencement  of  a  new 
action ;  and  there  is  in  my  opinion  nothing 
in  the  Rules  or  in  any  Act  of  Parliament, 
nor  is  there  any  decision  of  the  Court 
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(and  how  &r  those  decisions  have  gone  I 
will  consider  in  a  moment),  nor  any  other 
eatisfactory  or  good  reason,  which  requires 
or  shews  that  a  defendant  who  has  not 
appeared  is  entitled  as  of  right  in  every 
case  to  be  placed  in  a  different  position 
from  a  defendant  who  has  appeared  with 
regard  to  an  amended  writ,  or  to  require 
personal  service  of  the  amended  writ  as  if 
it  were  the  original  writ  of  summons.  In 
my  opinion  Order  LXVII.  rule  4  applies 
in  such  a  case,  for  I  think  that,  with  re- 
gard to  an  amended  writ,  personal  service 
within  the  words  of  Order  LXVII.  rule  5 
is  not  required  by  the  Bules  or  otherwise. 
That  being  so,  when  you  look  at  Order 
LXYII.  rule  4  there  is  a  provision  in  the 
<iBae  of  no  appearance  by  a  defendant 
that  all  writs,  notices,  pleadings,  and  so 
forth,  in  respect  of  which  personal  ser- 
vice is  not  requisite,  may  be  served  by 
filing  them  with  the  proper  officer.  An 
amended  writ  is  a  writ,  and,  as  I  have 
pointed  out,  it  is  not  a  writ  that  requires 
by  the  Rules  or  otherwise  personal  ser- 
vice. That  being  so,  looking  at  the  terms 
of  Order  LXYII.  rule  4,  a  plaintiff  in  a 
case  where  a  defendant  has  not  chosen  to 
appear  is  prima  facie  entitled  to  act  upon 
rule  4,  and  as  to  an  amended  writ  to  file 
it  with  the  proper  officer ;  and  if  he  does 
that  (and  the  plaintiff  did  that  in  the 
present  case)  then  to  my  mind  it  cannot 
be  eaid  that  the  Court  has  no  jurisdiction 
to  proceed  with  the  trial  of  the  action. 

But  there  is  undoubtedly  a  principle 
on  which  this  Court  has  long  acted  in 
mercy  to  a  defendant  who  has  not  ap- 
peared which  trenches  to  a  very  large 
•extent  upon  the  Bules  of  Court  in 
favour  of  such  a  defendant.  The  Court 
has  always  borne  in  mind  that  an  absent 
defendant  served  with  the  original  writ 
may  have  acted  upon  the  supposition  that 
he  thereby  gathers  substantially  what  the 
oase  is  against  him,and  relies  upon  that  case 
being  made  against  him,  and  on  that  foot- 
ing does  not  choose  to  appear.  Accordingly 
the  Court  has  refused  in  many  cases  to 
act  upon  the  rule  which  covers  in  terms 
a  defendant  who  has  not  appeared  in 
cases  where  the  Court  comes  to  the  con- 
olnsion  that  it  would  not  be  just  as 
against  such  a  defendant  to  enforce  the 
rule — not  that  the  Court  had  no  jurisdic- 
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tion  to  proceed,  but  that  it  did  not  think 
it  right  to  proceed  in  such  a  case.  Let  me 
instance  Order  XX.  rule  4,  which  is  clear 
on  the  face  of  it.  That  rule  could  not  be 
clearer.  It  says  that  a  statement  of  claim 
may  modify  or  extend  the  plaintiff's 
claim  without  any  amendment  of  the  in- 
dorsement of  the  writ,  and  yet  it  has 
been  repeatedly  held — for  example,  in  Gee 
V.  Bdl  *  and  other  cases — ^that  where  the 
statement  of  claim  goes  substantially 
beyond  the  indorsement  on  the  writ  in 
asking  for  relief  against  an  absent  de- 
fendant, the  Court  will  refuse  to  act  upon 
Order  XX.  rule  4,  and  will  require  the 
plaintiff,  if  he  wants  to  get  greater  relief 
in  substance  against  such  a  defendant 
than  that  which  appears  upon  the  in- 
dorsement on  the  writ,  to  amend  his  writ 
and  re-serve  it.  But  that  is  a  matter  of 
grace.  It  is  not  that  the  Court  has  not 
jurisdiction,  but  that  it  will  not  exercise 
it  in  such  a  case ;  and  I  think  that  is  the 
right  view  to  take  of  the  case  of  Gee  v. 
BeU  ^  and  similar  cases  to  which  I  have 
referred.  Again,  it  has  been  held  in 
favour  of  an  absent  defendant  who  has 
not  appeared,  that,  if  a  writ  be  amended 
by  altering  the  claim  indorsed  so  as  sub- 
stantially to  increase  the  claim  against 
the  defendant,  in  the  exercise  of  its  dis- 
cretion the  Court  will  not  allow  the 
plaintiff  to  obtain,  as  against  such  a  de- 
fendant, the  relief  sought  by  the  amended 
indorsement  or  extended  claim  unless  the 
defendant  be  re-served  personally  with 
the  amended  writ.  To  my  mind,  that 
again  was  a  case  where  the  Court  acted 
in  its  general  discretion  in  refusing  under 
the  circumstances  to  apply  a  rule,  and  not 
because  the  Court  had  not  jurisdiction  to 
do  it.  If  the  case  of  Tlie  Ccteeiopeia  ^  be 
looked  at,  it  will  be  seen  that  it  gives 
no  countenance  to  the  idea  that  every 
amended  writ  must  of  necessity  be  per- 
sonally re-served  upon  a  defendant  who 
has  not  appeared.  Looking  at  the  judg- 
ment of  Lord  Justice  Brett,  which  was 
concurred  in  by  the  other  Lords  Justices 
in  that  case,  where  they  had  to  consider 
the  point  of  an  amended  indorsement  of 
the  claim  on  the  writ,  it  will  be  found 
that  they  expressly  limited  their  view 
as  to  personal  service  being  required 
in   the   case   of  the   amend^  ^^^^^  ^ 
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cases  where  the  writ  is  amended,  as  it 
had  been  in  that  case,  by  a  substantial 
alteration  in  the  indorsement,  with  the 
result,  as  they  point  out,  of  intro- 
ducing a  substiuatially  new  claim.  The 
very  form  the  decision  and  judgment  took 
in  that  case  shews  that  the  hwl-and-fast 
rule  supposed  to  exist,  and  on  which  the 
learned  Judge  in  the  Court  below  has 
acted,  is  not  one  that  can  be  maintained. 
The  only  other  authority  is  against  the 
respondent  in  this  case,  and  that  is  the 
case  of  Hartley^  In  re;  NuUaU  v.  WhU- 
tinker,^  I  agree  in  thinking  that  that  case 
went  too  &r,  but  I  do  not  agree  in  say- 
ing that  it  was  wrongly  decided  so  £str  as 
it  held  that  the  Court  had  jurisdiction  to 
proceed  in  a  proper  case  even  as  against 
a  defendant  who  has  not  appeared  when 
the  plaintiff  has  acted  on  Order  LXYII. 
rule  4,  and  filed  the  amended  writ  with 
the  proper  officer. 

To  my  mind,  then,  in  the  present  case 
the  Court  had  jurisdiction  to  try  the  case, 
notwithstanding  that  the  amended  writ 
had  not  been  re-served  on  the  absent 
defendant.  But  I  would  go  so  far  with 
the  respondents  in  the  present  case  as  to 
say  that  I  can  well  understand  how  the 
practice  which  has  apparently  grown  up 
amongst  the  Masters  of  the  High  Court 
in  stating  or  considering  that  an  amended 
writ  must  be  re-served  has  grown  up,  and 
can  to  a  certain  extent  be  justified. 
Many  cases,  and  I  will  go  so  far  as  to  say 
even  most  cases,  of  an  amendment  of  the 
writ  do  substantially  affect  a  defendant. 
Even  if  the  amendment  be  only  one  of 
adding  a  plaintiff  there  are  many  cases 
where  adding  a  plaintiff  to  the  writ  will 
be  making  a  substantially  different  case 
as  against  that  defendant,  at  any  rate  as 
regards  the  new  plaintiff,  and  may  make 
the  action  take  a  substantially  different 
form  against  that  defendant.  Therefore 
I  think  that  in  the  majority  of  cases, 
probably  the  great  majority  of  cases,  a 
plaintiff  who  amends  his  writ  will  be  well 
advised  in  re-serving  personally  that 
amended  writ  on  a  defendant  who  has  not 
appeared ;  but  to  my  mind  there  are  some 
cases,  at  any  rate,  where  personal  service 
of  an  amended  writ  is  not  required  in  the 
true  interests  of  the  absent  defendant, 
and  where  there  is  no  reason  why  the 


Rules  of  Court  as  they  exist  should  not 
be  acted  upon,  and  why  the  Court  should 
not  exercise  its  jurisdiction  a|id  proceed 
to  judgment  at  the  trial  of  the  action, 
against  the  absent  defendant  although, 
he  has  not  been  personally  served  with- 
the  amended  writ.  Take  a  case  which  I 
put  in  the  course  of  the  argument  brought 
against  two  defendants,  A  and  B,  askmg 
for  relief  against  them  jointly,  and  then 
special  relief  as  against  B.  A  does  not> 
appear;  there  is  an  amendment  of  the^ 
writ  asking  for  further  relief  as  against  B- 
only,  and  not  affecting  the  claim  against- 
A  at  all :  is  there  any  reason  why  that 
amended  writ  should  be  personally  served 
upon  A,  who  has  not  appeared  f  I  think 
not.  I  have  pointed  out  why  it  is  not- 
required  by  the*  Rules  or  by  any  Act  of 
Parliament,  or  by  any  binding  decisions ;. 
and  I  now  point  out  that  there  is  no  good 
reason  why  in  such  a  case  personal  service^ 
should  be  effected  of  the  amended  writ. 
Take  another  case,  which  my  Lord 
suggested  in  the  course  of  the  argument, 
of  one  of  the  old  companies  suing  by  ita> 
public  registered  officer.  In  the  course  of 
the  action  that  officer  is  changed,  and  the 
writ  is  amended  by  changing  the  name  or 
the  public  officer  from  the  old  to  the  new 
one:  is  there  any  reason  why  that- 
amended  writ  should  be  personally  served 
on  the  defendant  9  None,  to  my  mind ; 
and,  as  I  have  pointed  out,  there  is  no- 
hard-and-fast  rule  which  requires  it  should 
be  re-served.  In  such  a  case,  again,  the 
Court,  to  my  mind,  ought  to  pnx^ed  witk 
the  trial  of  the  action  notwithstanding, 
there  has  been  no  personal  service  of  the- 
amended  writ  on  the  absent  defendants 
Of  course,  other  cases  might  be  suggested. 
I  have  pointed  out  why  in  the  great 
majority  of  cases  the  pkuntiff  would  bO' 
well  advised  to  re-serve  his  amended  writ 
on  the  absent  defendant ;  but,  at  any  rate,. 
I  will  say  that  there  are  exceptional  cases- 
where  the  plaintiff  may  be  able  to  satisfy 
the  Court  at  the  trial  that  the  amend- 
ment of  the  writ  was  not  one  which 
against  the  non-appearing  defendant  sub- 
stantially changed  or  affected  the  case, 
made  by  the  original  writ  against  that- 
defendant  so  as  to  render  it  just  that  the- 
amended  writ  should  be  re-served  upoi^ 
him ;  and  in  that  case  the  plaintiff  Qughtk 
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to  be  able  to  call  on  the  Court  to  proceed 
with  the  action.  The  plaintiff  would  of 
course  act  at  his  own  risk  in  proceeding 
to  decide  for  his  own  purposes  whether 
the  case  was  an  exceptional  one  which 
justified  him  in  taking  that  course  or  not. 
It  might  be  that  at  the  trial  of  the  action 
he  £uled  to  shew  it,  and  the  Court  would 
then  exerdse  its  discretion,  if  it  thought 
it  was  a  case  where  it  was  not  fair  as 
against  the  non-appearing  defendant  that 
the  case  should  be  proceeded  with,  in 
which  case  the  Court  would  do  what 
was  right  with  regard  to  costs  and  other- 
wise. 

In  the  present  case  the  learned  Judge 
in  the  Court  below  has  not  considered 
the  point  whether  in  substance  the  absent 
defendant  has  been  prejudiced  by  the 
amendment  which  was  made  by  adding  a 
co-plaintiff.    So  fisur  as  I  ^can  see,  and  so 
far  as  counsel  have  been  able  to  make 
any  suggestion,  the  change  of  plaintiff 
made  by  amendment  in  the  present  case 
was  one  which  did  not  substantially  affect 
the  absent  defendant — that  is  to  say,  did 
not  substantially  change  the  nature  of 
the  case  against  that  defendant,  and  was 
not  such  an  alteration  as  in  justice  to 
the  absent  defendant   would    render  it 
requisite  or    proper  that  he   should  be 
personally  re-served  with  the  amended 
writ.    Therefore,  to  my  mind,  the  case 
must  go  back.    Of  course  this  will  not 
I«'event  the  Judge  when  the  case  comes 
before    him,   if  he    finds-— contrary    to 
what  appears  to  me  to  be  probably  the 
case— that  justice  does  require  that  the 
absent  defendant  should  have  personal 
service  of  the  amended  writ — from  requir- 
ing that  to  be  done.      As    at  present 
advised,  and  so  &r  as  I  can  gather,  this 
case  does  certainly  appear  to  me  to  be 
one  in  which  the  absent  defisndant  would 
not  be  entitled  to  call  upon  the  Court  to 
take  such  a  proceeding.    I  cannot  help 
thinking  that  when  this  case  is  tried  out 
it  will  be  found  that  the  Judge  would  be 
right  in  every  point  of  view  in  proceeding 
to  try  it,  notwithstanding    the  absent 
defendant  has  not  had  personal  service 
effected  upon  him  of  the  amended  writ. 
It  appears  to  me,  therefore,  for  these 
xeasons,  that    the   appeal  ought  to  be 
allowed. 


App. 

Stibuxg,    L.J.  —  In    this    case  the 
learned  Judge  in  the  Court  below  has 
dealt  with  this  present  action  which  was 
brought  before  him  for  trial  in  this  way. 
There  are  two  defendants,  one  of  whom 
has  appeared  and  the  other  has  not,  and 
the  learned  Judge,  being  of  opinion  that 
the  amended  writ  in  this  action  had  not 
been  properly  served  upon  the  defendant 
who  did  not  appear,  directed  the  action  to 
stand  over  generally,  with  liberty  to  apply 
to  restore  it.    The  question  is  wheUier» 
according   to   the  Bules  of   Court,  the 
learned  Judge  was  justified  in  making 
that  order.    Kow  the  point  which  has 
been  mainly  argued  before  us  is  whether 
or  no,  according  to  the  Rules  of  Court, 
the    amended  writ   has    been  properly 
served.     I  will  state  shortly  my  view 
upon  that  point,  and  then  deal  with  the 
question  which  arises  as  to  the  applica- 
tion of  the  Bules  of  Court  to  this  par- 
ticular case.    There  is  no  question  here 
that  the  original  writ  in  the  action  was 
properly  served  personally,  in  accordance 
with  the  Bules  of  Court,  upon  the  defen- 
dant who  does  not  appear.    The  question 
is  as  to  the  service  of  the  amended  writ. 
An  amendment  of  the  writ  may,  according 
to  the  Bules,  take  place  in  one  or  in  two 
ways.  It  may  take  place  either  by  adding 
parties  or  by  amendment  of  the  indorse- 
ment on  the  writ.    The  amendment  by 
adding  parties  is  provided  for  by  Order 
XVI.    rule     11.       Beading    it  shortly, 
that  rule  provides  that  the  Court  or  a 
Judge  may  at  any  stage  of  the  proceedings, 
on  such  terms  as  may  appear  to  the  Court 
or  Judge  to  be  just,  order  that  the  names 
of  any  parties,  whether  plaintiffs  or  de- 
fendants, **  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter,  be  added."    Then 
it  provides  that  *'  No  person  shall  be  added 
as  a  plaintiff  suing  without  a  next  friend, 
or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in 
writing  thereto."    And  lastly  there  is  this : 
"  Every  party  whose  name  is  so  added  as 
defendant  shall  be  served  with  a  writ  of 
summons  or  notice  in  manner  hereinafter 
mentioned,  or  in  such  manner  as  may  h^ 
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prescribed  by  any  special  order."  In  that 
rule,  therefore,  we  find  an  explicit  direc- 
tion that  as  to  a  new  defendant  the  writ 
of  summons  shall  be  served  in  the  way 
pointed  out  by  the  Orders.  Nothing  is 
said  as  to  what  is  to  happen  when  either 
a  new  plaintiff  is  added,  or  as  to  service 
upon  the  original  defendant  when  a  new 
defendant  is  added.  The  rule  is  silent, 
and  the  rule  therefore  does  not  require 
in  terms,  in  those  two  instances  which  I 
have  last  mentioned,  that  the  amended 
writ  shall  be  re-served  personally.  The 
second  case  is  where  the  indorsement  is 
amended.  The  rule  that  deals  with  that 
is  Order  XXVIII.  rule  1,  which  pro- 
vides that  "  The  Court  or  a  Judge  may, 
at  any  stage  of  the  proceedings,  allow 
either  party  to  alter  or  amend  his  in- 
dorsement or  pleadings,  in  such  manner 
and  on  such  terms  as  may  be  just." 
Rule  10  of  the  same  Order  provides  that 
"  Whenever  any  indorsement  or  pleading 
is  amended,  such  amended  document 
shall  be  delivered  to  the  opposite  party 
within  the  time  allowed  for  amending  the 
same."  Therefore  it  is  plain  from  that 
rule  that  personal  service  of  the  amended 
writ  by  indorsement  is  not  required,  but 
that  what  is  required  is  that  the  amended 
writ  shall  simply  be  delivered.  Now  we 
come  to  Order  LXVII.  rule  4,  which 
provides  that  ''Where  no  appearance 
has  been  entered  for  a  party," — and 
that  applies  here — all  "  writs,"  amongst 
other  things,  "in  respect  of  which  per- 
sonal service  is  not  requisite  may  be 
served  by  filing  them  with  the  proper 
oificer."  The  question,  therefore,  which 
I  have  to  ask  myself  in  this  case  is,  Is 
personal  service  of  the  amended  writ 
requisite  ?  I  cannot  find  that  it  is,  accord- 
ing to  the  Rules ;  and  therefore  it  seems 
to  me  that  prima  facie  in  this  case  the 
proper  course  has  been  pursued,  and 
that  by  filing  the  amended  writ  it  has 
been  properly  served  upon  the  absent 
party. 

But  then  it  is  said  that  if  full  effect  is 
given  to  this  construction  of  the  rule,  which 
seems  to  me  the  proper  one,  injustice  may 
be  done  to  the  absent  paity.  I  am  in 
full  sympathy  with  the  view  that  this 
Cdurt  ought  to  take  great  care  that  no 
injustice  is  done  to  an  absent  party  by  an 


App. 

amendment,  and  I  think  the  Rules  them- 
selves  indicate  the  way  in  which  injus- 
tice is  to  be  avoided.  No  amendment, 
whether  by  the  addition  of  parties  or  by 
an  alteration  of  the  indorsement,  can  take 
place  without  leave  after  service,  and  in 
both  rules  which  I  have  read  the  amend- 
ment is  only  to  be  permitted  by  the  Judge 
upon  such  terms  as  seem  to  him  to  be  just. 
I  think,  therefore,  that,  when  an  appli- 
cation is  made  for  amendment,  it  is 
the  duty  of  the  Judge  to  consider  the 
nature  of  the  amendment  which  is  pro- 
posed, and  if  he  finds  that  the  altera- 
tion which  is  proposed  in  the  consti- 
tution of  the  suit  by  the  addition  of 
parties,  or  in  its  character  by  the  altera- 
tion of  the  indorsement,  is  such  as  to  intro- 
duce a  substantially  new  case,  which  would 
not  naturally  be  brought  to  the  notice  of 
the  absent  defendant  by  the  original  writ, 
it  would  be  right  in  him  to  impose  as  a 
term  of  granting  that  amendment  that 
the  writ  should  be  again  personally  served 
on  the  absent  defendant.  But  further,  I 
do  not  think  the  matter  stops  there.  I 
think  that  when  the  case  comes  on  for 
trial  the  Judge  has  still  a  right  to  deal 
with  the  case  in  the  way  in  which  Mr. 
Justice  Swinfen  Eady  has  dealt  with  it.  K 
it  appears  to  him  when  he  hears  the  case 
that  by  the  amendment  of  the  writ  a  sub- 
stantial alteration  has  been  made  in  the 
character  of  the  action,  it  is  quite  within 
his  power  to  direct  the  action  to  stand 
over  until  the  alteration  which  has  been 
made  has  been  brought  to  the  personal 
notice  of  the  defendant,  so  that  he  may 
have  an  opportunity  of  defending  himself 
if  the  learned  Judge  thinks  that  sub- 
stantial justice  so  requires. 

That  being  so,  I  have  to  say  why  I  think, 
with  all  respect  to  Mr.  Justice  Swinfen 
Eady,  that  in  this  case  he  went  too  far. 
What  is  the  nature  of  the  action  ?  The 
action  is  brought  by  the  Jamaica  Railway 
Co.  and  by  the  Governor,  who,  at  the 
time  when  the  writ  was  issued,  was  Sir 
Augustus  Hemming.  The  Government  of 
Jamaica  claim  apparently  to  have  some 
interest  in  the  subject-matter  of  the 
action,  and  the  last  paragraph  of  the  state- 
ment of  claim  is  this :  '*  The  plaintiff  Sir 
Augustus  Hemming  is  Governor  of  the 
Island  of  Jamaica  and  its  dependendeB 
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and  sues  in  this  action  on  behalf  of  the 
Government  of  that  Island."    Thus  sub- 
stantially, although  one  of  the  nominal 
plaintiffs  was  Sir  Augustus  Hemming,  the 
real  plaintiff  he    represented    was    the 
Government  of  the  island.     Kow  what 
has  happened  f    Sir  Augustus  Hemming 
ceased  to    be    Qovemor    of  the  island 
and  was  succeeded  by  Sir  James  Swet- 
tenham,  and  thereupon  an  order  is  made 
giving  leave  to  the  plaintiff  to  add  Sir 
James  Swettenham  as  a  co-plaintiff;  and 
that  is  all  the  alteration  which  has  been 
made.    The  substantial  allegation  in  the 
statement  of  claim  is  that  this  is  an  action 
in  which   Sir  Augustus  Hemming   was 
suing  not  in  his  own  personal  capacity 
but  on  behalf  of  the  Government,  and  the 
GovemmeDtwas  the  real  plaintiff.    The 
same  allegation  is  made  in  the  amended 
statement  of  claim ;  and  although    Sir 
James  Swettenham  has  been  added  as  a 
co-plaintiff,  the  real  plaintiff  still  remains 
the     same — namely,    the    Government. 
Upon  the  materials  before  me  I  am  quite 
unable  to  see  that  any  injustice  can  be 
done  to  the   absent  defendant  by    the 
action  proceeding  in  that  state  of  things. 
I   therefore  agree  with  my  brethren  in 
thinking  that  in   this  case  the  learned 
Judge,  in  his  desire  to  protect  the  absent 
party,  has  gone  too  far.    He  has  never 
reaUy  exercised  his  judgment  on  the  case 
at^  all  from  the  point  of  view  whether 
injustice  would  be  done,  but  has  acted  on 
a  hard-and-fisist  rule  that  every  amended 
writ  must  be  served  as  if  it  were  a  new 
writ  requiring  personal  service.     I  agree, 
therefore,  that  this  order  ought  to  be  dis- 
charged and  the  case  sent  back  for  trial. 

Appeal  allowed. 

Solicitors— F.  Stuttaf ord,  for  appellants ; 
Drnces  k  Attlee,  for  respondents. 

IBejforted  hy  A,  Cordery^  Eitq., 
Barrister-at'Law, 


^^^^'  '^'  \  Tatloe,  In  re ;  Mathkson 

ApSf.      i  -T^™>«- 

SetUemerU — Tenant  for  Life  and  Re- 
mainderman — Railway  Bonds — Cvmulor 
tive  Interest — Payment  out  of  Net  Earn- 
ings of  any  Year  Remaining  Available — 
Deficiency  of  Earnings  —  Arrears  of 
Interest — ScUe  of  Bonds — Apportionrnent 
of  Proceeds  as  between  Capital  and  Income, 

Bonds  of  a  company  were  settled  on 
trust  for  one  for  life^  with  remainders 
over.  They  contained  a  proviso  for  pay- 
ment of  interest  "  accwmulative  **  at  a  rate 
per  cent,  ttoice  in  each  year  '*  as  and  when 
earned  out  of  cmy  net  earnings  of  any  year 
remaining  after "  certain  other  payments, 
''  and  if  in  any  year  the  net  earnings  so 
remaining  available  .  .  .  ^mU  not  be 
sufficient  to  pay  such  interest  in  fuU  .  •  . 
any  deficiency  shaU  ,  ,  ,  be  paid  ,  ,  , 
out  of  the  net  earnings  of  any  subsequent 
year  or  years  as  and  when  there  shall  be 
any  Tiet  earnings  available  for  such 
purpose."  Coupons  attached  stated  interest 
to  be  payahle  "  only  as  and  when  earned 
out  of  any  net  earnings  available^  There 
were  never  suffieienl  earnings  to  pay  the 
interest  in  full.  The  bonds  were  sold  in 
the  lifetime  of  the  tenant  for  life  for  a  sum 
not  sufficient  to  pay  both  principal  and 
arrears  of  interest:  —  Held,  as  between 
tenant  for  life  and  remainderman,  that 
the  sum  was  not  apportionahle  between 
capital  and  income,  but  must  be  treated 
wJioUy  as  capital. 

By  a  settlement  dated  May  22,  1899, 
made  prior  to  the  marriage  of  Miss  Hilda 
Nora  Grace  Matheson  and  Mr.  Walter 
Taylor,  certain  bonds  of  the  Mexican 
National  Kailroad  Co.  were  settled 
upon  trust  to  pay  the  income  to  Mrs. 
Taylor  for  life,  and  after  her  death  to  pay 
the  income  to  Mr.  Taylor,  and  after  the 
survivor's  death  in  trust  (in  the  events 
which  happened)  for  the  persons  who 
under  the  statutes  for  the  distribution  of 
the  effects  of  intestates  would  on  Mrs. 
Taylor's  decease  have  been  entitled  thereto 
if  she  had  died  intestate  and  without 
having  been  married. 

The  bonds  were  part  of  an  issue  of 
second  mortgage  bonds  created  in  1§§6. 
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They  contained  a  proviso  by  the  company 
to  pay  the  principal  in  1917,  and  interest 
fix>m  January  1,  1887,  "accumulative,  at 
the  rate  of  6  per  cent,  per  annum  in  gold 
coin    on    the   Ist  days    of    March  and 
September  in  each  year,  upon  surrender 
of  the  annexed  coupons,  as  and  when 
earned,  out  of  any  net  earnings  of  any 
year  remaining  after  interest    on    said 
eompan/s  First   Mortgage  Bonds    out- 
standing shall  have  been  paid  for  such 
year,  and  if  in  any  year  the  net  eamiugs 
so  remaining  available  .  .  •  shall  not .  be 
sufficient  to  pay  such  interest  in  full, 
there  shall    be    paid  any  part  thereof 
earned  and  available,  and  any  deficiency 
shall  not  be  waived  but  shall  be  paid  to 
the  holder  hereof  out  of  the  net  earnings 
of  any  subsequent  year  or  years,  as  and 
when  there  shall  be  any  net  earnings 
av^lable  for  such  purpose."    They  also 
contained  a  provision  that  no  distribution 
of  net  earnings  by  way  of  partial  payment 
should  be  obligatory  unless  the  amount 
available  should  equal  1  per  cent,  on  the 
outstanding  bonds. 

Each  coupon  stated  that  the  company 
would  pay  the  bearer  a  certain  sum 
"being  six  months'  interest"  on  the 
bond,  "  such  interest  to  be  payable  only 
as  and  when  earned  out  of  any  net  earn- 
ings available  therefor,  as  provided  in  the 
mortgage." 

Interest  was  from  time  to  time  paid 
by  the  company  upon  the  bonds,  but 
never  at  the  full  rate,  there  never  having 
been  any  sufficient  net  earnings  remaining 
available. 

On  March  8,  1902,  the  bonds  were 
sold  under  the  settlement  for  2,700^, 
which  was  not  sufficient  to  pay  both  the 
principal  of  the  bonds  and  arrears  of 
interest  then  due. 

Mrs.  Taylor  died  on  May  22,  1902, 
intestate  and  without  having  had  any 
issue,  and  her  husband  took  out  letters  of 
administration  to  her  estate. 

An  originating  summons  was  taken 
out  for  the  determination  of  the  ques- 
tion whether  any  and,  if  any,  what  part 
of  the  2,700fc  proceeds  of  sale  of  the 
bonds  was  payable  to  Mr.  Taylor  as  legal 
personal  representative  of  his  wife,  as 
representing  arrears  of  cumulative  in- 
terest. 


Howard  Wright^  for  the  plaintiff^  stated 
the  facts. 

BudcmaOer,  K.G.j  and  0.  P.  G.  Law- 
rence^ for  Mr.  Taylor.— The  2,700^.  ought 
to  be  apportioned  between  principal  and 
interest.  The  deficiency  of  each  year's 
interest  is  due,  if  not  yet  payable,  by  the 
company.  By  the  express  terms  of  the 
bond  it  was  not  to  be  waived,  and  it 
cannot  be  disregarded  on  a  sale  of  the 
bonds  for  a  lump  sum.  Some  part  of  th& 
proceeds  must  be  attributed  to  the  possi- 
bility of  receiving  the  deficiency  of  in- 
come. Mr.  Taylor  is  therefore  entitled  to 
have  an  apportioned  part  for  income  paid 
to  him — Atkinaon^  In  re;  Bcwbere*  Co, 
V.  Groee  Smith  [i904]} 

Adbury,  K.C.,  and  J.  L  Stirling,  for  the 
next-of-kin. — There  was  no  legal  debt  in 
respect  of  the  deficiencies  for  which  the 
tenant  for  life  could  have  recovered 
against  the  company.  The  bonds  never 
carried  interest  as  a  debt,  but  only  gave  a. 
right  against  profits,  if  any.  There  being 
no  sufficient  profits,  no  pajHi  of  the  2,700/. 
is  attributable  to  interest.  This  case  is 
really  the  converse  of  Boueh  v.  Sproide 

[1887].* 

[They  also  referred  to  Armiiage,  In  re  ; 
ArmUage  v.  GameU  [i893].'] 

Buckley,  J. — The  bonds  as  to  which 
the  question  arises  were  the  subject  of  » 
tenancy  for  life  which  came  to  an  end  on 
May  22,  1902.     It  is  admitted  that  down 
to  that  date  there  were  not  in  existenoa 
any  earnings  such  as  are  referred  to  in 
the  bond.     In  other  words,  it  is  admitted 
that  the  fund  out  of  which  the  interest  was 
to  be  paid  was  at  that  time  non-existent. 
The  question  is  whether  in  that  state  of 
things  tiie  estate  of  the  tenant  for  life  is 
entitled  to  any  and  what  part  of  a  sum 
of  2,700/.  for  which  the  bonds  have  been 
sold.     It  is  obvious  that  that  purchase- 
price  included  all  expectation  of  every- 
thing which  was  to  come  under  the  bond. 
It  included  arrears — if  that  word  can  be 
used  in  aoy  proper  sense— of  interest  on 
the  bonds  as  well  as  principal  money  in 
respect  of  the  bonds,  and  if  these  were 

(1)  73  L.  J.  Ch.  586  ;  [1904]  2  Ch.  160. 

(2)  56  L.  J.  Ch.  1037 ;  12  App.  Oas.  385. 

(3)  63  L.  J.  Ch.  110,  113;  [1893]  3  Oh.  337,. 
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arrears  which  aocmed  during  the  currency 
of  the  tenancy  for  life  I  have  no  doubt 
that  an  apportioned  part  of  the  purchase- 
price  ought  to  be  paid  to  the  tenant  for 
Jife;  but,  in  my  judgment,  there  were  no 
such  arrears. 

The  question  falls  to  be  decided,  I 
think,  on  the  examination  of  the  bond. 
The  bond  was  one  under  which  interest 
was  to  be  paid  '*  as  and  when  earned,  out 
of  any  net  earnings  of  any  year  remaining 
after  "  paying  certain  interest  on  the  first 
mortgage  bonds.  So  the  interest  was  pay- 
able only  out  of  a  fund,  and  as  and  when 
that  fund  came  into  credit.  It  seems  to  me 
plain  from  that,  that  until  there  was  a 
fund  there  was  no  debt  at  all  in  respect 
of  the  interest.  The  bond  went  on  to 
provide  that,  if  in  any  year  there  were  any 
net  earnings  available  for  payment  of  the 
interest,  **  there  shall  be  paid  any  part 
thereof  earned  and  available,  and  any  de- 
ficiency shall  not  be  waived  but  shall  be 
paid  to  the  holder  hereof  out  of  the  net 
earnings  of  any  subsequent  year  or  years." 
The  coupon  which  is  attached  to  the  bond 
is,  if  it  be  possible,  more  plain,  and  is  an 
express  obUgation  to  pay  the  bearer  six 
months'  interest,  *'  such  interest  to  be  pay- 
able only  as  and  when  earned  out  of  any 
earnings  available  therefor."  It  seems  to 
me  that  under  that  instrument  there 
was  no  interest  payable  at  all  as  income 
of  a  year  in  which  there  was  no  fund 
available  for  its  payment.  Supposing 
that  in  the  year  1904  there  was  no  fund 
available,  and  the  tenant  for  life  died 
on  December  31,  1904.  There  was  no 
income,  I  apprehend,  payable  to  that 
tenant  for  life,  because  the  obhgation  is  to 
pay  out  of  a  fund,  and  there  was  no  fund. 
If  in  the  year  1905  a  fund  came  into 
existence  the  interest  calculated  for  the 
jear  1904  would  be  payable,  I  agree ;  but 
it  would  be  income  of  the  year  1905  and 
not  income  of  the  year  1904.  And  if  a 
second  tenant  for  life  were  in  the  enjoy- 
ment of  the  property  in  1905,  that  tenant 
for  life,  and  not  the  previous  tenant  for 
life,  would,  it  seems  to  me,  take  that 
interest. 

It  all  turns  on  this,  that  there  is  no  obli- 
^tion  in  this  instrument  to  pay  interest 
in'ahy'eVent;  there  is  dbly  an  obligation 
to  pay  interest  out  of  a  fund,  and  there  is 


no  obligation  to  pay  until  there  is  such  a 
fund ;  and,  if  there  be  not  such  a  fund 
during  the  existence  of  the  tenancy  for 
life,  then  the  tenant  for  life,  as  it  appears 
to  me,  is  not  entitled  to  any  interest. 

Under  those  circumstances,  it  seems  to 
me,  the  tenancy  for  life,  which  came  to 
an  end  on  May  22,  1902,  down  to  which 
date  there  was  no  fund,  is  not  entitled  to 
anything  in  respect  of  income.  There- 
fore the  sum  which  has  been  received 
for  purchase-money  is  not  apportionable. 


Solicitors — Fresbfields,  for  trustees  and  next- 
of-kin  ;  Hind  &  Bobinson,  for  Mr.  Taylor. 

IBeported  by  Arthur  Zatvrenee,  ^., 
Barruter-at'Lanf, 


[IN  THE   COURT  OF  APPEAL.] 
Vauqhan  ViI'LIAMS,  L.  J.  -V 
RoMEB,  L.J.  Fbxdebick 

Stirlinq,  L.J.  V  King  &  Co. 

1905.  V.  GiLLABD. 

April  3,  4,  5.  J 

Costa — Judges  Discretion  to  Deprive 
Successful  Defendant— Conduct  homing  no 
Connection  vnth  the  Plaintiff's  Case — 
Appeal  without  Leave— Judicature  Aetf 
1873  (36  a  37  Vict.  c.  66),  s.  49— JWt- 
caiure  Act,  1890  (63  d&  54  Vict.  c.  44),  s.  6 
—Rules  of  Supreme  Court.  1883,  Order 
LXV.  ruU  1. 

Where  a  Judge  exercises  his  discretion 
so  as  to  deprive  a  suocessfid  party  o/  costs 
upon  a  stated  ground  which  is  untenable^ 
an  appeal  lies  withoiU  leave.  Civil 
Service  Co-operative  Society  «.  General 
Steam  Navigation  Co.  (72  L,  J.  K.B.  933  ; 
[1903]  2  K.B.  756)  followed. 

In  an  action  to  restrain  the  defendant 
from  passing  off  his  goods  as  those  of  the 
plaintiff,  it  is  no  ground  for  depriving  the 
successful  defendant  of  his  costs  of  the 
action^  that  the  defendant,  in  the  sale  of 
his  goods,  makes  representations  calculated 
to  mislead  the  public  as  to  the  nature  of 
certain  awards  and  medcUs,  those  repre- 
sentations having  nothing  to  do  with  the 
plaintiff's  case  which  fails. 
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Appeal  by  the  plaintifis  against  a  de- 
cision of  Kekewichy  J.,  who  dismissed  the 
action  without  costs. 

There  was  also  a  notice  of  cross-appeal 
by  the  defendants  asking  that  their  costs 
in  the  Court  below  might  be  paid  by  the 
plaintiffs. 

The  action  was  brought  to  restrain  the 
defendants  from  selling  dried  soup  pre- 
parations not  of  the  plaintiffs'  manu- 
facture in  packets,  boxes,  tins,  or  canisters 
only  colourably  differing  from  those  used 
by  the  plaintiffs  in  their  sale  of  Edwards' 
desiccated  soups,  and  from  passing  off  any 
.dried-soup  preparation  not  of  the  plain- 
tiffs' manufacture  as  and  for  the  plaintiffs' 
goods.  At  the  trial  of  the  action 
Kekewich,  J.,  held  that  the  plaintiffs' 
case  failed,  and  gave  judgment  for  the 
defendants,  but  without  costs,  giving  as 
his  reason  for  so  exercising  his  discretion 
that  there  were  on  the  defendants'  packets 
references  to  medals  and  awards  gained 
by  them  which  were  made  in  such  a  way 
as  to  lead  to  the  inference  that  the  awards 
had  been  made  in  respect  of  the  de- 
fendants' desiccated  soups,  which  was  not 
the  fjELct.  In  reference  to  this  Keke- 
wich, J.,  in  delivering  judgment,  said  : 
"  Now  I  come  to  the  question  of  costs, 
and  upon  that  I  think  I  am  bound  to 
make  some  strong  observations.  On  this 
packet  of  Gillard's  Desiccated  Soup  I  6nd 
printed  'Highest  Award  at  the  Cool- 
gardie  Exhibition  Western  Australia 
1902,'  and  again  'Highest  Award'  at 
another  exhibition  and  '  10  Gk)ld  Medals 
awarded '  besides.  Now  these  defendants 
only  started  this  business  last  September, 
and  the  Coolgardie  Exhibition  was  long 
before  that.  They  never  had  those 
awards,  and  it  is  untrue.  The  answer 
made  here  is:  It  is  customary  to  put 
upon  any  goods  sold  by  a  firm  notice  of 
the  awards  which  they  have  received  in 
the  shape  of  prizes  in  respect  of  other 
goods  9  Custom,  of  course,  in  the  legal 
sense  there  cannot  be.  I  suppose  it  is 
meant  it  is  usual  to  do  that ;  and  I  am 
extremely  sorry  to  hear  that  it  is  usual 
to  be  dishonest,  for  it  is  dishonest.  There 
can  be  no  possible  object  in  putting  this 
statement  upon  goods  of  this  kind  except 
to  induce  the  purchaser  to  believe  that 
these  awards  have  been  granted  for  these 


particular  goods,  and  therefore  to  enhance 
the  value  in  the  purchaser's  eyes,  and 
intended  to  be  used,  of  course,  as  an 
advertisement.  This  seems  to  me  dis- 
tinct dishonesty  which  the  Court  ought 
to  reprobate.  Therefore,  in  giving  judg- 
ment for  the  defendants,  I  shall  give  it 
without  costs." 

As  regards  the  plaintiffs'  appeal,  which 
does  not  call  for  a  report,  their  Lordships 
dismissed  the  appeal,  holding  that  the 
get-up  of  the  defendants'  goods  was  not 
calculated  to  deceive,  and  that  no  actual 
deception  had  been  proved.  As  regards 
the  defendants'  appeal, 

Lewis  Edmunda,  E.G.,  and  W.  E,  Ver- 
non^  for  the  appellants. — Kekewich,  J., 
has  expressly  stated  the  ground  upon 
which,  in  the  exercise  of  his  discretion, 
he  has  thought  fit  to  deprive  the  defen- 
dants of  their  costs ;  and  if  that  ground 
is  not  tenable,  then,  notwithstanding  sec- 
tion 49  of  the  Judicature  Act,  1873,  an 
appeal  lies  without  leave — CivU  Service 
Co-operative  Society  v.  General  Steam 
Navigation  Co,  [i903V  &nd  Judicature  Act, 
1890,  s.  5 ;  Order  LXV.  rule  1 ;  Annual 
Practice^  p.  467.  Even  if  Kekewich,  J.'s 
view  of  the  facts  were  correct,  this  would 
afford  no  ground  for  such  an  exercise  of 
his  discretion,  since  the  conduct  of  the 
defendants  towards  the  public  at  large 
had  nothing  to  do  with  the  plaintiffs'  case 
which  failed;  but,  as  a  matter  of  &ct, 
Kekewich's,  J.  view  was  erroneous,  and 
there  was  no  dishonesty  towards  the  pub- 
lic in  the  way  in  which  the  defendants 
referred  to  their  medals  and  awards. 

StewaH'Smiih^  K.C.,  and  WaggeU 
{Moulton^  K,C,<,  with  them),  for  the  re- 
spondents.— Kekewich,  J.,  took  a  right 
view  of  the  facts,  and  exercised  his  dis- 
cretion on  sufficient  grounds.  There  is 
ample  authority  to  shew  that  the  Court 
has  a  right  to  deprive  a  successful  party 
of  costs  on  the  ground  of  his  conduct  in 
connection  with  the  subject-matter  of  the 
action — Sebastian  on  Trade  Marks  (4th 
ed.  1889),  p.  220 ;  Bradley's  Trade  Mark, 
In  re  [1892],^  Warsop  v.  Warsop  [l904],» 
Faine  ds  Co.  v.  DanieU  ds  S<mi  Breweries  ; 

(1)  72  L.  J.  E.B.  933 ;  [1903]  2  KJQ.  7ffS. 

(2)  19  Bep.  Pat.  Gas.  205,  209). 

(3)  21  Bep.  Pat.  Gas.  481. 
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Paine  is  Go's  Trade  Mark$^  In  re  [l893],* 
Newman  v.  FinU>  [1887],*  and  Thametoe 

V.  EM  [1894].« 

Yaughan  W1LLIAH89  L.J.,  after  deal- 
ing with  the  facts  of  the  case,  continued : 
Now,  I  want  to  say  that,  in  my  judgment, 
no  attention  whatever  ought  to  be  paid 
to  a  matter  which  was  urged  against  the 
defendants  with  reference  to  a  statement 
which  appears  upon  their  wrappers  as  to 
medals  and  as  to  highest  awards.  There 
is  no  doubt  that  it  was  inaccurate  to  say 
— as  construed  strictly  the  wrapper  does 
say — that  the  defendants  had  any  medals 
or  highest  awards  in  respect  of  the  desic- 
cated soup  which  was  enclosed  in  the 
wrapper;  but  with  every  desire  not  to 
say  anything  which  may  encourage  any 
sort  of  dishonesty  in  commerce,  I  do  not 
•  think  that  an  inaccuracy  of  that  sort  can 
or  ought  in  the  slightest  degree  to  affect 
our  judgment  in  this  case. 
-  Having  said  that,  I  think  it  is  a  con- 
venient opportunity  to  consider  the  way 
in  which  Mr.  Justice  Kekewich  dealt 
with  the  defendants'  costs  in  consequence 
of  these  statements  which  appeared  on 
the  defendants'  wrappers  in  respect  of  the 
medals  and  the  highest  awards.  What 
Mr.  Justice  Kekewich  says  at  the  end  of 
his  judgment  is  this  :  [His  Lordship  read 
the  passage  above  set  out,  and  continued :] 
I  wish  to  say  for  myself  that  I  do  not 
think  the  &cts  with  regard  to  these 
awards  and  medals  are  such  that  one 
ought  on  those  facts  to  impute  to  respect- 
able people  of  good  commercial  standing 
that  they  were  dishonest  in  the  sense  of 
meaning  anything  to  be  understood  which 
was  untrue ;  but  I  wish  to  say,  beyond 
that,  that,  even  if  it  had  been  untrue,  in 
my  judgment  it  would  not  have  been 
right  to  deprive  the  successful  defendants 
of  their  costs  by  reason  of  this  wrong 
done  to  the  public  unless  the  wrong  done 
to  the  public  was  something  which  was 
connected  with  the  wrong  which  was  done 
to  the  plaintiffs  as  private  individuals. 
In  my  judgment,  where  a  plaintiff  comes 

(4)  62  L.  J.  Ch.  732  ;  [1893]  2  Ch.  567. 

(5)  4  Bep.  Pat.  Cas.  508. 

(6)  63  L.  J.  Ch.  331,  334;  [1894]  1  Ch.  569, 
578. 


for  relief,  if  in  the  course  of  estab- 
lishing the  title  on  which  he  relies  he 
has  been  guilty  of  fraud  upon  the  public, 
it  is  right  to  say  to  the  plaintiff,  "  You 
cannot  come  to  the  Court  to  get  relief 
because  of  your  own  conduct  in  establish- 
ing your  own  title,  which  'has  involved  a 
fraud  upon  the  public.''  But,  in  my  judg- 
ment, with  regard  to  a  defendant  the 
Courts  have  no  right  to  deprive  him  of 
his  costs  because  he  has  done  some  act 
which  is  a  wrong  to  the  public  merely,  as 
distinguished  £rom  some  act  which  is 
wrong  in  the  course  of  that  transaction 
which  is  complained  of  by  the  plaintiff; 
and  I  do  not  think  that  in  the  present 
case  there  were  any  materials  upon 
which  a  judicial  discretion  could  be  exer- 
cised so  as  to  deprive  the  defendants 
of  their  costs.  In  my  opinion,  therefore, 
the  cross-appeal  must  be  allowed. 

RoMER,  L.  J.,  after  deciding  that  in  his 
judgment  the  plaintiffs'  case  failed  and 
that  the  action  ought  to  have  been  dis- 
missed with  costs,  continued :  But  Mr. 
Justice  Kekewich  has  thought  fit  to 
deprive  the  defendants  of  the  costs  to 
which,  in  my  opinion,  they  were  justly 
entitled.  What  is  his  ground  ?  It  might 
have  been  a  ground  which  brought  it 
within  his  power  as  a  Judge  to  say  that 
he  had  exercised  his  discretion  in  the 
matter,  even  though  this  Court  would  not 
have  exercised  ^e  discretion  in  the  same 
way.  If  that  had  been  the  case,  I  agree 
that  a  cross-appeal  on  the  part  of  the 
defendants  as  to  costs  would  not  lie ;  but 
that  is  not  so  in  this  case.  Mr.  Justice 
Kekewich  has  stated,  and  stated  clearly, 
the  ground,  and  the  sole  ground,  on  which 
he  is  prepared  to  deprive  the  defendants 
of  their  costs.  What  is  that  ground? 
The  ground  is  that  the  defendants  stated 
on  their  packets  and  on  their  tins  that 
they  and  their  predecessors  had  obtained 
ten  gold  medals  and  certain  awards,  and 
he  came  to  the  conclusion  that  that  was  a 
false  representation  on  their  part — dis- 
honest, as  he  puts  it,  and,  as  I  understand 
him,  dishonest  towards  the  public,  because 
it  appears  that  the  medals  and  awards 
were  not  given  in  respect  of  desiccated 
soup,  but  in  respect  of  other  food  materials 
which  the  defendants'  firm  had  previously 
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sold,  and  in  respect  of  which  they  had 
obtained  the  medals  and  awards  which  I 
have  referred  to.  I  first  wish  to  point 
out  that,  even  if  that  view  were  correct 
in  fact,  and  if  the  defendants  had  been 
guilty  of  misrepresentation  on  this  colla- 
teral matter  towards  the  public,  still 
that  has  nothing  to  do  with  the  plaintiflfs' 
case  in  the  present  action.  The  plaintiffs' 
case  entirely  failed.  The  plaintiffs'  case 
was  that  the  goods  of  the  defendants  were 
made  up  so  as  to  represent  the  goods  of 
the  plaintiffs.  Mr.  Justice  Kekewich  has 
held,  and  rightly  held,  that  is  not  so. 
Then,  is  a  representation  appearing  on 
the  defendants'  goods — something  which 
might  be  taken  to  be  wrong  towards 
the  public  at  large,  but  which  in  no  way 
concerns  the  plaintiffs  or  the  rights  in 
respect  of  which  they  are  suing — is  that 
a  ground  on  which  a  tfudge  in  the  exercise 
of  his  discretion — it  being  in  no  way  a 
matter  affecting  the  subject-matter  of  the 
action  or  the  plaintifis'  rights — can  deprive 
the  defendants  of  their  costs?  In  my 
opinion  it  is  not.  It  is  not  a  matter  in 
respect  of  which  in  the  exercise  of  his 
judicial  discretion  he  could  deprive  the 
defendants  of  their  costs.  [Bos  Lordship 
then  dealt  with  the  facts,  and  came  to 
the  conclusion  that  there  was  no  dis- 
honesty in  the  way  in  which  their  awards 
and  medals  were  referred  to  by  the  de- 
fendants, and  expressed  his  opinion  that 
on  both  grounds  the  cross-appeal  ought 
to  be  allowed  with  costs.] 

Stibling,  L.  J. — ^I  also  agree  with  the 
conclusion  which  has  been  arrived  at  with 
regard  to  the  defendants'  costs.  I  think 
that  the  learned  Judge  has  expressly  de- 
prived the  defendants  of  costs  on  a  ground 
which  is  not  open  to  him,  and  that  the 
case  is  brought  within  the  decision  of  this 
Oourt  in  the  case  of  CivU  Service  Co- 
operoOive  Society  v.  General  Steam  Naviga- 
tion  Oo.f^  which  was  referred  to  on  behalf 
of  the  defendants.  No  doubt  the  case  is 
very  near  the  line.  It  seems  to  me  that 
if  the  learned  Judge  had  exercised  his 
discretion  on  this  ground  along  with  other 
-iacta  of  the  case  it  would  have  been  a 
case  in  which  his  discretion  could  not 
have  been  disturbed,  but  it  appears  to 
me  that  he  has  singled  out  this  fact, 


App. 

which  was  not  open  to  him,  to  deprive 
the  defendants  of  their  costs. 

I  further  say  I  entirely  agree  with 
what  has  been  said  by  Lord  Justice  Bomer 
on  the  question  of  whether  the  statement 
was  dishonest.  I  think,  in  coming  to  a 
conclusion  with  regard  to  that,  one  is 
bound  to  remember  the  statement  which 
is  found  on  the  exterior  of  the  boxes  in 
which  these  packets  are  placed,  which  is 
perfectly  accurate,  and  does  not  convey 
the  slightest  idea  of  the  appropriation  of 
the  medals  and  theawards  to  the  desiccated 
soups  which  are  contained  in  the  packets. 
For  these  reasons,  therefore,  I  agree  that 
the  appeal  should  be  dismiissed  and  the 
cross-appeal  allowed. 

Appeal  diamieeed  and  croeaappeal 
allowed. 

Solicitors — ^Neisb,  Howell  k,  Haldane,  for  plain* 
tifiEs ;  H.  W.  Christmas,  for  defendants. 

[Reported  by  A,  Cordery^  Esq.t 
Barriiter-at'Law. 


[IN  THE   COURT   OP  APPEAL.] 

Stikltng,L.J.  I  Bath   Elec- 

1905.  I    ™^     ^' 

March  27,  28.  J    ^^^^'  "''• 

GoTnpcmy — Shares —  TSranrfer —  Certifi- 
cation —  Estoppel — Share  Certificates  — 
Eetum  to  Transferor — Stbbsequent  Frau- 
dulent Transfer — LitMlity  of  Company 
to  Svbsequent  Transferee — Negligence  of 
Company — Proximate  Cause  of  Loss, 

On  April  19, 1904,  B.  became  the  regis- 
tered oumer  of  shares  in  the  defendant 
company y  and  certificates  of  his  oumership 
were  made  out,  but  were  not  sent  to  him. 
On  the  same  day  a  trcmsfer  hy  B.  to  R. 
and  M.  of  1,500  shares  was  presented  to 
the  secretary  of  the  company,  and  the 
secretary  indorsed  upon  it  a  certification 
certifying  that  the  certificates  had  been 
forwarded  to  the  companf/s  office,  and  the 
transfer  so  certified  was  returned  to  H. 
and  M.,  and  they  then  executed  it,  and 
had  since  become  the  registered  oumers  of 
the  ihares. 
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On  April  22  the  secretary/,  having  ocoa- 
sion  to  send  B,  certificaUs  Jor  other  eka/rea 
in  the  comptmy^  hy  mistake  endoeed  the 
eerHficateefar  the  1,500  shares  which  had 
been  trans/erred  to  H.  and  M.    Subse- 
quently the  plaintiffs  made  advances  to  B, 
en  a  deposit  of  the  certificates  for  the  1,500 
shares,  tpiih  trajis/ers  of  the  shares.    The 
loans  not  being  repaid,  the  plaintiffs  sent 
in  the  transfers  to  the  company  for  regis- 
tration.   Finding  that  they  were  unable  to 
obtain  registration,  they  brought  the  action 
far  registrcUion  of  the  transfers-and  delivery 
of  the  certificates,  and  damages.     They 
based  their  claim  on  estoppel  arising  from 
the  nsgligence  of  the  secretary  in  returning 
the  certificates  to  B.  after  the  certification : 
— Held,  that,  admitting  that  there  was 
negligence  for  whieh  the  company  might 
have  been  liable  to  those  who  were  entitled 
to  rely  on  the  certification,  the  plaintiffs 
were  not  persons  who  could  rely  on  it,  and 
they  had  failed  to  shew  that  there  was  any 
duty  on  the  part  of  the  company  to  retain 
the  certificates,  either  to  them  personally  or 
to   the  public,  or  to  any  section  of  the 
public,  or  to  persons  desirous  of  becoming 
numbers  of  tihc  company  ;  under  section  31 
of  the  Companies  Act,  1862,  a  certificate 
'UKU  only  prima  fade  evidence  of  title  to 
ehareSj  and  iheplaiTUiffs  were  not  entitled 
to  assume  as  against  the  company,  without 
enquiry f  that  there  had  been  no  dealing 
vrUh  the  shares  since  the  iesue  of  the  certifi- 
eates  to  B.,  from  the  mere  fact  of  finding 
them  in  his  possession;  further,  the  negli- 
gence was  not  the  real  or  proximate  cause 
of  the  plaintiffs'  loss,  but  the  improper  use 
of  the  certificates  made  by  B,  after  they 
were  returned  to  him  ;  and  mere  negligence 
would  not  raise  estoppel.  The  circumstances, 
therefore,  were  not  sufficient  to  raise  a  case 
ifestoppd  against  the  comptmy. 

Statements  of  the  law  in  Swim  v. 
North  British  Australasian  Co.  (32  L.  J. 
Ex.  273,  277,  280;  2  H.  &  0.  175,  182, 
192)  and  Bidiop  v,  Balkis  Consolidated 
Ck).  (59  L.  J.  Q.B.  565,  571 ;  25  Q.B.  D. 
512,  519)  adopted  and  applied. 

The  secretary  of  the  company,  on  receipt 
from  the  plaintiffs  of  the  transfers  to  them^ 
gave  an  acknowledgment  of  the  receipt  of 
them  for  registration  in  favour  of  the 
transferees  *'  subject  to  the  approval  of  the 
dvredcrsi'  toith  a  note  appended  that  the 
Vol.  74.— Chakc. 


receipt  must  be  returned  to  the  company^ s 
office  in  exchange  for  the  relative  share 
certificates,  whi(^  would  be  ready  on  a  day 
Thamed : — ^Held,  tliat  the  receipts  were  not  a 
recognition  on  behalf  of  the  company  of 
the  plaintiffs*  title,  and  did  not  bind  the 
company  to  issue  certificates  on  the  day 
named. 

Appeal  from  decision  of  Farwell,  J. 
In  April,  1904,  Peter  Bennett  was  the 
registered  holder  of  (amongst  other  shares) 
1,500  preferred  ordinary  shares  of    12. 
each  fully  paid  in  the  defendant  company, 
and  he  had  certificates  for  500  and  for 
1,000  shares,  dated  respectively  April  19, 
1904.     Bennett  executed  a  transfer  of 
the  1,500  shares  to  Messrs.  Houselander 
k  Maidders  for  value.     The  transfer  was, 
before  execution  by  the  transferees,  taken 
to  the  company's  office,  and  the  secretary, 
on  April  19,  indorsed  thereon  a  certifi- 
cation certifying  that  the  certificates  had 
been  forwarded  to  the  company's  office, 
and  the  transfer  so  certified  was  returned 
to  Houselander  k  Madders.    The  certifi- 
cation was  in    the    usual   form,  partly 
written  and  partly  printed,  but  the  certifi- 
cates were,  as  a  &ct,  at  the  company's 
office,  as  Bennett  had  only  just  bought 
these  shares,  with  others,  and  the  certifi- 
cates had  not  been  actually  sent  out  to 
him.    The  transfer  was  afterwards  exe- 
cuted by  Houselander  k  Madders,  and 
had  since  been  registered  by  the  company, 
and  they,  or  persons  deriving  title  under 
them,  were  the  registered  holders  of  the 
shares.    On  April  22,   1904,  after  the 
certification  and  return  of  the  transfer, 
the  secretary  of   the  company,  having 
occasion  to  forward  to  Bennett  certificates 
for  other  shares  in  the  company,  by  mis- 
take and  in  forgetfulness  of  the  transfer 
to  Houselander  k  Madders,  enclosed  in 
the  letter  to  Bennett  the  certificates  in 
his  name  for  the  1,500  shares  which  he 
had  transferred.    The  mistake  was  dis- 
covered before  the  end  of   April,  and 
application  was  made  to  Bennett  to  return 
the  certificates,  which  he  promised,  but 
never,  in  &ct,  did.    On  April  28,  1904, 
Bennett    borrowed    from    the    plaintiff 
T.  W.  Longman  200/.  on  a  deposit  of  the 
certificate  for  500  of  these  shares,  and 
he  executed  a  transfer  of  them  into  the 
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name  of  the  plaintiff  W.  Longman.  On 
May  3  he  borrowed  farther  sums  on  a 
deposit  of  the  certificate  for  the  remain- 
ing 1,000  shares,  and  he  executed  a 
transfer  of  the  shares  into  the  name  of 
T.  W.  Longman.  The  loans  were  not 
repaid  on  the  due  date,  and  the  transfers 
were  sent  to  the  company's  office  with 
the  certificates  for  registration,  and  the 
fee  of  28.  Qd.  for  registration  was  paid 
in  each  case.  On  May  11  the  secretary 
of  the  company  gave  an  acknowledg- 
ment of  the  receipt  of  the  transfer  of 
1,000  shares,  and  on  May  12  an  acknow- 
ledgment of  the  receipt  of  the  transfer  of 
500  shares,  the  transferor  being  stated  to 
be  P.  Bennett.  In  each  case  it  was  stated 
to  be  for  registration  in  favour  of  the 
transferee  "  subject  to  the  approval  of  the 
directors,"  which  was  in  accordance  with 
the  company's  articles,  and  at  the  foot 
there  was  this  note :  *'  This  receipt  must 
be  returned  to  the  company's  office  as  above 
in  exchange  for  the  relative  share  certifi- 
cate which  will  be  ready  on  8th  prox." 

The  plaintiffs  alleged  (paragraph  12  of 
their  claim)  that  after  the  lodging  of  the 
certificate  for  the  1,000  shares  they  con- 
tracted to  sell  250  of  these  shares,  but  the 
transfers  of  them  to  the  purchasers  could 
not  be  carried  out  owing  to  the  default  of 
the  company  to  transfer  the  shares,  and 
they  had  in  consequence  been  compelled  to 
purchase  other  shares  for  delivery  to  their 
purchasers  in  lieu  thereof,  and  had  there- 
by sustained  damage  to  the  amount  of 
271.  28.  8(2.,  which  they  claimed  ought 
to  be  made  good  to  them  by  the  company. 
They  brought  this  action  against  the 
company  daiming  registration  of  the 
transfers  for  1,500  shares  and  delivery  of 
certificates  for  the  shares,  and  damages  for 
the  defiiult  of  the  company  in  registering 
the  transfers  and  deHveriug  the  certifi- 
cates ;  and  if  from  any  cause  the  company 
should  be  unable  to  register  the  transfers 
and  deliver  the  certificates,  then  further 
damages  to  the  amount  of  the  value  of  the 
shares. 

Farwell,  J.,  held  that  the  action 
fiBdled,  and  must  be  dismissed.  The  plain- 
tiffs appealed. 

BramwM  Datfis,  K.C.y  and  Ashton 
Cro88f  for  the  appellants. — The  company 


having  certificated  the  transfers  to  House- 
lander  &  Madders  had  no  right  to  put 
the  certificates  for  the  shares  in  the  hands 
of  Bennett,  and  they  are  liable  in  damages 
to  the  plaintiffs.  Their  act  amounted  to  a 
representation  that  Bennett  was  entitled 
to  deal  with  the  shares,  and  the  company 
are  responsible  to  any  person  misled  by 
that  representation  and  not  merely  to 
Houselander  &  Madders  or  persons 
claiming  under  them.  It  is  a  case  of 
estoppel  by  negligence  within  the  fourth 
proposition  laid  down  in  Carr  v.  London 
and  North-Western  Railway  [  1875],^  which 
was  applied  in  Coventry,  Sheppard  <fc 
Co.  V.  Great  Eaetem  Railtoay  \\%%z'\  *  and 
Seton,  Laing  <k  Co.  v.  Lafone  [1887] ' 
under  circumstances  very  similar  to  those 
of  the  present  case.  The  company  owed 
a  duty  to  the  world  at  large  to  retain  the 
certificates,  and  their  neglect  to  do  so  is 
the  real  or  proximate  cause  of  the  plain- 
tiffs' loss. 

The  plaintiffs  have  an  alternative  and 
distinct  cause  of  action  in  respect  of  the 
parcels  of  shares  sold  in  May  and  June, 
which  they  were  compelled  to  buy  in  at  a 
loss  of  211.  These  were  sold  after  the 
express  representation  of  the  secretary 
that  the  plaintiffs'  certificate  would  be 
ready  on  June  8.  The  plaintiffs  were 
thus  induced  to  think  tlmt  everything 
was  right,  and  there  is  no  possible  defence 
to  this  part  of  the  claim — Dixon  v. 
Kennatoay  dh  Co.  [l900].* 

The  effect  of  certification  is  shewn  by 
Biehop  V.  Balkis  Consolidated  Co.  [l890]  * 
and  George  Whitechurchy  Lim.  v.  Cavanagh 
[l90l].« 

Upjohn,  K.C.,  and  Sarganty  for  the 
respondents. — Under  the  articles  of  asso- 
ciation of  this  company  a  shareholder  is 
entitled  to  a  certificate,  which  is  to  remain 
his  until  a  transfer  is  duly  executed  by 
the  transferee  as  well  as  the  transferor, 
subject  to  this,  that  when  he  wants  to  get 
a  transfer  from  himself  registered  he 
must  deliver  the  certificate  with  the 
transfer.     When  the  transfer  to  House- 

(1)  44  L.  J.  C.P.  109,  114  ;  L.  R.  10  O.P.  807, 
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(2)  62  L.  J.  Q.B.  694 ;  11  Q.B.  D.  776. 

(3)  66  L.  J.  Q.B.  415  ;  19  Q.B.  D.  68. 

(4)  69  L.  J.  Oh.  601 ;  [1900]  1  Ch.  833. 
(6)  59  L.  J.  Q.B.  665 ;  26  Q.B.  D.  512. 
(6)  71  L.  J.  K.B.  400;  [1902]  A.C.  117. 
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lander  &  Madders  was  oertificated  it 
had  not  been  executed  by  them.  What* 
ever  liability  the  company  incurred  in 
parting  with  the  certificates  to  Bennett,  it 
was  one  incurred  towards  Houselander 
^  Madders  and  persons  claiming  under 
them  alone  and  not  to  the  world  at  large 
or  to  the  plaintiffs. 

Under  section  31  of  the  Companies  Act, 
1862,  a  share  certificate  is  only  prima 
facie  evidence  of  title.  The  duty  of 
companies  as  regards  certificates  may  be 
seen  from  what  was  said  by  Fry,  L.J., 
in  Norikem  CaurUiea  of  Englarid  Fire 
Ingaromce  Co.  v.  Whipp  [l884]  ^  as  regards 
the  alleged  duty  of  keeping  title-deeds  in 
security. 

To  make  a  person  liable  on  estoppel  by 
negligence  the  negligence  must  be  in  or 
immediately  connected  with  the  trans- 
action itself.  It  must  be  the  proximate 
cause  of  the  loss — Bcmk  of  Irdand  v. 
Trustees  of  Evans*  Charities  [l865],® 
Merchants  of  the  Staple  of  England  v. 
Bank  of  England  [l887],^  Stoan  v.  North 
British  Australasian  Co.  [l863],^°  Young 
V.  Grote  [i827],^*  and  Carr  v.  London  and 
North-Western  Railway.^  Lord  Esher 
says  in  Seton,  Laing  <k  Go.  v.  Lafone? 
when  discussing  the  language  used  in 
Carr  v.  London  and  Nor^-Westem  Rail- 
Moay^^  that  he  should  prefer  the  expression 
^'real"  rather  than  '' proximate"  cause. 
A  representation  to  be  actionable  must 
be  made  under  such  circumstances  as  to 
induce  a  person  to  believe  that  he  can  act 
as  he  in  fact  does  act,  thereby  altering 
his  previous  position — Pickard  v.  Sears 
[1837],1« 

The  transaction  here  was  between 
Bennett  and  the  Longmans.  There  was 
no  representation  made  by  the  company 
in  that  transaction,  and  no  negligence 
on  their  part.  The  proximate  and  real 
cause  of  the  money  being  advanced  to 
Bennett  was  his  improper  use  of  the 
certificates,  not  the  fact  that  the  certi- 
ficates had  been  returned  to  him. 

The  wharfinger  cases  have  really  no 

(7)  63  L.  J.  Ch.  629,  634 ;  26  Ch.  D.  482, 493. 

(8)  6  H.L.  0.  389,  409,  410. 

(9)  67  L.  J.  Q.B.  418 ;  21  Q.B.  D.  160. 

(10)  31  L.  J.  Ex.  426  ;  32  L.  J.  Ex.  273,  277; 
7  H.  &  N.  603 ;  2  H.  &  C.  175, 182. 

(11)  5  L.  J.  (O.S.)  O.P.  165 ;  4  BiDg.  253. 

(12)  6  Ad.  &  £.  469,  474. 


bearing  on  this  case.  In  all  those  cases 
there  had  been  some  statement  or  repre- 
sentation by  the  person  held  liable  material 
totheparticulartransaction  which  brought 
the  piurties  together — something  put  for- 
ward by  the  defendant  to  the  pMntifi"  as 
the  basis  of  his  action  in  the  same  trans- 
action —  Woodhy  V.  Coventry  [i863],^' 
Knights  y.  Wiffen  \lS7oy^  and  Coven^, 
Sheppard  dt  Co.  v.  Greoit  Eastern  Railway,^ 

The  question  is  not  so  much  whether 
there  was  negligence  as  whether  there  was 
that  particular  kind  of  negligence  which 
will  give  the  plaintiff  a  right  of  action, 
whether  there  was  a  breach  of  duty 
towards  him — Scholfield  v.  Londesborough 
(Earl)  [1896].^*  In  this  case  the  com- 
pany committed  no  breach  of  duty  to  the 
plaintiffs.  Further,  the  plaintiffs  have 
not  sufficiently  connected  their  loss  with 
the  sending  of  the  certificate  to  Bennett 
to  make  the  company  liable. 

Reliance  was  placed  on  the  postscript  to 
the  receipts  of  May  11  and  12,  but  there 
is  nothing  to  shew  that  the  plaintiffs  did 
in  fact  rely  upon  that,  and  the  secretary 
had  no  authority  to  write  that.  The 
plaintiffs  had  notice  of  the  company's 
articles,  under  which  registration  of 
shares  was  subject  to  the  approval  of  the 
directors.  A  company,  in  permitting  its 
secretary  to  certify  transfers  of  shsu^es, 
only  authorises  him  to  give  receipts  for 
the  certificates  received — George  White- 
churchy  Lim.  V.  Cavanagh.^  The  secre- 
tary cannot  bind  the  directors  so  as  to 
deprive  them  of  their  discretion  under 
the  articles. 

The  certification  on  the  original  transfer 
had  nothing  to  do  with  the  plaintiffs. 
They  had  never  heard  of  it  before  the 
action. 

BramuoeU  Davis^  K.C.^  in  reply. — 
There  are  three  questions  :  First,  had  * 
the  company  a  duty  to  the  plaintiffs? 
Secondly,  was  there  negligence  ?  Thirdly, 
was  that  negligence  the  proximate 
cause  of  the  loss?  All  three  must  be 
answered  in  favour  of  the  plaintiff. 
There  is  no  evidence  that  Bennett  was 
guilty  of  fraud ;  he  might  have  made  a 
mistake,  and  thought  that  he  was  entitled 


(18)  32  L.  J.  Ex.  186 ;  2  H.  k.  G.  164. 

(14)  40  L.  J.  Q.B.  51 ;  L.  B.  5  Q.B.  660. 

(15)  65  L.  J.  Q.B.  593;  [1896]  A.C.  514. 
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to  do  what  he  did.  The  caaes  turn  mainly 
upon  the  particular  facts  there,  but  Coven- 
try, Shep^iard  ds  Co,  v.  Great  Eastern  Rail- 
way ^  is  the  nearest  case  to  this. 

The  company  had  a  duty  as  to  the 
issue  of  the  certificates — Balkia  ConsoH- 
dated  Co.  v.  Tamkinson  [1893].*^  They 
did  not  exercise  ordinary  care  as  to  the 
issue  of  the  certificates,  and  they  are  guilty 
of  negligence.  They  put  it  in  Bennett's 
power  to  represent  himself  as  the  owner 
of  the  shares,  and  that  is  the  proximate 
cause  of  the  plaintiffs'  loss. 

Yauohan  Williams,  L.J.,  referred  to 
the  nature  of  the  claim  in  the  action, 
and  with  regard  to  the  matter  referred 
to  in  paragraph  12  of  the  statement  of 
claim  said  that  in  his  opinion  the  case 
sought  to  be  made  upon  it  on  the  appeal 
had  neither  been  alleged  nor  pi-oved. 
He  continued :  With  regard  to  the  two 
receipts  of  May  11  and  May  12,  if 
the  plaintiffs  did  rely  upon  the  receipts 
as  a  recognition  of  their  title  and  as  a 
promise  binding  on  the  company  that  the 
share  certificate  would  be  given  to  them, 
they  were,  in  my  judgment,  having 
regard  to  the  terms  of  these  documents, 
relying  upon  that  upon  which  they  had 
no  right  at  all  to  rely.  When  one  con- 
siders the  course  of  business,  it  would  be 
very  wrong  indeed  to  assume  that  a 
secretary,  in  giving  a  receipt  of  this  sort, 
either  intends  to  recognise  in  the  way 
suggested  the  title  of  the  person  lodging 
the  transfer,  or  to  bind  the  company  to 
issue  at  the  date  named  a  share  certi- 
ficate. It  is  plain  that  the  opportunities 
for  making  such  examination  as  would 
justify  the  giving  of  such  a  receipt  cannot 
occur  upon  presentation  of  the  transfers 
^  and  the  application  for  receipt ;  and  even 
if  the  secretary  in  this  case  did  himself 
intend  to  give  a  receipt  which  would  so 
bind  the  company,  in  my  judgment  he 
had  no  authority  to  do  anything  of  the 
sort. 

I  will  now  try  to  dispose  of  the  rest  of 
the  case.  The  case  is  really  based  upon 
estoppel ;  and  the  alleged  estoppel  is  said 
to  arise  firom  what  happens  in  the  course 
of  what  is  called  on  the  Stock  Exchange 

(16)  63  L.  J.  Q.B.  184 ;  [1893]  A.C.  896. 


"certification."  It  is  said  that  in  th» 
course  of  this  certification  there  arose  a 
duty  from  the  defendant  company  towards- 
the  plaintiffs,  and  that  the  defendant 
company  by  their  neglect  of  that  duty, 
and  by  their  conduct  in  carrying  out- 
the  duty,  caused  the  plaintiffs  to  alter 
their  position  by  believing  in  a  state  of 
facts  which  has  turned  out  not  to  be 
true,  and  that  under  those  circumstances 
the  defendant  company  ought  to  b& 
estopped  from  denying  that  state  of  dr- 
cumstances  which  the  plaintiffs  were  led 
to  believe. 

With  regard  to  certifications,  I  cannot 
state  more  concisely  what  the  practice  is- 
than  by  taking  the  statement  in  Lord 
Lindley's  judgment  which  appears  in  the 
case  of  Bishop  v.  BaUns  Coneolidaied  Co,^ 
He  says  *^  :  '^  The  practice  of  giving 
*  certifications '  has  arisen  from  the  diffi- 
culty felt  by  members  of  the  Stock  Ex- 
change in  settling  their  accounts  a» 
buyers  and  sellers  of  shares  where  the- 
seller's  certificate  of  title  does  not  accom- 
pany his  transfer.  If  the  seUer's  certifi- 
cate includes  more  shares  than  he  sells, 
he  does  not  deliver  it  to  the  buyer  witb 
the  transfer,  bat  the  seller  produces  hi& 
certificate  and  the  transfer  to  an  officer 
of  the  company,  and  he  '  certificates '  the 
transfer;  and  buyers  and  their  brokers 
act  on  the  faith  of  this  *  certification '  just 
as  they  would  if  the  certificate  produced 
to  the  company  had  been  produced  to- 
and  lodged  with  themselves.  No  fee  is- 
paid  for  a  'certification.'  In  every  ca8» 
the  '  certification '  must  be  read  in  con- 
nection with  the  transfer  on  which  it  is 
put.  The  object  of  the  '  certification '  is 
to  enable  the  transferor  to  satisfy  his 
transferee  that  he,  the  transferor,  can 
make  a  good  title  to  the  shares  mentioned 
in  the  transfer.  This  he  can  only  do  if 
he  is  himself  the  registered  owner  of  the 
shares  mentioned  in  the  transfer,  or  if 
he  has  a  transfer  from  the  registered 
owner  to  himself,  or  to  some  one  througlk 
whom  he  claims  by  a  transfer  or  series 
of  transfers.  The  *  certification/  there- 
fore, to  be  of  any  use  at  all,  must  amount 
to  a  representation  that  the  transferor 
has  produced  to  the  person  certifying^ 
such  documents  as  on  the  fistce  of  them' 

(17)  59  L.  J.  Q.B.  671 ;  25  Q.B.  D.  619. 
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skew  tL  prima  facie  title  in  the  transferor 
•to  transfer  the  shares  mentioned  in  the 
-transfer;  or,  in  other  words,  that  the 
transferor  has  produced  to  the  person 
^»rtifying  either  what  purports  to  be  a 
^sertificate  of  the  title  of  the  transferor  to 
the  shares  mentioned  in  the  transfer  or 
"the -equivalent  Tof  such  a  document,  in 
other  words,  what  purports  to  be  a  cer- 
tificate of  the  title  of  some  one  else  to 
those  shares,  and  one  or  more  documents 
purporting  to  transfer  those  shares  from 
4iuch  person  to  the  transferor." 

[His  Lordship  then  referred  to  the  facts 
-of  the  case,  and  continued  :]  The  plain- 
tiffs really  say  that  they  were  induced 
to  make  advances  to  Bennett  by  reason 
of  his  possession  of  the  certificates.  They 
say  that,  having  regard  to  the  practice 
-of  the  Stock  Exchange  with  regard  to 
certification,  the  certificates  having  once 
been  lodged  by  Houselander  &  J^Lidders 
and  their  transfers  having  been  certi- 
ficated, it  was  wrong  for  the  company  to 
•return  the  certificates  to  Bennett  at  all, 
and  that  it  was  only  in  consequence  of 
4hi8  wrongful  return  by  the  secretary  of 
the  company  of  the  certificates  to  Bennett 
that  Bennett  has  been  able  improperly  to 
produce  them  to  the  plaintifiTs  and  induce 
them  to  part  with  their  money.  I  have 
no  doubt,  having  regard  to  the  evidence 
and  to  some  admissions  that  were  made 
on  behalf  of  the  defendants,  that,  accord- 
ing to  the  practice  of  the  Stock  Exchange, 
and  of  companies  who  make  this  certi- 
fication for  the  purpose,  really,  of  assisting 
in  the  dealings  with  shares  on  the  Stock 
Exchange,  when  on  a  proposed  transfer 
of  shares  a  company  has  got  certificates 
4odged  with  it,  and  has  so  certified  on  the 
4uscompanying  transfer,  it  does,  in  prac- 
tice, retain  the  certificates  until  the  pro- 
^nsed  transfer  has  been  carried  out,  and 
then  does  not  return  the  certificates  which 
have  been  lodged,  but  cancels  those  certi- 
^ficates  and  issues  fresh  certificates  to  the 
transferee  for  the  number  of  shares  trans- 
ferred, and  also  to  the  transferor  for  the 
balance  of  the  shares  not  transferred,  the 
company  retaining  these  until  they  have 
proper  information  of  the  determination 
<of  the  proposed  transfer  transaction  be- 
tween the  transferor  and  the  proposed 
j^uvchaser.    That  is  my  view  of  the  evi- 


dence; and  if  I  had  only  to  deal  with 
the  question  of  the  duty  of  the  company 
towards  Houselander  &  Madders — 
which  we  have  not  got  to  deal  with 
at  present — I  should  be  disposed  to 
say  that  there  was  a  duty  upon  the 
company  towards  Houselander  &  Madders 
to  retain  the  certificates  and  to  deal  with 
them  in  the  way  which  I  have  described. 
But  at  present  we  have  no  evidence 
to  lead  us  to  suppose  that  either  by 
the  practice  of  companies  in  the  certi- 
fication of  shares,  or  in  the  common 
recognition  of  that  practice  on  the  Stock 
Exchange,  any  duty  arises  on  a  company 
in  respect  of  the  retention  of  the  certifi- 
cates and  the  dealing  with  them  after  the 
certification  of  a  transfer  to  any  one  else, 
excepting  the  transferees  presenting  the 
transfer  and  the  certificate  for  the  purpose 
of  certification,  and,  of  course,  those 
claiming  through  them.  In  the  present 
case  it  is  said  that  immediately  upon  the 
lodging  and  retention  of  these  certificates 
and  the  certification  being  completed 
there  arose  a  duty  by  the  company 
towards  persons  who  might  desire  to  be-  . 
come  shareholders  in  the  company.  I 
can  see  nothing  to  support  that  proposi- 
tion. As  a  matter  of  fact,  in  the  present 
case  all  that  is  proved  is  that  Bennett, 
being  in  possession  of  certificates  which 
were  properly  issued  to  him  by  the  com- 
pany when  he  became  a  member  of  the 
company,  improperly  used  these  certifi- 
cates, and  so  obtained  advances  from  the 
plaintiffs  upon  the  security  of  them.  The 
plaintiffs  had  not  any  knowledge  whatso- 
ever of  transfer^  having  been  presented 
for  certification  by  Houselander  & 
Madders,  or  of  the  fact  of  the  certificates 
having  been  lodged  with  the  company  or 
of  the  return  of  those  certificates  by  the 
company  to  Bennett.  All  they  knew  was  ' 
that  they  found  Bennett  in  possession  of 
certificates  which  were  genuine  certificates 
and  which  were  issued  by  the  company. 
It  is  perfectly  plain,  therefore,  that  in  no 
sense  can  the  plaintiffs  be  said  to  have 
been  parties  to  the  original  transaction  of 
the  presentation  of  the  transfer  and  the 
lodging  of  these  certificates  for  purposes 
of  certification ;  nor  can  it  be  said  that  in 
any  way  the  plaintiflls  were  parties  to 
that  certification.  ^^  ^ 
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I  do  not  think  that  the  plaintiffs  in  any 
way  contest  the  conclusions  of  fact  at  which 
I  have  arrived ;  but  they  say  that,  although 
that  may  be  so,  the  company  neglected 
their  duty  to  retain  the  certificates,  and 
their  negligence  is  the  real  or  proximate 
or  direct  cause  of  the  loss  which  the 
plaintiffs  have  sustained.  To  put  the 
conclusion  at  which  I  have  arrived 
shortly,  it  seems  to  me  that  the  answer 
to  the  plaintiffs'  case  is — first,  that,  there 
being  admittedly  no  duty  to  the  plaintiffs 
personally  whatever,  they  have  failed  to 
establish  any  duty  on  the  part  of  the 
company  in  respect  of  the  retention  of 
these  certificates  to  the  public  or  to  any 
section  of  the  public,  or,  to  define  the 
suggested  section  a  little  more  closely,  to 
persons  desirous  of  becoming  members  of 
the  company;  and  secondly,  that,  even 
assuming  that  aoy  such  duty  of  the 
company  could  be  established  towards 
persons  desirous  of  becoming  members  of 
the  company,  it  is  not  true  that  the 
returning  of  the  certificates  to  Bennett 
was  the  proximate,  direct,  or  real  cause 
(whichever  expression  may  be  used)  of 
the  loss  which  the  plaintiffs  have  sus- 
tained by  having  advanced  money  to 
Bennett  upon  the  security  of  certificates 
which,  as  between  Bennett  and  House- 
lander  <Je  Madders,  Bennett  was  not 
entitled  to  deal  with.  It  is  quite  plain 
that  the  mere  return  of  the  certificates  to 
Bennett  would  have  led  to  no  loss  to  the 
plaintiffs  whatever.  What  did  cause  the 
loss  was  the  improper  use  of  these  certi- 
ficates by  Bennett  when  they  came  into 
his  possession.  For  these  reasons  I  think 
that  the  plaintiffs'  case  fails. 

With  regard  to  these  cases  of  estoppel 
generally,  it  is  necessary  that  the  plain- 
tiffs should  prove  that  they  have  been 
misled  either  by  word  of  mouth  or  by 
conduct,  and,  if  by  conduct,  it  must  be 
by  conduct  in  some  transaction  to  which 
the  defendants  were  party.  For  the 
reasons  which  I  have  given  it  seems  to 
me  that,  as  regards  that,  the  case  fails. 
But  if  that  cannot  be  proved,  then,  to 
raise  an  Q3toppel,  it  must  be  proved  gene- 
rally that  the  defendants  have  omitted  to 
do  some  act  which  it  was  their  duty  to 
do  towards  the  plaintiffs,  or  the  public,  or 
some  section  of  the  public.  In  my  opinion 


there  is  no  proof  here  of  any  misleading, 
nor  of  any  neglect  of  duty  towards  the 
plaintiffs  or  towards  any  section  of  the 
public.  The  utmost  that  can  be  proved, 
according  to  my  view  of  the  case,  is  that 
there  has  been  negligence,  as  admittedly 
there  has  been,  in  the  custody  of  these 
certificates ;  but  the  mere  fact  of  negli- 
gence in  the  retention  of  these  documents 
is  not  sufiicient  to  raise  estoppel.  It 
cannot  be  said  since  the  decisions  in 
Bank  of  Ireland  v.  Ttnisteea  of  Evans* 
Charities^  and  Johnson  v.  CredU  Lyon- 
naia  [i877]  ^®  that  mere  negligence  will 
raise  an  estoppel  there  must  be  mote 
than  that.  There  must,  at  all  events,  be 
negligence  which  is  the  real  and  imme- 
diate cause  of  the  damage  done.  It  will 
be  remembered  that  Chief  Justice  Cock- 
bum,  in  his  judgment  in  Swan  v.  I^orih 
British  Australasian  Co,^^^  leaves  it  an 
open  question  whether  or  not  mere  negli- 
gence, irrespective  of  negligence  of  a  duty 
towards  the  plaintiffs,  might  or  might  not 
raise  some  sort  of  estoppel  when  it  is  the 
real  cause  of  the  loss  sustained  by  the 
plaintiffs.  He  says  ^* :  "  It  is  to  be  ob- 
served that,  in  the  case  in  the  House  of 
Lords  to  which  I  have  referred  " — Bank 
of  Ireland  v.  Trustees  of  Evans'  Charities  * 
— **it  was  unnecessary  to  decide  the 
larger  question,  whether  negligence  lead- 
ing to  a  forgery  by  which  another  party 
was  defrauded  estops  the  party  guilty  of 
it  from  disputing  the  genuineness  of  the 
instrument.  The  absence  of  negligence 
immediately  leading  to  the  result  was  at 
once  a  sufficient  ground  on  which  to  dis- 
pose of  the  case."  So  I  say  in  the  present 
case — there  is  absence  of  evidence  of  neg- 
ligence immediately  leading  to  the  restdt 
complained  of,  and  therefore  the  estoppel 
is  excluded. 

I  thick  I  have  now  dealt  with  all  the 
matters  to  which  I  need  refer  in  the 
present  case.  I  think  that  the  judgment 
of  Mr.  Justice  Farwell  ought  to  be 
affirmed,  because  the  plaintifi^  have  not 
been  misled  by  any  statement  or  conduct 
of  the  defendants ;  because  the  defendants 
have  not  been  shewn  to  have  been  negli- 
gent of  any  duty  which  they  owed  to  the 
plainti£b  individually,  or  as  members  of 

(18)  47  L.  J.  Q.B.  241. 

(19)  32  L.  J.  £x.  280 ;  2  H^O.  192. 
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a  section  of  the  public ;  and  because  the 
iiegligence  which  has  been  shewn  in  the 
custody  of  the  certificates  in  question  was 
not  the  immediate  cause  or  the  real  cause 
which  led  to  the  loss  by  the  plaintiffs. 

BoMEB,  L.J. — I  also  think  that  the 
appeal  fisiils,  and  I  can  give  my  reasons 
shortly. 

With  regard  to  the  main  case  of  the 
plaintiffs,  in  the  first  place  I  may  point 
out  that  they  do  not  and  cannot  rely, 
aa  a  cause  of  action  against  the  company, 
on  the  certification  given  to  Houselander 
•k;  Madders.  That  certification  may 
have  placed  the  company  under  special 
obligations  to  those  gentlemen  to  whom  it 
was  given,  or  to  those  who  claim  under 
them,  or  had  notice  of  the  certification 
and  relied  on  it ;  but  the  plaintiffs  knew 
nothing  whatever  of  the  certification,  and 
cannot  base  any  claim  upon  it.  The 
ground  on  which  the  plaintifis  claim  to 
hold  the  defendant  company  liable  is  one 
of  estoppel  by  what  is  said  to  have  been 
culpable  negligence  on  the  part  of  the 
company  in  forwarding  the  certificates  of 
the  shares  to  Bennett  after  they  had 
notice  of  the  transfer  to  Houselander  & 
Madders  and  after  their  recognition  of 
that  transfer  by  the  certification. 

I  assume  that  there  was  negligence  on 
the  part  of  the  company,  in  so  forwarding 
the  certificates  which,  as  between  the  com- 
pany and   those   persons  who  were  en- 
titled to  rely  on  the  .certification,  might 
have  made  the  company  liable  to  those 
persons ;  but,  as  I  have  pointed  out,  the 
plaintiffs  are  not  such   persons,   and  it 
appears  to  me  to  be  pushing  the  doctrine 
of  estoppel  by  negligence  too  far  to  say 
that  in  the  present  case,  by  forwarding 
the  certificates  to  Bennett,  or  by  allowing 
him  to  retain  them  after  he  received  them, 
the  company  must  be  taken  to  have  held 
out  to  the  world  at  large,  or  to  any  person 
dealing    with    Bennett,   that    Bennett's 
title,  both  legal  and  equitable,  to  the 
shares  in  question  was  good.     The  certifi- 
cates were  true  on   the  face  of  them. 
Bennett  was  in  truth  (as  stated  by  the 
certificates)   the   registered    holder    and 
owner  of  the  shares;  and  it  is  to  be 
remembered  that  a  certificate  of  shares 


is  not  a  negotiable  instrument,  nor  is  it  a 
warranty  of  title  on  the  part  of  the  com- 
pany issuing  it — see  {inter  alia)  Shropshire 
Union  RoMtoays  <md  Canal  Co.  v.  Beg, 
[1876]  ^®  and  Ottoi  Kopje  Diamond  Mines, 
Xtm.,  In  re  [1892].*^  I  may  indeed,  with 
regard  to  certificates,  repeat  what  Lord 
Justice  Fry  said  of  title-deeds  in  Northern 
Counties  of  England  Fire  Insurance 
Co.  V.  Whipp^  that  title-deeds  could  not 
be  regarded  as  being  in  the  eye  of  the 
law  '*  analogous  to  fierce  dogs  or  destruc- 
tive elements,  where  from  the  nature  of 
the  thing  the  Courts  have  implied  a 
general  duty  of  safe  custody  on  the  part 
of  the  person  having  their  possession  or 
control." 

I  do  not  think  that  the  plaintiffs  were 
entitled,  merely  because  they  found  the 
certificates  in  the  hands  of  Bennett,  to 
assume  as  against  the  company,  without 
enquiry  of  the  company,  that  there  had 
been  no  dealings  by  Bennett  with  the 
shares,  or  that  the  company  held  out  that 
the  owner  could  give  a  good  title  to  the 
shares.  If  the  plaintiffs  have  suffered 
loss  by  their  dealings  with  Bennett,  it 
arose,  to  my  mind,  from  Bennett's  fraud, 
and  from  the  plaintiffs  taking  upon  them- 
selves the  risk  involved  in  their  accepting 
Bennett's  title  merely  because  he  held  the 
certificates,  and  not  from  any  representa- 
tion or  breach  of  duty  on  the  part  of  the 
company  to  or  towards  the  plaintiffs. 

With  regard  to  the  snudl  subsidiary 
point  as  to  the  item  of  damage  mentioned 
in  paragraph  12  of  the  statement  of 
claim,  all  I  need  say  is  that  the  special 
cause  of  action  urged  here  was  not  pleaded ; 
nor,  as  I  understand,  properly  taken  in 
the  Court  below. 

I  think  that  the  whole  appeal  fails  and 
should  be  dismissed  with  costs. 

Stirling,  L.J.  —  I  am  of  the  same 
opinion. 

[His  Lordship  referred  to  the  facts, 
and  continued  :]  Certification  is  not  an 
act  the  performance  of  which  is  im- 
posed on  the  company,  either  by  any  pro- 
vision in  the  Companies  Acts  or  in  the 

(20)  46  L.  J.  Q.B.  31 ;  L.  R.  7  H.L.  496. 

(21)  62  L.  J.  Oh.  166  ;  [1893]  1  Ch.  618. 
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articles  of  afisociatioo.  It  is  therefore 
one  which  the  compaDy  may  see  fit  to  do 
or  may  not  do ;  but  if  the  company  do  see 
fit  to  give  a  certification,  then,  as  at 
present  advised,  I  think  that  by  that  Act 
the  company  does  undertake  a  duty  to 
any  person  who  deals  with  shares  on  the 
fEuth  of  the  certification.  If  the  plaintifis 
had  so  dealt  with  these  shares,  it  would 
have  been  necessary  to  define  the  extent 
and  nature  of  that  duty ;  but  the  plain- 
tiffs knew  nothing  whatever  of  the  certi- 
fication, and  did  not  act  on  the  faith  of  it. 
Further,  when  the  plaintiffs  made  their 
advances  they  knew  nothing  of  the  cir- 
cumstances in  which  the  certificates  had 
been  sent  by  the  company  to  Bennett, 
and  consequently  they  did  not  change 
their  position  by  relying  on  the  specutl 
circumstances  in  which  the  oertincates 
came  to  Bennett's  hands.  What  the 
plaintiffs  did  rely  on  was  merely  the 
certificates  and  the  possession  of  them  by 
Bennett.  The  certificates  were  in  the 
ordinary  form,  under  the  seal  of  the  com- 
pany, and  simply  certified  that  Bennett 
was  the  registered  holder  of  certain 
shares  specified  subject  to  the  memoran- 
dum and  articles  of  association.  The 
statements  in  the  certificates  were  per- 
fectly accurate,  for  at  the  date  Bennett 
was  the  registered  holder  of  these  shares. 
Then,  as  regards  the  possession  of  the 
certificates,  by  section  31  of  the  Companies 
Act  a  certificate  is  prima  fade  evidence 
of  the  title  of  a  member  to  the  share  or 
shares  specified ;  but  it  is  only  prima  facte 
evidence,  and  a  person  who  deals  with 
another  on  the  flEuth  of  only  sl  prima  facie 
title  is  always  liable  to  find  that  another 
and  better  title  may  be  brought  forward. 
That  is  what  took  place  here.  The  plain- 
tifib'  title  fiEiiled  because  Bennett  had 
created  a  prior  title  in  favour  of  House- 
lander  &  Madders,  and  was  not  in  a 
position  to  confer  a  good  title  on  the 
plaintiffs. 

The  case  which  is  put  forward  on 
behalf  of  the  plaintiffs  i^  that  the  defen- 
dants were  guilty  of  culpable  neglect,  and 
are  estopped  from  disputing  that  the 
plaintiffs  have  a  title  to  the  shares.  A 
title  by  estoppel  may  be  created,  no 
doubt,  by  negligence,  but  the  limitations 


on  the  rule  are  stated,  and  were  very  much 
considered  in  Swan  v.  j^orth  British  Atu- 
tralaaian  Co}^    Mr.  Justice  Blackburn 
there  states  the  rule.    He  refers  to  what 
had  been  stated  by  Baron  Wilde  in  the 
Court  of  Exchequer,  which  was  in  these 
terms  :  ''  that  if  one  has  led  others  into 
the  belief  of  a  certain  state  of  fiicts  by 
conduct  of  culpable  neglect  calculated  to 
have  that  result,  and  they  have  acted  on 
that  belief  to  their  prejudice,  he  shall  not 
be  heard  afberwanls,    as    against    such 
persons  to  shew  that  stato  of  &cts  did  not 
exist."      Then    Mr.  Justice  Blackburn 
says,  "  This  is  very  nearly  right,  but  in 
my  opinion  not   quite,  as  he  omits  to 
qualify  it  by  saying  that    the    neglect 
must  be  in  the  transaction  itself,  and  be 
the  proximate  cause  of  the  leading  the 
party  into  that  mistake;  and  also,  as  I 
think,  that  it  must  be  the  neglect  of  some 
duty  that  is  owing  to  the  person  led  into 
that  belief,  or,  what  comes  to  the  same 
thing,  to  the  general  public  of  whom  the 
person  is  one,  and  not  merely  neglect  of 
what  would  be  prudent  in  respect  to  the 
party  himself,  or  even  of  some  duty  owing 
to  third  persons,  with  whom  those  seek- 
ing to  set  up  the  estoppel  are  not  privy." 
In  my  judgment,  not  one  of  the  limita- 
tions which  Mr.  Justice  Blackburn  there 
imposes  on  the  application  of  the  doctrine 
of  estoppel  by  negligence  is  found  satis- 
fied in  the  present  case.     In   the  first 
place,  the  neglect — and  I  think  there  was 
neglect — which  occurred  in  this  trans- 
action was  not  in  the  transaction  with 
the  plaintiffs ;  it  was  in  the  transaction 
with  Houselander  k  Madders ;  secondly, 
the  neglect  was  not  the  proximate  cause 
of  the  plaintiffs'  mistake,  for  the  plaintiffs 
knew  nothing  of  it,  nor  of  the  way  in 
which  the  company  had  dealt  with  the 
certificates.     Lastly,  I  think  there  was  no 
neglect  of  duty  to  the  plaintiffs,  though 
there  was  a  neglect  of  a  duty  owing  to 
persons  with  whom  the  plaintifis  were 
not  privy.     I  had  intended  with  regard 
to  that  to  refer  to  what  was  said  by  Lord 
Justice    Fry    in    Northern    CaurUiea    of 
England  Fire  Imurance  Co.  v.   Whipp,^ 
but  that  has  been  already  read,  and  I  need 
not  refer  to  it  again. 

I  think,  therefore,  that  the  plaintiffs 
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fan  in  establiBhing  their  case,  and  that 
the  appeal  should  be  dismissed.^^ 

Appeal  dumisied. 

Solicitors — Minton  Slater  k  Co.,  for  appellants ; 
Paines,  Biyth  k  Hiuztable,  for  respondents. 

IBeported  hy  A.  J,  Hall,  Esq., 
BarriittT-at-Zaw . 


Buckley,  J, 


CKLEY,   J.    ") 

1906.         [ 
il  6,  7,  U. ) 


Andbbson,  In  re ; 
Pegleb  v.  Gillatt. 


April 

Wiil — Ettoppd — Purported  Disposition 
oJBealiy — Incapacity  to  Dispose — Adverse 
Fossession. 

By  her  mil  a  married  woman  gave 
certain  real  property  {of  which  she  was 
competent  to  dispose)  to  her  husband  for 
Ufe,  with  remainder  over.  By  a  codicil  she 
purported  to  devise  in  the  same  way  certain 
■other  property  (to  which  she  had  a  good 
title  biu  which  she  was  not  competent  to 
devise).  Her  husband  entered  on  both 
properties  and  remained  in  possession  for 
more  than  twenty  years : — Held,  tiiat  those 
<ktiming  under  the  husband  were  not 
estopped  from  denying  the  testatrix's  power 
to  dispose  of  the  second  property,  and  had 
a  good  title  by  adverse  possession  against 
her  heir  and  those  daiming  in  remainder 
under  the  codicil. 

The  principle  ofBoexd  v.  Board  (43  L.  J. 
<J.B.  4 ;  L.  R  9  Q.B,  48)  does  not  apply 
to  the  case  of  a  person  who  has  a  good  title 
io  property  but  is  not  competent  to  dispose 
ofU. 

Paine  v.  Jones  (43  L.  J.  Ch.  787; 
li.  R.  18  Eq.  320)  applied. 

By  an  indenture  dated  February  17, 
1871,  being  a  settlement-  on  the  marriage 
«horUy  afterwards  solemnised  between 
William  Anderson  and  Ann  Anderson, 
certain  property  (hereinafter  spoken  of 
•as  the  litchurch  property),  which  then 
belonged  to  Ann  Anderson  in  fee-simple 
in  pcGsession,  was  conveyed  to  the  use  of 

(22)  Itainford  t.  Keith  [i904]  iemU,  p.  166  ; 
C1905]  1  Ch.  296)  may  be  referred  to  in  this 
connection. 


such  person  or  persons  as  she  should  in 
writing  appoint,  and  in  default  of  appoint- 
ment for  her  separate  use  during  her  life, 
and  after  her  decease  to  the  use  of  her 
brother,  Edwin  Johnson,  during  his  life, 
and  after  his  decease  to  the  use  of  such 
person  or  persons,  and  upon  such  trusts 
as  she,  notwithstanding  coverture,  should 
by  will  or  codicil  appoint. 

The  deed  did  not  contain  any  agree- 
ment for  the  settlement  of  other  or  after- 
acquired  property. 

At  the  date  of  the  settlement  Ann 
Anderson  was  absolutely  entitled  to  cer- 
tain other  property  (hereinafter  spoken  of 
as  the  Worksop  property)  in  fee-simple 
in  reversion  expectant  on  the  decease  of 
Elizabeth  Miller. 

By  her  will  dated  April  29, 1871,  Ann 
Anderson,  in  ezerdse  of  the  power  of 
appointment  given  her  by  the  settle- 
ment, devised  the  Litchurch  property 
to  the  use  of  her  husband,  WUliam 
Anderson,  for  his  life,  and  at  his  decease 
to  her  brother,  Edwin  Johnson,  upon  trust 
to  sell  the  same  and  divide  the  proceeds 
amongst  her  three  brothers,  William, 
Frederick,  and  Edwin,  and  their  heirs, 
share  and  share  alike.  She  appointed 
Edwin  Johnson  sole  executor. 

Elizabeth  Miller  died  November  5, 
1872,  and  Ann  Anderson  thereupon  be- 
came absolutely  entitled  in  possession  to 
the  Worksop  property. 

By  a  codicil  dated  December  20,  1873, 
the  testatrix,  after  reciting  that  since 
making  her  will  she  had  come  into 
absolute  possession  of  the  Worksop  pro- 
perty (but  having  no  testamentary  power 
over  it),  purported  to  devise  the  same 
to  the  use  of  her  husband,  William 
Anderson,  for  his  life,  and  at  his  decease 
to  her  brother,  Edwin  Johnson,  upon 
trust  to  sell  the  same  and  divide  the 
proceeds  between  her  three  brothers, 
William,  Frederick,  and  Edwin,  share  and 
share  alike.  The  codicil  provided  that 
in  case  any  of  her  brothers  should  die  in 
the  lifetime  of  her  husband,  leaving  issue, 
such  issue  should  take  the  parent's  share 
as  well  of  the  bequest  in  the  codicil  as  of 
the  bequest  in  the  will ;  but  in  case  any 
of  them  should  die  without  issue  his 
share  of  both  bequests  should  go  to  the 
survivors. 
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The  teetatriz  died  on  May  29,  1882. 

Her  husband  and  her  three  brothers 
^William  being  her  heir-at-law)  survived 
her. 

On  her  death  'William  Anderson,  her 
husband,  entered  into  possession  of  both 
the  litchurch  property  and  the  Worksop 
property,  and  remained  in  undisputed 
possession  till  his  death. 

Her  brothers  all  died  in  the  lifetime  of 
her  husband. 

The  plaintiff  Ann  Elizabeth  Pegler, 
daughter  of  Edwin  Johnson,  was  the  only 
surviving  issue  of  her  brothers. 

Her  brother  William  lefb  a  widow,  to 
whom  he  gave  all  his  real  and  personal 
estate.  The  defendant  Jane  Gillatt  was 
her  legal  personal  representative. 

William  Anderson  died  on  December  8, 
1903,  having  made  a  will,  of  which  pro- 
bate was  granted  to  the  defendant  Mary 
Mason,  as  attorney  for  the  executor,  to 
whom  he  had  devised  his  real  estate. 

Ann  Elizabeth  Pegler  (and  her  hus- 
band) took  out  an  originating  summons 
against  Jane  Gillatt  and  Mary  Mason  for 
the  determination  of  the  question  whether 
on  the  true  construction  of  the  will  and 
codicil  of  Ann  Anderson,  and  in  the  events 
which  had  happened,  Ann  Elizabeth 
Pegler  was  entitled  in  fee-simple  in  pos- 
session to  both  the  Litchurch  property 
and  the  Worksop  property. 

Buckmaster,  JT.C.,  and  Leeke,  for  the 
plaintiffs. — ^Ann  Elizabeth  Pegler  is  en- 
titled to  the  Worksop  property  as  well  as 
to  the  Litchurch  property  under  the  will 
and  codicil  of  her  aunt,  Ann  Anderson, 
as  the  sole  surviving  issue  of  Ann  Ander- 
son's three  brothers.  William  Anderson, 
the  husband  of  Ann  Anderson,  took 
under  the  will  of  Ann  Anderson  the 
Litchurch  property  for  his  life.  Ann 
Anderson  had  power  to  dispose  by  will  of 
the  Litchurch  property  under  her  mar- 
riage settlement.  But  she  was  a  married 
woman  before  January  1,  1883,  and  had 
no  power  to  dispose  by  will  of  the  Work- 
sop property.  William  Anderson,  having 
taken  under  the  will  what  Ann  Ander- 
son was  able  to  dispose  of,  could  not  have 
disputed  that  Ann  Anderson  had  power 
to  dispose  of  other  property  which  was  in 
fact  not  hers  to  dispose  of,  and  those  who 


claim  through  William  Anderson  are 
estopped  from  denying  that  Ann  Ander- 
son  made  a  valid  disposition  of  the  Work- 
sop property — DaiUon  v.  Fitzgerald  [l897].^ 
As  was  said  by  Mellor,  J.,  in  Board  v. 
Board  [iSTs],^  a  person  cannot  say  a  will 
is  valid  so  far  as  it  benefits  himself,  but 
invalid  as  to  the  rest.  William  Ander- 
son's possession  of  the  Worksop  property 
must  be  treated  as  being  under  the  will, 
and  his  possession  was  for  the  benefit  of 
those  claiming  under  the  will.  The 
Worksop  property,  therefore,  as  well  as 
the  Litchurch  property,  goes  to  Ann 
Elizabeth  Pegler,  who  claims  under  the 
will. 

Asibury,  K,C.<,  and  Sherrington^  for 
Jane  Gillatt. — This  defendant's  interest 
is  that  of  Ann  Anderson's  heir-at-law, 
and  it  is  not  disputed  that  she  is  barred 
by  adverse  possession. 

Cann,  for  Mary  Mason. — This  defen- 
dant is  entitled  to  the  Worksop  property. 
William  Anderson,  by  being  in  possession 
from  1882  to  1903,  acquired  as  against 
all  the  world  a  good  statutory  title  to  the 
Worksop  property.  It  is  admitted  that 
those  claiming  under  William  Anderson 
have  a  good  title  against  Ann  Anderson's 
heir-at-law.  The  argument  of  the  de- 
fendants in  Dalton  v.  Fitzgeraldy^  before 
Stirling,  J.,  is  applicable  to  this  defen- 
dant's case.  The  authorities  divide  them- 
selves into  two  classes — first,  cases  where 
a  testator  has  no  title,  but  makes  an 
effective  devise,  assuming  the  title  to  be 
good,  such  as  Board  v.  Board  ^  and 
Hawkabee  v.  Hawkahee  [l863]  ^ ;  and 
secondly,  cases  where  the  testator  has  a 
good  title,  but  does  not  make  an  effective 
devise,  such  as  Paine  v.  Jones  [l874]  * 
and  Stringer's  Estate,  In  re;  Shaw  v. 
Jones  Ford  [l877].^  In  the  latter  class 
of  cases  a  person  who  enters  under  the 
impression  that  he  is  taking  under  the 
wiU  is  not  estopped  thereby  from  setting 
up  a  title  against  the  remaindermen. 
The  present  case  falls  within  the  second 
category,  that  to  which  Paine  v.  JoTies  * 
belongs.    The  testatrix  had  a  title,  but  no 

(1)  66  L.  J.  Ch.  604 ;  [1897]  2  Ch.  86. 

(2)  43  L.  J.  Q.B.  4,  8  ;  L.  B.  9  Q.B.  48,  54. 
(8)  23  L.  J.  Ch.  621 ;  11  Hare,  230. 

(4)  43  L.  J.  Ch.  787 ;  L.  R.  18  Eq.  320. 

(5)  46  L.  J.  Ch.  633 ;  6  Ch.  D.  1. 
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testamentary  power.  In  Paine  v.  Jones  ^ 
Malins,  Y.C.,  distinguishes  Board  v. 
Boairdi^  Hawkahee  v.  Eawkahee^^  and 
Anstee  v.  Nehna  [l856].^  This  defendant 
is  entitled  to  the  possessory  title  which 
William  Anderson  acquired  by  his  pos- 
session from  1882  to  1903.  The  question 
is  simply  one  of  estoppel.  It  was  suggested 
on  behidf  of  the  plaintiff  that  there  was 
some  sort  of  election  involved  in  this  case  ; 
but  it  now  appears  that  election  in  the  strict 
sense  of  the  doctrine  is  not  contended  for, 
but  only  in  the  sense  of  what  is  said  by 
Mellor,  J.,  in  Boarrd  v.  Bowd?  It  thus 
becomes  unnecessary  to  refer  to  HoweUe 
V.  Jenkins  [i863].^  It  was  there  held 
that  there  is  no  election  if  the  property 
disposed  of  by  the  testator  is  not  acquired 
by  the  beneficiary  till  after  the  testator's 
death.  Under  the  old  law,  by  which  a 
testator  could  not  by  will  dispose  of  lands 
acquired  after  the  date  of  the  will,  if  a 
will  was  insufficiently  executed  to  pass 
realty  no  case  of  election  arose,  the  will 
so  far  as  it  purported  to  affect  realty 
being  considered  non-existent — Sheddon 
V.  Goodrich  [l803]®;  and  so,  too,  when  the 
testator  was  incompetent  to  dispose  of 
property  by  reason  of  infancy  or  cover- 
ture— ffearle  v.  Gre&nhank  [i749],^  Bich 
V.  CockeU  [i804],i<>  and  Theobald  on  Wills 
(6thed.),pp.  Ill  and  112. 

Biuikmaster,  iT.C.,  in  reply. — The  argu- 
ment for  Mary  Mason  rests  upon  FatTie 
V.  Jones.^  But  there  were  special  cir- 
cumstances in  that  case,  which  is  a  totally 
independent  one.  She  can  only  escape  from 
being  precluded  by  LaUon  v.  Fitzgerald  ^ 
by  saying  that  Pain^  v.  Jones  ^  lays  down 
a  principle  and  applies  where  the  facts 
are  partly,  but  not  wholly,  the  same  as 
there.  I^pes,  L.  J.,  lays  down  a  principle 
in  DalUm  v.  Fitzgerald^  which  covers 
this  case,  and  Mellor,  J.,  does  the  same, 
though  less  distinctly,  in  Board  v.  Board? 
Cwr,  adv.  wU. 

April  14. — Buckley,  J.,  read  the 
following  judgment :  At  the  date  of  her 
will  on  April  29, 1871,  Ann  Anderson, 

■(6)  26  L.  J.  Bx.  6 ;  1  H.  &  N.  225. 

(7)  32  L.  J.  Ch.  788 ;  1  De  G.  J.  &  S.  617. 

(8)  8  Ves.  481. 

(9)  3  Atk.  696,  714. 
(10)  9  Yes.  869. 


who  was  married  on  March  9,  1871,  was, 
by  virtue  of  a  power  contained  in  her 
marriage  settlement  dated  February  17, 
1871,  competent  to  dispose  of  the  Lit- 
church  property,  and  she  made  a  testa- 
mentary disposition  of  it  under  which' 
her  husband  William  Anderson  took  a  life 
estate.  At  the  date  of  her  codicil  on 
December  20,  1873,  Ann  Anderson  was 
entitled  for  an  estate  which  had  fallen 
into  possession  by  the  dropping  of  a  life 
on  November  5,  1872,  to  the  Worksop 
property;  but  being  a  married  woman, 
married  before  the  Married  Women's 
Property  Act,  1882,  she  had  no  testa- 
mentary power  over  it.  By  her  codicil' 
she  purported  to  devise  it  to  her  husband, 
the  said  William  Anderson,  for  life,  with 
remainders  over,  and  confirmed  her  will. 
Ann  Anderson  died  on  May  29,  1882, 
and  thereupon  WilHam  Anderson  entered 
into  possession  of  both  properties  and 
so  continued  until  his  death  on  Decem- 
ber 8,  1903.  Under  these  circumstances 
Ann  Anderson's  heir  does  not  dispute 
that  he  is  barred  as  regards  the  Worksop 
property  by  adverse  possession.  The  ques- 
tion is  whether  William  Anderson's  estate 
is  entitled,  or  whether  the  gift  of  the 
Worksop  property  after  William  Ander- 
son's death  contained  in  Ann  Anderson's 
codicil  is  to  have  effect  as  against  William 
Anderson  and  those  deriving  title  under 
him.  Is  it  a  true  proposition  that 
William  Anderson  entered  under  Ann 
Anderson's  testamentary  disposition,  and 
that  he  and  those  claiming  under  him  are 
estopped  from  saying  that  her  testa- 
mentary disposition  of  Worksop  was  in- 
valid because  she  had  no  testamentary 
power? 

The  plaintiff,  who  claims  under  the 
testamentary  disposition,  says  that  Mr. 
Justice  MeUor's  sentence  in  Board  v. 
Board  *  applies — ^namely,  "  A  person  can- 
not say  that  a  will  is  valid  to  enable  him 
to  take  a  benefit  under  it,  but  invalid  so 
far  as  regards  the  interests  of  those  in 
remainder  who  claim  under  the  same 
will."  Board  v.  Board  *  was  a  case  of  a 
testamentary  instrument  validly  executed 
by  a  person  who  had  no  title  to  the  pro- 
perty in  dispute.  Its  principle  does  not, 
I  think,  apply  to  the  case  of  a  person  who 
has  a  title  but  does  not  (because-^she        t 
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cannot)  devise  it.  An  analogy  is,  I  think, 
to  be  found  in  the  cases  as  to  election 
under  the  old  law  when  a  man  could  not 
dispose  by  will  of  lands  acquired  after  the 
date  of  his  will.  In  those  cases  it  was 
held  that  if  there  was  a  will  validly  exe- 
cuted and  expressing  a  clear  intention  to 
dispose  of  the  after-acquired  lands  the 
heir  was  put  to  his  election,  but  that  if 
the  will  was  insufficiently  executed  to 
pass  realty  or  the  testator  by  reason  of 
infancy  or  coverture  was  incompetent  to 
dispose  by  will  no  case  of  election  arose — 
ffearle  v.  Greenhank^  and  Sheddon  v. 
Goodrich^;  and  see  BUtiMock  v.  Grindls 
[18681.1^  In  Hearh  v.  Oreenbank^  Lord 
Hardwicke  says :  **  But  suppose  the  exe- 
cution of  the  power  is  bad,  yet  it  is  said 
the  plaintiffs  have  an  equity  to  compel 
the  infemt  to  let  them  take  the  real  estate, 
for  she  shall  not  take  both  by  the  will, 
and  against  the  will.  In  general  this 
rule  is  right,  and  founded  on  proper 
premisses  but  a  wrong  conclusion;  for 
this  purpose  see  the  case  of  Nays  v. 
Mardaunt  [iTOeV^  "  (See  also  Morris  v. 
Burrowea  [1743].^*)  "I  am  of  opinion 
the  infant  m  the  present  case  is  not  to  be 
compelled  to  make  her  election.  For  the 
instrument  here  being  void  as  to  the  real 
estate,  there  is  no  instance  where  an 
infimt  has  in  such  a  case  been  compelled 
to  make  an  election,  for  here  is  properly 
no  will  at  all  as  to  the  lands.  It  is  like 
the  case  where  a  man  executes  a  will  in 
the  presence  of  two  witnesses  only,  and 
devises  his  real  estate  from  his  heir  at 
law,  and  the  personal  estate  to  the  heir  at 
law;  this  is  a  good  will  as  to  personal 
estate,  yet  for  want  of  being  executed 
according  to  the  statute  of  frauds  and 
perjuries,  is  bad  as  to  the  real  estate ;  and 
I  i^ould  in  that  case  be  of  opinion,  that 
the  devisee  of  the  real  estate  could  not 
compel  the  heir  at  law  to  make  good  the 
devise  of  the  real  estate,  before  he  could 
intitle  him  to  his  personal  legacy,  because 
here  is  no  will  of  real  estate  for  want  of 
proper  forms  and  ceremonies  required  by 
the  statute." 

In  a  case  like  the  present  the  question 
as  not  whether  the  same  person  can  say 

(11)  38  L.  J.  Ch.  247 ;  L.  R.  7  Kq.  215. 

(12)  2  Vem.  681. 
<13)  2  Atk.  627. 


that  a  will  is  valid  for  his  benefit  bat  in- 
valid in  other  respects,  but  whether  he 
can  say  that  a  certain  part  of  a  testa- 
mentary disposition  is  a  will  and  another 
part  is  not  a  will.  To  such  a  case  the 
language  of  Mr.  Justice  Mellor  does  not 
in  my  opinion  apply.  Paine  v.  Jones  ^  is 
an  authority  which  upon  this  point  does 
not  seem  to  have  been  a£fected  by  the 
subsequent  decisions.  In  DaUon  v.  Fitz- 
gerald^ the  decision  of  Yioe-Ohancellor 
Malins  in  Paine  v.  Jones  ^  is  no  doubt 
considerably  shaken,  but  I  cannot  see  that 
Lord  Justice  Lindley  threw  doubt  upon  it 
upon  the  question  which  I  here  have  to 
decide.  (5n  the  contrary,  the  observa- 
tions of  the  Lord  Justice  upon  Sir  Creoige 
Jessel's  decision  in  Stringer's  Estate,  In 
re;  Shaw  v.  Jones  FordJ^  which  imme- 
diately follow  nppn  what  he  said  as  to 
Paine  v.  Jones^  lead  me  to  think  that  he 
did  not  intend  his  language  to  throw 
doubt  upon  Paine  v.  Joneis^  in  such  a 
state  of  circumstances  as  the  present. 
He  seems  to  affirm  an  objection  to  the 
extension  of  the  doctrine  of  estoppel  to 
beneficiaries  who  do  not  dispute  their 
testator's  title,  but  do  dispute  that  their 
testator  made  a  valid  disposition  of  pro- 
perty which  was  property  of  their  testator. 
In  my  judgment  William  Anderson  and 
those  who  derive  title  under  him  are  not, 
by  reason  of  the  fact  that  William  Ander- 
son under  the  will  entered  as  tenant  for 
life  of  the  Litchurch  property,  estopped 
from  denying  that  Ann  Anderson  made 
a  good  testamentary  disposition  of  the 
Worksop  property.  It  results  that  WiUiam 
Anderson's  estate  is  entitled  to  the  Work> 
sop  property.  There  is  in  any  case  no 
question  of  election,  for  the  Worksop 
property  was  not  the  property  of  William 
Anderson. 


Solicitors— Few  &  Co.,  for  plalntlflEs ;  Peacock 
&  Goddard,  agents  for  Henry  Vickers,  Son  & 
Brown,  Sheffield,  for  Jane  Glllatt;  J.  H. 
Lee  &  Watts,  agents  for  Whittingham  As 
Williams,  Nottingham,  for  Mary  Mason. 

IBeported  hy  Arthur  Lawrenee,  Btq,^ 
BarrUter'Ot'ZaTV, 
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Mareh31.  AprillJ  ^mce  r.  N.wton. 

WiQ — Comimetion — **  Pecuniary  in- 
vestment " — Money  on  Deposit  at  Bank, 

Money  on  deposit  at  a  hank  is  not  a 
"pecuniary  investment "  in  ordinary  par- 
lancSy  and  under  ordinary  eireumstances 
will  not  pass  under  a  bequest  of  "pecu- 
niary investments  "  contained  in  a  will, 

Adjoamed  summons. 

By  his  will  dated  June  30,  1888,  the 
late  William  Evan  Price  gave  (inter  alia) 
"  all  his  mortgages,  debentures,  and  other 
securities  for  money,  shares,  stocks  and 
pecuniary  investments  "  to  certain  legatees 
upon  certain  trusts  therein  specified. 

At  the  date  of  his  death,  on  Decem- 
ber 16,  1904,  the  testator  had  a  sum  of 
5,750^.  standing  to  his  credit  on  deposit 
account  at  the  Torrington  branch  of  the 
National  Provincial  Bank,  subject  to  a  ten 
days'  notice  of  withdrawal. 

The  present  summons  raised  (inter  alia) 
the  question  as  to  whether  this  deposit  of 
5,750^.  was,  or  was  not,  a  ''pecuniary 
investment "  within  the  meaning  of  the 
above-mentioned  gift. 

Upjohn,  K.C.,  and  K.  G.  Metcalfe^  for 
the  summons. — ''Investment"  is  used 
nowadays  in  a  very  loose  sense;  and 
money  on  deposit  at  a  bank  may  fairly 
be  considered  a  "  pecuniary  investment." 
There  is  no  decision  on  the  exact  point  in 
question,  though  there  are  two  or  three 
somewhat  analogous  cases.  Thus  in 
Wheder^  In  re;  Hcmkinscn  v.  Hayter 
[1904],^  which  followed  the  Irish  case  of 
Mayne  v.  Mayne  [1896V  it  was  held  that 
money  on  deposit  at  a  oank  withdrawable 
at  fourteen  days'  notice  was  not  "  ready 
money."    Again,  in  Hopkins  v.  Abbott 

S1875]'  it  was  decided  that  a  banker's 
iepomt  notes  were  not  included  in  a  bequest 
of  "  all  bonds,  promissory  notes,  and  other 
securities  for  money  •  .  •  and  all  moneys 
due  thereon."  I^ly,  it  was  held  in 
Bayrur^  In  re;  Rayner  v.  Bayner  [i903],^ 

CI)  73  L.  J.  Ch.  676;  [1904]  2  Ch.  66. 

(2)  [1897]  1  Jr.  R.  324. 

(3)  44  L.  J.  Oh.  316 ;  L.  B.  19  Eq.  222. 

(4)  73  L.  J.  Ch.  Ill ;  [1904]  1  Ch,  176. 


that  "  securities  "  in  a  will  might  some- 
times, under  the  influence  of  the  context, 
mean  "investments,"  though  a  question 
was  raised  as  to  whether  the  word,  in  the 
absence  of  some  governing  context,  could 
at  the  present  £ty  be  taken  to  include 
stocks  and  shares.  The  fact  that  money 
on  deposit  earns  interest  is  reaUy  immate- 
rial to  the  question  at  issue.  The  same 
was  once  true  of  current  accounts. 

[Fabwell,  J.,  referred  to  Wilks  v.  Groom 
[1856]^  and  Perpetual  Executors  and 
Trusteed  Association  of  Australia  v.  Swan 

[1898].*] 

Jenkins,  E.G.,  and  HouKvrd  Wright,  for 
the  defendant. — Money  on  deposit  at  a 
bank  is  not  a  "pecuniary  investment." 
It  is  noticeable  that  in  Order  XXII.  of 
the  Bules  of  the  Supreme  Court  there 
seems  to  be  a  distinction  drawn  between 
paying  money  in  Court  into  the  Bank 
of  England  (rule  13)  and  investing  it 
in  the  various  authorised  investments 
(rule  17). 

Simon,  for  another  defendant  having 
the  same  interest.— In  Cann  v.  Ganin 
[i884]^  trustees  who  had  allowed  trust 
moneys  to  remain  too  long  at  a  bank  on 
deposit  were  held  liable  for  their  conse- 
quent loss. 

[He  referred  also  to  Lewin  on  Trusts 
(llthed.),pp.  326,  327.] 

Fabwell,  J. — ^The  testator  was  a  soli- 
citor ;  and  he  was  a  very  old  man  when  he 
made  this  will  in  1 888.  I  get  no  assistance 
in  this  case  from  the  usual  extrinsic  cir- 
cumstances, or  from  putting  myself  in  his 
armchair,  because,  unfortunately,  the  sub- 
ject-matter of  this  particular  dii4>ute  was 
not  in  eidstence  at  the  time  that  he  made 
his  will.  Nor  is  there,  again,  any  assist- 
ance to  be  derived  from  the  natural 
inclination  of  the  Court  to  avoid  intestacy, 
because  this  is  not  a  question  between 
testacy  and  intestacy,  but  between  two 
gifts  in  the  same  will.  Nor  is  there  any 
assistance  to  be  derived  from  a  man's 
natural  desire  to  provide  for  persona 
having  a  claim  on  him  as  compared  with 
others,  because  in  this  case  the  contest  is 
between  the  sons  and  daughterslof  his- 

(6)  26  L.  J.  Ch.  724  ;  8  Drew.  684. 

(6)  67  L.  J.  P.O.  141 J  [1898]  A.C.  763,  767. 

(7)  51  L.  T.  770. 
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Evan  Price,  In  re. 
brother.     I  have,  therefore,  simply  the 
will  as  it  stands. 

[His  Lordship  i*ead  the  material  pro- 
visions of  the  wUl,  and  continued  :] 

The  question,  then,  is  this:  is  this 
sum  of  5,750^.  a  ^'  pecuniary  investment " 
within  the  meaning  of  this  will,  so  that  it 
passes  under  the  specific  gift ;  or  is  it  not 
to  be  so  described,  so  that  it  falls  into 
residue?  In  my  opinion  it  is  not  a 
"  pecuniary  investment,"  and  accordingly 
falls  into  residue.  I  think  that  no  one, 
in  ordinary  parlance,  when  dealing  with 
money  on  deposit  account  at  his  banker's 
at  short  call,  and  earning  only  the  usual 
banker's  interest,  which  is  one  per  cent, 
below  bank  rate,  would  ever  speak  of  such 
a  deposit  as  an  investment  to  be  continued 
by  his  trustees,  or  even  as  an  investment 
simply.  It  is  difficult  to  dogmatise  about 
matters  of  this  sort ;  and  I  quite  feel  the 
force  of  the  observation  that  people  do 
nowadays  use  the  words  ** invest"  and 
"investment"  in  very  odd  collocations. 
But,  first  of  all,  to  take  the  Bules  of  Court, 
it  is  clear  that  the  rules  distinguish 
between  money  on  deposit  and  money 
invested.  It  is  clear  that  Vice-Ohancellor 
Kindersley,  in  WUks  v.  Groom^  distin- 
guishes the  case  of  investment,  where 
investment  is  required,  from  the  case  of 
depositing  with  bankers.  In  the  same 
way  Lord  Macnaghten,  in  Ferpettud 
Executor 8  and  Trustees^  Association  of 
Australia  v.  Swan,^  in  delivering  the 
judgment  of  the  Privy  Council,  and  in 
dealing  with  a  colonial  statute  autho- 
rising, in  certain  instances,  money  belong- 
ing to  a  trustee  company  to  be  placed 
with  bankers  on  deposit,  makes  this 
general  statement :  **  The  framers  of  the 
Act  knew  perfectly  well  the  difference 
between  depositing  moneys  with  a  bank 
and  investing  moneys  on  security."  The 
distinction,  to  my  mind,  is  really  plain. 
The  money  that  is  deposited  with  a  man's 
banker  is  money  that  awaits  investment — 
it  is  not,  in  fact,  already  invested.  Whether 
or  no  it  produces  interest  by  being  put 
on  deposit  account  is,  in  my  judgment, 
immaterial.  I  think  there  is  great  force  in 
the  observation  made  by  counsel  for  the 
summons,  that  the  fact  that  it  earns 
interest  cannot  make  it  an  investment, 
because  it  is  quite  within  recent  times — 


there  may  be  some  banks  that  do  it  even 
now — ^that  banks  have  allowed  interest  on 
a  current  account  that  exceeds  a  certain 
amount. 

The  result  is  that,  in  my  opinion,  this 
money  falls  into  residue. 


Solicitors — Eenda]l,  Price  Sc  Francis,  for  sam- 
mons;  Harwood  &  Pasey;  J.  T.  BoBsiter, 
agent  for  E.  B.  Titlej,  Bath,  for  defendants. 

lEeported  by  Joseph  E.  3I6rrig,  Esq,^ 
jBarrister'at'ZawM 


Fabwell,  J. 

1905. 
March 


L,J.) 

23.   ) 


TuRNBULL,  In  re ; 
Skipper  v.  Wade. 


WUl —  Legacies — Payment  —  Direction 
to  Pay  ^^free  from  duty** — Insufficient 
Estate  —  JDuties  Treated  as  Additional 
Legacies  —  Abatement  —  Settled  Legacy — 
Revenue — Settlement  Estate  Duty — "^a- 
fyress  provision  to  the  contrary  " — Finance 
Act,  1894  (57  ik  58  Vict,  c.  30),  s,  5— 
Finance  Act,  1896  (59  d:  60  Vict.  c.  28), 
s,  19,  suh-s,  1. 

Where  legacies  are  given  ^^free  from 
dv^yj*  and  the  estate  is  insufficient  to  pay 
the  legacies  and  the  respective  duties  infuUj 
the  duty  on  each  particular  legacy  is  to 
be  regarded  as  an  additional  legacy  and 
added  to  the  ortgifutl  legacy ,  and  then  both 
legacies  must  abate  rateably, 

A  direction  to  pay  legacies  free  from 
duty  is^^an  express  provision  to  the  con- 
trary** uyiihin  the  meaning  of  section  19, 
sub-section  1  of  the  Finance  Act,  1896, 
and  throws  the  burden  of  the  settlement 
estate  duty  leviable  in  respect  of  a  settled 
legacy  upon  the  deceased^ s  general  estate. 
If  the  estate  is  deficient^  the  settlement 
estate  duty  must,  lUce  the  legacy  duty,  he 
also  treated  as  an  additional  legacy,  and 
be  added  to  the  original  legacy  for  ih^ 
purposes  of  abatement. 

Adjourned  summons. 

By  her  will  dated  June  28,  1893,  Mary 
Elizabeth  GDumbull,  after  appointing  her 
husband  and  B.  E.  Cunliffe  executors  and 
trustees,  and  making  certain  specific  and 
charitable  bequests,  bequeathed  to    her 
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hxisband  the  sum  of  50,000/.,  and  declared 
that  if  he  should  die  before  her  such 
legacy  should  not  lapse,  but  should  vest 
in  and  in  that  event  she  bequeathed  the 
same  to  his  representatives  to  be  dealt 
with  as  part  of  his  personal  estate,  and 
as  if  he  had  died  immediately  after  her. 
She  bequeathed  to  her  nephew  Arthur 
Hilton  Skipper,  the  plaintiff,  the  sum  of 
18,000/.;  to  his  brother,  the  defendant 
Frank  Maddoz  Skipper,  the  sum  of 
16,000Z. ;  to  the  plaintiff,  the  defendant 
F.  M.  Skipper,  and  Harriet  M.  0.  Skipper, 
the  sum  of  10,000Z.  upon  the  trusts 
therein  declared  in  favour  of  her  nephew 
John  Chadwick  Skipper  during  his  life, 
and  of  his  children  after  his  death ;  to 
her  husband,  the  plaintiff,  and  B.  E. 
Cunliffe,  the  sum  of  15,000/.  upon  the 
trusts  therein  declared  in  favour  of  her 
niece,  the  said  Harriet  M.  G.  Skipper 
during  her  life,  and  of  her  children  after 
her  death ;  and  to  various  other  legatees, 
some  of  whom  were  strangers  in  blood  to 
the  testatrix,  legacies  of  smaller  amount ; 
and  the  testatrix  declared  that  all  the 
before-mentioned  legacies  should  be  paid 
"  free  from  duty."  All  the  residue  of  her 
moneys,  property,  and  effects  the  testatrix 
bequeathed  to  trustees  upon  the  trusts 
therein  mentioned. 

Her  husband  and  E.  E.  Cunliffe  pre- 
deceased the  testatrix,  who  died  on 
November  19,  1903,  and  letters  of  ad- 
ministration with  the  will  annexed  of 
her  estate  were  granted  to  the  plaintiff 
on  January  20,  1904. 

The  defendants  Wade  and  Seagrim 
were  the  trustees  of  the  marriage  settle- 
ment of  one  of  the  legatees,  who  was  a 
stranger  in  blood  to  the  testatrix,  and 
whose  legacy,  in  respect  of  which  duty 
at  the  rate  of  10  per  cent,  was  payable, 
became  subject  to  the  trusts  of  such 
settlement.  The  defendants  Dundas, 
Purves,  and  Knowles  were  the  present 
trustees  of  Harriet  M.  0.  Skipper's 
legacy,  in  respect  of  which  legacy  duty 
at  the  rate  of  3  per  cent,  was  payable, 
and  the  defendants  Harvey  and  Eush- 
brooke  were  the  executors  and  trustees 
of  the  will  of  the  testatrix's  husband. 

The  estate  of  the  testatrix  proved  in- 
sufficient for  the  payment  in  full  of  the 
above-iAentioned  legacies  free  of   duty, 


and  the  plaintiff  took  out  this  summons 
for  the  determination  {inter  alia)  of  the  fol- 
lowing questions :  Whether  the  amounts 
of  the  duties  payable  by  virtue  of  the 
direction  in  the  will  that  the  legacies 
therein  mentioned  should  be  paid  free 
from  duty  ought  to  be  treated  as  legacies 
for  the  purposes  of  an  abatement  between 
the  legatees,  so  that  the  legacies  ought  to 
abate  in  the  proportion  which  the  fund 
available  for  payment  of  legacies  bore  to 
the  sum  total  of  the  legacies,  and  the 
duties  payable  in  respect  of  them,  and, 
if  not,  how  and  in  what  manner  and 
proportions  {inter  se)  the  legacies  ought 
to  abate ;  and  whether  the  direction  that 
the  legacies  should  be  paid  free  from  duty 
referred  to  legacy  duty  only,  or  whether 
such  direction  related  also  to  settlement 
estate  duty,  and  was  an  *'  express  provision 
to  the  contrary "  within  the  meaning  of 
section  19,  sub-section  1  of  the  Finance 
Act,  1896.1 

The  Court  considered  the  question  of 
abatement  first. 

Maugham,  for  the  plaintiff,  stated  the 
case. 

Upjohn,  E.C,  and  B.  J.  Parker,  for 
the  defendants,  the  trustees  of  Harriet 
M.  C.  Skipper's  legacy. — ^The  estate  being 
insufficient  to  pay  all  the  legacies  in  full, 
duty  free,  the  legacies  themselves  must 
bear  so  much  of  their  own  duties  as 
cannot  otherwise  be  paid.  In  Wilson  v. 
(yLeary  [i874]  *  it  was  held  that  the  gift 
of  legacy  duty  out  of  the  residuary  estate 
failed  pro  tanto, 

[Fabwell,  J. — The  Scottish  case  of 
Lord  Advocate  v.  Miller^e  Trustee  [l884]  ^ 

(1)  Finance  Act,  1896,  s.  19,  sub-s.  1 :  "  The 
settlement  estate  duty  leviable  in  respect  of  a 
legacy  or  other  personal  property  settled  by  the 
will  of  the  deceased  shall  (unless  the  will  con- 
tains an  express  provision  to  the  contrary)  be 
payable  out  of  the  settled  legacy  or  property 
in  exoneration  of  the  rest  of  the  deceased's 
estate." 

Sub-section  2 :  "  The  settlement  estate  duty 
leviable  in  respect  of  any  such  legacy  or  property 
shall  be  collected  upon  an  account  setting  forth 
the  particulars  of  the  legacy  or  property,  and 
delivered  to  the  Gommissdoners  by  the  executor 
within  six  months  after  the  death,  or  within  such 
further  time  as  the  Conunissioners  may  allow." 

(2)  L.  B.  17  Eq.  419. 

(3)  11  Ot.  Sess.  Caa  (4th  Ser.),  1046;  21  Sc. 

L.  B.  709*  ^  T 
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seems  to  cover  the  point.  [His  Lordship 
read  the  material  part  of  the  Lord 
Ordinary's  judgment,  and  continued:] 
I  shall  follow  the  course  adopted  in  that 
case,  and  regard  the  gift  as  heing  in  effect 
two  legacies.  .They  should  be  added 
together,  and  then  all  must  abate  rate- 
ably.] 

Jenkins^  K.C,  and  Beebee^  for  the  de- 
fendants Wade  and  Seagrim. — As  there 
is  not  enough  to  pay  the  legacies  and 
duty  in  full,  the  proper  course  is  to  pay 
the  duty  first  and  divide  what  is  left 
among  the  various  legatees — WilkinSj  In 
re;  WUkina  v.  Eotherham  [l884],^  in 
which  Farrer  v.  St,  CcUharine^s  College^ 
Cambridge  [i873],*  was  not  referred  to ; 
and  this  earlier  case  is  not  consistent 
with  Pearson,  J.'s  decision  in  Wilkina, 
Inre,^  The  legacy  being  given  free  of 
duty,  the  legacy  duty  ought  to  be  paid 
out  of  the  same  fund  as  the  legacy — Noel 
V.  Herdey  {Lard)  [1819].^ 

Butcher^  J^.C,  and  AiLsten-Ca/rtmeU, 
for  the  defendants  Harvey  and  Bush- 
brooke. 

A.  H.  Jeeael,  for  the  defendant  F.  M* 
Skipper. 

Fabwell,  J. — ^The  legacies  in  question 
are  given  "free  from  duty."  Of  the 
legacies  given,  some  bear  duty  at  10  per 
cent,  and  some  at  3  per  cent.  The  estate 
is  insufficient  to  pay  the  whole  amount. 
I  have  already  read  in  the  course  of  the 
argument,  and  will  not  read  again,  the 
passage  from  the  judgment  of  the  Lord 
Ordinary  in  Lord  AdvoccOe  v.  MiUer's 
Trustee,^  which  seems  to  me  to  express 
the  true  view  with  great  accuracy.  Of 
course^  the  Scottish  decision  is  not  bind- 
ing on  this  Court,  but  it  appears  to  me 
to  be  sense  and  justice,  and  I  desire 
respectfully  to  adopt  it. 

With  regard  to  the  English  authorities, 
there  is  first  the  case  of  J^oel  v.  Henley 
{Lord)f^  where  the  Lord  Chief  Baron 
says,  "  The  legacy  duty  is  a  charge  upon 
the  legacy,  not  upon  the  estate;  but 
where  the  legacy  is  given  free  of  duty,  it 
is  an  increase  of  the  legacy  itself,  and 
ought  therefore  to  be  paid  out  of  the 

(4)  64  L.  J.  Ch.  188 ;  27  Ch.  D.  703. 

(5)  42  L.  J.  Ch.  809  ;  L.  R.  16  £q.  19. 

(6)  7  Price,  241,  263. 


same  fund."    In  Fairer  v.  St.  Catharin^a 
College^  Camhridge^^  Lord  Selbome,  deal- 
ing with  a  case  where  there  was  a  de- 
ficient estate,  and  a  direction  that  all  the 
legacies  were  to  be  paid  free  of  duty,  held 
that  a  gift  of  legacy  duty  on  a  specific  or 
pecuniaiy  legacy  was  to  be  treated  itself 
as  a  pecuniary  legacy,  and  must  abat& 
accordingly.     Of  course,  the  amount  of 
the  duty  necessarily  diminishes  as  the 
original    legacy    diminishes,    but,    as    I 
understand  Mr.  Justice  Pearson's  judg- 
ment in  WUkina^  In  re,^  although  I  agree- 
with  his  statement  of  the  principle  to  b& 
applied,  I  venture  to  think  that  he  did 
not    work    out     his     arithmetic    aright- 
according  to  that  principle.     It  appears 
to  me  that  he  has  not  carried  out  what 
he  says  is  the  principle.     He  says,  "I 
think  the  intention  of  the  testator  was 
that  each  annuitant  should  i*eoeive  that 
exact  proportion  of  his  estate  which  sh& 
would  have  received  if  the  estate  had 
been  sufficient  to  pay  both  the  annuities 
in  full'' — that  is,  if  the  estate  had  been, 
sufficient  to  pay  both  the  annuities  and 
the  duty  in  full,  for  the  duty  is  in  itself 
either  an  addition  to  the  legacy  or  an. 
additional   legacy,  and  must    abate  ac- 
cordingly.    Unfortunately,  Farrer  v.  St. 
CoAharin^B    College^     Cambridge,^     does 
not  appear  to   have  been  dted  to  Mr. 
Justice  Pearson.    The  legacy  duty,  there- 
fore, will  be  treated    as   an  additional 
legacy  in  each  case,  and  the  legacies  will 
abate  rateably. 

The  Court  then  considered  the  question 
of  the  incidence  of  the  settlement  estate 
duty. 

Upjohn^  K.Cf  and  R,  J,  Farker,  for  the 
trustees  of  Harriet  M.  C.  Skipper's  legacy. 
— The  direction  being  that  the  legacies 
are  to  be  paid  free  of  duty,  the  settlement 
estate  duty  is  payable  out  of  general 
assets — Fimm^  In  re  ;  Sharpe  v.  Hodgson. 
[1904],^  followed  by  Swinfen  Eady,  J.,  in 
CayUy^  In  re  ;  Aiodry  v.  Cayley  [i904].* 
The  direction  is  an  express  provision  to 
the  contrary  within  section  19,  sub-sec- 
tion 1  of  the  Finance  Act,  1896,  and  the 
Court  will  give  eflect  to  it  notwithstanding 

(7)  73  L.  J.  Ch.  627 ;  [1904]  2  Ch.  U5. 

(8)  Ante,  p.  31 ;  [1904]  2  (A.  781. 
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that  the  date  of  the  will  is  anterior  to  the 
passing  of  the  Finance  Act,  1894,  on  the 
ground  that  it  concerns  the  description  of 
the  subject-matter  of  the  gifb — Bridger, 
In  re;  BrompUm  EoapitcUfor  Conaump- 
tion  V.  LewU  [l893],®  and  Rayer,  Inre; 
Rayer  v.  Rayer  [l903].^® 

Jenkins,  K,C.,'  and  Beehee,  for  the 
defendants  Wade  and  Seagrim. — There  is 
no  provision  for  the  payment  of  this 
eettlement  estate  duty,  and  the  omission 
is  itself  tantamount  to  a  contrary  pro- 
vision for  the  purposes  of  the  Act.  Under 
the  principle  oiJtmea  v.  Ogle  [l872]  *^  and 
March,  In  re  ;  Mander  v.  Harris  [l884],^* 
the  date  of  the  will  must  be  looked  at. 
The  testatrix  meant  these  legacies  to  be 
free  of  legacy  duty  only,  and  the  settle- 
ment estate  duty  falk  on  the  specific 
fund. 

Butcher,  K,C,,  and  Austen-CartmeUy  for 
the  defendants  Harvey  and  Rushbrooke. 
— The  words  are  "  free  from  duty,"  not 
*'  free  from  all  duties,"  and  cover  legacy 
duty  only.  They  are  not  as  wide  as  the 
words  **  without  any  deduction,"  which 
in  Farker-Jervis,  In  re;  Salt  v.  Locker 
[l898],^^  Kekewich,  J.,  held  to  amount  to 
an  express  provision  to  the  contrary 
within  the  meaning  of  section  14,  sub- 
section 1  of  the  Finance  Act,  1894,  and 
which,  in  the  case  of  a  covenant  in  a 
settlement,  were  held  to  include  settle- 
ment estate  duty — Maryon-Wilson,  Inre; 
Wilson  V.  Maryon-  Wilson  [l 90o] }^  There 
is  not  a  su£Sciently  definite  provision  to 
the  contrary  in  this  case,  and  the  settle- 
ment estate  duty  £a.l]s  on  the  legacy.  It 
is  of  quite  a  different  nature  from  legacy 
duty,  which  varies  in  amount  according  to 
the  relationship  between  the  parties. 

A .  H.  Jessel,  for  defendant  F.  M.  Skipper. 

Fabwbll,  J. — The  testatrix  in  this 
case  has  declared  that  all  the  legacies 
shall  be  paid ''  free  from  duty."  Her  will  is 
dated  June  28, 1 893.  The  question  I  have  to 
determine  is  whether  the  settlement  estate 
duty,  which  is  leviable  under  the  Finance 

(9)  63  L.  J.  Ch.  186 ;  [1894]  1  Ch.  297. 

(10)  72  L.  J.  Ch.  230;  [1903]  1  Ch.  685. 

(11)  42  L.  J.  Ch.  334 ;  L.  R.  8  Ch.  192. 

(12)  64  L.  J.  Ch.  143;  27  Ch.  D.  166. 

(13)  67  L.  J.  Ch.  682 ;  [1898]  2  Ch.  643. 

(14)  69  L.  J.  Ch.  310;  [19001 1  Ch.  665. 
Vol.  74.— Chano. 


Act,  1894,  s.  5,  and  which  by  section  19 
of  the  Act  of  1896  is  made  payable  out 
of  the  legacy  which  is  settled  unless  the 
will  contains  an  express  provision  to  the 
contrary,  is  payable  in  this  case  out  of  the 
general  estate  under  the  direction  con- 
tained in  the  will,  or  whether  it  is  to  be 
borne  by  the  settled  legacy)  That  de- 
pends on  the  question  whether  the  will 
contains  '*an  express  provision  to  the 
contrary."  The  first  point  taken  is  that 
this  will  is  dated  before  the  Finance  Act, 
1894 ;  and  it  is  said  that  I  should  have 
regard  to  that  in  construing  the  meaning 
of  the  word  "  duty."  I  think  the  cases 
which  have  been  cited  establish  that  if  it 
is  a  question  of  construction  as  regards 
the  donee  of  the  gift,  as  in  March,  In 
re,^'  the  Act  does  not  affect  the  meaning 
at  all ;  but  if  it  is  a  question  of  the 
description  of  the  subject-matter  of  the 
gift,  then  section  24  of  the  Wills  Act 
requires  that  '*  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall 
appear  by  the  will."  That,  in  the  case  of 
Bridger,  In  re,®  was  applied  so  as  to 
make  a  gift  of  such  part  of  the  testator's 
residuary  trust  estate  as  might  by  law  be 
given  to  charitable  purposes — namely,  to 
a  hospital — take  effect  with  respect  to  a 
larger  amount  of  property  than  it  would 
have  taken  effect  upon  at  the  time  the 
will  was  made  by  reason  of  the  subsequent 
Act.  In  his  judgment  Lord  Davey 
points  out  the  distinction  between  the 
description  of  the  property  and  the  con- 
struction of  the  gift.  Having  regard  to 
those  decisions,  and  to  the  conclusion  I 
have  come  to  on  the  former  part  of  the  case, 
that  a  gift  free  from  duty  is  in  effect  a 
legacy  of  the  duty,  I  consider  that  Bridger, 
In  re,^  governs  this  case,  and  I  have  to  read 
the  will,  with  reference  to  section  24  of  the 
Wills  Act,  as  though  it  had  been  made  just 
before  the  death.  Then  I  find  the  testatrix 
giving  this  settled  legacy  free  from  duty. 
I  have  extreme  difficulty  in  seeing  how  I 
can  spell  out  of  that  anything  other  than 
what  it  says — ^namely,  that  the  legacy  is 
to  be  paid  free  from  duty.  The  settle- 
ment estate  duty  is  charged   upon  the 
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legacy,  no  doubt,  in  a  sense,  but  the 
executors  have  to  pay  it  before  they  pay 
over  the  legacy,  and  they  do  so  as  a  matter 
of  practice.  Not  only  are  they  required 
to  retain,  but  for  their  own  protection 
they  do  retain,  the  duty  before  they  pay 
over  the  legacy.  I  cannot  myself  see  any 
reason  for  saying  that  "  free  from  duty  " 
means  free  from  one  set  of  duties  payable 
by  the  executors  leather  than  from  another 
set  of  duties  payable  by  them.  If  the 
executors  have  to  pay  the  duty  before 
they  hand  over  the  legacy,  they  cannot 
pay  over  that  legacy  free  from  duty  unless 
they  have  discharged  the  duty  first.  If 
they  are  going  to  pay  it  over  less  the 
duty,  then  they  pay  less  than  they  are 
directed  to  pay.  If  they  pay  it  over  sub- 
ject to  duty,  and  if  the  property  is  charged 
with  the  duty,  they  do  not  pay  it  over 
free  from  duty.  I  can  see  no  means  by 
which  I  can  restrict  the  generality  of  the 
word  **  duty."  Mr.  Justice  Kekewich  in 
Farker-JerviSy  In  r«,"  where  an  annuity 
was  to  be  paid  "  without  any  deduction 
whatsoever  except  in  respect  of  income 
tax,"  has  pointed  out  that  it  is  not  neces- 
sary to  use  the  words  "  estate  duty "  in 
order  to  find  an ''  express  provision  to  the 
contrary,"  nor  do  I  think  it  would  be 
possible  so  to  hold  in  the  face  of  the  other 
authorities.  ** Without  any  deduction" 
does  not,  of  course,  refer  in  express  words 
to  the  settlement  estate  duty;  but  the 
Court  of  Appeal  in  Jfaryon-Wilsony  In 
re,^^  held  that  settlement  estate  duty  had 
to  be  paid  out  of  a  testator's  general 
estate  under  his  covenant  to  pay  a  sum 
of  money  "  without  any  deduction." 

I  caunot  draw  any  distinction  which  is 
satisfactoiy  to  myself  between  the  words 
"  without  any  deduction  "  and  "  free  from 
duty."  Hie  result  is  that  I  hold  that  the 
settlement  estate  duty  in  respect  of  the 
settled  legacy  is  also  payable  out  of  the 
general  estate,  and  must,  like  the  legacy 
duty,  be  also  treated  as  an  additional 
legacy,  and  be  added  to  the  legacy  for  the 
purpose  of  abatement. 

Solieitors— Bnsk,  Mellor  ft  Norris  ;  A.  Campbell 
Wade;  Corbould,  Bigby  ft  Co. 

{^Reported  by  R,  J.  A.  Morrison^  Hsj., 
HarristeT'dt-Lceiv, 


Warkingtow,  J.T  Sudbubt  Cohpobatioh 
1905.  N  V,  Empire  Elrctric 

April  6.        J  Light  and  Power  Co. 

Eleatric  LighUng — Pramsional  Order — 
AsaignahilUy — CovUnut  far  Carrying  out 
Proviaional  Order  —  lUegdlity  —  EUctric 
Lighting  Act,  1882  (45  dr  46  Via.  c  56), 
8.  II— Electric  Lighting  (Clatme)  Act^ 
1899  (62  d:  63  Vict.  c.  19). 

Section  II  qf  the  Electric  Lighting  Act, 
1882,  deals  with  tuH)  eUuees  qf  easee.  The 
first  part  deale  with  cases  where  the  local 
authority  remains  the  party  supplying  the 
electricity,  though  it  may  contract  for  the 
execution  of  works  or  buy  the  electricity 
from  some  other  person  or  company ;  the 
second  part  deals  with  cases  of  transfer  by 
the  local  authority  or  some  other  company 
or  person  of  the  legal  powers  for  supplying 
electricity.  It  is  only  to  the  second  of  these 
two  classes  that  the  prohibition  against 
assignment  without  the  consent  of  the  Board 
of  Trade  applies, 

A  local  authority  to  which  a  provisional 
order  had  been  granted  entered  into  a  con- 
tract  toith  an  electric  light  and  poteer  com- 
pany by  which  the  company  was  to  suppiy 
electricity  to  the  district  mentioned  in  the 
provisional  order.  The  contract  contained 
a  large  number  of  clauses,  the  effect  of  whu^ 
was  to  place  the  company  in  the  position 
of  the  corporation  as  regards  powers  and 
duiies : — Held,  that,  the  consent  of  the 
Board  of  Trade  not  having  been  obtained, 
the  contract  was  rendered  void  by  section  1 1 
of  the  Electric  Lighting  Act,  1882. 

The  contract  also  contained  a  clause: 
"  Nothing  herein  contained  shall  be  deemed 
to  constitute  this  contract  as  a  lease  or 
agreement  for  a  lease,  or  to  establish  be* 
tujeen  the  corporation  and  the  company  the 
relation  of  lessor  and  lessee, .  .  .  or  partners, 
or  to  constitute  the  company  general  agerUs 
for  the  corporation  or  to  transfer  to  the 
company  any  potoers,  or  to  create  any 
relationship  between  the  eorporcdion  and 
the  company  which  the  corporation  tare  pro- 
hibited from  transferring  or  creating  by  the 
order  and  the  Electric  Lighting  Acts,  1882 
and  1888,  and  particularly  by  section  11 
of  the  Electric  Lighting  Act,  1882,  the 
intention  being  for  the  corporation  to  give 
to  the  company  every  facility  in  their 
power  for  carrying  out  this  agreement^ 
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wiihout  transferrinff  or  cuiigning  anff  of 
their poufersalndduHm  under  the  order"  ;— 
Hddy  that  ae  the  cigremnent  ae  a  whole 
did  tranefer  or  assign  powers  and  duties 
under  the  order,  the  douse  wasiTtopercftivs, 

In  the  year  1900  the  plaintiff  corpora- 
tion obtained  a  pnmsional  order  for 
snppljing  electric  bght  to  their  diBtrict. 
This  order  receiTed  FiBKrliamentary  con« 
firmation  on  June  25,  1900.  The  plain- 
tiffs were  nnaUe  to  obtain  a  loan  from 
the  Local  Government  Board,  and  were 
therefore  not  themselves  in  a  position  to 
woric  the  order.  On  June  25,  1902,  the 
time  limited  bj  the  proviaional  order 
for  the  completion  of  the  works  expired. 
On  May  30,  1904,  the  agreement  sued 
upon  was  entered  into.  The  consent  of 
the  Board  of  Trade  to  this  agreement 
was  not  obtained*  On  January  30,  1905, 
the  provisioiial  order  was  revoked. 

The  agreement  of  May  30, 1904,  was 
made  between  the  corporation  of  the  one 
psrt  and  the  defendant  company  of  the 
other  part,  and  contained  thia  following 
material  provkioiis : 

^  1.  The  company  will  at  their  own  sole 
cost  and  charges  within  six  calendar 
months  next  aftorthedate  of  these  presents 
oommenee  to  construct  erect  provide  and 
eqmp  aD  neeesaary  workn,  and  provide 
asd  lay  and  fix  all  necessary  things,  for 
the  mano&eture  supply  and  distribution 
of  electricity  within  the  area  of  supply 
defined  in  the  order,  and  will  well  and 
efficiently  complete  the  same  in  all  respects 
in  aooosdanoe  with  the  said  order,  the 
Electric  Lighting  Aots,  and  the  regula- 
tions for  tlM  time  being  of  the  Board  of 
Trade,  noi  later  than  twelve  calendar 
months  next  after  the  date  of  commence- 
ment oi  the  said  works  (hereinafter  called 
'  the  date  of  conuneneement  of  supply  *) 
and  from  that  date,  and  until  the  purchase 
by  the  corporation  hereinafter  mentioned 
or  the  determination  oC  this  agreement 
itnder  the  powers  or  in  the  drcumstances 
herein  mentioned,  will  manufEu^ure  dii- 
tribute  and  supply  electricity  for  to  and 
within  the  said  area  of  supply,  and  the 
eeferal  persons  oompanies  and  bodies 
who  shall  be  entitled  to  the  same,  for  use 
therein^  and  wiU  during  the  continuance 
of  this  agreement,  and  until  such  purchase, 


continue  such  manufacture  distribution 
and  supply  and  in  all  the  said  matters 
aforesaid  and  in  all  other  respects  as 
between  the  company  and  the  corporation 
carry  out  the  provisions  of  the  said  order 
as  fully  as  if  the  company  were  the  under- 
takers thereunder,  except  as  in  this 
agreement  is  otherwise  provided. 

*^2.  The  company  are  to  provide  a 
sufficient  and  competent  staff  of  engineers 
clerks  servants  and  workmen  and  are  to 
be  responsible  for  the  efficient  working  of 
the  undertaking,  and  for  the  fialfilment 
of  the  duties  imposed  upon  the  corporation 
by  the  order,  the  Electric  Lighting  Acts, 
and  the  regulations  of  the  Board  of  Trade 
for  the  time  being. 

'^  3.  The  company  shall,  whilst  they 
manufacture  and  supply  electricity  in  the 
said  area  under  this  coaitract,  be  entitled 
£or  their  own  b^iefit  to  the  income  and 
receipts  to  be  derived  from  the  installa- 
tion and  supply  of  electricity  within  the 
said  area  of  supply.  If  it  shall  be  neces- 
sary to  take  legal  or  other  proceedings 
for  the  recovery  of  such  revenue  or  re- 
ceipts the  same  shall  at  the  request  and 
expense  of  the  company  be  taken  by  the 
corporation.  Any  moneys  received  by  the 
corporati<Hi  in  respect  of  electricity  sup- 
plied by  the  company  under  this  contract 
shall  be  held  by  the  corporation  to  the 
use  of  and  be  paid  to  the  company  subject 
neverth^ss  to  the  deduction  of  any  costs 
and  expenses  ineurxed  in  respect  thereof 
or  due  to  the  corporation  in  respect  of 
any  other  matters  under  this  agreement. 

*'4.  The  company  shall  pay  all  costs 
charges  and  expenses  whatsoever,  of  and 
in  connection  with  the  manufacture 
supply  and  distiibution  of  electricity 
within  the  said  area,  and  of  the  collection 
and  recovery  of  the  revenue  and  receipts 
arising  from  the  sale  of  electricity,  and  all 
rates  taxes  assessments  outgoings  duties 
charges  impositions  and  liabilitm  what- 
soever, it  being  the  true  intent  and  mean- 
ing of  these  {Mresents  that  (subject  to  the 
provisions  of  clauses  8  and  9  hereof)  the 
corporation  ai'e  not  by  reason  of  these 
presents,  or  of  anything  herein  contained, 
done  or  omitted  hereund^,  to  be  imder 
any  obligation  to  pay  any  money  what- 
ever, or  to  incur  any  liability  to  Koy  one, 
and  are  to  be  in  the  same  position  as 
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regards  pecuniary  liability  as  fully  and 
effectaally  as  if  the  order  could  be,  and 
had  been,  lawfully  transferred  to  the  com- 
pany with  the  consent  of  the  Board  of 
Trade,  and  the  corporation  had  been  dis- 
charged from  all  liability  thereunder/' 

"  8.  The  company  agree  for  the  period  of 
five  years  from  the  date  of  commencement 
of  supply,  or  the  determination  of  the 
present  agreement  between  the  Sudbury 
Gas  Light  and  Coke  Go.  and  the  corpora- 
tion, expiring  at  1st  Aug.,  1904,  which- 
ever shall  last  happen,  to  supply  and  the 
corporation  agree  for  the  same  period  to 
take  electricity  to  all  existing  and  future 
public  street  lamps.  The  electric  current 
so  to  be  taken  by  the  corporation  shall  be 
sufficient  to  keep,  and  the  company  shall 
supply,  one-third  of  the  public  lamp  posts 
with  quarter  Ampere  Nernst  lamps,  and 
the  remainder  of  the  public  lamp  posts 
with  16  candle  power  lamps,  which  by 
the  terms  of  this  clause  are  to  be  sup- 
plied with  electric  current,  and  main- 
tained in  accordance  with'  the  above 
standard,  between  sunset  and  11  p.if.  on 
week  days,  and  between  sunset  and  10  p.m. 
on  Sundays,  to  be  calculated  as  1300 
lighting  hours  per  annum,  unless  and 
until  such  arrangement  is  modified  by 
further  agreement.  The  company  shall 
supply  electricity  to,  and  light  and  ex- 
tinguish such  lamps,  and  repair  maintain 
and  clean  the  lamps  shades  coverings 
and  fittings  and  things  (but  not  in- 
cluding lamp  posts)  appertaining  thereto, 
at  the  price  of  21,  per  lamp  per  annum, 
to  be  paid  quarterly  by  the  corporation  to 
the  company.  If  the  corporation  desire 
to  keep  the  same  alight  for  a  longer 
period  they  shall  pay  on  a  similar  calcu- 
lation. .  .  . 

*^  9.  The  corporation  agree  to  instal  the 
electric  light  in  all  present  and  future 
public  and  municipal  buildings  (except 
the  Technical  Institute)  erected,  and  to 
be  erected  or  acquired,  by  them  within  a 
period  of  five  years,  and  to  take  elec- 
tricity for  the  lighting  thereof  from  the 
company  at  a  price  not  to  exceed  sixpence 
per  unit. 

"  10.  The  price  to  be"charged  by  the 
company  for  lighting  purposes  is  not  to 
exceed  sevenpence  per  BoaKl  of  Trade  unit 
and  for  power  it  is  not  to  exceed  fourpence 


for  each  Board  of  Trade  unit.  The  com- 
pany shall  have  the  option  of  charging  by 
any  other  system  allowed  by  the  order 
and  the  Board  of  Trade  provided  that 
the  charge  under  such  other  system  shall 
not  exceed  the  charges  above  men- 
tioned. .  •  • 

"11.  The  company  shall  issue  and  en- 
force upon  their  customers  the  usual 
regulations  in  respect  of  conditions  of 
supply  and  house  wiring  so  as  to  insure 
regularity  and  continuity  of  supply. 
These  regulations  shall  be  mutually 
agreed  upon  between  the  company  and  the 
corporation  and  in  case  of  difference 
settled  by  arbitration  in  manner  herein 
provided." 

''  14.  With  respect  to  the  breaking  up  of 
streets,  restrictions  on  breaking  up  {nrivate 
streets,  and  above  ground  works,  and  the 
alteration  of  the  position  of  pipes  and 
wires  under  streets,  the  company  shall  in 
all  respects  observe  and  be  subject  to  the 
provisions  of  the  order,  the  Electric 
Lighting  Acts,  and  the  Acts  incorporated 
therewith,  and  all  regulations  made  and 
required  to  be  observed  from  time  to  time 
by  the  Board  of  Trade,  the  Postmaster- 
General,  and  the  corporation,  in  the  same 
manner  and  with  the  same  duties  liabili- 
ties and  consequences  as  if  the  company 
and  not  the  corporation  were  undertakers 
under  the  said  order.  The  company  will 
indemnify  the  corporation  against  any 
compensation  damages  penalties  fees, 
expenses  and  costs  to  which  the  corpora- 
tion may  become  liable,  or  be  compelled 
to  pay,  by  reason  of  any  act  neglect  or 
default  of  the  company  in  the  premises. 
And  with  respect  to  the  matters  that  are 
to  be  determined  or  required  by  two 
Justices  under  section  9  of  the  Gas  Works 
Clauses  Act,  1847,  the  same  are  to  be 
determined  and  required  by  arbitration 
in  manner  hereinafter  provided.  The 
penalties  expenses  and  payments  in 
respect  of  the  premises  which  the  com- 
pany would  be  liable  to  be  ordered  to  pay 
to  the  corporation,  if  the  company  and  not 
the  corporation  were  the  undertakers, 
shall  be  determined  and  assessed  by  arbi- 
tration in  manner  hereinafter  provided, 
and  paid  to  the  corporation  on  demand. 
The  company  may  require  the  corporation 
to  give  any  notices  which  the  undertakers 
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are  required  to  give  in  the  premises. 
Provided  that  where  the  giving  of  any 
such  notice  may  in  the  opinion  of  the 
corporation  result  in  the  corporation 
being  liable  for  any  payment  compensa- 
tion expense  penalty  or  costs,  the  com- 
pany will  deposit  a  sum  of  money  with 
the  corporation  sufQcient  to  cover  the 
same  before  the  corporation  can  be  re- 
quired to  give  such  notice. 

"  15,  "When  the  corporation  are  the 
givers  of  the  notice  under  section  16  of 
the  schedule  to  the  Electric  Lighting  Act, 
1899,  they  may,  before  complying  with  a 
requisition  under  that  section,  require  the 
company  to  deposit  with  the  corporation 
the  sum  of  50^.,  which  shall  remain  as  a 
security  to  the  corporation  for  the  repay- 
ment to  them  of  the  expense  to  be  in- 
curred by  them  in  complying  with  the 
said  requisition.  The  corporation  shall 
render  to  the  company  weekly  accounts  of 
expenditure  incurred  by  them  in  the 
breaking  up  and  reinstatement  of  streets 
for  the  purposes  of  the  company's  works, 
and  the  company  shall  pay  the  amount 
of  each  such  account  to  the  corpora- 
tion within  21  days  after  the  receipt 
thereof.  The  company  however  may 
elect  to  do  all  reinstatement  work  them- 
selves, in  which  case  such  reinstatement 
must  be  carried  out  to  the  satisfaction  of 
the  Borough  Surveyor.  Upon  completion 
of  all  works  to  which  any  such  requisition 
relates  the  said  deposit  or  security  shall 
if  the  company  so  require  be  repaid  or 
returned  to  the  company.  While  any 
such  repayment  is  in  arrear,  the  corpora- 
tion may  recoup  themselves  out  of  the 
said  deposit,  or  by  realising  or  enforcing 
such  security,  and  they  shall  not  be 
bound  to  commence  or  continue  any  work 
while  any  such  payment  is  so  in  arrear, 
or  the  deposit  for  the  time  being  is  less 
than  30Z." 

"18.  The  company  are  at  all  proper 
times  to  be  prepared  to  comply,  and  when 
called  upon  to  do  so  by  the  corporation 
or  the  Board  of  Trade  they  are  to  comply, 
with  section  9  of  the  Electric  Lighting 
Act,  1882,  and  the  schedule  to  the  said 
Act,  and  clause  6  of  the  schedule  to  the 
Electric  Lighting  Glauses  Act,  1899,  in 
all  respects  as  if  they  were  the  under- 
takers under  the  order.  If  the  corporation 


as  undertakers  under  the  order  have  to 
prepare  and  publish  the  annual  statement 
required  by  section  6  of  the  Electric 
Lighting  Act,  1882,  and  to  comply  with 
the  other  provisions  of  the  Electric  Light- 
ing Acts,  1882  and  1899,  and  the  regula- 
tions of  the  Board  of  Trade  relating  to 
accounts,  and  the  audit  examination  and 
publication  thereof,  the  company  will, 
within  the  time  required  by  the  said  Acts, 
prepare  the  said  statement  in  the  form 
required  by  the  Board  of  Trade,  and  give 
to  the  corporation  and  the  auditor  or 
auditors  whose  duty  it  is  to  audit  and 
examine  the  same,  all  necessary  assistance 
and  information  and  access  to  their  books 
and  vouchers  until  the  said  audit  is 
complete. " 

"  22.  The  company  shall  conduct  anci 
manage  the  said  business  of  manufacture 
distribution  and  supply  so  as  not  to  cause 
any  injury  loss  damage  or  nuisance  or 
annoyance  to  persons  or  property 
whether  in  the  neighbourhood  of  the 
works  or  otherwise,  and  so  as  not  to 
render  the  corporation  liable  to  an  injunc- 
tion or  order." 

"  26.  The  corporation  hereby  authorise 
the  company  to  give,  if  necessary,  in  the 
name  of,  and  as  agents  for,  the  corpora- 
tion all  notices  which  by  the  order  are 
authorised  or  required  to  be  given  to 
public  and  local  authorities,  and  to 
persons  companies  and  consumers,  for 
the  purpose  of,  and  in  accordance  with, 
the  order.  If  any  notice  has  to  be  served 
by  or  through  the  corporation,  the  com- 
pany shall  draw  up  the  same  and  all 
necessary  plans  and  forward  the  same  to 
the  corporation,  and  the  corporation  will 
then  serve  the  same  accordingly,  and  the 
company  will  pay  any  expense  incurred 
by  the  corporation  in  relation  thereto. 

"  27.  Nothing  herein  contained  shall  be 
deemed  to  constitute  this  contract  as  a 
lease  or  agreement  for  a  lease,  or  to 
establish  between  the  corporation  and  the 
company  the  relation  of  lessor  and  lessee 
(except  as  to  the  agreement  for  a  lease  of 
the  said  site  of  the  central  station)  or 
partners,  or  to  constitute  the  company 
general  agents  for  the  corporation,  or  to 
transfer  to  the  company  any  powers,  or  to 
create  any  relationship  between  the  cor- 
poration and  the   company  which  i<the  t 
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corporation  are  prohibited  firom.  transfer- 
ring or  creating  by  the  order  and  the 
Electric  lighting  Acts,  1882  and  1888, 
and  particularly  by  section  11  of  the 
Electric  Lighting  Act,  1882,  the  inten- 
tion being  for  the  corporation  to  give  to 
the  company  every  &cility  in  their  power 
for  carrying  out  this  agreement,  without 
transferring  or  assigning  any  of  their 
powers  and  duties  under  the  order." 

The  last  clause  empowered  the  corpora- 
tion to  purchase  the  undertaking  and  the 
goodwill  of  the  company. 

The  action  was  brought  to  recover 
damages  for  breach  by  the  defendants  of 
a  stipulation  contained  in  clause  7  of  the 
said  agreement  to  enter  into  a  bond  in  the 
sum  of  2,000^.,  secured  as  therein  men- 
tioned, for  the  carrying  out  of  the  provi- 
sions of  the  agreement.  The  defendants 
pleaded  {inter  alia)  that  the  agreement 
having  been  entered  into  by  the  plaintiffs 
without  the  consent  of  the  Board  of  Trade, 
as  required  by  section  11  of  the  Electric 
Lighting  Act,  1882,*  was  null  and  void. 

E,  P.  Hewitt  and  Edward  Fmrer^  for 
the  plaintiffs. — ^The  agreement  of  May  30, 
1904,  is  not  a  transfer  or  divesting  of  the 
rights  of  the  corporation,  but  leaves  the 
corporation  the  undertakers  as  regards 
outsiders.  It  contains  provisions  for  in- 
demnity, it  being  intended  that  for  a 
period  c^  time  covered  by  the  agreement 
the  defendant  company  should  do  the 
work  and  supply  the  electric  energy.  It 
was  imperative  to  come  to  some  such 
agreement  as  this,  owing  to  the  inability 
of  the  corporation  to  raise  the  necessary 
capital  on  loan.      It  is  for  those  who 

(1)  Section  11  of  the  Electric  Lighting  Act, 
1882,  enacts:  ''Any  local  authority  who  have 
obtained  a  license,  order,  or  special  Act  for  the 
supply  of  electricity,  may  contract  with  any 
company  or  person  for  the  execution  and  main- 
tenance of  any  works  needed  for  the  purposes 
of  such  supply,  or  for  the  supply  of  electricity 
within  any  area  mentioned  in  such  license, 
order,  or  special  Act,  or  in  any  part  of  such 
area;  but  no  local  authority,  oompenyt  or 
I»erson  shall  by  any  contract  or  assignment 
transfer  to  any  other  company  or  person  or 
divest  themselves  of  any  legal  powers  given  to 
them,  or  any  legal  liabilities  imposed  on  them 
by  this  Act,  or  by  any  license,  order,  or  special 
Act,  without  the  consent  of  the  Board  of 
Trade." 


allege  the  invalidity  of  the  agreement  to 
make  good  their  assertion.  The  agree- 
ment is  not  within  the  second  part  of 
section  11  of  the  Electric  Lighting  Act, 
1882.1 

[They  also  referred  to  the  Electric 
Lighting  Glauses  Act,  1899.] 

(7aw,  K,C.^  Rolt,  and  Tyldeal&y  J<me9 
were  not  called  upon  to  argue  on  behalf 
« of  the  defendants, 

Wajlbingtok,  J. — ^Ihis  is  an  action 
brought  by  the  Corporation  of  Sudbury 
against  the  Empire  Electric  light  and 
Power  Company  to  recover  damages  for 
breach  of  anagreement  dated  May  30, 1 904. 
The  defence  is  that  the  agreement  was  an 
illegal  agreement,  and  one  into  which  the 
corporation  were  prohibited  from  entering 
by  section  1 1  of  the  Electric  Lighting  Act, 
1882. 

Kow  in  the  year  1900  the  Corporation 
of  Sudbury  were  promoting  a  provisional 
order  intended  to  confer  upon  them  the 
power  of  lighting  their  borough  by  elec- 
tricity. The  Electric  Clauses  Act,  1899, 
contains  in  its  schedule  regulations  and 
provisions  which,  prior  to  that  time,  were 
usually  inserted  in  electric  lighting  orders; 
and  there  is  one  point  which  comes  up  in 
every  part  of  these  regulations,  and  that 
is  the  distinction  between  cases  in  which 
the  local  authority  is  the  undertaker,  and 
cases  in  which  persons  other  than  the 
local  authority  are  undertakers.  This  is 
a  distinction  which  is  prominent  through- 
out in  the  schedule  to  the  Electric  Light- 
ing Clauses  Act,  1899.  I  need  not  go 
through  it  in  detail,  but  it  comes  con- 
stantly  throughout  the  regulations  so 
made.  It  is  clear,  therefore,  that  Parlia- 
ment, in  dealing  with  these  matters 
draws  a  strong  distinction  between  a  class 
of  cases  in  which  the  local  authority  itself 
undertakes  the  duty  of  lighting  its  town 
or  district,  and  where  that  duty  is  under- 
taken for  its  profit  by  some  other  perscm 
or  corporation.  I  will  read  section  11  of 
the  Act  of  1882,  on  which  it  all  turns. 

The  first  part  deals  with  one,  and  one 
only,  of  the  classes  of  cases  whidi  I  have 
mentioned — ^uamc^y,  those  in  which  the 
local  authority  is  the  undertaker.  [His 
Lordship  read  the  section,  and  continued :] 
As  I  have  said,  the  fiist^art  of  tiiat 
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section  1 1  refers  to  one  of  the  two  classes ; 
the  second  part  of  that  clause  refers  to 
both  ckfises  of  provisional  order.  Now, 
jGrst  consider  what  is  the  meaning  of  the 
first  part,  which  refers  to  the  lo(»I  autho- 
rity only.  What  is  it  it  empowers  them 
to  do  1  It  first  describes  the  person  to 
whom  authority  is  to  be  given  as  the 
''local  authority  who  have  obtained  a 
license,  ord^  or  special  Act  for  the  supply 
of  electricity."  That  means  an  order  for 
the  supply  by  itself  to  its  district  of 
electricity,  and  it  enables  that  authority 
to  '^  contract  with  any  company  or  person 
for  the  execution  and  maintenance  of  any 
works  needed  for  the  purposes. of  such 
supply  " — that  is,  for  the  supply  by  the 
local  authority.  It  is  still  the  local  autho- 
rity which  is  the  person  supplying  elec- 
tricity. It  is  the  person  to  contract  for 
the  execution  and  maintenance  of  works 
enabling  the  local  authority  to  carry  oat 
their  undertaking  of  supplying  electricity. 
That  is  the  first  thing.  The  next  sen- 
tence relates  to  a  di£ferent  matter.  It 
may  be  that  the  local  authority  may  not 
find  it  convenient  themselves  to  construct 
generating  stations  and  so  forth.  In  that 
case  they  may  make  contracts  with  other 
persons  for  the  supply  of  electricity. 
That  only  means  that  the  local  authority, 
who  are  the  luidertakers,  may  buy  the 
electricity  in  bulk,  or  in  some  other  way, 
according  to  the  terms  of  the  contract, 
from  the  outside  person  or  company. 
That  seems  to  me  to  be  all  that  the  first 
part  of  the  section  authorises.  The 
second  part  of  the  section,  which,  as  I 
have  pointed  out,  deals  not  only  with  local 
authorities,  but  with  both  classes  to 
whom  provisional  orders  may  be  granted, 
prohibits  the  undertakers  by  any  contract 
or  assignment  from  transferring  to 
another  company  or  person,  or  divesting 
themselves  of  any  legal  powers  given  to 
them,  or  imy  legal  liabilities  imposed  on 
them  by  the  Act,  without  the  consent  of 
the  Board  of  Trade.  Now  take  the  case 
of  a  local  authority.  It  seems  to  me  that 
that  means  that  the  power  which  the 
provisional  order  gives  to  the  local  autho- 
rity of  itself  supplying  the  district  with 
electricity  is  not,  without  the  consent  of 
the  Board  of  Trade,  to  be  put  into  the 
iiands  of  any  other  company  or  person. 


I  come  now  to  the  &ctB  of  this  particu- 
lar case.  The  Sudbury  Corporation  got 
their  order,  and  it  was  confirmed  by  Act 
of  Parliament  on  June  25,  1900.  They 
could  not,  or  were  unwilling  to,  carry  out ' 
the  supply  to  the  borough  themselves; 
and  after  considerable  deLBiy,  on  May  30, 
1904,  they  made  the  agreement  in  ques- 
tion. That  agreement  recites  that  ihe 
corporation,  b^g  the  local  authority, 
have  obtained  a  provisional  order,  and 
that  it  was  confirmed.  Then  that ''  In 
pursuance  of  the  powers  granted  in  that 
respect  by  section  11  of  the  Electric 
Lighting  Act,  1882,  the  corporation 
have  power  to  contract  with  the  company 
for  the  execution  and  maintenance  of  the 
works  needed  for  the  purposes  of  the 
supply  of  electricity  within  the  area 
mentioned  in  the  order,  and  for  the 
supply  of  electricity  therein,  on  the  terms 
and  conditions  hereinafter  contained.'* 
They  follow  the  exact  words  of  section  1 1 . 
Whether  they  have  the  power  to  contract 
for  the  things  which  they  there  mention 
"  on  the  terms  and  conditions  hereinafter 
contained,"  is  just  what  I  have  to  deter- 
mine. They  suggest  that  they  have,  but 
that  is  the  question  I  have  to  settle. 
Then  the  agreement  provides  this :  that 
the  company  are,  within  a  certain  date,  to 
'^  commence  to  construct  erect  provide 
and  equip  all  necessary  works,  and  pro- 
vide and  lay  and  fix  all  necessary  things 
for  the  xoanufisuiture  supply  and  distribu- 
tion of  electricity  within  the  area  of 
supply,"  and  to  complete  the  same  in 
aocordance  with  the  order,  the  Act,  and 
the  regulations  of  the  Board  of  Trade 
within  a  certain  period.  Then  ''from 
that  date,  and  until  the  purchase  by  the 
corporation  hereinafter  mentioned,  or  the 
determination  of  this  Agreement  under 
the  powers  or  in  the  circumstances  herein 
mentioned,  will  manufacture  distribute 
and  supply  electricity  for  to  and  within 
the  said  area  of  supply,  and  the  several 
persons  companies  and  bodies  who  shall 
be  entitled  to  the  same,  for  use  therein, 
and  will  during  the  continuance  of 
this  Agreement,  and  imtil  such  pur- 
chase, continue  such  manufiacture 
distribution  and  supply,  and  in  all 
the  said  matters  aforeadyd  and  in  all 
other  respects,  as  between  the  company 
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and  the  corporation,  carry  out  the  pro- 
visions of  the  said  order  as  fully  as  if  the 
company  were  the  undertakers  there- 
under, except  as  in  this  agreement  is 
otherwise  provided/'  By  the  terms  of 
that,  if  there  were  nothing  else  in  the 
agreement,  it  seems  to  me  plain  that  not 
only  is  the  company  to  construct  the 
necessary  works  and  supply  the  electricity, 
but  they  are  to  carry  on  the  business. 
They  are  to  do  that  which  the  provisional 
order  authorised  the  corporation  to  do. 
That  is  made  clear  as  we  go  on.  I  will 
pass  over  clause  2,  which  is  with  regard 
to  the  staff.  Then  clause  3  is  somewhat 
important.  [His  Lordship  read  the  first 
part  of  the  clause,  and  continued  :]  Then 
apparently  realising  that  they  might  be 
unable  to  treat  themselves  as  regards 
third  persons  as  the  undertakers,  the 
clause  goes  on  to  provide  that  if  legal 
proceedings  are  required  the  corporation 
shall  take  them,  but  that  the  moneys  that 
may  be  received  by  the  corporation  in 
respect  of  electricity  supplied  by  the  com- 
pany under  this  agreement  "  shall  be  held 
by  the  corporation  to  the  use  of  and  be 
paid  to  the  company  subject  neverthe- 
less to  the  deductioti  of  any  costs  and  ex- 
penses incurred  in  respect  thereof  or  due 
to  the  corporation  in  respect  of  any  other 
matter  under  this  agreement."  Then 
comes  clause  4,  which  is  a  very  important 
clause.  [His  Lordship  read  clause  4,  and 
continued :]  Now,  if  words  mean  any- 
thing they  mean  that  as  between  these 
parties  the  corporation  intended  to  trans- 
fer or  to  do  that  which  would  have  the 
same  effect  (perhaps  that  is  the  better  way 
of  putting  it)  as  a  transfer  with  the  con- 
sent of  the  Board  of  Trade. 

Then  we  come  to  clause  5,  which  I 
need  not  read.  Clause  6  deals  with  the 
consideration  that  has  to  be  paid.  Then 
there  is  clause  7,  which  relates  to  the 
giving  of  a  bond,  which- really  is  the  clause 
which  gives  rise  to  this  action.  I  need 
not  read  it  now.  Then  in  clauses  8  and  9 
there  are  provisions  as  to  the  supply  of 
electricity  for  public  purposes.  Clause  9 
perhaps  may  be  important.  [His  Lord- 
ship read  it,  and  continued :]  So  there 
again  the  corporation — in  respect  of  their 
public  buildings,  which,  if  they  carried  out 
the  order  themselves,  they  would  supply, 


of  course,  by  themselves — contract  with 
the  company  to  pay  for  that  supply. 
[His  Lordship  read  the  material  part 
of  clause  10,  and  continued :]  There- 
again  the  provisional  order,  and  the  regur- 
lations  under  it,  provide  that  the  under^ 
takers  were  the  persons  to  charge,  an^ 
one  cannot  help  seeing  that  when  a 
provisional  order  is  granted  to  a  loca) 
authority,  Parliament,  in  confirming  that 
order,  is  giving  to  the  public  body  the- 
discretion  as  to  the  amount  which  shall 
be  charged — of  course,  within  certain 
definite  limits ;  but  under  this  agreement 
the  discretion  is  transferred  to  the  com- 
pany. It  is  the  company  who  are  to 
charge  the  price  for  the  electricity — of 
course,  within  the  legal  limits — but  still 
it  is  at  the  discretion  of  the  company 
to  fix  the  price  within  those  limits.  [His 
Lordship  read  clause  11,  and  continued  :} 
That,  again,  is  another  matter,  which  is  a 
matter  left  to  the  discretion  of  the  under- 
takers. The  regulations  under  which  the- 
electricity  shall  be  supplied  are  by  this 
agreement  left  to  the  company  to  fix» 
subject,  no  doubt,  to  the  consent  of  the 
corporation,  and  to  the  fixing,  if  the- 
corporation  and  the  company  do  not 
agree,  by  a  third  person  agreed  on 
between  the  parties.  Clauses  12  and  1$ 
I  need  not  trouble  about.  Clause  14 
refers  to  the  breaking  up  of  streets.  I 
do  not  propose  to  read  it.  It  is  enough 
to  say  that  clause  14  treats  the  company 
as  the  undertakers  and  the  corporatioi^ 
as  the  persons  having  control  of  the 
streets,  and  puts  it  into  the  power  of  the 
company  to  require  the  corporation  to- 
give  any  notices  which  may  be  required.. 
Clause  15  is  an  endeavour  to  reconcile 
the  provisions  of  this  agreement  with  the 
regulations  made  under  and  incorporated 
in  the  Electric  Lighting  Clauses  Act — 
regulations  which  refer  to  cases  in  which 
persons  other  than  the  local  authority  are 
the  undertakers.  It  is  an  endeavour  to^ 
apply  that  part  of  those  regulations  ta 
this  agreement,  again  treating,  for  the- 
purposes  of  this  agreement,  the  company 
as  the  undertakers,  and  the  corporation- 
as  the  local  authority  and  opposed  to  the^ 
undertakers.  Then,  again,  there  are 
provisions  in  clause  18  with  regard  to  the* 
preparation  of  accounts.    Th^is  another- 
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attempt  to  apply  to  this  transaction  the 
regulations  incorporated  in  the  Electric 
Lighting  Clauses  Act,  which  refer  to  the 
case  where  the  undertakers  are  not  the 
local  authority. 

Then  there  are  a  numher  of  clauses 
of  details  which  are  not  of  importance. 
Clause  22,  however,  perhaps  is.  [His 
Lordship  read  the  clause,  and  continued :] 
Again  treating  the  business  as  being  that 
of  the  company,  and  not  of  the  corpora- 
tion, clause  26  is  also  of  importance. 
[His  Lordship  read  the  clause,  and  con- 
tinued :]  There,  again,  any  power  which 
the  corporation  have  of  giving  notices  is 
by  the  clause  transferred  to  the  company. 
The  corporation  is  purely  ministerial ;  it 
cannot  help  itself.  It  has  bound  itself  to 
give  any  notices  or  serve  any  plans  the 
company  think  necessary.  Clause  27  is 
an  attempt  by  the  parties  to  get  out  of 
the  difficulty  which  the  whole  tenor  of 
the  agreement  has  created.  [His  Lord- 
ship iiBad  clause  27,  and  continued  :]  That 
is  what  is  most  relied  on  by  the  plaintiffs. 
It  seems  to  me,  if  you  take  the  agreement 
as  a  whole,  and  see  that  it  does  transfer 
or  assign  powers  and  duties  under  the 
order,  it  is  impossible  to  give  any  effect 
to  a  statement  by  the  parties  that  nothing 
shall  be  deemed  to  do  so.  If  the  agree- 
ment does  it,  it  does  it.  That  clause  is 
merely  a  statement  that  as  between  the 
parties  themselves,  so  far  as  they  are 
capable  of  contracting,  it  shall  not  be 
treated  as  transferring  or  assigning  any 
of  their  powers  or  duties.  If  the  agree- 
ment in  &ct  does  it,  I  do  not  think  I  can 
give  any  effect  to  the  declaration  that 
they  do  not  intend  to  do  it. 

The  agreement  is  a  very  long  one. 
I  think  there  is  nothing  else  I  need  refer 
to  except  the  last  clause,  and  only  to  the 
provision  that  the  corporation  may  after 
a  ^certain  time  compulsorily  purchase  not 
only  the  buildings,  machinery,  lines,  plant, 
and  so  on,  but  the  goodwill  of  the  busi- 
ness. If  anything  were  wanted  to  con- 
firm the  remarks  which  I  made  on  the 
first  clause  of  the  agreement,  it  is  sup- 
plied by  the  last  clause.  It  is  obvious 
that  the  idea  of  both  parties  was  to 
transfer  the  entire  business  of  supplying 
electricity  to  the  town  of  Sudbury  from 
the  corporation  which  had  obtained  Par- 


liamentary powers  to  light  their  district 
to  the  company  who  were  independent 
contractors,  and  to  do  so  without  the 
consent  of  the  Board  of  Trade. 

It  seems  to  me  plain  that  the  agree- 
ment is  one  prohibited  by  section  11  of 
the  Electric  Lighting  Act,  1882.  That 
makes  it  unnecessary  for  me  to  consider 
any  further  question. 


Sollcitora — Belf rage  k  Co.,  agents  for  W.  Bayly 
Ransom,  town  clerk,  Sudbary,  Suffolk,  for 
plaintiffs :  Le  Brassenr  &  Oakley,  for  defen- 
dants. 

[Reported  hy  A,  E»  Randall^  E^q., 
BarrUfter-at-Lan', 


Buckley,  J.  )    Swansea  Cobporation 

1905.         >  V. 

May  4,  5, 11.  )  National  Telephone  Co. 

TeUpJione — Rival  Systems  —  Right  to 
Intercommunication — Telegraph  Acty  1899 
(62  dh  63  Vict,  c,  38),  a.  3. 

Where  an  action  is  hrouglU  to  obtain 
telephonic  irUercommunication  under  the 
Telegraph  Acty  1899,  between  the  systems 
of  two  licensees  of  the  Fostmaster-Gineral, 
ihe  Court  may  indicate  that  a  certain  way 
of  carrying  out  intercommunication  is  the 
proper  one,  leaving  it  to  the  paHies  to 
determine  how,  as  matter  of  working  and 
with  or  unthout  modifications  as  the  exi- 
gencies of  business  require^  it  can  be  carried 
into  effect,  and  can  decide  that  a  particular 
\oay  of  carrying  out  intercommunication 
is  not  the  proper  one^  but  wiU  not  direct 
particular  works  to  be  done  or  order 
facilities  for  intercommuniccUion  to  be 
given  in  any  defined  or  exhaustive  form. 

Defendants^  who  were  licensees  whose 
licence  had  been  extended  in  respect  of  an 
exchange  area  under  the  provisions  of  sec- 
tion 3  of  the  Telegraph  Act,  1899,  and 
who  were  requested  by  the  plaintiffs,  who 
were  subsequent  licensees  for  ihe  same 
exchange  area,  to  provide  intercommunica- 
tion with  their  system,  contended  that  for 
ihe  purpose  of  such  intercommunication 
the  plaintiffs  should  duplicate  ihe  junction 
lines  already  existing  between  ihe  central 
and  subsidiary  telephonic  exchanges  ofJi^  ^ 
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d$/endarU$: — Held,  that  thi8  contention 
tooi  unreaaoncMe^  cmd  not  jmtified  by  the 
Act. 

The  general  aoope  and  effect  of  the  Tele- 
graph Acty  1899,  as  regards  telephonic 
intercommunication^  considered. 

Before  September,  1902,  the  National 
Telephone  Co.,  lim.,  had,  under  a  non- 
exclusive licence  from  the  Postmaster- 
General,  established  a  system  of  public 
telephonic  communication  in  the  Swansea 
exchange  area. 

In  September,  1902,  the  Postmaster- 
General,  under  the  Telegraph  Act,  1899,^ 

(I)  Telegraph  Act,  1899,  s.  3,  sub-s.  I :  *'  Wliere 
an  existing  company  have  before  the  passing 
of  this  Act,  under  a  licence  from  the  Post- 
master-General, provided  a  system  of  pablic 
telephonic  communication  in  any  exchange 
area,  and  it  is  proposed  to  grant  a  new  licence 
to  a  local  authority  or  to  another  company  to 
provide  pablic  telephonic  commnnlcation  in 
the  same  exchange  area,  or  any  part  thereof, 
then,  if  the  existing  company  consent  to  it 
being  made  a  condition  of  their  licence — (a)  that 
they  will  not  give  favour  or  preference  to  any 
person  whomsoever  within  the  area  specified  in 
the  new  licence,  and  will  not,  within  that  area, 
as  a  condition  of  giving  a  service,  require  from 
any  person  the  grant  of  any  facility  except  for 
the  purpose  of  supplying  telephonic  communi- 
cation to  that  person ;  and  (h)  that  their ' 
charges  shall  not,  within  the  area  specified  in 
the  new  licence,  exceed  the  maximum  rates  or 
fall  below  the  minimum  rates  authorised  in 
that  behalf  by  the  Postmaster-General  within 
that  area,  it  shall  be  a  condition  of  the  grant  of 
the  new  licence,  that  where  it  is  proved  to  the 
satisfaction  of  the  Postmaster-General  that  the 
existing  company  have  incurred  or  contracted 
to  incur,  in  the  area  specified  in  the  new  licence, 
material  expenditure  in  laying  down  under- 
ground  wires,  and  have  by  agreement  with 
any  local  authority  within  that  area  acquired 
powers  for  that  purpose,  those  powers  shall 
continue  for  the  period  specified  in  the  new 
licence  for  the  duration  thereof.  .  .  /' 

Sub-section  4  :  "  Where  a  local  authority  or 
a  new  company,  under  a  licence  from  the  Post- 
master-General, provides  a  system  of  public 
telephonic  communication  in  the  whole  or  any 
part  of  an  exchange  area  in  competition  with 
an  existing  company  licensed  by  the  Post- 
master-General before  the  passing  of  this  Act, 
then,  if  the  existing  company  consent  to  it 
,  being  made  a  condition  of  their  licence — (a) 
that  they  will  not  give  favour  or  preference  to 
any  person  whomsoever  within  the  whole  of 
the  exchange  area  in  question,  and  will  not, 
within  that  exchange  area  as  a  condition  of 
giving  a  servioe,  require  from  any  person  the 


granted  a  new  licence  to  the  Swansea 
Corporation  to  provide  talephonie  commu- 
nication over  the  same  area.  At  the  same 
time,  also  under  the  Act,  he  granted  to 
the  company  an  eictension  of  its  then 
licence  for  a  period  such  as  to  call  into 
operation  section  3,  sub-section  5  of  the 
Act. 

In  K'ovember,  1903,  the  corporation 
had  established  and  then  opened  their 
sytstem. 

On  January  1,  1904,  the  corporation 
made  a  request  to  the  company  for  inter- 
communication within  sub-section  5  of 
section  3. 

Correspondence  ensued  between  the 
corporation  and  the  company,  the  latter 
raising  various  contentions  against  com- 
pl3ring  with  the  request,  the  ultimate  con- 
tention being  embodied  in  a  letter  from 
the  company  to  the  corporation  dated 
September  20,  1904. 

grant  of  any  facility  except  for  the  purpose  of 
supplying  telephonic  communication  to  that 
person ;  and  (h)  that  their  charges  shall  not 
within  the  -whole  of  the  exchange  area  in 
question  exceed  the  maximum  rates  and 
(where  the  company  are  empowered  by  agree- 
ment with  the  local  authority  to  lay  under- 
ground wires)  shall  not  fall  below  the  minimum 
rates  authorised  in  that  behalf  by  the  Post- 
master General  within  the  area  specified  in  the 
new  licence,  the  licence  of  the  existing  com- 
pany shall  within  the  whole  of  the  exchange 
area  in  question  be  extended  and  continue  for 
the  period  specified  in  the  new  licence  of  the 
local  authority  or  new  company  for  the  dura- 
tion of  such  new  licence.  .  .  ." 

Sub-section  5 :  **  If  the  licence  of  an  existing 
company  is,  under  the  provisions  of  th»  sec- 
tion, extendied  in  respect  of  any  exchange  area 
for  a  period  of  not  less  than  eight  years  beyond 
the  term  existing  at  the  passing  of  this  Act, 
the  company  shall,  at  the  request  of  any  other 
licensee  of  the  Postmaster  General  providing 
public  telephonic  communication  in  the  whole 
or  any  part  of  that  exchange  area,  and  nnder 
such  circumstances  and  on  such  terms  and 
conditions  as  may,  within  six  months  from  the 
passing  of  this  Act,  be  prescribed  by  an  order 
of  the  Postmaster  General,  made  with  the 
approval  of  the  Treasury,  afford  all  proper 
facilities  for  the  transmiasion  of  teKe{du>nic 
messages  between  persons  using  the  system  of 
the  compauy  (either  in  the  whole  or  in  part  of 
the  exchange  area,  as  the  Postmaster  General 
may  prescribe)  and  persons  using  the  system 
of  such  other  licensee,  provided  that  the 
Ueensee  so  requiring  intercommnnioation  shall 
in  any  such  case  afford  similar  fscilitiea" 
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The  corporation  had  ezchanges  at 
Swansea,  the  Mumbles,  Morriston,  and 
8kewen. 

The  company  bad  a  central  exchange 
at  Swansea,  and  subsidiary  exchanges  at 
eleven  or  twelve  places,  among  them  being 
the  Mumbles  and  Morriston. 

The  contention  of  the  company  con- 
tained in  the  letter  of  September  20, 1 904, 
was  that  the  company  required  that  the 
corporation  should  provide  junction  cir- 
coits  to  directly  connect  the  corporation's 
exchange  in  Swansea  with  the  company's 
exchange  in  Swansea,  and  with  each  of 
nine  of  the  company's  subsidiary  ox- 
changes  in  different  parts  of  the  area — in 
other  words,  that  every  line  running  from 
Swansea  to  a  subsidiary  exchange  should 
be  duplicated — and  junction  circuits  to 
connect  the  two  exchanges  of  the  corpora- 
tion and  the  company  respectively  at  the 
Mumbles  and  at  Morriston. 

The  corporation  had  laid  lines  from  its 
Swansea  exchange  to  a  point  closely  adja- 
cent to  the  company's  exchange. 

On  November  3,  1904,  the  corporation 
commenced  this  action  against  the  com- 
pany,  seeking — first,  a  declaration  that 
under,  and  by  virtue  of,  the  Telegraph 
Act,  1899,  s.  3,  sub-s.  5,  and  of  an  order 
of  the  Postmaster-General  made  under  it, 
and  in  the  events  which  had  happened, 
the  corporation  was  entitled  to  be  afforded 
by  the  company  all  proper  facUities  for  "  re- 
stricted intercommunication"  within  the 
meaning  of  the  order  between  the  respec- 
tive telephonic  systems  of  the  corporation 
and  the  company,  and  that  the  company 
was  bound  to  connect  the  telephonic 
junction  lines  which  had  been  laid  by  the 
corporation  with  the  central  switchboard 
in  the  company's  telephone  exchange  in 
Swansea,  and  thereby  to  afford  to  the 
corporation's  subscribers  the  same  fiudli- 
^es  for  intercommunication  as  were 
thereby  given  by  the  corporation  to  the 
<sompany ;  and  secondly,  to  have  it  deter- 
mined what  furtiier  woifa  ought  to  be 
done,  and  by  whom,  for  securing  inter- 
oommunication  between  the  respective 
telephone  systems,  as  contemplated  by 
section  3,  sub-«ection  5  of  the  Act  and  the 
order,  and  how  the  costs  of  all  works 
done  or  to  be  done  for  securing  such 
intercommunication  ought  to  be  borne. 


BuckmoBter^  JC.C,  and  R,  J,  Farker^ 
for  the  plaintiffs. — ^The  plaintiffs  seek 
restricted  intercommunication  between 
persons  using  their  system  and  persons 
using  the  defendants'  system.  It  is  a 
question  of  the  construction  of  sub- 
section 5  of  section  3  of  the  Telegraph 
Act,  1899.  It  was  the  intention  of  tike 
Act  that,  where  there  are  two  rival  systems 
in  one  area,  it  shall  be  possible  to  connect 
the  systems  and  give  to  the  subscribers 
of  one  system  the  fEusilities  of  the  sub- 
scribers of  the  other  system. 

DanckwertSf  K.C.,  Astbwry,  K.C,^  and 
Gainej  for  the  defendants. — There  is  no 
desire  to  prevent  the  carrying  out  of 
the  true  intention  of  the  Act.  Under  it 
provision  is  made  for  the  Postmaster- 
Qeneral  to  lay  down  within  six  months  of 
its  passing  the  terms  and  conditions  of 
intercommunication.  If  he  lays  them 
down,  the  parties  are  bound  by  them  ;  if 
he  does  not,  then  either  the  terms  and 
conditions  must  be  arrived  at  by  agree- 
ment between  them,  or,  if  they  do  not 
agree,  the  only  course  is  to  refer  to  the 
Court  to  say  whether  the  terms  offered  by 
the  proposing  party  are  in  accordance  . 
with  the  Act  or  not.  There  is  the  statu- 
tory right  to  intercommunication,  but 
how  the  intercommunication  is  to  be 
carried  into  effect  is  another  matter  to 
be  settled  in  one  or  other  of  those  three 
ways.  This  bdng  the  first  case  under  the 
Act,  authority  can  only  be  addaoed  by 
way  of  analogy,  such  as  cases  under  the 
Bailway  Traffic  Act^Sotdh- Eastern  Rail- 
way  V.  Railway  Oammisnaners  [issi]^ 
and  Browne  and  Theobald  on  Railways 
(3rd  ed.),  p.  405.  All  that  the  Court  can 
do  is  to  say  whether  what  is  proposed  is  a 
compliance  with  the  Act  or  not ;  it  cannot 
define  a  particular  mode  of  compliance 
and  direct  that  to  be  carried  out. 

[Buckley,  J. — ^What  if  no  proposal  is 
made?] 

There  is  the  power  to  order  one  to  be 
made. 

[Buckley,  J. — But  if  none  is,  never- 
theless, made  ?] 

There  is  punishment  for  contempt. 

[Buckley,  J. — Or  if  impossibie  pro- 
posals are  always  made  1] 

(2)  50  L.  J.  Q.B.  201 ;  6  Q^B.  D.  68ft^  ^ 
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The  arm  of  the  Court  is  long  enough 
to  deal  with  a  company  in  such  a  case. 
It  cannot  order  the  defendants  to  do  a 
particular  thing ;  all  it  can  do  is  to  say 
whether  what  they  propose  is  reasonable 
or  not.  An  Act  must  be  construed  as  at 
the  moment  when  it  was  passed.  If  the 
Postmaster-General  had  done  his  duty  by 
laying  down  some  criterion  as  to  what 
are  '*  proper  &cilities/'  or  by  saying  how 
some  criterion  was  to  be  arrived  at,  there 
would  never  have  been  any  trouble.  But 
he  has,  on  the  contrary,  deliberately  left 
the  matter  open,  and  the  only  remedy  is, 
at  most,  an  action  for  damages  against 
the  party  failing  to  agree. 

[Buckley,  J. — It  seems  to  me  the 
question  which  I  have  to  determine,  con- 
cisely put,  is  whether  the  defendants  were 
right  or  not  in  requiring  what  they  did 
in  their  letter  of  September  20,  1904.] 

The  obligation  is  to  give  proper  fisicili- 
ties,  not  between  the  defendants'  system 
and  the  plaintiffs'  system,  but  between  a 
customer  of  the  one  system  and  a  customer 
of  the  other. 

[Buckley,  J. — A  company  having  a 
system  is  to  give  facilities  for  transmission 
of  messages  between  customer  and  cus- 
tomer.] 

But  the  question  has  to  be  approached 
from  the  position  of  having  tlie  personal 
element — the  customer — in  view.  The 
defendants  are  right,  and  what  they  are 
willing  to  give  is  right. 

Buekmaster^  K,C,^  in  reply. — The  form 
of  order  which  the  plaintiffs  ask  is  a 
declaration  that  by  virtue  of  the  Act 
they  are  entitled  to  be  afforded  all  proper 
facilities  for  intercommunication  between 
persons  using  their  system  and  persons 
using  the  defendants'  system,  and  that 
the  defendants  have  failed  to  afford  them 
those  facilities  ;  and  they  ask  for  an  order 
directing  the  defendants  to  give  such 
proper  facilities  within  a  certain  time. 
There  should  be  a  declaration  that  in 
the  opinion  of  the  Court  the  junction 
of  exchanges  at  the  Mumbles,  Swansea, 
and  Morriston  would  afford  such  proper 
facilities,  and  also  that  in  the  opinion  of 
the  Court  it  would  be  proper  that  the 
expenses  of  making  such  connections 
should  be  borne  equally  between  the 
plaintiffs  and  the  defendants.  Then  there 


should  be  liberty  to  apply  in  case  further 
connections  become  necessary. 

Souik-Eaatern     RaUuxiy    v.    Railway 
Commiasianers  ^  does  not  affect  this  case. 
Cur.  adv,  vuU. 

May  11. — Buckley,  J. — ^This,  I  am 
told,  is  the  first  case  in  which  application 
has  been  made  to  the  Court  to  construe 
or  enforce  the  Telegraph  Act,  1899,  with 
reference  to  intercommunication  between 
competing  telephonic  systems  within  the 
same  area.  As  the  matter  is  one  of  con- 
siderable public  importance,  I  reserved 
my  judgment  with  a  view  to  expressing 
as  clearly  as  I  am  able  the  view  which  I 
take  of  the  Act  and  of  the  remedies  avail- 
able for  its  enforcement. 

Section  3  of  the  Telegraph  Act, 
1899,  contemplates  a  state  of  circum- 
stances in  which  an  existing  company, 
enjoying  a  non-exclusive  licence  from  the 
Postmaster-General,  has  provided  a  system 
of  public  telephonic  communication  in  an 
exchange  area,  and  it  is  proposed  to  grant 
another  licence  to  the  local  authority,  or 
to  another  company,  to  provide  public 
telephonic  communication  in  the  same 
area.  Subject  to  certain  conditions  being 
complied  with,  sub-sections  1  and  4  give 
the  existing  company  certain  benefits — the 
former  a  benefit  in  respect  of  underground 
wires,  and  the  latter  a  benefit  by  way  of 
extension  of  the  terms  of  its  existing 
licence.  Then  follows  sub-section  5,  upon 
which  the  question  in  this  action  arises. 
It  is  a  sub-section  in  fisLvour  of  the  new 
licensee.  It  provides  tha6,  if  the  licence  of 
the  existing  company  is,  under  the  Act, 
extended  for  a  certain  substantial  time 
(not  less  than  eight  years),  the  new 
licensee  shall  have  the  benefit  of  a  certain 
option.  The  new  licensee  can,  by  request 
addressed  to  the  existing  company,  require 
the  existing  company  to  afford  all  proper 
fiacilities  for  the  transmission  of  tele- 
phonic messages  between  persons  using 
the  system  of  the  existing  company 
and  persons  using  the  system  of  the  new 
licensee,  provided  that  the  new  licensee 
so  requiring  intercommunication  shall  in 
such  case  afford  similar  facilities.  The 
sub-section  provides  that  these  fiu^ilities 
shall  be  afforded  under  such  circumstances 
and  on  such  terms  and  conditions  as  may 
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within  six  months  from  the  passing  of 
the  Act  be  prescribed  by  an  order  of  the 
Postmaster-General. 

It  is  obvious  that,  if  a  right  to  inter- 
communication arises,  many  questions 
may  present  themselves  as  to  the  terms 
which  may  be  fair  as  between  the  exist- 
ing company  and  the  new  licensee  in 
the  matter.  I  may  instance  the  follow- 
ing: First,  the  question  as  to  how  the 
expenses  of  connecting  the  two  systems 
are  to  be  borne  between  the  two  com- 
panies, or  by  one  and  which  of  them ; 
secondly,  the  question  who  is  to  do  the 
work  of  making  the  connections — whether 
each  company  can  call  on  the  other  to  do 
the  necessary  work  on  its  own  land,  or 
can  without  trespass  go  upon  the  land  of 
the  other  for  the  purpose  of  doing  the 
work  itself;  thirdly,  the  question  whether, 
as  between  the  two  undertakings,  the  one 
ought  to  make  to  the  other  any  and  what 
payment  for  the  advantages  arising  from 
intercommunication  to  their  respective 
customers.  The  one  undertaking  might 
be  of  extensive  mileage,  with  a  large 
number  of  exchanges,  having  a  com- 
plicated reticulation  of  junctions  between 
them,  and  a  large  staff  of  clerks.  The 
other  might  be  of  very  small  dimensions 
in  all  l£ese  respects.  It  is  not  self- 
evident  that  intercommunication  would 
in  justice  be  given  without  providing  for 
a  payment  to  be  made  by  the  one  under- 
taking to  the  other.  As  to  all  this  and 
other  like  matters  which  might  be  sug- 
gested the  Act  is  silent.  If  they  are  to 
be  provided  for  it  must  be  by  the  order 
which  the  Postmaster-General  had  power 
to  make.  It  was,  I  think,  competent  to 
him  to  have  dealt  with  all  these  under 
the  words  ''  terms  and  conditions."  He 
might  probably  have  dealt  with  other 
matters  under  the  words  ''under  such 
circumstances."  The  defendants  argued 
that  under  one  or  other  of  those  expres- 
sions the  Postmaster-General  could  have 
done  more,  and  could  have  determined 
what  are  proper  &cilities,  and  that  he 
ought  to  have  done  so ;  and  further  (for 
the  argument  was  actually  carried  to  this 
length),  that,  inasmuch  as  he  has  not 
done  so,  I  cannot  determine,  and  no 
authority  can  determine,  what  are  proper 
fiunlities,  and  that  the  parties  must  agree 


amongst  themselves  as  to  what  they  are, 
and,  failing  agreement,  the  Act  breaks 
down.  I  do  not  accede  to  the  argument 
or  any  part  of  it.  The  Postmaster-General 
could  by  his  order  determine  the  circum- 
stances under  which,  and  the  terms  and 
conditions  upon  which,  proper  facilities 
shall  be  afforded.  But  the  Act  does  not 
remit  it  to  him  to  say  what  proper 
facilities  are,  and  the  statutory  right 
cannot  be  a  right  to  that  w^hich  the 
parties  agree.  That  is  equivalent  to 
saying  that  there  is  no  statutory  right, 
for  either  party  could  in  that  case  defeat 
the  statute  by  refusing  to  agree.  Within 
the  six  months  the  Postmaster-General 
did  make  an  order  within  the  Act  of  Par- 
liament. Its  effect,  for  any  purpose 
relevant  to  the  matter  before  me,  is  only 
this — that  by  article  1  it  provided  that  the 
new  licensee  must  have  a  certain  number 
of  subscribers  before  it  could  demaiid 
intercommunication,  and  by  article  4  pro- 
vided for  certain  terminal  charges  which 
might  bo  made  by  the  old  company  and 
the  new  licensee  respectively,  and  by 
article  5  that  the  new  licensee  who  re- 
quested the  facilities  should  satisfy  the 
Postmaster-General  that  he  had  complied 
with  article  1.  The  order  did  not  deal  in 
any  way  with  any  of  the  questions  which 
I  have  said  above  would  seem  to  require 
adjustment  as  between  the  two  under- 
takings. 

A  system  of  public  telephonic  com- 
munication comprises  and  includes,  I 
think,  at  least  the  following  factors : 
First,  one  or  more  exchanges,  at  which, 
by  means  of  switchboards,  any  particular 
subscriber  can  be  put  into  communication 
with  any  other  subscriber;  secondly, 
where  there  is  more  than  one  exchange, 
junction  or  trunk  lines  running  between 
the  exchanges ;  thirdly,  a  staff  of  persons 
at  each  exchange  to  control  the  switch- 
boards and  make  the  communications; 
and  fourthly,  separate  lines  from  what  is 
called  a  station  (that  is  to  say,  a  cus- 
tomer's residence  or  place  of  business)  to 
the  exchange  which  is  nearest  to  that 
place.  The  proper  facilities  mentioned  in 
sub-section  5  are  facilities  for  the  trans- 
mission of  telephonic  messages  between 
the  customers  using  the  one  system  and 
the  customers  using  the  other  system ; 
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and  those  mrut  be,  I  think,  proper  &cili~ 
ties  for  using  all  such  of  the  several  com- 
ponent parts  of  the  system  which  I  have 
described  as  are  in  a  proper  course  of  the 
business  appropriate  for  the  transmission 
of  the  mes&ages.     If  intercommunication 
is  established,  then  the  customer  of  com- 
pany A  is  to  have  proper  &cilities  for 
using  all  those  parts  of  Uie  system  of 
company  B  which  are  appropriate  for  the 
purpose  of  communicating  telephonically 
with  the  customer  of  company  B.     It  is 
singular,  no  doubt,  that  if  undertaking  A 
be  a  large  one,  with  extensive  mileage,  a 
number  of  exchanges,  a  large  staff  em- 
ployed, and  the  like,  and  company  B  an 
undert»iking  small  in  all  those  respects, 
the  Act  and  the  order  made  under  it 
should  have  entitled  B  to  call  upon  A  for 
intercommunication  without  providing  for 
any  payment  to  be  made  by  B  to  A  for 
the  advantage.      I   see,    however,    two 
grounds  upon  which  this  may  not  be  un- 
reasonable.    First,  when  the  customer  of 
company  A  and    the   customer  of  com- 
pany B  enjoy  the  benefit  of  telephonic 
commanication,  it  may  be  said  that  each 
enjoys  equally  the  reciprocal  advantage  of 
hearing  from  and  speaking  to  the  other. 
The  customer  of   company  A  has  the 
right,  as  between  him  and  his  company, 
to  use  all  the  appropriate  wires  and  o^er 
parts  of  the  s3rBtem  of  company  A ;  the 
customer  of    company  B   has    the    like 
right  as  regards    the  wires  and    other 
parts  of  the  system  of  company  B.     The 
intention  of  the  Act  and  order  may  be, 
and  I  think  is,  that  when  the  statutory 
right  of  intercommunication  has   arisen 
each  of  the  two  customers  shall  be  entitled 
to  converse  over  the  aggregate  mileage, 
over  some  part  of  which  eadi  has,  by 
contract  with  his  company,  the  right  of 
communication.     Whether  this  be  so  or 
not,  it  seems  to  me  that  the  Act  and  order 
have  created  the  right,  and  that,  if  the 
right  to  intercommunication  has  arisen 
and  intercommunication  has  been  estab- 
lished, the  right  of  the  customer  of  com- 
pany B  is  to  have  proper  facilities  over 
every  part  of  the  system  of  company  A 
just  as  much  as  if  he  were  a  customer  of 
company  A.     Secondly,  it  is  noticeable 
that  the  new  licensee  need  not  request 
intei  communication  unless  he  desires  it. 


so  that  no  consideration  necessarily  arisee 
as  to  whether  it  would  be  fair  that  that 
company  should  receive  a  payment,  and 
that  the  existing  company  only  beoomes 
bound  to  give  interoommunication  upon 
request,  if  it  has  availed  itself  of  the  right 
within  sub-section  4  of  having  the  term  of 
its  licence  extended,  so  that  no  considera- 
tion necessarily  arises  as  to  whether  it 
would  be  fair  that  that  company  should 
receive  a  payment.  In  other  words,  each 
company  may,  if  so  nunded,  so  conduct 
itself  as  that  intercommunication  under 
the  Act  will  not  result,  so  that  it  cannot 
be  said  that  anything  im&ir  is  being 
imposed  upon  either  company  if  it  does 
result.  Having  said  thus  much  upon 
the  Act  of  Parliament,  I  pass  to  a  state- 
ment of  the  facts  of  this  case. 

The  relevant  £Bu;ts  are  that  the  defen- 
dants had  before  September,  1902,  es- 
tablished a  system  of  public  telephonic 
communication  in  the  Swansea  area,  and 
that  in  September,  1902,  the  Postmaster- ' 
General  granted  a  new  licence  to  t^ 
plaintifis  over  the  same  area.  At  the 
same  time  the  Postmaster-General,  again 
under  the  Act,  granted  the  defeodants 
an  extension  of  their  then  existing  licence 
for  a  period  such  as  to  call  section  3,  sub- 
section 5,  into  operation.     In  November, 

1903,  the  plaintiffs  had  established  and 
then  opened  their  system.   On  January  1, 

1904,  they  made  a  request  for  intercom- 
munication within  section  3,  sub-seotion  5. 
They  had  at  that  time  the  number  oC 
subscribers  required  to  satisfy  afftkle  1  of 
the  order  of  the  Postmaster-General. 
Before  February  2, 1904,  they  had,  within 
article  5  of  the  Postmaster-CreoMrara  order, 
satisfied  him  as  to  that  foot,  and  the  de- 
fendants, by  a  lettw  of  Febraary  2, 1904« 
were  informed  by  the  Postmastw-General 
that  he  was  so  satisfied.  That  the  cor- 
poration had  the  requisite  number  of  sub- 
scribers is  not  now  in  dispute ;  but  I  must 
say  something  further  as  to  it,  because  it 
goes  to  the  question  of  costs.  By  a 
letter  of  August  8,  1904,  the  defen- 
dants waived  any  objeotion  based  upen 
their  allegation  that  the  £EMsts  were  not 
as  above  stated,  and  by  another  of 
September  1  they  repeated  that  they 
were  prepared  to  accept  tiie  Postmaster- 
General's  certificate  as  to  the  fact.    Not- 
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withstanding  this,  by  paragraph  6  of 
the  defence  they  denied  it.  It  is  only 
by  reason  of  the  fact  that  at  the  Bar 
their  oounsel  again  admitted  it  that 
the  plaintiffs  have  been  relieved  from 
calling  evidence  to  prove  it.  The  defen- 
dants upon  the  correspondence  raised 
various  other  contentions,  to  which  I  need 
not  refer  beyond  saying  that  I  am  satis- 
fied, as  indeed  Mr.  Gaine  admitted  in  the 
box,  that  the  defendants  desired  to  raise 
every  objection  which  coald  be  (Mr. 
Gaine  says,  legitimately  oonld  be)  put 
forward  to  prevent  the  plaintiffs  from 
obtaining  the  interoommnnication  which 
they  had  a  right  to  request,  and  requested, 
under  the  Act.  The  defendants  had  re- 
ceived the  benefit  of  the  extension  of  their 
licence,  but  intended  to  put  every  obstacle 
(they  say,  legitimate  obstacle)  in  the 
way,  to  prevent  the  resultant  benefit  to  the 
new  licensee  of  obtaining  intercommuni- 
cation. With  one  exception  these  objec- 
tions are  not  now  relied  upon.  The 
remaining  contention  is  that  upon  which 
arises  the  whole  question  which  I  have  to 
decide  in  the  action.  That  contention  is 
as  follows  :  The  defendants  have  a  central 
exchange  at  Swansea  and  eleven  or  twelve 
subsidiary  exchanges.  After  a  contention 
which  varied  from  time  to  time,  and  which 
is  to  be  found  in  its  several  forms  in  letters- 
from  thedefendants  of  March  7,  August  10, 
September  l,and  September  20, 1904,  the 
defendants,  by  their  last  contention,  as 
stated  in  the  letter  of  September  20,  re- 
qaired  that  the  plaintiffs  should  provide 
junction  circuits  to  directly  connect  the 
plaintiffs'  exchange  in  Swansea  with  the 
defendants'  exchange  in  Swansea,  and 
with  each  of  nine  of  the  defendants'  sub- 
sidiary exchanges  in  different  parts  of  the 
area,  and  junction  circuits  to  connect  the 
two  Mumbles  exchanges  and  the  two 
Morriston  exchanges.  A  reference  to 
Plan  Ay  which  for  the  purpose  of  illustra- 
tion has  been  used  in  the  course  of  these 
proceedings,  is  the  shortest  way  of  con- 
veying what  this  contention  involves. 
There  existed  already  junction  or 
trunk  lines  running  from  Swansea — 
that  is,  from  the  defendants'  exchange 
in  Swansea — to  each  of  these  subsi- 
diary exchanges.  The  defendants  say 
that  there  must  be  duplicate  junction  or 


trunk  lines  from  Swansea  (that  is,  from 
the  plaintifb'  exchange  in  Swansea)  to 
each  of  these  same  subsidiary  exchanges. 
In  other  words,  they  oontend  that  every 
line  running  from  Swansea  to  a  subsidiary 
exchange  must  be  duplicated  by  laying 
another  junction  or  trunk  line  from 
Swansea  to  the  same  point.  To  make 
plain  that  which  follows,  I  must  state 
that  the  defendants  discriminate  between 
the  case  in  which,  after  intercommunica- 
tion is  established,  the  originating  call 
comes  from  a  customer  of  the  plaintiffs, 
and  that  in  which  it  comes  from  a 
customer  of  the  defendants.  They  say 
that  when  a  customer  of  the  plaintiffs 
makes  the  originating  call,  the  plaintiffs 
must  perform  upon  their  own  trunk  lines 
the  whole  service  of  the  message  until  it 
reaches  that  exchange  of  t^e  def^idants 
which  is  nearest  to  the  station  of  the 
customer  to  whom  the  call  is  addressed, 
and  they  say  that  they  are  willing  to 
accept  the  like  obligation  when  the  origi- 
nating call  is  made  by  the  defendants' 
customer.  I  fail  to  find  any  justification 
in  the  Act  of  Parliament,  or  founded 
upon  reason  or  good  sense,  for  this  con- 
tention. On  the  contrary,  it  seems  to 
me  to  be  directly  in  contravention  of  that 
which  the  Act  of  1899  intended  to  secure. 
The  object  is  not  to  duplicate  the  systems 
so  that  each  of  the  two  undertakings 
shall  have  junction  or  trunk  wires  run- 
ning to  every  exchange  in  the  area, 
but  that  the  customer  of  each  com- 
pany shall  use  the  trunk  line  of  the 
other  company  running  to  the  customer 
of  the  other  company  whom  he  wishes 
to  address.  A  concrete  instance  will 
probably  most  readily  convey  the  conten- 
tion put  forward.  The  plaintiffs  have  a 
junction  or  trunk  line  from  Skewen  to 
Swansea.  The  defendants  have  a  junction 
or  trunk  line  from  Swansea  to  Pontar- 
dulais.  Assuming  the  plaintiffs'  exchange 
at  Swansea  to  be  connected  with  the  de- 
fendants' exchange  at  Swansea,  I  under- 
stand the  Act  to  mean  that  the  plaintiffs' 
customer  at  Skewen  is  to  have  from  the 
defendants  all  proper  &cilities  for  the 
transmission  of  his  telephonic  message  to 
Pontardulais,  and  for  that  purpose  to  have 
the  use  of  all  the  appropriate  parts  of  the 
defendants'  system.    The  defendants  say. 
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''No,  you  are  not  entitled  to  use  our 
trunk  line  from  Swansea  to  Pontardulais ; 
the  only  part  of  our  system  which  you 
shall  use  for  the  purpose  of  this  message 
shall  be  our  exchange  at  Pontardulais,  our 
staff  at  that  place,  and  the  subscriber's 
separate  wire  from  that  place  to  his  house/' 
There  are,  however,  other  parts  of  the 
defendants'  system  appropriate  for  use  for 
telephonic  communication  from  Skewen 
to  Pontardulais — namely,  the  defendants' 
exchange  at  Swansea,  the  defendants' 
staff  at  Swansea,  the  defendants'  trunk 
line  from  Swansea  to  Pontardulais.  The 
defendants  say,  "  No,  you  have  no  right 
to  use  any  of  these  for  the  purpose  of  this 
message ;  you,  the  plaintiffs,  must  bring 
the  communication  on  your  own  wires  to 
our  Pontardulais  exchange,  and  you  cannot 
require  anything  more  from  us  than  that 
we  should  from  that  point  send  it  on  to 
our  subscriber."  The  contention  is  ex- 
travagant and  directly  in  destruction,  as 
it  seems  to  me,  of  that  which  the  Act 
intended  to  give. 

But,  farther,  say  the  defendants,  "  Our 
junction  or  trunk  Hues  are  now  fully  occu- 
pied " — meaning  by  that  expression  that  at 
the  busiest  hour  of  the  day  they  can  carry 
no  heavier  load — ^and  of  course  it  is  de- 
sirable that  the  system  shall  be  competent 
to  deal  with  the  busiest  hour  of  the  day 
without  congestion.  This  is  a  matter  to 
which  consideration  is  due,  I  think,  in 
the  sense  that  an  obligation  to  give  proper 
facilities  does  not  necessarily  involve  that 
the  servient  company  8hall,'at  a  moment's 
notice  and  without  reasonable  time  to 
adjust  itself  to  the  new  demand,  accept 
and  deal  with  a  large  addition  of  traffic. 
But  except  in  this  sense  the  consideration 
is  not  relevant.  The  defendants  are  bound 
to  give  to  every  intending  customer  within 
the  area  telephonic  communication  on 
proper  terms.  Their  undertaking  is  one 
which,  from  its  nature,  requires  extension 
by  increase  in  the  trunk  lines  as  traffic 
develops.  The  effect  of  the  Act  is  to 
introduce  to  the  defendants,  and  to  re- 
quire them  to  provide'  for,  additional 
customers  who  are  entitled  to  service  by 
virtue  of  the  provisions  of  the  Act ;  and, 
if  the  defendants'  lines  are  insufficient  to 
carry  the  load,  then  I  apprehend  it  is 
their  business,  after,  of  course,  a  suffi- 


ciently reasonable  margin  of  time,  to  pro- 
vide the  lines  necessary  for  its  transmis- 
sion, just  as  much  as  it  would  have  been 
their  business  so  to  provide  for  any  new 
customers  of  their  own.  The  Act  no- 
where contemplates  that  the  new  licensee 
shall,  to  the  eictent  of  any  deficiency  in 
the  system  of  the  existing  company  to 
meet  the  new  traffic,  increase  for  the 
existing  company  the  capacity  of  the 
system  of  the  existing  company.  More- 
over, the  defendants'  lines  are  not  con- 
gested in  the  sense  that  they  cannot  bear 
a  heavier  load  at  times  other  than  the 
busiest  hour  of  the  day.  There  is 
plenty  of  margin  at  other  times,  and  if 
intercommunication  were  established  at 
once  there  would  be  a  reasonable  possibility 
of  dealing  with  the  additional  traffic,  not 
necessarily  as  speedily  as  is  desirable,  but 
nevertheless  to  the  advantage  of  the  cus- 
tomers ;  and  by  degrees  the  service  could 
be  improved,  when  by  increase  in  the 
number  of  lines  the  congestion,  which  I 
will  assume  would  at  first  result  at  the 
busiest  hour,  could  be  removed.  Eighty- 
five  per  cent,  of  the  plaintiffs'  traffic  is  in 
Swansea,  and  a  junction  between  the 
Swansea  exchanges  would  at  once  give  the 
means  of  dealing  with  this  without  rais- 
ing any  question  of  trunk  lines  being 
congested.  Throughout  the  arguments 
addressed  and  evidence  adduced  by  the 
defendants  there  has  run  a  fallacy  which 
was  continually  repeated — namely,  that 
they  are  being  called  upon  to  do  some- 
thing for  the  plaintiffs'  customers  to  the 
injury  of  their  own  customers.  When 
intercommunication  is  established  the 
increased  facilities  enure  not  for  the 
plaintiffs'  customers  only,  but  for  the 
defendants'  customers  equally.  The 
latter  are  able  to  enjoy  a  facility  which 
they  could  not  enjoy  before — namely,  that 
of  communicating  telephonically  with 
persons  lying  outside  the  defendants' 
service.  In  the  events  which  have  hap- 
pened, the  defendants'  customers  are  en- 
titled as  much  as  the  plaintiffs'  customers 
to  the  benefit  of  intercommunication. 
Every  conversation  which  takes  phice  by 
way  of  intercommunication  is  a  conversa- 
tion to  which  a  customer  of  the  defen- 
dants is  necessarily  a  party,  and  of  which 
he  has  the  benefit. 
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Many  months  ago  the  plaintiffs,  at 
their  own  expense,  laid  from  their  Swan- 
sea exchange  to  a  manhole  closely  ad- 
jacent to  the  defendants'  Swansea  exchange 
junction  lines,  said  to  consist  of  217  pairs, 
for  the  purpose  of  connecting  the  two 
exchanges  at  Swansea.  The  defendants 
refused  to  connect  them.  The  plaintiffs 
on  August  31,  1904,  offered  further  to 
make  connections  at  each  place  at  which 
the  two  undertakings  have  suh- exchanges 
closely  adjacent  to  each  other — namely, 
at  Mumbles  and  at  Morriston ;  and  they 
also  offered  to  connect  any  further  sub- 
exchanges  which  the  plaintiffs  might  pro- 
vide in  other  parts  of  the  area  where 
the  defendants  ahready  had  an  exchange, 
if  the  defendants  on  their  part  would  do 
the  like.  The  defendants  did  not  accede. 
Their  letter  of  September  20,  1904,  to 
which  I  have  already  referred,  consti- 
tuted, in  my  opinion,  a  refusal  to  give 
intercommunication  except  upon  the 
terms  there  stated.  And  that  refusal  was 
repeated  by  Mr.  Gaine  in  the  box.  On 
November  3,  1904,  the  writ  was  issued. 

The  question  for  determination  is  whe- 
ther the  defendants  have  refused  to  afford 
proper  facilities.  In  my  opinion  they 
have.  But  *'  then,"  say  the  defendants, 
**  the  remedy  of  the  plaintiffs,  if  any,  is 
only  in  damages;  they  cannot  have  an 
order  that  the  defendants  do  afford 
proper  fiEu;ilities.*'  They  so  contend  upon 
two  grounds — first,  that  this  Court  can- 
not determine  what  proper  facilities  are ; 
and  secondly,  that,  if  it  can,  an  order  to 
afford  facilities  would  involve  that  the 
Court  should  enforce  the  performance  of 
a  continuous  act.  As  to  the  former  of 
these,  it  may  well  be  that  the  Court 
could  not  order  a  definite  number  of 
juncstion  lines  to  be  laid,  or  a  staff  of  a 
defined  number  to  be  employed,  or  the 
business  to  be  conducted  in  a  particular 
way,  or  anything  of  that  kind.  But  the 
Court  may,  in  my  judgment,  indicate 
that  a  certain  way  of  carrying  out  inter- 
communication is  the  proper  one,  leaving 
it  to  the  companies  to  determine  how, 
as  matter  of  working,  it  can  be  carried 
into  effect,  and  negatively  the  Court  can 
interfere  by  determining,  as  I  have  in 
the  former  part  of  this  judgment,  that  a 
particular  way  of  carrying    out    inter- 
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communication  is  not  the  right  one. 
This  is  a  course  familiir  in  many  cases 
that  might  be  adduced.  In  cases  of 
nuisance,  for  instance,  the  Court  does 
not  take  in  hand  the  conduct  of  the 
business  which  is  causing  the  nuisance 
and  continuously  supervise  it  and  ensure 
that  it  be  so  carried  on  as  that  there 
shall  not  be  a  nuisance.  The  Court 
grants  an  injunction,  indicates  sometimes 
for  the  benefit  of  a  defendant  the  course 
which,  upon  the  report  of  an  expert 
referee,  the  Court  thinks  may  be  adopted 
to  abate  the  nuisance,  and  gives  the 
defendant  an  opportunity  to  take  that 
course.  He  may  take  it  with  or  without 
modifications,  or  refuse  to  take  it  if  he 
likes,  but  if  he  does  refuse  the  Court 
holds  the  means  of  compelling  him.  So 
here,  I  do  not  propose  to  order  the 
defendants  to  give  facilities  in  any  de- 
fined or  exhaustive  form,  but  I  will 
indicate  what  I  think  upon  the  evidence 
they  at  least  ought  to  do ;  and  if  they  do 
not  in  that  way,  with  or  without  such 
modifications  as  the  nature  of  their  busi- 
ness requires,  give  proper  facilities,  I 
shall  have  the  means  of  enforcing  the 
order.  The  details,  no  doubt,  must  be 
left  to  those  who  have  the  conduct  of  the 
undertaking,  but  the  powers  of  the  Court 
are  not  rendered  nugatory  if  the  defen- 
dants will  not  apply  their  minds  so  to 
conduct  their  undertaking  as  to  give 
effect  to  the  plaintiffs'  statutory  rights. 
As  regards  the  second,  I  am  not  pressed 
with  the  contention.  The  defendant^i  do 
not  come  here  to  say  that  they  refuse  to 
give  intercommunication.  On  the  con- 
trary, Mr.  Gaine  has  said  in  the  box  that 
if  he  cannot  legitimately  support  any  of 
the  objections  which  he  haa  raised,  he  is 
prepared  to  comply  with  the  defendants' 
statutory  obligation  to  give  intercom- 
munication. 

The  question  between  the  parties  is 
not  whether  intercommunication  shall  be 
given,  but  how  it  shall  be  given.  Upon 
the  evidence  before  me,  I  think  that 
proper  facilities  include  the  establishment 
of  junctions  between  the  following  ex- 
changes of  the  plaintiffs  and  defendants 
respectively — namely,  first,  between  the 
two  exchanges  at  Swansea;  secondly, 
between    the    two    exchanges    at    the 
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Mumbles ;  and  thirdly,  between  the  two 
exchanges  at  Morriston ;  and  I  think  that 
the  cost  ought  to  be  borae  equally  by  the 
parties.  The  proper  inddenoe  of  the  cost 
has  not  been  disputed  before  me.  The 
order  which  I  propose  to  make  wiU  not 
involve  that  the  Court  shall  intervene  to 
enforce  the  continuous  doing  of  a  succes- 
sion of  acts.  The  order  will  enforce 
the  establishment  of  intercommunication. 
Under  the  instruments  which  govern  the 
defendants  they  are  bound,  as  between 
themselves  and  the  Postmaster-General, 
not  to  give  &vour  or  preference  to  any 
person  whomsoever  as  a  customer  of  the 
company.  They  must  serve  the  customers 
of  the  plaintifis,  who  under  the  Act 
become  entitled  to  facilities  for  transmis- 
sion of  their  messages,  as  much  as  the 
customers  of  the  defendants  themselves. 
The  Court  may  safely  leave  it  to  the 
Postmaster-General  to  ensure  that  the 
obligations  of  the  service  shall  be  observed 
after  the  intercommunication  has  been 
established.  The  judgment  which  I  pro- 
nounce is  as  follows :  I  declare  that  under 
section  3,  sub-section  5  of  the  Telegraph 
Act,  1899,  and  the  order,  and  in  the 
events  which  have  happened,  the  plaintiffs 
are  entitled  to  be  afforded  by  the  de- 
fendants all  proper  fedlities  for  re- 
stricted intercommunication  within  the 
meaning  of  the  order  between  persons 
using  the  defendants'  system  and  persons 
using  the  plaintifiSi'  system ;  and  I  declare 
that  the  defendants  have  improperly  re- 
fused to  give  such  proper  fedlitiee.  There 
will  be  an  order  that  the  defendants  do 
give  such  proper  fsunlities,  and  there  will 
be  liberty  to  apply.  The  defendants  must 
pay  the  costs  of  the  action.  Under  the 
liberty  reserved  either  party  can  apply  to 
the  Court;  and,  if  the  defendants  are 
really  in  any  difficulty  as  to  the  connec- 
tions which  they  ought  to  make  or  the 
facilities  they  ought  to  give,  they  can 
come  to  the  Court  under  this  liberty  and 
not  leave  the  matter  to  be  determined  in 
the  most  inconvenient  way — namely,  by 
a  motion  for  sequestration.  I  may  say 
for  their  guidance  that,  as  at  present 
advised,  I  think  that  junction  circuits  at 
the  three  places  which  I  have  named  and 
facilities  for  using  them  will  be,  for  the 
present  at  any  rate,  a  compliance  with  the 


order ;  and  ezperiance  will  best  ^ew 
whether  anything  and  .what  farther  is 
required. 

Solidtors— Sharpe,  Parker,  Fritdsxds,  Bartiam 
A  Lawf Old,  agents  for  John  TfaomM,  town 
clerk,  Swansea,  for  plaintifEs;  W.  E.  L. 
Gaine,  for  defendants. 

[Reported  by  Arthur  LmormMCt  Bsq., 
Barrister-al'IdUB. 


JONBB  & 
POBERTSy 

In  re. 


pN    THE    CHANCERT    DIVISION    AND 
IN  THE  COUBT  OF  APPEAL.] 
Joyce,  J.  ^ 

1905. 
Feb.  17, 18,  24. 
March  9, 16,  18. 
Vaughan  Williams,  L.  J. 
BOMER,  L.  J. 
BxisLiNa,  L.J. 

April  12.  ' 

Solicitor  —  Lien  of  Town  Agents  far 
Counbry  SolieUora  —  Bankruptcy  of 
Country  Solieitore — Taxation  of  Country 
Solicitors'  BUI  by  Client^Right  of  Country 
Solicitors  to  Froduo^ion  of  Documents* 

Country  soUcUors  owed  Hmr  London 
agents  more  than  lOOL  for  general  agency 
business,  which  included  the  agency  charges 
in  a  bill  of  24d.  owing  to  the  country 
solicitors  from  their  dient  E.  The  country 
solicitors  became  bankrupt,  and  their  trustee 
delivered  a  bill  of  costs  to  E,,  who  obtainod 
an  order  of  oourse  to  tax  the  ecune  against 
the  trustee,  the  order  being  obtained  through 
the  London  ctgents,  who  were  eusUng  in  the 
matter  as  agtfntsfor  another  firm  of  country 
solicitors.  The  London  agents  were  after- 
wards changed,  and  ceased  to  act  in  the 
matter.  In  the  course  of  the  taxaiUon  it 
became  necessary  for  the  trustee  toprodwoe 
documents  in  the  hands  of  the  London 
agents  on  which  they  daimed  a  Ken  for 
their  general  agency  charges,  arul  the 
Taxing  Master  directed  the  trustee  to  issue 
a  suhpcena,  on  which  the  London  agents 
attended  and  refused  to  produce  the  docu- 
ments on  the  ground  of  their  Uen : — ^Held. 
by  Joyce,  J.,  that  the  London  agents  were 
not  bound  to  produce  the  documents  at  the 
instance  of  the  country  solicitors  or  their 
trustee  except  upon  payment  of  the  udkole 
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ofUmr  gen&rol  agmcsy  ehargea^  and  that  U 
matk  no  dtjwmce  that  the  Lcmdon  agenU 
had  acted  in  obtaining  the  order  for  taxa- 
Hon  on  behalf  of  £. 

An  appecUfrom  this  deoUion  was  settled 
by  the  London  agents  delivering  the  docu- 
ments to  the  trustee  upon  his  undertaking 
to  pay  to  them  the  whole  amount  received 
from  B,^  less  the  costs  of  taxation. 

Motion. 

HobbinB,  Billing  ^  Co.  acted  as  town 
agents  for  Jones  k  Boberts,  a  firm  of 
country  solicitors,  in  various  matters,  in- 
cluding certain  business  in  which  one 
Edwards  had  retained  Jones  h  Boberts 
as  his  solicitors. 

Jones  k  Boberts  became  bankrupt ;  and 
on  August  25,  1904,  the  trustee  in  bank- 
ruptcy delivered  to  Edwards  the  bill  of 
Jones  &  Boberts,  amounting  to  about  2il, 
The  total  amount  of  the  agency  charges 
of  Bobbins,  Billing  k  Co.  against  Jones 
4fe  Boberts  was  about  125/. 

On  October  15,  1904,  Bobbins,  Billing 
&  Co.,  on  behalf  of  Edwards,  obtained  the 
usual  order  of  course  to  tax  this  bill, 
containing  the  usual  directions  for  the 
petitioner  and  solicitors  to  produce  before 
the  Master  all  books,  papers,  and  writings 
in  their  custody  or  power  respectively. 
In  obtaining  this  order.  Bobbins,  Billing 
&  Co.  were  in  fact  acting  not  under  a 
retainer  from  Edwards,  but  as  agents  for 
a  firm  of  solicitors,  B.  O.  Jones  k  Davies, 
of  Blaenau  Ffestiniogh,  who  were  then 
acting  for  Edwards ;  but  the  fact  that 
they  were  only  agents  was  not  known  to 
the  trustee  in  bankruptcy  till  later. 

On  November  15,  1904,  B.  0.  Jones  k 
Davies  changed  their  London  agents,  and 
Bobbins,  Billing  k  Co.  ceased  to  act 
farther  in  the  matter  of  the  taxation. 

In  the  course  of  the  taxation  it  became 
necessary  to  have  produced  certain  docu- 
ments in  the  hands  of  Bobbins,  Billing  k 
Co.  on  which  they  claimed  a  lien.  These 
documents  comprised  receipts  for  counsers 
£aes  and  other  disbursements  made  by 
Bobbins,  Billing  k  Co.,  all  of  which  items 
would  be  disallowed  on  taxation  unless 
the  receipts  were  produced,  and  the 
Taxing  Master  directed  the  trustee  in 
bankruptcy  of  Jones  k  Boberts  to  issue  a 
subpoena    ad     testificandum    and    duces 


tecum^  which  such  trustee  accordingly 
did. 

S.  Billing,  a  member  of  the  firm  of 
Bobbins,  Billing  k  Co.,  appeared  upon 
these  subpoenas,  and  declined  to  produce 
the  papers,  claiming  a  lien  for  all  costs 
due  to  him  from  Jones  k  Boberts  for 
general  agency  business. 

The  trustee  in  bankruptcy  then  moved 
the  Court  for  an  order  that  the  respon- 
dent S.  Billing,  a  member  of  the  firm  of 
Bobbins,  Billing  k  Co.,  might  be  ordered, 
notwithstanding  the  lien  daimed  by  him 
or  his  firm,  to  produce  before  the  Taxing 
Master  all  the  documents  in  the  posses- 
sion of  himself  or  his  firm  which  might 
be  necessary  for  the  purpose  of  obtaining 
a  taxation  of  the  bill  of  costs  delivered  by 
the  trustee  to  Edwards,  and  in  particular 
the  documents  mentioned  in  the  writ  of 
subpoena ;  and  that  the  respondent  might 
be  ordered  to  do  and  concur  in  doing  all 
things  necessary  to  enable  the  appellant 
to  obtain  taxation  and  payment,  and  to 
deliver  up  the  said  documents  on  pay- 
ment pursuant  to  the  directions  in  the 
order  for  taxation ;  and  that  it  might  be 
declared  that  the  respondent  had  waived 
his  lien  (if  any)  on  the  said  documents ; 
or  alternatively,  if  the  same  was  not 
waived,  that  such  lien  was  confined  to 
the  proportion  of  the  said  bill  which  was 
due  to  the  respondent  or  his  firm,  and 
that  the  respondent  might  be  ordered  to 
pay  the  costs. 

P.  F.  Wheeler,  for  the  trustee  in  bank- 
ruptcy.— ^The  London  agents  are  not 
entitled  to  prevent  the  lay  client  from 
getting  the  country  solicitors'  bill  against 
him  taxed,  and  thus  to  prevent  the 
country  solicitors  from  being  paid.  Still 
less  are  they  entitled  to  refuse  to  produce 
the  documents  when  production  is  de- 
manded by  the  trustee  in  bankruptcy  of 
the  country  solicitors— To^dman  d:  Eng- 
land, In  re;  Bramble,  ex  parte  [isso].^ 
The  lien  cannot  be  asserted  when  the 
production  of  the  documents  is  necessary 
for  the  purpose  of  doing  justice  to  credi- 
tors —  ffawkeSf  In  re ;  Ackerman  v. 
Lockhari  [l898].^  Further,  by  acting  for 
the  lay  client  in  obtaining  the  order  to 

(1)  13  Ch.  D.  886. 

(2)  67  L.  J.  Ch.  28A ;  [1898]  2  Cb.  1, 
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tax,  which  directs  production,  they  have 
waived  their  lien,  and  cannot  now  insist 
on  it.  The  costs  must  be  arranged 
according  to  the  equities  of  the  parties, 
and  the  lien,  if  any,  is  only  upon  the 
balance  under  such  arrangement — Taylor 
V.  Fopham  [isos].^ 

Younger,  K,C.f  and  A,  Macphersan,  for 
the  London  agents. — The  country  solici- 
tors themselves  could  not  have  obtained 
an  order  for  production  of  the  documents 
without  satisfying  the  London  agents' 
claims  against  them,  so  that  the  applicant, 
to  succeed,  must  establish  that  he  has  a 
higher  right  as  their  trustee  in  bank- 
ruptcy. But  he  has  no  such  higher  right 
'^unlees  it  is  given  by  some  express 
provision  of  the  bankrupt  law" — per 
James,  L  J.,  in  NewiU,  Ex  parte;  Garrud^ 
in  re  [issi].^  The  present  application  is 
not  made  in  bankruptcy,  and  there  is 
no  such  express  provision  applicable  to 
this  case.  The  lay  client  can  only  recover 
the  documents  in  the  possession  of  the 
London  agent  on  proof  that  he  has  paid 
the  country  solicitors  bill  against  him — 
WaUer  v.  Holmes  [lS6o]  ^ ;  and  the  trustee 
in  bankruptcy  of  the  country  solicitors 
must,  to  obtain  production  of  them,  dis- 
charge the  whole  bill  of  the  London 
agents  against  the  country  solicitors, 
since  the  London  agents  have  a  lien 
against  the  country  solicitors  for  all 
moneys  due  from  them — Lawrence  v. 
^/etcA«r  [1879]®;  and  the  country  solici- 
tors could  not  have  the  part  of  the 
London  agents'  bill  which  relates  to  one 
matter  taxed — Johneon  <k  Weatherall,  In 
re  [isssV  As  to  the  cases  cited  on  the 
other  side,  Toleman  ik  England^  In  re  ; 
BrambUy  exparte^^  does  not  apply  here,  and 
HawkeMy  In  re*^  applies  only  to  third 
parties  against  whom  there  is  no  lien, 
and  Vaughan  Williams,  L.J.,  pointed 
out  in  that  case  that  administration  and 
other  representative  actions  such  as  that 
case  are  treated  as  a  special  class.  There 
is  no  representativo  action  here.  The 
solicitor  of  a  company  which  is  being 
wound  up  can  assert  his  lien  on  docu- 

(3)  16  Ves.  72. 

(4)  51  L.  J.  Ch.  381,  384;  16  Ch.D.  622,  631. 
(h)  so  L.  J.  Ch.  24 ;  IJ.  &  H.  239. 

(6)  12  Ch.  D.  868. 

(7)  67  L.  J.  Ch.  306  ;  37  Ch.  D.  433. 


ments  which  come  into  his  hands  before 
the  presentation  of  the  petition — Capitai 
Fire  Insurance  Association,  In  re  [l883].* 
F.  F.  Wheeler,  in  reply. — Costs  due  to 
the  country  solicitors  are  payable  to  their 
trustee  in  bankruptcy  on  the  principle  of 
Baker  v.  Abbott  [l897]  ® ;  and  the  trustee 
is  entitled  to  the  order  asked  for,  that  he 
may  be  able  to  obtain  payment.  Hawkey 
In  r«,^  is  strictly  applicable  to  the  present 
case ;  the  rights  of  creditors  intervene 
here  just  as  they  did  in  it.  In  Capital 
Fire  Insurance  Assoeiation,  In  ra,®  the 
liquidator  asked  for  the  documents  to  be 
handed  over.  I  ask  only  for  their  pro- 
duction, to  which  I  am  entitled  even 
though  it  renders  the  lien  valueless — 
South  Essex  Estuary  R'iclamation  Co,.  In 
re;  Faine  d;  Layton^  ex  parte  [l869].^® 
Cur.  adv,  vult, 

March  18. — Joyce,  J. — Jones  <fe  Roberts 
were  solicitors  in  the  country.  Robbins, 
Billing  k  Co.  were  the  town  agents  of 
Jones  &  Roberts.  Edwards  employed 
Jones  k,  Roberts  in  the  country  as  his 
solicitors,  and  there  were  certain  matters 
in  which  Robbins,  Billing  &  Co.  acted  as 
town  agents  for  Jones  &  Roberts  concern- 
ing the  country  client. 

Jones  k  Roberts  became  bankrupt,  and 
Edwards,  wanting  his  papers,  and  acting 
through  Robbins,  Billing  k  Co.  as  his 
proper  solicitors,  obtained  as  against  the 
bankrupt  solicitors  or  their  trustee  in 
bankruptcy  the  usual  order  for  the  taxa- 
tion of  the  bill  of  costs  of  Jones  k 
Roberts.  That  order  provided  for  the 
taxation  in  the  usual  way,  and  that  they 
should  produce  before  the  Master  aU 
books,  papers,  and  writings  in  their 
custody,  or  power  relating  to  the  matters 
thereby  referred  to,  or  any  of  them. 

In  the  proceedings  on  the  taxation  it 
became  necessary  to  have  certain  papers 
in  the  hands  of  Robbins,  Billing  k  Co., 
the  town  agents  of  Jones  k  Roberts, 
and  a  subpoena  ad  testificandum  and 
duces  tecum  was  issued  and  served  upon 
Robbins  as  to  certain  papers  specified 
required  for  the  taxation.  Robbins  ap- 
peared upon  his  subpcsna  and  declined 

(8)  63  L.  J.  Ch.  71 :  24  Ch.  D.  408. 

(9)  32  L.  J.  N.C.  249  ;  W.  N.  (1897),  38. 
(10)  38  L.  J.  Ch.  306  ;  L.  K.  4  Ch.  216. 
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to  prodace  the  papers,  claimiDg  a  lien  for 
costs  due  to  him  firom  Jones  &  Roberts, 
inclading,  among  other  things,  costs 
which  were  chargeable  against  Edwards, 
the  country  client. 

If  there  had  been  no  bankruptcy  of 
Roberts,  and  the  country  solicitor  had 
been  the  respondent  on  the  order  for 
taxation,  and  had  issued  a  subpoena  and 
served  it  upon  Robbins,  then,  in  the 
absence  of  special  circumstances,  none  of 
which  exist  in  the  present  case,  I  take  it 
to  be  clear  that  the  town  agent  was  not 
bound  to  produce  unless  his  lien  were 
satisfied  or  secured.  It  was  contended 
on  behalf  of  the  applicant  on  the 
authority  of  HawkeSj  In  re,'^  that  the 
production  being  required  for  the  pur- 
pose of  getting  in  a  debt  due  to  the 
bankrupt,  and  so  indirectly  for  the  pur- 
pose of  administering  the  bankrupt's 
estate,  Robbins  was  bound  to  produce. 
But  I  think  when  you  look  into  the  case 
of  Hawkes,  In  re,^  and  the  other  cases 
ihat  were  cited,  no  real  authority  for 
such  A  contention  can  be  found ;  and  that 
argument,  in  my  opinion,  &ils. 

Then  it  is  said  that  the  lien  of  Robbins, 
Billing  &  Co.,  the  town  agents,  had  been 
waived  by  the  fact  that  they  were  the 
solicitors  acting  for  Edwards,  the  lay 
client,  in  obtaining  the  order  to  tax,  but 
no  authority  has  been  cited  to  me  for  this 
proposition,  and  I  do  not  follow  the 
reasoning  by  which  it  was  sought  to  arrive 
at  that  conclusion.  I  think  it  would  very 
much  astonish  some  of  the  large  agency 
£rms  in  London  if  they  were  told  that 
they  lost  their  lien  against  the  country 
solicitor  by  the  mere  fact  of  acting  as 
solicitors  for  the  lay  client  in  another 
matter  and  obtaining  an  order  to  tax. 
Therefore  I  hold  that  there  13  nothing  in 
that  point. 

!Now,  Robbins,  Billing  &  Co.  having 
given  notice  to  the  lay  client  of  their  lien, 
it  appears  to  me  that  Robbins,  Billing 
&  Co.  have  as  against  the  country  solicitor 
41  lien  on  the  documents  which  they  hold 
of  the  country  client  for  the  whole  amount 
due  from  the  country  client  to  the  country 
solicitor.  That  is  stated  in  all  the  tezt- 
^oks,  and  is  referred  to  in  Danieir» 
Chancery  Practice  (7th  ed.),  p.  1693,  and 
Cordery  on  SolicUora  (3rd  ed.),  pp.  359, 


360,  supports  that  proposition.  I  am  of 
opinion  that  there  is  nothing  in  Taylor 
v.  Fopham^  conflicting  with  this.  The 
point  is  that  in  that  case  the  applicant 
was  the  client  himself  and  not  the  country 
solicitor.  The  whole  thing  was  clearly 
stated,  in  my  opinion,  in  the  case  of 
Lawrence  v.  Fletcher^ 

Early  in  the  case  I  urged  upon  the 
parties  that  by  consent  some  order  ought 
to  be  made  by  which  the  lien  of  the  town 
agents  or  their  rights  should  be  preserved, 
but  the  taxation  proceed,  and  the  payment 
of  the  amount  due  from  the  country  client 
be  obtained.  The  town  agents  offered,  if 
their  lien  or  rights  were  preserved  as  to 
the  amount  coming  from  the  country 
client,  to  allow,  as  against  the  town  agent, 
the  costs  and  expenses  without  deduction 
of  the  taxation,  and  to  allow  those  to  be 
retained  by  the  trustee  in  bankruptcy. 
On  the  other  hand,  the  trustee  in  bank- 
ruptcy of  the  country  solicitor  offered  to 
make  an  arrangement  to  preserve  the  lien 
of  the  town  agents,  but  only  to  the  extent 
of  the  particular  charges  contained  in  the 
bill,  which  were  for  work  done  by  the 
town  agent  for  the  lay  client  through  the 
country  solicitor.  Having  regard  to  the 
cases  which  I  have  referred  to  and  to  the 
statements  in  the  text-books,  this  offer,  in 
my  opinion,  falls  short  of  what  the  town 
agents  are  entitled  to  insist  upon.  There- 
fore with  reluctance  I  must  refuse  this 
motion,  and  considering  the  offer  made 
on  behalf  of  the  town  agents  (rather  late, 
I  admit)  I  must  refuse  it  with  costs. 

The  trustee  in  bankruptcy  appealed. 

Norton,  K,C.j  and  F.  F,  WheeleTy  for 
the  appellant. — On  general  principle  the 
lien  cannot  be  set  up  as  against  any  party 
to  the  taxation,  and  it  is  immaterial 
whether  the  present  application  is  made 
by  the  trustee  or  by  Edwards — Hawkes, 
In  rCy^  per  Lindley,  L. J.,  and  Rigby,  L.J. 
Edwards  by  taking  out  the  common  order 
has  himself  demanded  the  documents, 
and  after  that  it  is  a  mere  matter  of  form 
and  procedure  whether  the  subpoena  was 
issued  by  the  trustee  or  by  Edwards. 
The  right  of  the  London  agents  is  to  stop 
payment  by  Edwards,  not  to  refuse  to 
produce  the  documents.  The  broad  prin- 
ciple on  which  we    desire  to  rest  the 
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appeal  is  that  the  London  agent  has  no 
higher  right  than  the  country  solicitor. 
Secondly,  the  taxation  proceedings  are  in 
the  nature  of  administration,  and  it  is 
well  settled  that  a  solicitor  cannot  set  up 
his  lien  so  as  to  impede  a  pending  ad- 
ministration. Thirdly,  the  order  for 
taxation  was  in  this  case  obtained  by  the 
London  agents  themselves,  and  they  must 
be  taken  to  have  waived  their  lien. 

[They  also  referred  to  Fowler  v.  Fowler 
[l88l],ii  Eopev.  LidMl  [l855],»«  BrambU^ 
Ex  parU}  Vale  v.  Oppiri  [iSTsV^  Lom- 
renee  v.  Fletcher^^  and  Wcdler  v.  Hdmea,^] 

Younger^  K.G.y  and  A,  Macphereon^  for 
the  respondents. — The  right  of  the  trustee 
in  bankruptcy  is  no  higher  than  that  of 
the  country  solicitors  would  have  been — 
NewiUy  Ex  parte;  Oarrud,  in  re,^  per 
James,  L.J.,  and  Land)ert  v.  Bt*ekmaeter 
[1824].*^  The  subpoena  was  issued  by 
the  trustee  in  bankruptcy  and  not  by 
Edwards,  and  it  is  clear  that  a  solicitor 
is  not  bound  to  produce  documents  on 
which  he  has  a  lien  on  a  subpoena  by  the 
client  against  whom  the  lien  exists — 
Kemp  V.  King  [l842]  **  and  Hawkee,  In  r«,* 
pfT  lindley,  L. J.,  and  Yaughan  Williams, 
L.J. 

The  right  of  the  London  agents  as 
against  the  country  solicitors  or  their 
trustee  is  to  retain  the  documents  till 
the  satisfaction  of  their  whole  agency 
bill,  and*  the  country  solicitors  could  only 
tax  the  whole  bill  under  the  Solicitors 
Act,  1843,  s.  37—Storer  d:  Co.  v.  Johneon 
d&  WeatheraU  [l89o].»«  The  right  of  the 
London  agents  as  against  Edwards  is  not 
so  high.  There  is  no  privity  between 
them;  but  the  Court  has  always  protected 
the  London  agent's  lien  to  the  extent  of 
the  indebtedness  of  the  client  to  the 
country  solicitors;  and  if  the  present 
application  were  being  made  by  Edwards 
he  would  not  be  entitled  to  delivery  or 
production  except  on  the  terms  of  paying 
the  amount  due  on  his  bill  to  us.  In  the 
Court  below  we  offered,  and  we  repeat 
the  offer  here,  to  treat  the  present  appli- 
cation as  if  it  were  made  by  Edwards,  and 
to  deliver  these  documents  to  the  trustee 

(11)  50  L.  J.  Ch.  686. 

(12)  24  L.  J.  Ch.  691 ;  7  De  G.  M.  &  G.  331. 

(13)  44  L.  J.  Ch.  679 ;  L.  R.  10  Ch.  340. 

(14)  2  L.  J.  (0.S,)  K.B,  93 ;  2  B.  &  C.  616, 
(16)  2  Moo.  &  R.  437. 

(16)  60  L.  J.  Ch.  31 ;  15  App.  Cas.  203. 


upon  his  undertaking  to  pay  to  us  the 
amount  of  Edwards's  bill  less  any  costs  of 
taxation. 

NorUm^  K,C, — ^The  question  is  whether 
the  right  of  the  London  agents  to  inter- 
cept the  costs  coming  from  Edwards 
extends  to  Edwards's  whole  bill,  or  only 
to  such  part  of  it  as  consists  of  agency 
charges  and  disbursements. 

[Per  Curiam. — Waller  v.  ffoknee  ^  shews 
that  it  extends  to  the  whole  bill,  and 
under  the  circumstances  the  trustee  has 
no  interest  whatever  in  these  costs.] 

The  offer  was  then  accepted  ;  and  the 
CouBT,  without  expressing  any  opinion 
upon  the  other  questions  raised  in  arga* 
ment,  made  no  order  except  that  the 
appellant  should  pay  the  costs  of  the 
appeal. 

Solicitore — Jacques  &  Co.,  agents  fbr  W.  T. 
JoneB,  Bangor,  for  appellant;  Robbins,  Billing 
&  Co.,  for  respondent. 

IReparted  bp  Warwick  JBT.  Draper  and 
A,  Cord&ry,  Esgs.,  ^arristers-at' 
Law. 


^"19?  *^'       )  Akdwew-s  Tbhst, 

Truet^Fund  Svhtcrihed  ''^  for  or  to- 
warde  the  education  of  BJe  children  '* — 
Surplue  —  ReeuUing  Truet  —  Divieion 
among  Adult  Beneficiaries, 

A  fund  having  been  eubscrihed  to  defray 
tht  educational  expeneee  of  certain  children^ 
various  sums  had  been  spent  otU  of  their 
father*s  estate^  to  which  they  were  entitled 
equally,  upon  their  education  and  main- 
tenance during  their  minorities.  Upon  a 
summons  taken  out  by  them  when  all  of 
fuU  age  cubing  for  a  division  of  the  remain- 
ing subscribed  fund  proportionate  to  the 
respective  expenditure  on  each  child, — 
Held,  that  there  uxms  no  resulting  trust 
in  favour  of  the  sul>scribers,  and  that  the 
children  were  not  entitled  to  be  recouped 
the  expenditure  upon  them  respectively,  but 
thai  the  balance  of  the  fund  belonged  to  the 
children  absolutely,  and  must  be  equally 
divided  between  them, 

Sanderson's    Will,    In   re   (26    L.  J. 
Ch.  804 ;  3  K.  &  J.  497),  distinguished. 
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Andrew's  Trust,  In  re. 

SommoiiBtakenoutby  theseven  children 
of  the  late  Right  Bev.  Joseph  Barday, 
first  Protestant  Bishop  of  Jerusalem,  who 
were  all  in&nts  at  their  father's  death  in 
1881  but  vfere  now  of  full  age,  asking 
for  a  declaration  that  a  fund  of  subscrip- 
tions collected  in  that  year  by  the  late 
Canon  Barrington  for  the  education  of 
the  applicants,  and  now  valued  at  1,140Z., 
and  represented  by  seven  shares  of  SOI. 
each  (20J.  paid)  in  the  London  and 
County  Banking  Co.,  and  a  sum  of 
4602.  49.  accumulated  dividends  thereon, 
ought  to  be  divided  among  them  in 
proportion  to  the  amounts  by  which  their 
respective  fortunes  under  their  father's 
will  had  been  diminished  by  payihents 
for  their  respective  education  and  main- 
tenance, or,  in  the  alternative,  between 
whom  and  in  what  shares  and  propor- 
tions the  fund  ought  to  be  divided. 

The  only  evidence  of  the  ptetnae  object 
of  the  fimd  was  a  copy  of  a  letter  written 
by  Canon  Barrington  in  August,  1889, 
to  Mr.  J.  S.  Key  Moss,  one  of  the 
trustees  of  the  fund,  stating,  '<  I  beg  to 
say  with  regard  to  the  money  which  I 
collected  from  my  friends  for  or  towards 
the  education  of  Bishop  Barclay's  chil- 
dren that  it  was  by  no  means  intended 
for  the  exclusive  use  of  any  one  of  them 
in  particular  nor  for  equal  division 
among  them  but  as  deemed  necessary  to 
defray  the  expenses  of  all  and  that  solely 
in  the  matter  of  education.  It  was  paid 
into  the  London  and  County  Branch 
Bank  at  Hertford  at  which  I  gave  in- 
structions to  answer  the  draft  of  Mr. 
Andrew  to  whom  I  gave  the  authority 
personally.  Whether  he  invested  it  in 
stock  I  do  not  know,  feeling  as  I  did 
that  it  would  be  wanted  for  current 
expenses  whether  of  Lucia  or  Joseph  and 
the  others  in  turn.'* 

The  eldest  son  of  the  bishop  had  a  life 
interest  in  certain  Irish  real  estate  under 
hia  &ther^8  will,  and  during  his  minority 
the  income  thereof  had  all  been  expended 
on  his  education  and  maintenance;  a 
farther  sum  of  562Z.  58,  lid.  had  been 
expended  on  the  same  objects  by  A.  A. 
Andrew,  one  of  the  trustees  of  Bishop 
Barclay's  will,  out  of  his  own  moneys. 
The  six  other  children  had  received  in 
respect  of  their  education  and  mainten- 
ance out  of  their  £etther's  residuary  estate. 


to  which  they  were  entitled  in  equal 
shares,  various  sums  ranging  from  779^. 
to  IIZ.,  amounting  in  all  to  2,431^. 

Martdlif  for  the  applicants. — ^There  is 
no  resulting  trust  in  fevour  of  the  sub- 
scribers, but  the  children  are  entitled  to 
the  fund  which  was  subscribed  for  their 
benefit  by  relieving  their  own  small 
fortunes  of  the  expenses  of  education. 
As  large  sums  exceeding  the  amount  of 
the  fund  were  paid  for  their  education 
and  maintenance  out  of  their  own 
fortunes,  they  ought  to  be  recouped  out 
of  this  fund  in  proportion  to  such  ex- 
penditure ;  the  purpose  of  the  subscribers 
has  not  &i]ed,  but  can  be  satisfied  in  this 
way.  Abbott  Fundy  In  re;  Smith  v. 
Abbott  [i90o],^  at  first  sight  seems  to  be  a 
very  similar  case,  but  is  distinguishable. 
Here  the  subscribers  never  intended  to 
get  their  money  back,  but  subscribed  it 
for  the  children  of  their  deceased  friend, 
who  are  still  living  and  can  benefit  by  a 
gift  which  is  absolute — ScmderBon^a  WiU^ 
In  re  [isSTj.^ 

M,  D.  Jv arminffton J  for  SL  representative 
subscriber,  was  instructed  to  support  the 
application,  as  the  subscribers  did  not 
wish  to  have  their  money  back,  but  was 
desired  by  the  Court  to  argue  in  favour 
of  a  resulting  trust. — So  far  as  the  money 
has  not  in  fact  been  expended  upon  the 
piurpose  mentioned  in  Canon  Barrington's 
letter — namely,  ^Hhe  education  of  the 
children  " — ^the  trust,  being  for  a  specific 
purpose,  has  failed,  and  there  is  a  result- 
ing trust — Abbott  Fund,  In  re.^  The 
purpose  of  the  fund  has  long  since  been 
fulfilled.  This  is  not  like  &e  cases  of 
funds  subscribed  for  friendly  societies,  in 
which  the  Court  has  held  tlutt  the  donors 
have  no  right  to  have  their  money  back 
again. 

A,  J,  Spencer y  for  A.  A.  Andrew,  a 
trustee  of  the  fond  and  also  of  the  will. — 
It  was  believed  that  the  fund  was  sub- 
scribed for  the  benefit  of  the  eldest  son 
only,  as  he  did  not  share  in  the  residuary 
estate  of  his  father ;  but  it  is  impossible 
now  to  contend  that,  in  &ce  of  the  letter 
which  is  the  only  evidence  of  the  trust. 
This  fund  should  be  divided  among  the 
applicants,  and    I    am   entitled    to    be 

(1)  69  L,  J.  Ch.  639 ;  [1900]  2  Ch.  326. 

(2)  26  L.  J.  Ch.  804    3  K.  It  J.  497.  ^  i 
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recouped  out  of  the  eldest  son*s  share  for 
my  own  outlay  of  562^.  5«.  lid, 

W.  Howland  Jackson  ^  for  J.  S.  Key 
Moss,  the  other  trustee  of  the  fund. — I 
severed  because  A.  A.  Andrew  originally 
contended  for  a  trust  of  the  whole  fund 
in  favour  of  the  eldest  son,  and  also  made 
the  personal  claim  to  be  recouped.  The 
fund  belongs  absolutely  to  all  the  ap- 
plicants, and  should  be  divided  between 
them. 

L,  Ryland,  for  the  trustee  in  bank- 
ruptcy of  one  of  the  sons,  supported  the 
application. 

Martelli^  in  reply.  —  The  expression 
*'  wanted  for  current  expenses ''  in  Canon 
Harrington's  letter  shews  that  the  pur- 
pose was  not  strictly  confined  to  educa- 
tion. The  fair  construction  is  that  the 
fund  was  meant  for  education  and  main- 
tenance by  way  of  supplementing  the 
residuary  estate. 

Cur,  adv.  viUt, 

Kekewich,  J.  —  The  material  facts 
gathered  from  the  affidavits  are  as  fol- 
lows :  Bishop  Barclay  died  on  October  22, 
1881,  leaving  seven  infant  children.  A 
provision  for  these  children  was  raised 
by  some  of  his  friends.  The  only  evi- 
dence of  the  precise  objects  of  that  pro- 
vision is  found  in  a  letter  of  Canon 
Barrington,  the  contents  of  which  are 
proved  by  a  copy.  According  to  that 
letter,  written  in  August,  1889,  Canon 
Barrington  himself  collected  the  money 
subscribed,  and  he  states  that  it  was 
collected  ''  for  or  towards  the  education 
of  Bishop  Barclay's  children,  that  it  was 
by  no  n^eans  intended  for  the  exclusive 
use  of  any  one  of  them  in  particular  nor 
for  equal  division  among  them  but  as 
deemed  necessary  to  defray  the  expenses 
of  all  and  that  solely  in  the  matter  of 
education."  How  much  money  was  ex- 
pended on  these  objects  is  not  known,  but 
there  still  remains  a  sum  invested  in 
seven  shares  in  the  London  and  County 
Banking  Co.,  Lim.,  and  there  are  also 
available  the  accumulated  dividends  on 
those  shares.  The  Court  is  asked  to 
determine  how  these  shares  and  dividends 
ought  to  be  dealt  with,  all  the  children 
being  still  alive  and,  of  course,  of  full  age. 

The  summons  is  framed  on  the  footing 
that  the    children    are    entitled    to    be 


recouped  out  of  this  fund  the  moneys 
spent  on  their  maintenance  and  education 
out  of  what  came  to  them  under  their 
father  s  will.  They  were  entitled  to  some 
fortune  under  that  will,  and  apparently 
it  was  in  part  applied  in  their  mainten- 
ance and  education.  If  the  proposed  plan 
were  adopted,  each  child  would  take,  not 
an  equal  share  of  the  fund,  but  such  a 
shai*e  as  would  represent  the  amount 
expended  on  his  or  her  education  out  of 
the  father's  estate.  The  children  are  all 
content  that  this  should  be  done.  If  they 
are  masters  of  the  fund  it  can  of  course 
be  done  by  agreement,  but  the  Court  is 
asked  to  decide  whether  that  is  right  or 
not,  and  it  is  necessary  that  the  point 
should  be  decided. 

The  proposed  mode  of  division  is  sup- 
ported by  reference  to  the  judgment 
of  Vice-chancellor  Wood  in  Sanderson's 
Willj  In  re.^  There  the  property  had 
been  given  by  will "  to  pay  and  apply  the 
whole  or  any  part  of  the  rents,  issues, 
and  profits  ....  for  and  towards  [thel 
maintenance,  attendance,  and  comfort 
of  John  Sanderson,  an  imbecile ;  and  as  a 
matter  of  fact  all  that  was  necessary  for 
his  maintenance,  attendance,  and  comfort 
was  supplied  out  of  the  income  of  the 
trust  property,  so  that  no  such  question 
arose  as  is  here  suggested.  But  in  the 
course  of  the  argument  the  Yice-Chan- 
cellor  enquired  whether  John  Sanderson 
had  been  maintained  in  any  way  out  of 
his  own  property,  and  in  his  judgment 
he  thus  states  his  reason  for  his  enquiry  : 
*'  I  think  he  had  a  clear  right  to  have 
this  fund  applied  for  all  purposes  requi- 
site for  his  maintenance,  attendance,  and 
comfort.  If,  therefore,  he  had  been  left 
to  his  own  funds  for  his  maintenance, 
attendance,  and  comfort,  I  apprehend 
there  would  have  been  a  clear  right  on 
the  part  of  his  personal  representatives  to 
have  that  fund  recouped.  Part  of  the 
personal  estate  of  the  intestate,  whom 
they  represent,  having  been  applied  for 
his  maintenance,  attendance,  and  comfort, 
when  another  fund  ought  properly  to 
have  been  applied  for  that  purpose,  they 
would  have  had  a  right  to  say,  recoup  the 
fund  that  has  been  so  improperly  applied 
out  of  the  fund  which  was  given  for  that 
specific  purpose." 

I  should  certainly  be  disposed  te^follow   t 
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without  hesitation  the  dictum  of  the 
Vice- Chancellor  if  I  saw  my  way  to 
apply  it ;  but  I  do  not  see  my  way, 
because  the  equity  that  is  thus  asserted 
would  only  arise  as  against  a  stranger, 
and  unless  I  first  decided  that  apart  from 
such  equity  the  fund  belonged  to  other 
persons  there  would  be  no  ground  for  it. 
Can  the  fund  be  said  to  belong  to  other 
persons?  If  there  are  any  such,  they 
mui^t  be  the  original  subscribers  to  the  fund 
and  their  legal  personal  representatives.  I 
have  been  referred  to  Abbott  Fund,  Inre,^ 
but  it  is  abflolutely  different  from  the 
case  now  before  the  Court.  There  a 
fund  had  been  raised  for  the  maintenance 
and  support  of  two  distressed  ladies,  and 
on  the  death  of  the  survivor  there  was  still 
money  in  the  hands  of  the  trustees.  Mr. 
Justice  Stirling  held  that  there  was  a 
resulting  trust  of  this  balance  for  the 
eubscribers.  He  did  not  think  that  the 
ladies  ever  became  absolute  owners  of  the 
fund,  and  probably  no  one  reading  the 
«ase  is  likely  to  differ  from  that  con- 
clusion. Here  I  am  dealing  with  different 
flEicts,  including  the  fact  that  the  children 
Are  still  alive,  and  I  do  not  think  myself 
much  guided,  and  certainly  not  in  the 
elightest  degree  bound  by  the  authority 
of  AhbaU  Fund,  In  re.^ 

It  seems  to  me  that  the  guiding  prin- 
ciple is  to  be  found  in  several  authorities 
examined  by  Vice-chancellor  Wood  in 
Sanderson's  Will,  In  re,^  and  the  judg- 
ment of  the  Yice-Chancellor  in  that  case, 
from  which  one  passage  may  be  u&efuUy 
oited :  '*  there  are  two  classes  of  cases 
between  which  the  general  distinction  is 
sufficiently  clear,  although  the  precise  line 
of  demarcation  is  occasionally  somewhat 
difficult  to  ascertain.  If  a  gross  sum  be 
given,  or  if  the  whole  income  of  the 
propOTty  be  given,  and  a  special  purpose 
be  assigned  for  that  gift,  this  Court 
always  regards  the  gift  as  absolute,  and 
the  purpose  merely  as  the  motive  of  the 
gift,  and  therefore  holds  that  the  gifb 
takes  effect  as  to  the  whole  sum  or  the 
whole  income,  as  the  case  may  be.''  Here 
the  only  specified  object  was  the  education 
of  the  children.  But  I  deem  myself  en- 
titled to  construe  *' education"  in  the 
broadest  possible  sense,  and  not  to  con- 
aider  the  purpose  exhausted  because  the 


children  have  attained  such  ages  that 
education  in  the  vulgar  sense  is  no 
longer  necessary.  Even  if  it  be  con- 
strued in  the  narrower  sense,  it  is,  in 
Yice-Chancellor  Wood's  language,  merely 
the  motive  of  the  gifb,  and  the  intention 
must  be  taken  to  have  been  to  provide 
for  the  children  in  the  manner  (they  all 
being  then  infants)  most  useful.  There- 
fore I  am  prepared  to  hold  that  there  is 
no  resulting  trust,  and  that  the  shares 
and  accumulated  dividends  belong  to  the 
children,  and  the  only  remaining  question 
is  in  what  proportions  do  they  take.  The 
letter  states  that  the  fund  was  not  sub- 
scribed for  equal  division,  but  was  in- 
tended to  '*  defray  the  expenses  of  all  as 
deemed  necessary,"  and  apparently  the 
trustees  of  the  fund  exercised  their  dis- 
cretion in  dividing  the  money  so  far  as 
it  was  divided  at  all.  But  there  is  no 
longer  room  for  discretion,  and  I  think 
the  only  safe  course  is  to  hold  that  the 
children  are  entitled  to  what  remains  in 
equal  shares.  The  costs  must  first  be 
paid,  and  then  the  residue  will  belong  to 
the  children  equally,  the  trustee  in  bank- 
ruptcy of  one  of  thom  to  take  his  share. 

The  eldest  son  was  entitled,  under  his 
father's  will,  to  some  Irish  property.  The 
rents  of  that  property  were  applied  by 
the  defendant  A.  A.  Andrew  for  educa- 
tion, and  otherwise  for  the  benefit  of  that 
eldest  son.  They  were  not  sufficient  for 
the  purpose,  and  the  defendant  claims 
that  there  remains  due  to  him  in  respect 
of  expenditure  out  of  his  own  moneys  the 
sum  of  562/.  5«.  1  Id.  1  understand  that 
there  is  no  objection  to  his  being  paid  the 
sum  out  of  what  will  now  be  coming  to 
the  eldest  son,  and  the  order  may  provide 
for  that  without  my  deciding  whether  he 
is  or  is  not  entitled  to  it  as  a  matter  of 
right. 

Solicitors— Gush,  Phillips.  Walters  &  Williams, 
for  applicants ;  Stephenson,  Harwood  &  Co., 
for  the  subscriber ;  H.  Lovibond  Sc  Co.  and 
Minet,  Harvie  k  May,  for  trustees ;  Cameron, 
Kemm  Sc  Co.,  for  trustee  in  bankruptcy. 

[Reported  hy  Wartciok  JST.  Draper^  Fsq., 
Barruter-at-Lam, 
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Feb.  28.    March  1,  2,  7.  f        Dbanb. 
Aprils.  J 

Manor — Rights  of  Common — Quarry — 
RiglU  to  Get  SUme — Freehold  and  Copy- 
hfM  Tenants — Evidence — Court  RoUe. 

The  copyhold  tenants  of  a  m^anor  may 
by  custom  have  a  right  of  common  to  get 
stone  and  sand  out  of  the  lordls  waste  to 
be  used  by  them  on  their  respective  tene- 
msnts  urUhin  Ihe  manor^  and  there  is  no 
legal  objection  to  ihe  existence  of  a  similar 
right  in  the  freehold  tenants*  Sttch  a 
right  is  not  unreasonable,  and  the  court 
rolls  may  be  given  in  evidence  of  its  exist- 
ence.  The  lord  cannot  inclose  against  such 
a  right  of  oommon  ;  and  the  fact  that  an 
amercemcTU  rent  was  at  one  time  paid  in 
respect  of  the  quarry  from  which  the  stone 
was  taken  cannot  ctffect  the  tenants  in 
respect  of  the  right  in  question. 

Action  for  an  injunction  to  restrain  the 
defendant  from  removing  stone  and  sand 
from  the  plaintiff's  quarry  and  from 
otherwise  trespassing  on  tiie  plaintiff's 
property. 

The  site  of  the  quarry,  or  the  rights  of 
the  lord  in  the  quarry,  were  in  1879  con- 
veyed to  the  predecessor  in  title  of  the 
plaintiff  discharged  from  all  such  rights 
of  common  as  the  lord  conld  release  or 
discharge. 

By  indenture  of  November  27,  1894, 
certain  hereditaments,  of  which  the  quarry 
in  question  formed  partj  were  conveyed 
to  the  plaintiff.  The  plaintiff',  so  it  was 
alleged,  had  been  in  undisturbed  posses- 
sion ever  since. 

In  July,  1902,  the  defendant  got  and 
carried  away  stone  and  sand  from  the 
quarry,  and  the  plaintiff  thereupon  com- 
menced this  action. 

The  defendant  pleaded  that  the  quarry 
was  parcel  of  the  waste  of  the  manor ; 
that  he  was  possessed  of  copyhold  and  free- 
hold tenements  within  the  manor,  and  that 
from  time  immemorial  the  tenants  of  the 
manor  had  had  certain  rights  of  common, 
one  of  which  was  the  right  to  dig,  get,  and 
carry  away  stone,  gravel,  and  sand  for  all 
necessary  uses,  to  be  spent  and  used  upon 
their  respective  tenements  within  the 
manor,  but  not  elsewhere.    The  defendant 


also  pleaded  that  he  and  his  prede 
in  title  had  from  time  inmiemorial  enjoyed 
as  of  right  and  without  interruption  the 
rights  claimed  by  him  in  respect  of  his 
freehold  tenements ;  and  he  counter- 
claimed  for  an  injunction  restraining  the 
plaintiff  from  inclosing  the  quarry  or 
interfering  with  the  rights  of  common. 

The  plaintiff  by  his  reply  alleged  that 
the  stone  taken  was  not  required  to  be 
spent  or  used  on  the  defendant's  tene- 
ments within  the  manor,  and  that  the 
quarry  had  long  since  been  inclosed  and 
therefore  discharged  from  all  rights  of 
common. 

The  manor  of  Norton-in-the-Moors,  in 
the  county  of  Stafford,  was  an  ancient 
manor  of  which  there  were  two  lords— one 
of  the  freeholds  and  one  of  the  copyholds. 
The  court  rolls  of  the  copyhold  court 
contained  a  record  of  a  court  of  survey 
held  on  September  16,  1695,  which,  after 
referring  to  the  commons  and  waste 
grounds  of  the  manor,  continued :  '*  and 
as  well  the  lords  tenants  as  the  copy- 
holders and  freeholders  of  %nd  in  the 
manor  have  a  right  of  common  therein 
for  depasturing  thereon  with  all  sorts  of 
commonable  cattle  and  also  that  as  well 
the  said  copyholders  as  the  said  freeholders 
have  a  right  of  .  .  .  and  liberty  of  and 
in  the  said  commons  and  waste  grounds 
for  the  getting  of  stone,  gravel,  sand, 
peats,  dods,  clay,  marl,  soil,  earth,  ferns 
or  gorse  for  all  necessary  uses  to  be  spent 
and  used  on  t^eir  respective  tenements 
in  the  said  manor  but  not  elsewhere." 
Some  of  the  presentments  which  dealt 
with  the  getting  of  stone  by  tenants  con- 
tained the  words,  '*The  Lord  agreeth 
thereto."  The  records  also  shewed  that 
at  voy  many  of  the  courts  numbers  of 
people  were  presented  and  amerced  for 
getting  stone  to  be  used  outside  the 
manor. 

Hughes,  K.C.^  and  P.  F.  S.  Stokee,  for 
the  defendant. — ^We  claim  a  right  to  take 
stone  and  sand  both  for  oopyhold  tenants 
by  custom  and  for  freehold  tenants  by 
prescription — Warrick  v.  Queen's  College, 
Oxford  [1871].*  The  evidence  of  wit- 
nesses as  to  the  exercise  of  the  right  is 
unimportant  where  you  have  ancient 
(1)  40  L.  J.  Ch.  780 ;  L.  R.  6  Ch.  716. 
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records  like  the  presentments  in  this  case. 
The  fact  that  the  lord  agreed  to  the  right 
two  hundred  years  ago  does  away  with 
the  necessity  for  proving  the  reasonable- 
ness of  the  custom.  The  custom,  how- 
ever, is  reasonable — Seton's  Judgments 
(6th  ed.),  p.  599,  and  Betts  v.  Thompson 
[l87l].2  There  is  no  law  that  a  custom 
must  be  reasonable,  though  a  custom  will 
not  be  implied  if  unreasonable.  A  custom 
may  be  good,  however  unreasonable,  if  it 
is  agreed  to  by  the  lord  and  the  tenants — 
Salisbury  {Marquis)  v.  Gladstone  [1861],^ 
where  Wilson  v.  WiUes  [isoe],*  upon 
which  the  plaintiff  relies,  was  cited. 
Freehold  tenants  of  a  manor  can  pre- 
scribe —  Warrick  v.  Queen's  College^ 
Oxford^^  and  Portland  (Duke)  v.  HiU 
[1866].^  Those  cases  shew  the  reasonable- 
ness of  the  custom.  Wilson  v.  WiUes  ^ 
was  totally  different  from  this  case. 
There  the  tiiking  of  turf  destroyed  the 
right  of  pasture.  Here  the  only  way  of 
using  the  stone  is  by  getting  it.  The 
case  of  Shakespear  v.  Peppin  [l796]® 
turns  principally  upon  pleading,  but  it 
implies  that  there  is  no  objection  to  a 
custom  to  dig  gravel.  It  is  clear  on  the 
evidence  that  there  was  no  inclosure  of 
the  quarry  and  that  it  was  never  rated. 

Younger,  K.C.,  and  B,  P.  Hewitt,  for 
the  plaintiff.  —  The  defendant  contends 
that  if  the  lord  assents  to  a  custom  the 
custom  is  good,  however  unreasonable. 
That  is  an  agreement,  and  he  must  shew 
that  the  parties  to  it  are  in  a  position  to 
make  it.  The  presentment  does  not  pur- 
port to  be  an  agreement,  and  is  not 
evidence.  It  does  not  relieve  the  defen- 
dant from  shewing  the  reasonableness  of 
the  custom.  The  presentment  is  bad 
because  it  alleges  a  right  of  common  in 
the  freehold  tenants  by  custom,  whereas 
they  can  only  claim  by  grant  or  prescrip- 
tion. The  custom  as  proved  is  unreason- 
able. A  custom  to  take  an  unlimited 
amount  of  stone  from  a  common  cannot 
be  upheld — Wilson  v.  WiUes  ^  and  Att.- 
Gen,  V.  Maihias  [i858j."     In  the  present 

(2)  L.  R.  6  Ch.  732. 

(3)  34  L.  J.  C.P.  222 ;  9  H.L.  C.  692. 

(4)  7  East,  121. 

(6)  36  L.  J.  Ch.  439 ;  L.  R.  2  Eq.  766. 

(6)  6  Term  Rep,  741. 

(7)  27  L.  J.  Ch.  761 ;  4  K.  &  J.  679. 
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case  the  custom  claimed  is  too  wide,  and 
therefore  bad. 

Cur.  adv,  mdt, 

April  5. — Joyce,  J. — This  is  an  action 
of  trespass  or  alleged  trespass  upon  a 
quarry  at  Ball  Edge,  in  the  manor  of 
Norton-in-the-Moors  in  the  county  of 
Stafford,  by  taking  stone  and  sand  there- 
from. The  quarry,  with  the  surrounding 
lands,  was  undoubtedly  open  waste  of  the 
manor  in  the  year  1839,  and  for  some 
time  afterwards.  The  site,  or  rather  the 
rights  of  the  lord  in  the  site  of  the 
quarry  were  in  1879  conveyed  to  the 
predecessor  in  title  of  the  plaintiff  dis- 
charged from  all  such  rights  of  common 
as  the  lord  could  release  or  discharge. 
The  defendant  is  a  freeholder  and  also 
owner  of  a  copyhold  tenement  within 
the  manor,  and  in  1902  took  stone  from 
the  quarry  for  use  upon  his  freehold 
tenement  in  exercise  of  an  alleged  right 
of  common.  Gllie  plaintiff  thereupon 
brought  an  action  of  trespass.  The  de- 
fendant justifies  under  his  alleged  right 
of  common,  and  counterclaims  for  an 
injunction  against  any  interference  by 
the  plaintiff  with  the  exercise  of  such 
right. 

Now  there  are  very  commonly  in  almost 
every  manor  large  rights  by  custom  or 
otherwise  over  the  waste  for  the  benefit  of 
the  tenants,  such  as  cutting  timber  for 
repairs,  quanying  stone,  digging  sand, 
and  the  like,  as  was  pointed  out  by  Vice- 
Chancellor  Wood  in  Portland  (Duke)  v. 
Hill,^  where  it  was  recognised  to  be 
a  good  custom  for  the  tenants  to  dig 
in  the  waste  for  coal  for  their  own  con- 
sumption. The  copyhold  tenants  of  a 
manor  may  by  custom  be  entitled  to  such 
a  right  of  common  as  is  claimed  in  the 
present  case.  Freehold  tenants  ordinarily 
have  a  right  of  common  of  pasture  over 
all  the  waste  lands  of  the  manor,  and 
they  may  also  have  a  right  of  common  to 
quarry  stone  or  take  sand,  when  it  exists 
or  is  to  be  found  upon  the  waste,  to  be 
used  or  expended  upon  the  freehold 
tenement.  There  is  no  legal  objection 
that  I  am  aware  of  to  the  existence  of 
such  a  right. 

The  rolls  of  a   court  baron  or  of  a 
customary  court  are  evidence  between  the 
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lord  and  his  copyholders  or  free  tenants. 
They  are  the  public  documents  by  which 
the  inheritance  of  every  tenant  is  pre- 
served, and  the  records  of  the  manor 
court,  which  was  anciently  a  court  of 
justice,  relate  to  all  property  within  the 
manor. 

In  modem  times — in  fact  since  the 
year  1700 — the  ancient  manor  of  Norton 
has  in  some  way  been  divided  or  par- 
titioned, it  is  said,  between  co-parceners. 
Of  such  divisions  instances  are  mentioned 
in  various  cases  referred  to  in  the  note  to 
page  10  of  Elton  on  Copyhold$^  and  in 
particular  the  case  of  Cattley  v.  Arnold 
[1858].^  But  the  rolls  of  this  ancient  and 
undivided  manor  contain  a  rather  remark- 
able entry  of  September  16,  1695.  [His 
Lordship  referred  to  that  and  other 
entries  in  the  court  rolls,  and  continued :] 
As  to  whether  it  is  true  or  not  that  the 
freehold  tenants  of  a  manor  cannot  claim 
a  right  of  common  to  take  stone  from  the 
waste  except  by  prescription,  and  that 
evidence  of  reputation  is  not  admissible  in 
proof  of  such  a  right,  reference  may  be 
made  to  the  discussion  in  Warrick  v. 
Queen's  College,  Oxford,^  both  in  the 
Court  below  and  in  the  Court  of  Appeal, 
and  to  Sir  Roundell  Palmer's  explanation 
there  given  of  Baron  Parke's  decision  or 
dictum  in  Dwnraven  {Earl)  v.  Llewellyn 
[l85o].^  Reference  may  also  be  made  to 
JSvans  V.  Merthyr  Tydfil  Urban  Council 

S1898],*®  But  whether  this  is  so  or  not, 
am  of  opinion  that  the  entry  upon  the 
coui't  roUs  of  the  manor  which  I  have 
read  is  admissible  and  good  evidence  on 
behalf  of  the  freeholders  of  the  existence 
of  9.  right  of  common  in  them  to  take 
stone  from  the  waste  of  the  manor,  and 
from  this  quarry  at  Ball  Edge,  for  use 
upon  their  freehold  tenements.  Moreover, 
at  the  very  least  I  think  this  entry  is 
under  the  circumstances  tantamount  to 
an  admission  by  the  lord  of  the  rights 
specified  in  the  presentment  with  respect 
to  the  rights  of  common  of  the  freeholders 
and  copyholders. 

There  are  a  series  of  subsequent 
entries  in  the  rolls  of  the  divided 
manor  of  persons  being  amerced  from 

(8)  4  K.  &  J.  595. 

(10  19  L.  J.  Q.B.  388;  15  Q.B.  791. 
aO;  68  L.  J.  Ch.  176;  [1899]  1  Ch.  241. 


time  to  time  for  taking  stone  from 
the  waste  to  be  used  elsewhere  than  in 
the  manor.  It  is  true  that  there  are 
other  entries  of  amercements  for  taking 
stone  from  the  waste  without  its  being 
mentioned  that  it  was  taken  for  sale  or 
use  outside  the  manor;  but  I  do  not 
doubt  that  the  offence  consisted  in  the 
taking  of  stone  otherwise  than  for  use 
upon  a  tenement  within  the  manor, 
although  the  mention  of  this  circumstance 
was  often  omitted,  I  suppose  by  inadvert- 
ence or  carelessness. 

Moreover,  evidence  has  been  adduced 
of  numerous  instances  of  the  exercise 
of  the  alleged  right  within  living 
memory  and  in  quite  recent  times,  and 
this  without  any  let  or  hindrance  of 
any  kind  until  the  year  1902,  the  date  of 
the  occurrences  which  resulted  in  the 
institution  of  the  present  action.  This, 
then,  is  not  a  case  in  which  the  Court  has 
to  determine  whether  the  existence  of^ 
and  a  legal  origin  for,  a  right  can  and 
ought  to  be  presumed  from  evidence 
merely  of  instances  of  acts  done  within 
living  memory.  In  such  cases  no  doubt 
the  right  asserted  must,  in  order  to  be 
admitted,  be  not  unreasonable — SaiMury 
{Marquis)  v.  Gladstone^  I  do  not,  however, 
consider  the  right  of  common  asserted  by 
the  defendant  in  the  present  case  to  be 
unreasonable;  but  it  is  not,  under  the 
circumstances,  very  material  whether  it 
13  reasonable  or  not.  It  is  certainly  not 
a  very  unusual  right.  The  freeholders  of 
a  manor  may  properly  claim  by  prescrip- 
tion a  right  to  cut  turf  or  get  gravel  out 
of  the  lord's  waste,  and  when  the  free- 
holders have  in  fact  exercised  such  a  right 
for  many  years  the  Court  will  try  to  find 
a  legal  origin  for  it.  For,  in  the  words  of 
Chief  Baron  Pollock  in  Gibeon  v.  Doey 
[i857],^^  "It  is  a  maxim  of  the  law  of 
England  to  give  effect  to  everything  which 
appears  to  have  been  established  for  a 
considerable  course  of  time,  and  to  pre- 
sume that  what  has  been  done  was  done 
of  right,  and  not  in  wrong."  Asain,  in 
Penryn  Corporation  v.  Best  n87S]  ** 
Lord  Justice  Bramwell  said,  ''It  is  a 
most  convenient  thing  that  every  sup- 
position,  not    wholly   irrational,  should 

(11)  27  L.  J.  Ex.  37 ;  2  H.  &  N.  616. 

(12)  48  L.  J.  Ex.  103, 107 ;  3  Ex.  D.  292.  299. 
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be  made  in  favour  of  long  oontinaed 
eDJoyment."  In  the  present  case  it  is 
under  the  circumstances  impossible  to 
hold  that  no  such  right  of  common  as 
that  claimed  on  behalf  of  the  freeholders 
ever  existed. 

But  on  behalf  of  the  plaintiff,  the  owner 
of  the  site  of  the  quarry,  it  has  been  urged 
that  the  right  of  common  to  take  stone 
and  sand  from  the  quarry  has  been  extin- 
guished by  adverse  possession  or  non-user, 
or  something  of  the  kind.  In  my  opinion 
no  such  contention  has  been  established. 
The  quarry  has  never  been  inclosed — that 
is,  has  never  been  effectually  fenced  all 
round.  Upon  the  evidence  there  has 
never  been  any  interruption  of  the  general 
right  claimed,  or  any  exclusion  or  other 
possession  either  by  the  plaintiff  or  any  of 
his  predecessors  in  title  inconsistent  with 
the  exercise  of  the  right  of  common 
claimed.  It  is  well  settled  that,  though 
the  lord  may  under  certain  circumstances 
inclose  against  a  right  of  common  of 
pasture,  that  cannot  be  done  against  a 
right  of  common  of  turbary  or  against 
such  a  right  of  common  as  is  proved  to 
have  existed  in  the  present  case.  The 
quarry  has  never  been  assessed  to  any 
rate,  but  it  is  alleged  that  prior  to  the 
conveyance  in  1879  an  amercement  rent 
was  paid  to  the  lord  in  respect  thereof. 
It  is  not  clear  that  that  was  really  the 
fact ;  but,  even  if  such  a  i*ent  was  paid, 
that  could  not  affect  the  rights  of  the 
tenants  of  the  manor  in  respect  of  the 
right  of  common  in  question,  though  it 
might  possibly  do  so  in  respect  of  the 
right  of  common  of  pasture. 

The  result  is  that  the  action  fails. 
There  must  be  judgment  for  the  do- 
fendant  upon  the  claim  and  the  counter- 
claim, and  the  plaintiff  must  pay  the 
costs. 


Solicitors — Stow,  Preston  k  Lyttleton,  agents  for 
HoUinshead  Sc  Moody,  Tanstall,  for  plaintiff ; 
Rldsdale  k  Son,  agents  for  Heaton  k  Son, 
Barslcm,  for  defendant. 

[Ileported  ly  S,  E.  Williams,  Esq., 
Barrister-at*Zaw, 
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1906.  [     PfiicE  v.  John. 

April  7,  13.       ) 

Rentcharge  —  Release  of  Part  of 
Hereditaments  Charged — Concurrence  of 
Owner  of  the  other  Fart  —  Extinguish' 
ment — Apportionment — Law  of  Property 
Amendment  Act,  1859  (22  db  23  VicL 
c.  35),  s.  10. 

A  wife  was  entitled  to  certain  real  pro- 
perty, out  of  which  her  husband  was 
entitled  to  a  rentcharge.  Subsequently 
she  made  a  voluntary  settlement  of  a 
moiety  of  this  property;  and  she  and  her 
husband  concurred  to  ''  grant  release  dis- 
pose of  and  confirm  "  this  moiety,  "  ar^  aU 
the  estate  right  title  interest  property  claim 
and  demand  whatsoever  of  them,**  the  said 
husband  and  wife,  "  or  either  of  them  in 
to  and  out  of  the  same  premises  " ; — Held, 
ihoit  this  concurrence  on  the  part  of  the 
husband  operated  to  release  the  moiety 
granted  from  all  licibility  in  respect  of  the 
rentcharge,  but  had  not  the  effect  of  con- 
veying the  whole  rentcharge,  or  any  part 
of  it,  to  the  grantees  of  the  settlement. 

Drew  v.  Norbury  (Lord)  (9  Ir.  Eq. 
171)  and  Johnston  v.  Webster  (24  L.  J. 
Ch.  300;  4  De  G.  M.  <fc  G.  474)  distin- 
guished. 

Held  also,  that  the  unsettled  moiety 
remained  liahle  for  the  whole  of  the  rent- 
charge, 

Mrs.  Ann  Williams  was  the  owner  in 
fee-simple  of  a  certain  interest  in  the 
mines  and  minerals  under  the  &rm  and 
lands  ofHendrewen,  in  the  parish  of 
Ystradyfodwg,  in  the  county  of  Glamor- 
gan, subject  to  a  rentcharge  of  701,  a 
year  in  favour  of  her  husband,  David 
Evan  Williams. 

By  a  voluntary  indenture  of  settlement 
dated  December  29,  1868  (hereinafter 
called  "  the  settlement "),  the  husband  and 
wife  concuiTed  in  settling  one  moiety  of 
this  interest  upon  certain  trusts  therein 
more  particularly  specified.  No  mention 
was  made  in  this  deed  of  the  rentcharge, 
but  the  husband  and  wife  were  therein 
expressed  to  ''grant  release  dispose  of 
and  confirm''  the  moiety,  ''and  all  the 
estate  right  title  interest  property  claim 
and  demand  whatsoever  of  them,"  the 
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said  husband  and  wife,  '^  or  either  of  them 
in  to  and  out  of  the  same  premises."  This 
settlement  was  duly  acknowledged  by 
Mrs.  Williams. 

The  husband,  David  Evan  Williams, 
died  on  April  1,  1902 ;  and  the  wife,  Ann 
Williams,  died  on  April  18,  1883. 

A  question  having  arisen  between  the 
devisees  of  the  rentcharge  under  the 
will  of  the  husband  and  the  ultimate 
possessors  in  fee-simple  of  the  unsettled 
moiety  of  the  interest  in  the  mines  and 
minerals  that  had  continued  to  belong  to 
the  wife,  as  to  the  present  incidence  of 
the  rentcharge,  this  action  was  com- 
menced by  the  former  for  a  declaration 
(inter  alia)  that  they  were  entitled  to  a 
rentcharge  of  70/.,  or,  alternatively,  to  a 
rentcharge  of  35Z.,  upon  the  unsettled 
moiety. 

R.  J,  Parker^  for  the  plaintiflfs.— The 
effect  of  the  settlement  was  to  release  the 
moiety  settled  from  the  rentcharge,  since 
the  person  entitled  to  the  rentcharge 
was  a  consenting  party  to  the  settlement. 
As  to  the  other  moiety,  since  this  belonged 
to  a  party  who  concurred  in  and  con- 
firmed the  release  of  the  first  moiety,  it 
remained  liable,  in  her  hands,  for  the 
whole  of  the  rentcharge,  not  merely  for  a 
proportionate  part  of  it — Law  of  Property 
Amendment  Act,  1859,  s.  10,^  and  Booth  v. 
Smith  [1884].» 

«/.  Gs  Woody  for  two  of  the  defendants. 
— The  result  of  the  settlement,  on  its 
proper  construction,  is  this — that  the 
husband,  the  owner  of  the  rentcharge, 
who  is  expressed  to  *'  grant  release  dis- 
pose of  and  confirm ''  the  moiety  settled, 
''  and  all  [his]  estate  right  title  interest 
property  claim  and  demand  whatsoever  " 
in  the  same,  must  be  taken  to  have 
actually  conveyed  his  rentcharge  of  70/., 
or,  at  any  rate,  one  half  of  it,  to  the 

(1)  Law  of  Property  Amendment  Act,  1859, 
8. 10 :  "  The  release  from  a  rent*cfaarge  of  part 
of  the  hereditaments  charged  therewith,  shall 
not  eztingoish  the  whole  rent-cfaaige,  but  shall 
operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent-charge  out  of  the  hereditaments 
released,  without  prejadice  nevertheless  to  the 
rights  of  all  persons  interested  in  the  heredita- 
ments remaining  onreleased,  and  not  concurring 
in  or  confirming  the  release." 

(2)  53  L.  J.  Q.B.  425 ;  14  Q.B.  D.  318. 


grantees  of  the  moiety  under  the  settle- 
ment— Drew  V.  ^orbury  (Lord)  [l846]* 
and  JqhneUm  v.  Webster  [i854j.^  The 
plaintiffs  accordingly  are  entitled,  at  most, 
to  one-half  of  the  rentcharge,  or  possibly 
even  to  no  rentcharge  at  all. 

April  13. — SwiNFEN  Eadt,  J.,  delivered 
a  written  judgment. — ^The  question  is, 
what  was  the  legal  effect  of  the  settlement 
upon  the  rentcharge  of  707.  charged  upon 
and  issuing  out  of  the  hereditaments 
thereby  conveyed  and  other  hereditaments! 
It  is  not  disputed  that  the  hereditaments 
thereby  conveyed  were  released  from  all 
liability  in  respect  of  the  charge. 

It  was  contended  on  behalf  of  the 
first  two  defendants,  either  that  the 
whole  rentcharge  of  70Z.  passed  to  the 
grantees  of  the  voluntary  settlement,  or 
that  a  moiety  of  it  passed  to  them, 
leaving  only  a  moiety  charged  on  the 
remaining  hereditaments. 

Before  the  Law  of  Property  Amend- 
ment Act,  1859,  a  person  having  a  rent- 
charge,  by  releasing  his  right  in  part  of 
the  land  charged,  extingui&ed  the  whole 
rent  —  18  Viner'e  Abridgment,  504. 
The  effect  of  the  settlement,  which  was 
executed  since  the  Act,  was  to  release 
from  the  rentcharge  the  part  of  the 
hereditaments  comprised  in  the  deed,  but 
not  to  extinguish  the  whole  rentcharge. 
Upon  a  release  of  a  portion  of  heredita- 
ments charged  with  a  rentcharge,  if  the 
persons  entitled  to  the  remaining  here- 
ditaments have  not  concurred  in  or  con- 
firmed the  release,  their  rights  are  not 
affected  under  the  statute ;  and  accordingly 
it  was  held  in  Booth  v.  Smith  ^  that  the 
remaining  hereditaments  in  such  a  case 
will  be  subject  only  to  a  proportionate 
part  of  the  whole  rentcharge.  But  in  the 
present  case  the  persons  entitled  to  the 
remaining  hereditaments  did  concur  in 
and  confirm  the  release,  and,  as  regards 
Mrs.  Williams,  by  deed  duly  acknow- 
ledged ;  so  that  they  are  not  entitled  to 
the  benefit  of  that  portion  of  section  10 
of  the  Act  beginning  '*  without  prejudice 
nevertheless  .  .  ."  Their  rights  are 
governed,  therefore,  by  the  earlier  words 

(3)  9  Ir.  Eq.  171,  177. 

(4)  24  L.  J.  Ch.  300,  303;  4  De  G.  M.  &  G. 

474,  488. 
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of  the  sectioQ — ^that  the  release  shall 
operate  only  to  bar  the  right  to  recover 
any  part  of  the  lentcharge  out  of  the 
hereditaments  released.  The  remaining 
hereditaments  remain  liable,  therefore, 
to  the  whole  of  the  rentehiuge  without 
apportionment.  This,  in  my  opinion,  is 
the  legal  effect  of  the  transaction,  and 
probably  was  also  the  intention  of  the 
parties,  so  &Lr  as  can  be  gathered  from 
the  settlement.  The  deed  contains  no  re- 
ference to  the  rentcharge,  or  to  the  release 
of  it,  or  any  part  of  it;  and  it  may 
well  be  that  the  husband  was  willing  to 
concur  in  the  deed  and  release  the  here- 
ditaments comprised  in  it,  being  satisfied 
that  the  remaining  hereditaments  were 
a  sufficient  security  for  the  whole  rent- 
charge,  as,  indeed,  I  understand  they  were 
and  are. 

After  concurring  in  the  settlement  and 
conveying  all  his  estate  and  interest  in 
the  hereditaments  conveyed,  the  husband 
could  not  have  afterwards  contended 
successfully  that  he  retained  any  charge 
upon,  or  interest  in,  the  land  conveyed ; 
and  the  two  cases  of  Brew  v.  Ncrhwry 
(Lard)^  and  Johnston  v.  Webater^^  cited 
by  oounsel  for  the  defendants,  support 
this  view  ;  but  they  are  not  any  authority 
for  the  proposition  contended  for  by  him, 
that  all,  or  some  part  of,  the  rentcharge 
of  701,  actually  passed  by  way  of  grant 
to  the  grantees  under  the  voluntary 
settlement.  The  effect  of  that  deed  is  to 
release  the  hereditaments  conveyed  from 
all,  and  every  part  o^  the  rentcharge ;  but 
not  to  grant  all,  or  any  part  of,  the  rent- 
charge  to  the  grantees.  It  remained 
vested  in  the  grantor ;  and  his  right  to 
enforce  it  against  the  remaining  heredita- 
ments charged  by  it  was  not  affected  by 
that  deed. 

There  must  be  a  declaration  accordingly, 
and  the  defendants  must  pay  the  costs  of 
the  action. 

6o]icitors — Sbarpe,  Parker,  Pritcbards,  Barham 
Sc  Lawford,  agents  for  Jeffreys  &  Powell, 
Brecon,  for  plaintiffs;  J.  Clement  Brown, 
agent  for  C.  Valentine  Pe^e,  Neath,  for 
defendants. 

[Reported  hy  Joseph  E,  AtorriSt  Etq.^ 
BarrUter-at'Law. 


Wabwnoton,  J. 
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Appletok,  Prbkgh 

SOBAFTON,  LiH., 

In  re. 

Company — Winding-up — ExaminaHon 
under  Section  115  of  Companies  Act^  1862 
(25  d:  26  Vict.  c.  89)— Costs  of  being 
Represented  hy  SoUcitore  and  Counsel — 
^^ Proceeding  in  the  Supreme  Court" — 
Supreme  Court  of  Judicature  Act^  1890 
(53  d&  54  Yict.  c.  44),  a.  5. 

An  examination  of  witnesses  under  sec- 
tion 115  of  the  Companies  Act,  1862,  is  a 
"  proceeding  in  the  Supreme  Court "  within 
the  meaning  of  the  Judicature  Act,  1890, 
s.  5,  and  therefore  the  Court  hcu  jurisdio- 
tion  to  order  the  person  procuring  the 
examination  to  pay  the  witTMsaes  examined 
under  that  section  their  costs,  including 
the  costs  of  being  represented  by  solicitore 
and  counsel,  in  addition  to  their  expenses. 

At  a  meeting  of  the  shareholders  of 
Appleton,  French  &  Scrafton,  Lim.,  held 
in  January,  1898,  it  was  resolved  that 
the  company  should  be  wound  up  volun- 
tarily, and  by  an  order  of  the  Court  made 
on  February  9,  1898,  the  voluntary 
winding-up  was  ordered  to  be  continued 
under  the  supervision  of  the  Court,  and 
Mr.  Edwin  Waterhouse,  was  appointed 
liquidator. 

On  August  7,  1899,  a  summons  was 
taken  out  by  Robert  and  Henry  Adams, 
Lim.,  as  a  croditor  of  the  company,  and 
John  Thomas  Wilson  and  others  as  con- 
tributories,  for — first,  the  disehaige  of  Mr. 
Edwin  Waterhouse  from  his  office  of 
liquidator ;  secondly,  that  the  applicants 
might  be  at  liberty  without  giving  any 
indemnity  to  the  liquidator  to  issue  in  his 
name  a  summons  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890, 
against  the  directors  of  the  company  for 
damages  for  alleged  misfeasance ;  and 
thirdly,  for  leave  to  examine  such  persons 
as  they  might  be  advised  under  section  115 
of  the  Companies  Act,  1862. 

An  order  was  made  on  this  summons 
on  February  7,  1900,  authorising  the 
applicants  to  examine  J.  W.  Watson, 
A.  H.  Appleton,  and  others,  under  sec- 
tion 115  of  the  Companies  Act,  1862,  and 
to  apply  for  leave  to  take  proceedings 
under    section    10     of    the    Computes 
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(Winding-up)  Act,  1890,  after  the  ex- 
amination had  been  concluded. 

A  summons  T?as  issued  on  <October  29, 
1900,  requiring  Watson,  Appleton,  and 
others  to  attend  for  examination  under 
section  115.  This  examination  took  place 
on  November  15,  16,  and  17,  1900,  when 
\Vatson  and  Appleton  were  examined  as 
to  certain  alleged  acts  of  misfeasance  by 
them.  At  the  examination  Watson  and 
Appleton  wore  represented  by  solicitors 
and  counsel. 

On  July  31,  1902,  Robert  and  Henry 
Adams,  Lim.,  and  J.  T.  Wilson  issued  a 
summons  against  Watson  and  Appleton 
and  others  for  an  order  declaring  that  the 
respondents  were  liable  to  contribute  to  the 
assets  of  the  company  two  several  sums  of 
14,934Z.  178.  bd.  and  37,82U.  17b.  6d.  as 
compensation  for  misfeasance,  and  for  the 
payment  by  the  respondents  of  the  said 
sums  to  Mr.  Edwin  Waterhouse,  as 
liquidator  of  the  company,  with  interest 
and  costs. 

On  July  28,  1904,  the  summons  was 
dismissed  with  costs. 

The  costs  of  the  misfeasance  summons 
were  taxed  and  paid. 

Watson  and  Appleton  were  paid  the 
usual  expenses  and  allowances  for  persons 
attending  as  witnesses,  and  now  took  out 
a  summons  asking  that  Robert  and  Henry 
Adams,  Lim.,  and  J.  T.  Wilson  might 
be  ordered  to  pay  them  their  costs  in- 
curred in  connection  with  their  examina- 
tion before  the  Court  on  November  15, 
16,  and  17,  1900,  and  being  represented 
thereat  by  solicitors  and  counsel. 

Sargcmtf  for  the  applicants.  —  The 
Court  has  jurisdiction  to  order  the  re- 
spondents to  pay  the  costs  of  the  appli- 
cants. In  Buckley  an  the  Companiee  Aeia 
(8th  ed.),  p.  348,  it  is  said :  **  The  witness 
is  entitled  to  be  attended  at  his  examina- 
tion by  his  counsel  and  solicitor.  It  is 
conceived  that  if  he  be  a  mere  witness, 
and  not  a  person  between  whom  and  the 
party  summoning  him  any  litigation  is 
pending,  he  will  not  be  entitled  to  the 
costs  of  employing  a  solicitor  or  counsel." 
In  this  case  the  examination  was  for  the 
purpose  of  ascertaining  whether  there 
were  grounds  for  litigation  between  the 
parties  and  litigation  actually  took  place. 


In  re. 

There  can  be  no  question  as  to  jurisdi(> 
tion  since  the  Supreme  Court  of  Judica- 
ture Act,  1890,  s.  5,^  which  was  passed  in 
consequence  of  the  construction  placed 
on  the  Judicature  Acts  and  Rules  of  the 
Supreme  Court,  1883,  Order  LXV.  rule  1, 
in  MiUe's  JSetcUe,  In  re  [1886].^ 

An  examination  under  section  115  is 
a  proceeding  in  the  Supreme  Court  within 
the  Judicature  Act  A  person  examined 
under  section  115  of  the  Companies  Act,. 
1862,  is  entitled  to  the  assistance  at  his 
examination  of  counsel  and  solicitors — 
Breechloading  Armowry  Co,^  In  re  [l867].' 
In  the  case  of  Wadddl^  Ex  parte  ;  LtUscher, 
in  re  [l877],^  which  was  a  case  under 
the  Bankruptcy  Act,  1869,  it  was  held 
that  a  person  was  not  entitled  to  his  costs 
of  being  represented  by  solicitors  and 
counsel  where  he  was  examined  privately 
and  with  a  view  to  obtaining  informatnn 
only,  and  not  with  a  view  to  taking  pro- 
ceedings against  him.  In  the  present  case 
the  examination  was  obtained  with  a  view 
to  taking  misfeasance  proceedings  against 
the  persons  examined,  and  they  should  be 
allowed  the  costs  of  being  represented  by 
solicitors  and  counsel. 

Martellij  for  the  respondents. — The 
applicants  are  only  entitled  to  be  paid 
their  expenses  as  witnesses.  It  is  sub- 
mitted— first,  that  the  Court  has  no  jurisdic- 
tion to  order  the  respondents  to  pay  these 
costs  ;  and  secondly,  that  if  there  is  juris- 
diction this  is  not  a  case  where  it  should 
be  exercised.  An  examination  under  sec- 
tion 115  of  the  Companies  Act,  1862,  is 
not  a  proceeding  in  the  Supreme  Court 
within  section  5  of  the  Judicature  Act, 
1890  ^'— Greys  Brewery  Co.,  In  re  [i883],* 

If  the  order  asked  for  is  made  in  this 

(1)  Supreme  Court  of  Judicature  Act,  1890, 
6. 5  :  "  Subject  to  the  Supreme  Court  of  Judi- 
cature Acts,  and  the  rules  of  Court  made  there- 
under, and  to  the  express  provisions  of  any 
Statute,  whether  passed  before  or  after  the 
commencement  of  this  Act,  the  costs  of  and 
incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  estates 
and  trusts,  sh^l  be  in  the  discretion  of  the 
Court  or  Judge,  and  the  Court  or  Judge  shall 
have  full  power  to  determine  by  whom  and 
to  what  extent  such  costs  are  to  be  paid." 

(2)  66  L.  J.  Ch.  60;  34  Ch.  D.  24. 

(3)  L.  R.  4  Eq.  453. 

(4)  6  Ch.  D.  328. 

(6)  53  L.  J.  Ch.  262 ;  25  Ch.  D.  400. 
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case,  the  effect  will  be  that  every  witness 
under  section  115  will  ask  for  the  costs  of 
solicitors  and  counsel.  The  section  was 
onlj  intended  for  the  purpose  of  obtaining 
information  from  persons  who  are  bound 
to  give  it,  and,  it  is  submitted,  bound  to 
give  it  gratuitously.  These  costs  are  not 
costs  of  litigation.  The  Supreme  Court 
of  Judicature  Act,  1890,  does  not  apply. 
If  it  does,  it  only  deals  with  costs  of  liti- 
gation, and  they  have  been  taxed  and 
paid.  If  there  is  jurisdiction,  this  is  not 
a  case  where  it  should  be  exercised,  for 
the  examination  took  place  more  than  five 
years  ago,  and  these  costs  ought  to  have 
been  applied  for  before. 

Warrington,  J. — This  is  an  application 
by  certain  directors  of  a  company  against 
whom  a  misfeasance  summons  was  issued, 
asking  that  they  may  be  allowed,  in  addi- 
tion to  the  costs  of  that  summons,  which 
have  been  taxed  and  paid,  the  costs  in- 
curred by  them  in  connection  with  their 
examination  under  section  115  of  the 
Companies  Act,  1862.  Now  the  questions 
which  I  have  to  decide  are — first,  whether 
the  Court  has  jurisdiction  to  allow  these 
costs;  and  secondly,  wheAer,  assuming 
there  is  jurisdiction,  the  Court  ought,  in 
the  particular  circumstances  of  this  case, 
to  allow  the  costs. 

As  regards  the  jurisdiction,  the  ques- 
tion depends  upon  section  5  of  the 
Supreme  Court  of  Judicature  Act,  1890. 
[His  Lordship  read  the  section.]  It 
seems  to  me  that,  as  regards  the  jurisdic- 
tion, the  only  question  to  be  considered  is 
whether  an  examination  under  section  115 
of  the  Companies  Act,  1862,  is  a  proceed- 
ing in  the  Supreme  Court.  If  it  is  a 
proceeding  in  the  Supreme  Court,  then  I 
have  jurisdiction  to  deal  with  the  costs  of 
and  incident  to  that  proceeding  and  have 
power  to  determine  by  whom  they  are  to 
be  paid.  Section  115  of  the  Companies 
Act,  1862,  provides  that  in  a  winding-up 
the  Court  may  "  summon  before  it  any 
officer  of  the  company  or  person  known  or 
suspected  to  have  in  his  possession  any  of 
the  estate  or  effects  of  the  company,  or 
supposed  to  be  indebted  to  the  company, 
or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  concerning 
the  trade,  dealings,  estate,  or  effects  of  the 
Vol.  74.— Chanc. 


company  " ;  and  that  '''  if  any  person  so* 
summoned,  after  being  tendered  a  reason- 
able sum  for  his  expanses,  refuses  to  come* 
before  the  Court  at  the  time  appointed/' 
the  Court  may  cause  him  to  be  "  appre^ 
hended,  and  brought  before  the  Court  for 
examination.''  The  section  makes  no 
other  provision  as  to  the  costs  incurred  in 
the  examination,  and  therefore  there  is 
"no  express  provision  of  any  statute" 
subject  to  which  the  question  of  costs  is- 
to  be  dealt  with. 

On  A^ugust  7,  1899,  the  respondents- 
to  the  present  application,  together  witb 
other  persons,  issued  a  summons  for — 
first,  the  discharge  of  Mr.  E.  Waterhouse^ 
from  his  office  as  liquidator ;  secondly, 
that  the  applicants  might  be  at  liberty,, 
without  giving  any  indemnity,  to  issue 
against  the  directors  a  summons  under* 
section  10  of  the  Companies  (Winding- 
up)  Act,  1890;  and  thirdly,  for  leave  to- 
examine  such  persons  as  they  might  be- 
ad vised  under  section  115  of  the  Com- 
panies Act,  1862.  On  that  summons,  od- 
February  7,  1900,  an  order  was  made  tbat< 
the  present  respondents  should  be  at 
liberty  to  examine  the  present  applicants- 
and  others  under  section  115  of  the  Com- 
panies Act,  1862,  and  that  summonses 
should  issue  accordingly,  and  giving  th& 
applicants  liberty  to  apply  for  leave  to  take 
such  proceedings  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890,  after 
the  examination  had  been  concluded,  as 
they  might  be  advised.  The  examination 
took  place  on  Kovember  15,  16,  and  17, 
1900,  the  present  applicants  having  the 
assistance  and  protection  of  solicitors  and 
counsel.  On  July  31,  1902,  the  two 
respondents  to  the  present  application^ 
issued  a  misfeasance  summons  against 
the  present  applicants.  The  claim  made- 
against  the  present  applicants  was  for  a 
sum  of  over  50,000^.,  and  was  therefore  ar 
matter  of  great  importance.  The  sum- 
mons came  on  for  hearing  on  July  20^. 
1904,  but  no  one  appeared  to  support  it, 
and  it  was  dismissed  with  costs.  I  now 
have  to  decide  whether  the  present  re- 
spondents, having  put  the  applicants  to- 
expense  by  examining  them  in  order  to- 
support  the  misfeasance  summons,  ought 
to  pay  the  applicants'  costs. 

Now  as   regards   the    jurisdiction  to- 
Digitized  by  VnOOQlC 


474 


eHANCEBY  DIVISION. 


[1905 


Apfleton,  French  k  Scbafton,  Lim., 

order  the  costs  to  be  paid.  In  mj  judg- 
ment, the  summons  of  August,  1899,  the 
order  for  examination  made  under  it, 
the  summons  issued  in  consequence  of 
that  order,  and  the  examination  of  wit- 
nesses which  took  place,  are  all  '*  pro- 
ceedings in  the  Supreme  Court.''  If  they 
are  not,  I  do  not  know  what  they  are, 
and,  in  my  judgment,  it  is  impossible  to 
describe  them  in  any  other  way.  It  is 
contended  that,  in  saying  that,  I  am 
saying  something  which  is  contrary  to 
the  judgment  of  Mr.  Justice  Ghitty  in 
Greys  Brewery  Co,^  In  re,^  In  my  judg- 
ment, I  am  doing  nothing  of  the  kind.  That 
case  arose  on  the  question  whether  cre- 
ditors of  the  company  who,  under  rule  60 
of  the  General  Order  of  November,  1862, 
were  entitled  to  attend  proceedings  before 
the  Judge,  were  entitled  to  be  present  at 
an  examination  under  section  115  of  the 
Companies  Act,  1 862,  and  it  was  held  by 
Mr.  Justice  Chitty  that  the  examination 
was  not  a  proceeding  within  rule  60. 
He  says:  ^'it  appears  to  me  that  I 
should  be  misresiding  the  general  lan- 
guage of  the  60th  rule  if  I  said  that  it 
gave  a  right  to  every  creditor  to  attend  in 
this  very  particular  and  exceptional  pro- 
<;eeding.  ...  I  think,  although  there  is 
a  technical  argument  upon  the  60th  rule, 
that,  upon  the  true  reading  of  it,  this  is 
not  such  a  proceeding  as  is  mentioned 
there;  and  a  distinction  arises  to  my 
mind  from  the  very  nature  of  the  pro- 
ceeding under  the  115th  section."  One 
must  read  in  connection  with  that  pas- 
sage what  the  learned  Judge  had  pre- 
viously said — ^namely,  that  "the  exami- 
ners* office  is  not  a  public  office,  and  that 
the  public  have  no  right  to  attend."  The 
meaning  of  the  judgment  is  that,  looking 
at  the  nature  and  object  of  an  examina- 
tion under  section  115,  that  examination 
may  be  a  proceeding,  although  it  is  not  a 
"proceeding  before  the  Judge"  within 
the  meaning  of  the  60th  rule.  It  is  not, 
in  my  judgment,  an  authority  against  the 
view  which  I  have  taken,  and  I  think 
that  it  is  a  "  proceeding  in  the  Supreme 
Court"  within  the  meaning  of  section  5 
of  the  Judicature  Act,  1890. 

Having  jurisdiction  to  make  the  order 
asked  for,  ought  I,  in  the  exercise  of  my 
discretion,  to  determine  that  the  costs 


In  be. 

ought  to  be  paid  by  the  respond^its  ?    I 
desire  to  say  in  the  strongest  terms  that 
what  I  am  going  to  do  in  this  case  is  not 
to  be  used  as  a  precedent  in  any  other 
case.     Counsel  for  the  respondents  has 
argued  that,  if  I  make  the  order  asked 
for,   witnesses  can  always  come  forward 
and  ask  for  orders  for  payment  ,of  their 
costs.     I   intend  to  lay   down   no   such 
general  rule,  and  I  only  make  the  order 
now   under  the  pai'ticuiar  circumstances 
of  this  case.     The  first  summons  asked 
for  leave  to  examine  witnesses  and  leave 
to  issue  a  misfeasance  summons,  and  the 
examination  was  asked  for  for  the  express 
purpose  of  establishing  a  case  in  support 
of  the  misfeasance    summons.     I  agree 
that  ordinarily  persons  examined  under 
section  115  of  the  Companies  Act,  1862, 
as  in   bankruptcy,  merely  as  witnesses, 
would  not  be  entitled  to  be  paid,  out  of 
the  assets  of  the  company  or  otherwise, 
their  costs    of    employing    solicitor    or 
counsel.     I  have  been  referred    to   the 
case  of  Waddell,  Ex  parte  ;  Lutscher,  in  re,* 
and  nothing  that  I  say  is  intended  as  a 
departure  from  what  was  laid  down  by 
the  Court  of  Appeal  in  that  case.    Both 
Lord   Justice  James  and   Lord  Justice 
Cotton  there  guarded   themselves   from 
deciding  the  case  with  which  I  have  to 
deal.     Lord  Justice  James  said  :  ^  This  is 
not  the  case  of  a  man  who  is  charged 
with  having  property  in   his   possession 
belonging  to  a    bankrupt  and  is  sum- 
moned to  give  evidence  respecting  it.    In 
such  a  case  it  might  possibly  be  said  that 
there  was  a  litigation  between  him  and  the 
trustee,  and  that  he  was  entitled  to  be 
protected  by  counsel."    And  Lord  Jus- 
tice Cotton  said :  "  Really  the  only  ques- 
tion is,  to  what  a  witness,  not  being  a 
person  against  whom  any  allegation  is 
made  with  regard  to  the  bankrupt's  pro- 
perty, or  against  whom  any  proceeding  is 
intended  to  be  taken,  but  who  is  examined 
as  a  mere  witness  because  it  is  supposed 
he  can  give  evidence  with  regard  to  pro- 
perty which  was  at  some  time  or  other  in 
the  possession  of  the  bankrupt,  is  entitled 
as  his  reasonable  expenses."     I  have  here 
the    very  case    to    which    Lord  Justice 
James  and  Lord  Justice  Cotton  allude— 
namely,  the  case  of  a  person  against  whom 
allegations  were  made  with  respect  to  the 
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Applbton,  Fbeicch  k  Scbafton,  Lim., 

company's  property,  and  against  whom 
proceedings  were  intended  to  be  taken. 
On  the  whole,  I  think  I  should  be  ezer- 
dsing  my  discretion  wrongly  if  I  did  not 
make  the  respondents  liable  for  the  costs 
which  they  put  the  applicants  to  by 
examining  them  with  a  view  to  taking 
misfeasance  proceedings  against  them. 
I  therefore  make  the  order  asked  for. 


Solicitors— Crump,  Sprott  &  Co.,  agents  for 
Aicher,  Parkin  &  Co.,  Stockton-on-Tees,  for 
applicants;  Jacksons  k,  Elwell,  agents  for 
James  Inskip  k,  Co.,  Bristol,  for  respondents. 

[Reported  by  W.  A.  Q.  Woodt,  Esq.. 
Sarrist&r'af-Zaw, 


[IN  THE  COURT  OF  APPEAL.] 
Vaughan  Williams,  L.  J.  ^ 
BoMSB,  L.J.  I       Mellob 

SUBLINQ,  L.J.  >  V. 

1905.  I    Walmeslet. 

May  11,  12.     June  6.     " 

Seashore  —  Foreshore  —  Conveycmce  — 
Parcels — Land  Situate  on  the  Seashore — 
Bounded  by  the  Seashore — Accretion  — 
Plan  —  Evidence  —  Deceased  Surveyor  — 
Entries  in  Note-hook — Professional  Duty 
— AdmissUnlity, 

In  1864  the  predecessor  in  title  of  the 
defendants  conveyed  to  the  predecessors  in 
tUle  of  the  plaintiffs  a  piece  of  land 
described  as  being  situate  on  the  seashore, 
and  bounded  ^^  on  or  totoards  the  west  by 
the  sea^ore"  and  on  the  other  sides  by 
boundaries  as  to  which  there  was  no  dis- 
pute, and  mors  partundarly  delineated  in 
the  plan  drofwn  on  the  back  of  the  convey- 
ance. There  was  a  strip  of  Icmd  inter- 
vening between  the'  western  boundary  of 
the  land  conveyed  as  shewn  on  the  plan  Ofnd 
what  was  there  defined  as  seashore.  Since 
1864  the  sea  had  gradually  receded  and 
left  uncovered  a  eonsiderabls  amount  of 
land  on  the  west  side  of  the  property  cw 
delineated  on  thepkm.  The  question  was 
as  to  the  property  in  and  rights  over  this 
pieceof  land:— Reld,  that  ^^ seashore"  in 
the  conveyance  meant  that  portion  of  Icmd 
adjacent  to  ^  sea  whkh  was  ordinarily 
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and  prima  fade  vested  in  the  Crown  with 
its  special  rights  and  obligations;  and 
dedaration  made  that  the  plaintiffs  cu 
owners  of  the  land  conveyed  in  1864  were 
entitled  to  free  access  and  egress  to  and 
from  the  sea  from  and  to  their  premises. 

Held,  by  Vauqhan  Williams,  L.J., 
cmd  Stiblixg,  L.J.,  that  the  defendants 
were  estopped  from  saying  that  any  part 
of  the  land  on  the  western  boundary  of  the 
land  conveyed  as  described  on  the  plan  was 
anything  Ase  than  seashore. 

Held  also,  by  Yaughan  Williams,  L.  J., 
thai  the  predecessor  of  the  defendants  im- 
pliedly covenanted  that  he  would  do  nothing 
to  prevent  the  grantees  enjoying  the  land 
and  the  house  which  the  evidence  shewed  it 
was  contemplated  by  aU  parties  should  be 
built  thereon,  as  land  and  a  house  facing 
on  the  sea  and  having  the  seashore  <u  a 
boundary. 

Held,  by  Romeb,  L.iI.,  that,  as  between 
the  grantor  and  the  grantees,  the  foreshore 
at  &e  date  of  the  conveycmce  was  faced  as 
combing  up  to  the  western  boundary  of  the 
land  described  in  the  conveyance,  and  the 
land  in  dispute  must  be  held  to  be  an  accre- 
tion subsequent  to  the  deeds,  and  accord- 
ingly land  which  had  become  the  property 
of  the  plaintiffs. 

Decision  of  Bwisvev  Eady,  J.  (73  L.  J. 
Oh.  756  ;  [1904]  2  Ch.  525),  affirmed  with 
a  variation  in  the  order. 

A  eurveyoT  had  been  employed  in  1864 
by  a  local  board  to  survey  ground  com- 
prising the  property  in  question  for  the 
purpose  of  a  drainage  scheme.  He  had  at 
the  time  made  in  his  note-book,  for  the  pur- 
pose of  his  report,  entries  of  certain  levels 
and  other  figures,  and  these  entries  were 
afterwards  used  by  hiw,  in  making  his 
report.  He  was  now  dead : — Held,  that 
the  entries  were  admissible  in  evidence 
to  shew  the  Una  to  which  the  bi-monthly 
spring  tides  flowed  at  the  date  of  the 
conveyance. 

Decision  of  Swinfen  Eadt,  J.,  on  this 
point  reversed. 

Appeal  from  decision  of  Swinfen 
Eady,  J.  (73  L.  J.  Ch.  756  ;  [1904]  2  Ch. 
525). 

The  following  statement  of  facts  is 
taken  from  the  judgment  of  Yaughan 
Williams,  L.  J. :  ^e  respective  plaintifis. 
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Mellor  v.  Walmesley,  App. 

James  Mellor  and  John  Mellor,  and  John 
Brown,  complain  that  the  defendants  by 
erecting  a  post  and  rail  fence  have  inter- 
fered with  and  obstructed  the  plaintifi^ 
James  Mellor  and  John  Mellor  and  the 
plaintiff  John  Brown  in  their  respective 
access  or  egress  to  or  from  the  sea  from 
or  to  the  plaintiffs'  premises  respectively. 
The  plaintiffs  claim — first,  a  declaration 
that  the  plaintiffs'  said  respective  premises 
are  respectively  bounded  on  the  west  side 
thereof  by  the  seashore ;  second,  a  declara- 
tion that  the  plaintiffs  respectively  as 
owners  of  the  said  respective  premises  are 
entitled  to  free  access  and  egress  to  and 
from  the  sea  from  and  to  the  said  premises 
respectively ;  third,  an  order  for  the 
removal  of  the  fence ;  fourth,  an  injunc- 
tion against  the  erection  of  such  fence 
or  other  erection  or  otherwise  committing 
any  trespass  upon  the  said  premises 
respectively ;  fifth,  an  injunction  restrain- 
ing the  defendants  from  obstructing  free 
access  or  egress  to  or  from  the  sea  from 
or  to  the  said  premises  respectively.  The 
defendants  allege  that  they  erected  the 
fence  to  prevent  encroachments  of  the 
plaintiffs  respectively  on  the  Land  of 
the  defendants.  The  plaintiffs  by  their 
replication  say  that  the  defendants  are 
estopped  from  denying  that  at  the  date 
of  the  respective  indentures  the  premises 
comprised  in  and  conveyed  by  the  said 
respective  indentures  immediately  ad- 
joined and  were  bounded  on  the  west 
side  thereof  respectively  by  the  seashore. 
The  plaintiffs  claim  under  conveyances 
from  Nicholas  Blundell,  and  the  defen- 
dants by  divers  mesne  assignments  are 
the  assignees  of  the  estate  of  Nicholas 
Blundell.  The  conveyance  to  the  prede- 
cessor of  the  plaintiffs  Mellor  runs  as 
follows :  "  All  that  piece  of  land  situate 
on  the  seashore  at  Blundellsands,  in  the 
township  of  Great  Crosby,  in  the  county 
of  Lancaster,  and  measuring  in  front 
thereto  93  yards  or  thereabouts,  on 
the  eastern  boundary  93  yards  or  there- 
abouts, and  running  in  rear  or  depth 
backwards  on  the  north  and  south  sides 
thereof  respectively  77  yards  or  there- 
abouts, and  containing  in  the  whole 
7,161  superficial  yards  or  thereabouts,  be 
the  said  several  dimensions  and  ad- 
measurements respectively  a  little  more 


or  less,  which  said  piece  of  land  is  bounded 
on  or  towards  the  south  by  other  land  of 
the  said  Nicholas  Blundell,  on  or  towards 
the  east  by  an  intended  new  road  of 
15  yards  in  breadth,  to  be  called  Burby 
Bank  Road,  on  or  towards  the  north  by 
Blundellsands  Road,  and  on  or  towards 
the  west  by  the  seashore,  which  piece  of 
land  hereinbefore  expressed  to  be  hereby 
granted  is  more  particularly  delineated 
in  the  plan  drawn  on  the  back  of  these 
presents  and  marked  with  the  letter '  A.' " 
The  plan  shows  a  rectangular  piece  of 
land  with  the  exact  dimensions  given  in 
the  parcels  figured  upon  it,  and  also  shews 
a  small  strip  some  ten  feet  in  width  inter- 
vening between  the  land  and  what  is 
called  ''  sea  coast "  on  the  plan. 

The  words  of  the  respective  conveyances 
to  the  plaintiffs  were  not  identical,  but 
there  was  no  substantial  difference 
between  them.  Since  the  date  of  the 
conveyances  the  sea  had  gradually  and 
by  imperceptible  degrees  receded  and  left 
uncovered  by  the  sea  a  quantity  of  land 
on  the  west  side  of  the  premises  as  de- 
lineated on  the  plan. 

The  question  was  as  to  the  property 
in  and  rights  over  the  piece  of  land  so  left 
uncovered. 

At  the  trial  the  defendants  tendered,  as 
evidence  to  shew  that  a  thick  black  wavy 
line  on  the  plans  on  the  conveyances 
represented  the  line  to  which  the  bi- 
monthly spring  tides  flowed  at  the  date  of 
the  conveyances  of  1864,  a  note-book 
containing  levels  and  other  figures 
entered  at  that  date  by  Mr.  Taylor,  an 
engineer  who  had  contracted  with  the 
Great  Orosby  Local  Board  to  make  a 
survey  and  take  levels  for  the  purpose  of 
a  drainage  scheme  in  the  district  in  which 
the  property  in  question  was  situated, 
and  who  was  now  dead.  Mr.  Grandison, 
who  was  then  Mr.  Taylor's  pupil,  had 
made  the  plans  and  sections  at  the  time 
from  the  note-book,  but  he  was  unable  to 
verify  the  figures. 

Swinfen  Eady,  J.,  refused  to  allow 
the  entries  in  Mr.  Taylor's  note- 
book to  be  given  in  evidence,  on  the 
ground  that  they  were  not  records  of  fact 
made  in  the  discharge  of  a  professional 
duty  at  the  time  when  the  facts  recorded 
took  place,   within  the  rule  in  Price  v. 
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TcrringUm  {Barl)  [noz].^  On  the  merits, 
he  held  that  hy  the  two  conveyances  the 
grantees  acquired  all  the  land  of  the 
grantor  between  the  Burby  Bank  Road 
and  the  seashore,  and  the  western 
boundary  of  their  land  remained  what  it 
was  on  the  day  of  the  grant — namely, 
the  seashore,  taking  '^ seashore"  in  its 
strict  legal  sense,  as  signifying  that  por- 
tion only  of  the  land  adjacent  to  the  sea 
which  was  alternately  covered  and  left 
dry  by  the  ordinary  flux  and  reflux  of 
the  tides  ;  and  the  accretion  to  the  land, 
therefore,  belonged  to  their  successors. 
The  defendants  appealed. 

Levetty  K.C.y  and  Leigh  Clare,  for  the 
appellants. — ^The  learned  Judge  was  wrong 
in  refusing  to  admit  as  evidence  the 
memoranda  made  by  the  deceased  sur* 
veyor.  They  were,  in  substance,  a  de- 
claration mstde  by  him  in  the  ordinary 
course  of  business  and  in  the  discharge 
of  his  professional  duty,  and  are  therefore 
admissible  in  evidence — Stephen* 8  Digest  of 
the  Law  of  Evidence^  art.  27  (6th  ed.), 
p.  36,  and  Price  v.  Torrington  (Earl).^ 
They  are  entries  of  facts. 

J^eviUe,  K.C.,  and  W,  C,  T.  Wihon,  for 
the  respondents. — ^The  surveyor  was  not 
in  the  service  of  the  board.  He  was  only 
employed  for  the  special  occasion.  Becords 
of  fact  which  it  is  the  duty  of  a  person  to 
make  are  admitted  in  evidence — Price  v. 
Torrington  {Earl)  ^  and  Smith  v.  Bldkey 
[i867]  ' — but  these  entries  were  not  made 
in  the  performance  of  any  duty  owing 
by  the  surveyor  to  the  board.  All  that 
he  had  to  do  for  them  was  to  make  a  plan. 
These  entries  were  made  for  the  surveyor's 
own  information. 

[RoMEB,  L.J. — It  was  his  duty  to  make 
a  plan,  and  he  could  not  do  that  unless  he 
kept  these  measurements.] 

Yauohan  Williams,  L.J. — We  think 
that  this  evidence  ought  to  be  admitted.  In 
Doe  d.  PaUeshaU  v.  Turford  [i832]  »  Lord 
Tenterden  recognised  that  not  only  the 
ultimate  performance  of  a  duty  ought  to  be 
recorded,  but  that  the  facts  necessary  for 
the  performance  of  that  duty  ought  also 
to  be  recorded.     These  entries  were  made 

(1)  1  8a)k.  285 ;  2  Sm.  L.C.  (11th  ed.).  320. 
.  (2)  36  L.  J.  Q.B.  166 ;  L.  R.  2  Q.B.  326. 

(3)  3  B.  &  Ad.  890. 


by  the  surveyor  at  the  time  of  making  his 
survey,  and  were  used  by  him  afbenrards 
for  the  purpose  of  making  his  report. 
The  making  of  them  was  therefore  a  step 
taken  in  obtaining  the  ultimate  result 
which  it  was  his  duty  to  record,  it  being 
also  his  duty  to  record  the  steps  taken  for 
that  purpose. 

Levett,  K,C.,  and  Leigh  Clare,  —  As 
regards  the  merits  of  the  case,  **  seashore  " 
is  a  word  of  no  definite  or  technical  mean- 
ing; and  in  any  case  it  is  ambiguous,  as 
it  may  mean  any  one  of  three  things.  It 
may  mean  the  shore  bounded  by  the 
equinoctial  spring  tides,  the  bi-monthly 
spring  tides,  or  the  ordinary  or  neap 
tides — Mowie  Law  of  the  Foreehore  (3rd 
ed.),  p.  392 ;  Hale  de  Jure  Marie^  p.  25, 
and  Reg,  v.  Qee  [i869].* 

As  regards  the  alleged  discrepancy 
between  the  plan  and  the  parcels,  if 
there  is  a  clear  description  of  the  property 
in  the  parcels  and  then  there  is  a  plan 
which  does  not  agree  with  that,  the  plan 
may  be  rejected ;  but  if  the  parcels  are 
defined  by  the  plan  that  cannot  be  so, 
and  that  is  the  position  here.  In  Home 
V.  Struben  [l902j,*  which  was  relied  upon 
below,  the  plan  was  not  part  of  the 
parcels.  The  principle  is  clearly  put 
there.  Roberts  v.  Karr  [l809],*  Eepley  Vw 
Wilkes  [1872],^  and  Fvmess  Railway  v. 
Cumberland  Co-operaHve  Building  Society 
[1884]  ^  were  cases  of  land  abutting  on  a 
road  or  street,  and  they  turned  upon  the 
ground  of  there  being  a  right  of  access 
to  the  road  ;  but  there  is  no  right  of  way 
over  a  foreshore — BlundeU  v.  Oatterall 
[l82l]»  and  Brinckman  v.  Motley  [l904].^® 

[RoMER,  L.J. — Land  is  not  situate  on 
the  seashore  in  the  strict  sense  of  the 
word.  Does  it  not  mean  adjacent  to,  or 
with  a  right  of  access  to  the  sea — a  sea- 
side residence,  using  the  word  in  the 
popular  sense  ?  Could  not  the  grantee  in 
that  case  say  that  it  must  be  taken 
strictly  against  the  grantor  ?] 

(4)  1  E.  &  E.  1068. 

(6)  71  L.  J.  P.O.  88,  89 ;  [1902]  A.O.  454, 468. 

(6)  1  TauDt.  496,  603. 

(7)  41  L.  J.  Ex.  241.  243;  L.  R.  7  Ex.  298, 
303.      . 

(8)  62  L.  T.  144. 

(9)  6  B.  &  Aid.  268. 

(10)  73  L.  J.  Ch.  642  j  [1904]  2  Ch.  813. 
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*Sir  G^eorge  Jessel,  in  Taylor  v.  St. 
JEteleria  Corporation  [1877]  ^*  seems  to  have 
thought  tluit  the  old  rule  of  construing  a 
grant  most  strongly  against  a  grantor  was 
no  longer  in  force. 

The  word  "  seashore  "  here  must  be  read 
in  the  popular  sense  as  denoting  a  seaside 
residence;  but  there  is  nothing  here  to 
shew  that  the  grantees  had  any  right  over 
the  sands,  and  that  distinguishes  the  case 
from  the  cases  where  there  was  a  right  of 
way  over  a  road,  or  to  a  river — cases  such 
as  Lf/on  v.  Fishmongers^  Company  [1876]  " 
and  Att^-Gsn,  of  Straits  Settlements  v. 
Wemyss  [1888].  ^^  Scratton  v.  Brown 
[1825]  ^*  was  a  case  of  land  between  high 
and  low  water  mark.  The  line  which  we 
shew  to  be  the  ordinary  spring-tide  high- 
water  mark  was  on  the  plan,  and  was 
dear  to  the  parties.  What  the  plaintiffs 
really  claim  is  not  merely  a  right  of  access 
to  the  seashore,  but  the  actual  soil  outside 
their  boundary.  This  land  was  to  be 
building  land,  and  it  could  not  have  been 
intended  that  land  that  was  sometimes 
covered  by  the  sea  should  be  included  in 
the  grant. 
^  [BoMEB,  L.J.,  referred  to  the  defini- 
tion of  "  seashore  "  in  StroucFs  Judicial 
Dictionary  (2nd  ed.),  and  in  Webster's 
Dictionary y  and  to  Mickkthwait  v.  Newlay 
Bridge  Co.  [1886].^^ 

NmUey  K.C.,  and  W.  C.  T.  WHson,  for 
the  respondents. — A  man  who  has  con- 
veyed land  situate  on  the  seashore,  and 
bounded  by  the  seashore,  is  not  entitled 
afterwards  to  say  that  he  did  not  do  so 
because  his  plan  was  not  consistent  with 
that.  The  answer  is  that  he  said  that 
the  land  was  bounded  by  the  seashore,  and 
it  must  be  so  taken  against  the  grantor. 
'' Seashore"  has  a  definite  meaning  in 
law — Moore^s  Law  of  the  Foreshore 
(3rded.),  pp.  378,  392,  674,  and  AU.Gen. 
V.  Chcmbers  [l854]  ^^ ;  and  a  man  who  has 
used  it  in  a  legal  document  cannot  be 
heard  to  say  that  he  did  not  mean  it  to 
have  that  meaning.  It  is  equivalent  to 
"foreshore,"  and  means  the  strip  of  the 

(11)  46  L.  J.  Ch.  867,  859 ;  6  Ch.  D.  264,  270. 
(12;  46  L.  J.  Oh.  68 ;  1  App.  Oas.  662. 

(13)  57  L.  J.  P.O.  62 ;  13  App  Cas.  192. 

(14)  4  B.  &  0.  485. 

(15)  38  Oh.  D.  133. 

(16)  23  L.  J.  Oh.  662 ;  4  De  0.  M.  &  G.  206. 


shore  which  Kes  between  the  limtts  of 
the  ordinary  high  and  low  water  marks ; 
and  when  land  is  granted  bounded  by  the 
seashore  it  must  mean  that— jEToZ^  on  Iks 
Seashore,  by  Motore  (drd  ed.),  p.  683. 
If '*' seashore  "  does  not  mean  that,  the 
boundary  on  that  side  should  have  been 
other  land  belonging  to  the  vendor.  On 
the  appellants'  view  there  is  no  boundary 
on  that  side.  If  land  is  granted  with  a 
boundary  which  may  fluctuate,  the 
grantee's  property  must  increase  or 
decrease  as  the  boundary  alters.  If  the 
grantor  had  remained  in  possession  he 
would  have  got  the  accretion  caused  by 
the  sea  retiring,  and  his  purchasers  must 
be  in  the  same  position — ScraUon  v. 
Brown.^'' 

The  grantor  cannot  be  heard  to  say 
that  the  land  does  not  abut  on  the  sea- 
shore— Roberts  v.  Karr^  Bspley  v.  Wilkes  J 
and  Low  v,  Bouverie  [l89i].^® 

If  '^ seashore"  is  taken  in  its  proper 
legal  meaning  there  is  no  ambiguity,  and 
where  it  is  dear  from  the  words  of  a  grant 
what  passed  it  is  immaterial  what  is  put 
upon  the  plan — Home  v.  Struben.^ 

Levettj  K.C,  in  reply. — The  substantive 
description  of  the  property  must  be  looked 
at.  **  On  the  seashore  "  cannot  refer  to  a 
line.  The  words  here  mean  that  the 
land  is  bounded  by  a  line  on  the  other 
side  of  which  is  the  seashore.  That  would 
be  the  same  if  it  were  described  as  bounded 
by  other  land,  or  by  a  road — the  other 
land  or  road  would  be  on  the  further  side 
of  the  line.  Why  should  a  different  in- 
terpretation be  applied  in  one  case  from 
that  applied  in  another  ? 

Cur,  adv,  vult, 

June  6. — ^Yauohax  Wiluams,  L.J., 
read  the  following  judgment.  He  stated 
the  facts  with  re^faxd  to  the  conveyances 
as  above  set  out,  observing  that  in  sub- 
stance the  principal  question  actually  tried 
in  the  action  was  whether  the  piece  of 
land  intervening  between  the  western 
wall  of  each  of  the  plaintifis  premises 
and  the  sea  belonged  to  the  plaintiffs  or 
to  the  defendants.     He  continued:    It 

(17)  4  B.  &  0.,  at  pp.  498,  605. 

(18)  60  L.  J.  Oh.  594,  601 ;  [1891]  8  Ch.  82, 
105. 
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was  not  disputed  in  ibis  case  that  in 
Boch  a  case  the  land  so  gfiined  goes  to 
the  person  to  whom  the  land  belongs  to 
which  the  accretion  is  adjacent.  Bat  the 
question  in  this  case  principally  argued 
was,  what  is  the  western  boundary  of 
the  plaintiffs'  land  in  these  conveyances ) 
There  was  a  great  deal  of  argument  as  to 
the  meaning  of  the  word  "  seashore  "  by 
which  the  land  conveyed  is  said  to  be 
bounded  on  the  west ;  and  it  was  said  that 
the  intention  of  the  grantor,  to  be 
gathered  from  the  language  used  in  the 
deedSy  was  to  convey  the  land  to  the 
Bnrby  Bank  Road  on  the  east  and  the 
seashore  on  the  west,  otherwise  the 
western  boundary  would  have  been  de- 
scribed not  as  the  seashore,  but  as  other 
land  of  the  grantor.  The  defendants 
contended  that  a  thick  black  line  on  the 
plan  on  the  conveyances  was  the  high- 
water  mark  of  ordinary  spring  tide,  and 
that  the  line  of  high  water  at  ordinary 
tide  was  400  feet  away.  Mr.  Justice 
Swinfen  Eady  says  that  the  defendants 
were  unable  to  prove  the  line  of  ordinary 
high  water  at  ordinary  spring  tide.  I 
cannot  agree.  I  think  that  the  rejected 
evidence  came  within  the  doctrine  of 
Price  V.  Torringtan  {L'arl),^  and,  being 
admissible,  sufficiently  proved  the  line  of 
high  water  at  ordinary  spring  tide.  The 
learned  Judge  then  goes  on  to  say  that 
even  if  the  defendants  had  proved  tlus  line 
it  would  not  have  been  of  much  assistance 
for  explaining  the  plan  and  reconciling  it 
with  the  paicels  of  the  deed,  as  there  was 
still  the  intervening  strip  of  ground  to 
explain,  and  then  goes  on  to  say:  ''I 
am  of  opinion  that  the  deed  contains  an 
adequate  and  sufficient  definition,  with 
convenient  certainty  of  what  was  intended 
to  pass  by  it — namely,  all  the  land  be- 
tween the  Burby  Bank  Road  and  the 
seashore,  or  foreshore,  in  the  strict  and 
legal  sense  and  meaning,"  that  is  to  say, 
as  limited  by  the  line  of  the  medium  high 
tide  between  the  springs  and  the  neaps ; 
and  then  he  says  that  where  the  deed 
contains  such  an  adequate  and  sufficient 
definition  an  erroneous  statement  as  to 
dimensions  or  quantity  or  any  inaccuracy 
in  the  plan  will  not  vitiate  that  definition, 
and  decides  that  by  the  two  conveyances 
the  grantees  acquired  all  the  land  of  the 


grantor  between  Burby  Bank  Road  and 
the  seashore — that  is,  the  foreshore — and 
that  the  western  boundary  of  their  land 
remains  what  it  was  on  the  day  of  the 
grant — namely,  the  seashore.  I  cannot, 
however,  agree  with  the  learned  Judge 
that  the  present  case  is  one  in  which  the 
undoubted  rule  that,  where  you  have  in 
the  words  of  description  a  sufficiently 
certain  definition  of  what  is  conveyed, 
inaccuracy  of  dimensions  or  of  plans  as 
delineated  will  not  vitiate  or  affect  that 
which  is  there  sufficiently  defined,  applies, 
because  the  description  itself  is  a  descrip- 
tion of  a  piece  of  land  situate  on  the 
seashore  of  certain  dimensions  which  are 
set  forth.  Those  dimensions,  in  my 
opinion,  are  not  an  addition  to  something 
which  has  already  been  certainly  de- 
scribed, but  are  part  and  parcel  of  the 
description  itself.  The  words  are  not  an 
inaccurate  statement  of  a  quality  of  that 
which  had  already  been  certainly  de- 
scribed or  defined,  but  are  part  and  parcel 
of  that  description  or  definition.  The 
dimensions  in  this  case — to  use  the  words 
appearing  on  page  247  of  Sheppard^s 
Ttmchtton&^Bxe  *'an  essential  part  of  the 
description  "  and  not  ''  an  accumulative 
description  "  in  a  case  where  there  is  in 
the  first  place  a  sufficient  certainty  and 
demonstration. 

But,  although  I  think  that  that  which 
was  conveved  by  the  respective  convey- 
ances is  that  which  is  described  by  the 
dimensions,  and  do  not  think  that  the 
defendants  are  estopped  from  denying  that 
the  premises  conveyed  were  bounded  as  a 
matter  of  conveyance  on  the  west  side  by 
the  seashore — ^that  is,  the  foreshore — yet 
I  do  think  that  the  predecessor  in 
title  of  the  defendants,  having  stated  in 
the  conveyance  that  the  land  conveyed 
is  situate  on  the  seashore  and  is  bounded 
towards  the  west  by  the  seashore,  is 
estopped  from  saying  that  the  whole  of 
the  land  intervening  between  the  western 
boundary  as  described  by  the  dimensions 
and  plan  and  the  sea  is  anything  else  than 
seashore.  I  think  that  to  allow  the 
defendants  so  to  say  would  be  to  allow 
them  to  derogate  from  the  grant  of  their 
predecessor  in  title ;  and  I  think  that  the 
right  of  the  plaintiffs  might  also  be  put  in 
another  way.    I  think  that  by  reason  of 
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the  words  "on  the  seashore"  and 
''^ bounded  on  the  west  by  the  seashore" 
the  predecessor  of  the  defendants  im- 
f>liedly  covenanted  that  he  would  do 
Clothing  to  prevent  the  grantees  enjoying 
■the  piece  of  land  and  the  house,  which 
"the  evidence  shews  it  was  contemplated 
by  all  parties  would  be  built  on  the  plot 
'Conveyed,  as  land  and  a  house  facing  on 
the  sea,  and  having  the  seashore  as  a 
boundary.  And  I  think  the  defendants 
ought  to  be  restrained  from  doing  any- 
thing on  the  land  the  subject  of  the  accre- 
tion or  the  land  to  which  it  has  accrued 
which  would  prevent  the  plot  in  question, 
with  the  house  on  it,  from  being  on  the 
seashore,  and  bounded  on  the  west  by  the 
seashore. 

In  so  far  as  the  right  of  the  plaintiffs 
«s  based  on  estoppel,  it  seems  to  me  that 
this  right  is  supported  by  the  judgment 
in  JRoberli  v.  Karr^  in  which  case  the 
iand  conveyed  was  described  as  abutting 
on  a  road,  and  the  defendant  did  not 
•claim  any  interest  in  the  road  on  which 
4ie  was  said  to  have  trespassed ;  but 
nevertheless  he  held  a  verdict,  which  he 
liad  obtained  at  the  trial,  on  the  ground 
that  the  plaintiff,  having  said  in  a  lease 
granted  by  him  that  the  land  abutted  on 
the  road,  could  not  be  allowed  to  say  that 
the  land  on  which  it  abutted  was  not  the 
road.  This,  I  think,  is  sufficient  to  en- 
title the  plaintiffs  to  an  injunction.  But 
I  am  inclined  to  think,  having  regard  to 
the  observations  of  the  Judges  in  Bir- 
uningkanif  Dudley^  and  District  Banking 
Co,  V.  R088  [1888],^^  one  might  base  the 
right  of  the  plaintiffs  on  an  implied 
covenant  or  obligation  on  the  part  of 
the  predecessor  of  the  defendants  to  do 
«iothing  to  prevent  the  land  conveyed 
from  being  land  "  on  the  seashore "  and 
^  bounded  on  the  seashore." 

In  substance  the  plaintiffs  succeed,  and 
a  declaration  must  be  made  in  accordance 
with  the  second  claim  of  the  plaintiffs  as 
above  stated.  It  will  probably  not  be 
necessary  to  grant  an  injunction,  but 
liberty  must  be  reserved  to  apply  for  an 
injunction  if  necessary. 

RoMEB,  L.J.,  read  his  judgment. — This 
*caso  turns  upon  what  is  the  true  con- 
(19)  57  L.  J.  Cb.  601 ;  88  Ch.  D.  295. 


struction  and  effect  of  the  deeds  of 
conveyance  from  the  defendants'  prede- 
cessor in  title  to  the  predecessors  in  title 
of  the  plaintiffs.  The  grantor  by  these 
deeds  granted  the  lands  described  in  them 
as  being '* situate  on  the  seashore"  and 
having  certain  measurements  ''in  front 
thereto "  and  as  being  bounded  on  the 
west  (the  frontage  to  the  sea),  not  by  any 
other  land  of  the  grantor,  but ''  by  the 
seashore."  And,  on  the  construction  of 
the  deeds  as  a  whole,  as  between  the 
g^ntor  and  grantees,  I  come  to  the  con- 
clusion that  the  term  ''  seashore "  meant 
that  which  belongs  to  the  Crown,  or 
those  claiming  through  the  Crown,  with 
its  special  rights  and  obligations,  and 
which  is  not  subject  to  all  the  ordinary 
rights  of  tenure  of  the  owner  of  dry  land, 
and  presumably  does  not  belong  to  the 
owner  of  land  adjacent  to  the  sea.  I 
think  that  after  those  deeds  were  executed 
the  grantor  could  not  assert  as  against 
the  grantees  that  he  retained  land  which 
separated  the  lands  conveyed  from  the 
sea. 

The  term ''  seashore  "  is  a  phrase  known 
to  the  law,  and  certainly  as  between  th» 
Crown  and  owners  of  land  adjacent  it 
means  that  which  belongs  to  the  Crown 
and  which  is  often  now  described  as  the 
foreshore.     In  Chitty  on  the  Prerogatives 
of  the  Croum  it  is  stated  at  p.  207,  "  The 
King  is  also,  by  his  prerogative,  the  prima 
facie  owner  of  the  shores,  (that  is  the 
land  which  lies  between  high  and   low 
water  mark,  in  ordinary  tides).'*     And  in 
Att.'Gen,  v.  Chambers  ^^  Lord  Chancellor 
Cranworth,  dealing  with   the  argument 
that  the  term  ''seashore"  would  include 
land  covered  by  extraordinary  tides,  ob- 
served that  "  land  covered  only  by  these 
extraordinary  tides  is  not  what  is  meant 
by  the  seashore."     And  in   Scratton  v. 
Brotim^^  Mr.  Justice  Bayley  at  p.  496 
said,  "  Then  comes  the  word  shore,  which 
denotes  that  speciBc  portion  of  the  soil 
by  which  the  sea  is  confined  to  certain 
limits,"  and  at  p.  498,  "  The  Crown  by  a 
grant  of  the  seashore  would  convey,  not 
that   which  at  the  time    of  the   grant 
is   between  the    high    and    low    water 
marks,  but  that  which  from  time  to  time 
shall  be    between  these    two    terminL" 
And  in  Lord  Chief  Justice  Hale's  treatise 
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De  Jure  Maris  it  is  said,  "  The  shore  is 
that  ground  that  is  between  the  high 
water  and  low  .water  mark.  This  does 
prima  fade  and  of  common  belong  to 
the  King,  both  in  the  shore  of  the  sea 
and  the  shore  of  the  arms  of  the  sea."  It 
is  true  that  later  on  it  is  said  that ''  there 
seem  to  be  three  sorts  of  shores,  or  liUora 
marina^  according  to  the  various  tides," 
which  he  proceeds  to  mention  (Moor^e 
Law  of  the  Foreshore,  3rd  ed.  pp.  378,  392), 
but  I  think  he  was  there  considering  other 
systems  of  jurisprudence  and  not  what  is 
meant  by  seashore  according  to  English 
law ;  and  I  may  observe  in  passing  that  no 
one  of  these  three  sorts  of  shores  would 
avail  the  appellants  in  the  present  case 
by  enabling  them  to  say  that  the  grantor 
must  be  taken  to  have  conveyed  by  refer- 
ence to  that  particular  sort  of  shore.  In 
Wharton's  Law  Lexicon  (I  am  quoting  from 
the  6th  edition,  at  p.  873)  the  term  "  sea- 
shore "  is  defined  as  "  the  space  of  land 
between  high  and  low  water  mark"  (7th  ed. 
'  p.  755).  And  other  dictionaries  could  be 
cited  to  the  same  effect.  Certainly  in  the 
grants  I  have  to  consider  there  is  nothing 
which  would  enable  me  to  say  that  a  dif- 
ferent meaning  should  be  given  to  the 
term  "  seashore,"  and  (as  I  have  said) 
from  the  conveyances  as  a  whole  I  feel 
convinced  that  its  meaning  as  between 
the  grantor  and  grantees  was  what  I 
have  above  stated. 

Indeed,  how  is  it  that  the  appellants 
seek  to  induce  the  Coart  in  the  present 
case  to  construe  the  deeds  in  their  &vour  ? 
They  cannot  say  that  the  parties  at  the 
time  the  deeds  were  executed  knew  that 
the  lands  conveyed  did  not  run  down  to 
the  foreshore.  It  is  not  suggested  that 
by  merely  looking  at  this  low-lying  shore, 
where  a  small  difference  of  tide  would 
make  a  large  difference  in  the  amount  of 
land  covered  by  the  sea,  and  where 
admittedly  at  certain  tides  the  sea  covered 
even  part  of  the  lands  conveyed,  it  could 
be  ascertained  that  the  land  did  not  run 
down  to  the  seashore  in  its  strict  sense. 
What  the  appellants  seek  to  do  is  to 
prove  that  if  a  long  course  of  careful 
observations  and  measurements  were 
made  the  result  would  or  might  be  to 
establish,  if  a  question  arose  as  between 
the  Crown  as  owner  of  the  foreshore  and 


the  owner  of  the  land  adjacent,  that  the 
foreshore  did  not  come  up  to  the  west 
boundary  of  the  lands  conveyed  to  a  sub- 
stantial degree,  and  they  then  proceed, 
treating  tins  as  if  it  were  a  fact  estab- 
lished at  the  date  of  the  grants  to  the 
knowledge  and  within  the  contemplation 
of  the  parties  to  the  deeds,  to  argue  that 
the  deeds  must  be  construed    on  that 
footing.     But  it  appears  to  me  that  this 
view  is  a  fsJlacious  one,  and  that  the  re- 
spondents were  quite  right  in  refusing  to 
embark  into  evidence  on  such  a  point 
and  in  relying  on  their  deeds.      In  my 
opinion,  the  conclusion  to  be  arrived  at  is 
that  the  grantor  never  contemplated  that 
he  had  remaining  immediately  after  the 
deeds  were  executed  any  lands  or  rights 
in  lands  to  the  west  of  the  lands  con- 
veyed.    The  present  contention  on  the 
part  of  the  appellants  is,  to  my  mind,  the 
result  of  an  after-thought,  when  circum- 
stances had  changed.     Now,  the  effect  of 
the  deeds  being  what  I  have  above  stated, 
it  follows  that  the  plaintiffs  are  entitled 
to  relief  in  this  action.     As  between  the 
grantor  and  the  grantees,  the  foreshore 
at  the  date  of  the  deeds  was  fixed  as 
coming  up  to  the  western  boundary  of 
the  lands  described  in  the  grants.     It 
appears  that  now  the  foreshore  is  not 
coming  up  to  that  western  boundary,  and 
that  the  land  between  that  boundary  and 
the  foreshore  is  not  claimed  by  the  Crown 
as  part  of  the  foreshore,  and  it  is  this 
land  which  forms  the   subject  of   this 
action.     Under  these  circumstances,  the 
land  in  dispute  must,  as  between  the 
grantor  and  grantees,  be  held  to  be  an 
accretion  subsequent  to  the  deeds,  and 
accordingly  to  be  land  which  has  become 
the  property  of  those  claiming  under  the 
grantees.     It  cannot  be  an  accretion  to 
the  grantor  or  those  claiming  under  him, 
for  after  the  deeds  were  executed  he  had, 
as  against  the  grantees,  no  land  there  to 
which  there  could   be  accretion,  or  in 
respect  of  which  he  could  claim  any  right 
to  the  land  in  dispute. 

I  think,  therefore,  the  appeal  should 
be  dismissed  with  costs.  My  brethren 
think  there  should  be  an  alteration  in 
the  form  of  the  judgment  as  drawn  up. 
Although  that  is  not  my  view,  the  altera- 
tion will,  of  course,  be  made ;  but  I  think 
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that  dioald  make  no  difference  in  the 
question  of  ooets,  as  the  appellants  have 
in  snbttanoe  failed. 

SnsiJKO,  L.J.,  read  his  judgment. — 
I  agree  with  Mr.  Justice  Swinfen  Eady 
and  my  brethren  in  thinking  that  prima 
faeie  the  word  "seashore"  in  the  plain- 
tiffs' conyeyances  means  that  portion  of 
the  land  adjacent  to  the  sea  which  is 
ordinarily  and  prima  fadt  vested  in  the 
Grown,  subject  to  the  rights  of  the  King's 
subjects  of  fishing  and  navigation.  Regard 
being  had  to  uie  evidence  which  was 
held  inadmissible  by  Mr.  Justice  Swinfen 
Eady,  but  was  admitted  by  this  Court,  it 
must  be  taken  that  in  isj^  there  was 
between  the  western  boundary  of  the 
land  conveyed  to  the  plaintiffs,  as  shewn 
on  the  plans  contained  in  the  conveyances, 
and  the  seashore  as  there  defined,  a  strip 
of  land  of  considerable  width.  If  the 
boundary  had  been  a. road  or  an  inland 
river,  this  strip,  if  vested  in  the  defendants' 
predecessor  in  title,  would  prima  facie 
have  passed  by  the  conveyance,  notwith- 
standing that  the  measurements  of  the 
plots  would  exclude  it — BeckeU  v.  Luda 
Corporation  [i872p^  and  MieklethtoaU 
V*  Newlay  Bridge  tlo}^  But  there  is  no 
case  which  decides  that  that  rule  applies 
to  a  conveyance  of  land  bounded  by  a  tidal 
river  or  by  the  seashore.  Indeed,  the 
case  of  AU.'Gen.  of  Siraiis  SetOemenU 
V.  Wemyes^*  seems  to  point  the  other 
way.  There  the  dispute  arose  between 
the  Crown  and  a  Crown  lessee  of  land 
bounded  by  the  sea.  It  was  held  in  the 
Colonial  Courts  that  the  foreshore  did  not 
pass  by  the  lease ;  and  from  this  there  was 
no  appeal,  nor  was  there  any  suggestion 
in  the  argument  before  the  Privy  Council 
that  this  part  of  the  decision  was  wrong. 
What  was  held  both  in  the  Colonial 
Courts  and  by  the  Privy  Council  was  that 
the  lessee  had  as  such  a  right  to  use  the 
foreshore  and  the  accretions  to  it  for  access 
to  the  sea.  I  am  not  satisfied,  therefore, 
that  the  conveyances  were  effectual  to 
pass  the  strip  of  land  to  the  predecessors 
in  title  of  the  plaintifib. 

I  think,  however,  that,  as  between  the 
original  grantor  and  grantees,  the  grantor 
could  not  claim  to  use  the  strip  which 
(20)  L.  R.  7  Ch.  421. 


remained  vested  in  him  for  any  purpose 
which  would  prevent  the  grantees  fima 
having  as  free  and  effectual  access  to  the 
sea  over  that  strip  as  if  it  had  been  actually 
seashore  vested  in  the  Crown.  The  con- 
veyances were  made  in  order  that  tiie 
grantees  might  erect  seashore  residences 
on  the  plots  conveyed,  to  the  enjoyment 
of  which  free  access  to  the  sea,  so  fiir  as 
the  grantor  could  give  it,  would  in  ordi- 
nary course  be  expected  by  the  grantees. 
The  plots  are  described  as  bounded  on  the 
south  by  other  land  of  the  vendor,  but  on 
the  west  by  the  seashore.  That  appears 
to  me  to  shew  that  it  was  intended  that 
the  plots  should  have  sea  frontages,  and 
that  it  was  not  the  meaning  of  the  parties 
to  the  deeds  that  the  grantor  should,  as 
between  himself  and  the  grantees,  be 
treated  as  retaining  an  intereert  in  the  land 
on  the  west  which  would  interfere  with 
the  grantees'  access  to  the  sea.  In  my 
judgment,  therefore,  the  grantor  and  the 
defendants  as  his  succeasors  in  title  are 
precluded  from  setting  up  as  against  the 
plaintiffs  that  the  land  to  the  west  of  the 
boundary  shewn  in  the  plans  on  the  con- 
veyances is  not  *^  seashore  "  in  the  strict 
le^  sense,  so  as  to  interfere  with  the 
plaintiffs' access  to  the  sea.  For  this  I  think 
that  the  case  of  Roberta  v.  Kaar^  followed 
and  approved  in  EapUy  v.  WiUcee^  is  an 
authority.  I  think,  therefore,  that  relief 
ought  to  be  given  on  the  basis  of  the 
decision  m  AU.Gen.  of  Slraita  Settlmnenti 
V.  WeTnyaa,'^^  which  I  understand  to  mean 
that  the  plaintiffs  are  entitled  to  firee  and 
unrestricted  access  to  the  sea  from  every 
part  of  their  frontages  over  every  part 
of  the  strip  of  land  now  in  question. 
I  am  unable,  however,  to  see  that  the 
conveyances  contain  averments  of  that 
predse  and  certain  character  which  would 
estop  the  defendants  from  claiming  any 
legal  interest  in  this  strip  of  land. 
Appeal  diamiaaed  and  order  varied. 

Solicitors— Sharpe,  Parker,  Piitchards,  Barham 
k  Lawford,  agents  for  Payne,  Frodsham 
&  Bewley,  Liverpool,  for  plaintifEs;  Row- 
clifles,  Bawle  tc  Ck>.,  agents  for  Weld  ft 
Thomson,  lirerpool,  for  defendants. 

[Reported  by  A.  J.  Hail,  Beg., 
Barriater-aULaim. 
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[IN  THE  COVBX  OF  APPEAL.] 
Loju>  Halb»tt»y,  L.C. 
Yauohak  Wiluamb,  L.J. 
BnBiiiNG,  L.  J. 
1905. 
March  8,  9,  10.  April  19.  J 

Compromise — Mistake  —  Will  — ^  Itsgal 
Eights  —  OounseiPs  Opinion  —  Common 
SoUeiior-^Misiaken  InUrpretabum — Duty 
ofSolieitor, 

OeneraUy  the  Court  wiU  support  an 
agreement  ofoompromise  entered  into  after 
the  parties  have  jointly  consulted  the  family 
solicitor^  even  though  the  agreement  may  be 
not  quite  in  aeeordcmee  with  their  rights^ 
the  very  object  of  the  compromise  being  to 
cmoid  the  necessity  of  having  the  exact 
relative  rights  determined  by  litigation; 
but  the  family  solicitor  is  not  entitled  to 
keep  those  consulting  him  in  the  dark  as  to 
their  rights  because  he  thinks  it  is  for  the 
advantage  of  all  parties  to  compromise, 
and  that  if  they  knew  their  exact  rights 
there  would  be  no  chance  of  a  compromise. 
Where  one  party  entered  into  a  compromise 
relating  to  her  interests  under  a  wiU 
under  a  false  impression  as  to  her  legal 
rights^  arising  from  a  wrong  interpreta' 
tion  placed  upon  ootmseTs  opinion  by  a 
common  sdieitor  acting  for  all  parties, — 
Held,  that  the  compromise  was  not  binding 
upon  her. 

Decision  o/Kekewich,  J.,  reversed. 

Appeal  against  a  decision  of  Keke- 
wich,  J. 

Edmund  Roberts,  by  his  will  dated 
May  26,  1902,  appointed  bis  brother 
William  ■  Roberts,  and  his  sister  Mar- 
garet Anne,  the  wife  of  Robert  Roberts, 
his  executors;  and  afber  directing  pay- 
ment of  his  debts  and  funeral  and  testa- 
mentary expenses,  gave  his  farming  stock 
and  household  effects  to  Margaret  Anne 
Roberts  absolutely.  The  testator  gave 
two  pecuniary  legacies  and  bequeathed 
the  residue  of  his  personal  estate  to 
William  Roberts  and  Margaret  Anne 
Roberts  in  equal  shares.  The  testator 
devised  his  freehold  farm  on  which  he 
was  residing,  subject  to  the  mortgage 
affecting  the  same,  to  William  Roberts ; 
and  devised  another  freehold  farm  to 
another  devisee. 

The  testator  died  in  1902,  when  it  ap- 


peared that  his  personal  estate  was  in- 
sufficient for  payment  of  debts.  It  was 
erroneously  supposed  that  the  testator 
was  also  possessed  of  other  real  estate 
which  descended  to  his  heir-at-law,  and 
under  these  circumstances  William 
Roberts  and  Margaret  Anne  Roberts  and 
her  husband  consulted  a  solicitor  in 
Anglesey,  Mr.  Pritchard,  who,  by  their 
joint  instructions,  took  oounsers  opinion 
as  to  the  order  in  which  the  different 
parts  of  the  estate  should  be  applied  in 
payment  of  debts  and  legacies.  Counsel's 
opinion  dated  June  18,  1902,  advised 
that  the  pecuniary  legatees  had  a  right  to 
marshal  against  the  descended  and  per- 
haps against  the  specifically  devised  real 
estate,  but  that  the  authorities  were  not 
at  one  upon  the  latter  point ;  and  that  if 
any  debts  remained  unpaid  afber  exhaust- 
ing the  personal  estate  and  the  descended 
r^  estate,  the  specifically  bequeathed 
fEurming  stock  and  the  specifically  devised 
real  estate  would  have  to  contribute  rate- 
ably,  unless  it  should  be  held  that  the 
charge  of  debts  made  a  difference,  and 
the  question  arose  as  to  the  right  of 
pecuniary  legatees  to  marshal  as  against 
the  specifically  devised  real  estate. 

William  Roberts  and  Margaret  Anne 
Roberts  met  at  Mr.  Pritchard's  o$ce  on 
June  20,  and  a  three  hours'  interview 
took  place,  in  the  course  of  which 
Mr.  Pritchard,  according  to  his  evidence, 
read  the  opinion  to  them  word  for 
word,  and  ultimately  suggested  a  compro- 
mise, and  then  and  there  wrote  out  an 
agreement,  which  he  read  over  to  them, 
and  which  the  parties  duly  signed  and 
witnessed,  by  which,  bearing  date  June  20, 
1902,  William  Roberts  and  Margaret 
Anne  Roberts  agreed  to  pay  estate  duties, 
and  all  legacies,  debts,  and  funeral  ex- 
penses, rateably,  William  Roberts  three- 
fifihs  and  Margaret  Anne  Roberts  two- 
fifths,  and  the  costs  of  administration 
equally. 

In  1902  an  originating  summons — 
Roberts  v.  Roberts^ — was  taken  out 
by  the  executors  for  the  determination 
of  certain  questions  in  the  adminis- 
tration of  the  estate,  on  which  an 
order  dated  October  31,  1902,  was  made, 
by  which  it  was  declared  that  according 
(1)  Unreported. 
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to  the  true  construction  of  the  said  will 
and  the  general  charge  of  debts  therein 
contained,  and  by  reason  of  the  general 
personal  estate  not  specifically  bequeathed 
and  the  real  estate  undisposed  of  by  the 
said  will  (though,  in  fact,  there  was  no 
such  real  estate)  being  insufficient  for  the 
payment  of  the  testator's  debts,  the  real 
estate  specifically  devised  by  the  said  will 
ought  to  contribute  rateably,  according  to 
the  net  value  thereof,  after  deducting  the 
respective  mortgage  debts,  to  the  payment 
of  the  said  testator's  debts  other  than 
mortgage  debts,  so  £bit.  as  the  same  should 
not  be  discharged  out  of  the  general 
personal  estate  not  specifically  bequeathed 
and  the  descended  real  estate,  and  that 
the  specifically  bequeathed  personal  estate 
ought  to  be  exonerated  by  the  specifically 
devised  real  estate,  and  that  the  pecuniary 
legatees  under  the  said  will  were  entitled 
to  marshal  as  against  the  specifically 
devised  real  estate,  but  not  as  against  the 
specifically  bequeathed  personal  estate. 

The  present  action  was  brought  in 
1903  by  William  Roberts  against  Mar- 
garet Anne  Roberts  and  others,  and 
claimed  that  an  account  might  be  taken 
of  all  estate  duties  payable  in  respect  of 
the  testator's  estate,  and  of  his  debts  and 
funeral  expenses,  and  of  the  pecuniary 
legacies  bequeathed  by  his  will,  and  of 
the  costs  of  administration,  and  that,  not- 
withstanding the  order  of  October  31, 1902, 
the  defendant  Margaret  Anne  Rdberts 
might  be  ordered  to  pay  two-fifths  of 
such  estate  duties,  debts,  funeral  expenses, 
and  legacies,  and  one-half  of  such  costs. 

The  plaintifiT  alleged  that  the  originating 
summons  in  Roberta  v.  Boberta  ^  had  been 
taken  out  with  the  object  of  ascertaining 
whether  the  pecuniary  legacies  were 
payable  at  all  in  the  event,  which  had 
happened,  of  the  personal  estate  not 
specifically  bequeathed  being  insufficient 
for  payment  of  debts.  He  also  alleged 
that  on  the  hearing  of  the  summons  on 
which  the  order  of  October  31,  1902,  was 
made,  the  agreement  of  June  20,  1902, 
was  not  stated  to  the  Court,  and  that  all 
proceedings  in  the  said  action  were  taken 
on  the  footing  that  the  said  agreement 
was  a  valid  and  subsisting  agreement  and 
would  in  no  way  be  prejudice  by  the  said 
action,  and  that  the  said  agreement  was 


not,  in  fact,  in  any  way  affected  by  the 
said  action,  save  so  fieir  as  the  right  of  the 
pecuniary  legatees  to  payment  was  thereby 
ascertained. 

The  defendant  Margaret  Anne  Roberts 
alleged  that  the  agreement  of  June  20, 
1902,  was  entered  into  under  the  mistaken 
impression  that  counsel  by  his  opinion 
had  advised,  amongst  other  things,  that 
the  specific  bequests  by  the  testator  of  all 
his  live  and  dead  farming  stock  to  the 
defendant  Margaret  Anne  Roberts  might 
be  held,  as  between  the  specifically  be- 
queathed stock  and  the  real  estate  specifi- 
cally devised  to  the  plaintiff  William 
Roberts,  primarily  liable  for  the  payment 
of  the  pecuniary  legacies,  debts,  and 
testamentary  expenses.  She  also  alleged 
that  the  &lse  impression  above  mentioned 
arose  from  a  wrong  interpretation  put 
upon  the  opinion  of  counsel  by  Mr. 
I^tchard,  the  solicitor,  who  on  behalf  of 
the  plaintiff  and  the  executors  had  ob- 
tained the  said  opinion,  and  that  she 
would  not  have  entered  into  the  agreement 
had  she  correctly  known  the  fiocts. 

She  further  denied  that  the  action  of 
Eoberta  v.  Roberta  ^  was  brought  without 
prejudice  to  the  agreement  of  June  20, 
1902,  and  allied  that  the  object  was  that 
the  question  of  the  liability  of  the  specifi- 
cally bequeathed  personal  estate  in  respect 
of  the  payment  of  pecuniary  legacies 
might  be  determined,  and  not,  as  alleged 
by  the  statement  of  claim,  that  the  only 
object  was  to  ascertain  whether  the 
pecuniary  legacies  were  payable  at  all 
in  the  event  which  had  happened  of  the 
personal  estate  not  specifically  bequeathed 
being  insufficient  for  the  payment  of 
debts;  and  she  counterdaimed  that  the 
agreement  of  June  20,  1902,  might  be 
set  aside.  Kekewich,  J.,  decided  that  the 
agreement  of  June  20,  1902,  was  binding 
on  the  parties  thereto,  and  that  the  estate 
ought  to  be  administered  on  the  footing 
of  such  agreement,  and  dismissed  the 
counterdaim,  being  of  opinion  that  the 
defendant  understood  the  opinion  of 
counsel  at  the  time  when  she  entered  into 
the  agreement. 

Mto^garet  Anne  Roberts  appealed. 

J^aviUe,  K.C,  and  Bryn  Roberia^  for 
the  appellant. — The    mistake    here  was 
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reallj  a  mistake  of  fact.  The  opinion  as 
to  the  law  was  not  wrong,  but  the  parties 
were  wrongly  informed  as  to  what  bad 
been  advised.  That  entitles  either  party 
to  be  relieved  from  the  agreement — 
Cooper  V.  Phibbs  [l867].* 

A  0.  Lawrence,  K.C,<,  MickUm,  K,0.^ 
and  R,  A.  Griffith^  for  the  respondent. — 
The  mistake  was  really  a  mistake  of  law. 
The  point  was  put  to  the  parties  as  being 
doubtful,  and  they  cannot  now  be  relieved 
from  the  agreement— /S'tetoar<  v.  Stewa/rt 
[l839].3 

[Vaughak  Williams,  L.J.,  referred  to 
Cocking  v.  Pratt  [iTSO].-*] 

The  validity  of  a  compromise  must  be 
determined  according  tio  the  circumstances 
at  the  time,  and  wiU  not  be  affected  by 
subsequent  judicial  decisions  as  to  the 
rights  of  the  parties — Lawton  v.  Campion 
[1854]*  and  Leonard  v.  Leonard  [isv2]fi 
Upon  the  facts  as  proved  at  the  trial  and 
found  by  Kekewich,  J.,  the  respondent  is 
entitled  to  judgment.  If  parties  meet 
together  to  settle  their  rights,  and  are 
advised  that  there  is  a  doubt  as  to  them, 
they  cannot  afterwards  go  back  upon  the 
settlement,  although  the  advice  was  wrong 
— Conn  v.  Cann  [l72l]^  and  Gordon  v. 
Gordon  [l819].®  Gibbons  v.  Count  [l799],^ 
Cooper  V.  Phibba,^  and  cases  of  that  class 
do  not  apply,  as  they  turn  upon  common 
mistake  of  fact.  Moreover,  the  agreement 
was  acted  on  for  a  considerable  period, 
and  it  is  too  late  to  re-open  it. 

NevUle,  K,C.,  in  reply.— It  is  clear  that 
the  solicitor  misunderstood  counsel's 
opinion  in  thinking  that  he  advised  that 
a  pecuniary  legatee  might  be  able  to 
marshal  as  against  a  specific  legatee.  That 
is  not  the  law,  nor  did  counsel  suggest  it. 
Nothing  has  happened  since  to  prevent 
the  appellant  from  now  insisting  on  her 
right  to  set  aside  the  compromise  so 
entered  into. 

\Irvin  V.  Ironmonger  [l83l],^^  Stokes, 
In  re;  Parsons  v.   Milltr  [l892],ii  and 

(2)  L.  R.  2  H.L.  149. 

(3)  6  CI.  A:  F.  911.  957,  962,  ?70. 

(4)  1  Ves.  sen.  400. 

(5)  23  L.  J.  Ch.  605 ;  18  Beav.  87. 

(6)  2  Ball  &  B.  171,  179. 

(7)  IP.  Wms.  723. 

(8)  3  SwaDst.  400,  463. 

(9)  4  Ves.  840.  849. 

(10)  2  Buss.  &  M.  531. 

(11)  67  L.  T.  223. 


Aldrich  V.  Cooper  [1803]  *^  were  also 
cited  on  the  question  of  the  payment  of 
debts  and  marshalling.] 

Cur,  adv,  vult. 

April  19.— Vaughan  Williams,  L.J., 
read  the  written  judgment  of  the  Court, 
in  which,  after  stating  the  facts  and 
pleadings,  his  Lordship  continued :  Now 
it  seems  to  me  that  in  the  first  instance 
one  must  ascertain  what  the  facte  are  as 
to  the  interview  at  which  Mr.  Pritchard 
advised  the  plaintifi"  and  the  defendant  at 
his  office,  and  with  that  view  I  ask  myself 
the  following  questions  :  First,  what  was 
in  fact  the  opinion  of  counf^i,  and  did 
Mr.  Pritchard  misrepresent  it  1  Secondly, 
Was  the  agreement  induced  by  this  mis- 
representation ?  Thirdly,  was  the  repre- 
sentation given  by  Mr.  Pritchard  in 
accordance  with  the  rights  of  William 
Roberts  and  Margaret  Roberts  respec- 
tively 1  Fourthly,  assuming  that  the  agree- 
ment was  inconsistent  with  the  rights  of 
the  parties,  is  it  the  fact  that  the  origi- 
nating summons  was  taken  out  without 
prejudice  to  the  agreement  ?  If  not,  what 
is  the  efiect  of  the  order  made  on  the 
originating  summons  1  To  which  I  give 
the  following  answers.  I  think  that  the 
efTeot  of  the  opinion  of  counsel  is  rightly 
set  out  in  the  defence  of  Mrs.  Roberts, 
and  I  think  that  Mr.  Pritchard,  at  the 
interview  of  June  20,  inaccurately  stated 
the  efiect  of  that  opinion.  I  do  not  think 
that  Mr.  Pritchard  made  any  positive 
statement  that  counsel  had  advised  that 
as  between  the  specifically  bequeathed 
stock  and  the  specifically  devised  real 
estate  the  pecuniary  legacies  and  testa- 
mentary expenses  were  primarily  payable 
out  of  the  stock,  nor  indeed  does  the  state- 
ment of  defence  impute  to  Mr.  Pritchard 
that  interpretation  of  the  opinion  ;  but  I 
think  that  Mr.  Pritchard  did  interpret 
counseFs  opinion  as  raising  a  doubt 
whether  the  stock  might  not  by  marshal- 
ling be  made  liable  to  the  payment  of  the 
pecuniary  legacies,  and  conveyed  to  Mr. 
and  Mrs.  Roberts  this  view  of  counsel's 
opinion.  According  to  my  view,  counsel's 
opinion  did  not  express  this  view.  I 
have  arrived  at  the  conclusion  that 
Mr.    Pritchard    did    express    this   view 


(12)  8  Ves.  382. 
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of  counsers  opinion  from  the  considera- 
tion of  the  notes  of  evidence  of  the 
learned  Judge,  and  from  the  notes  of  the 
counsel  for  the  plaintiff,  and  also  from 
Mr.  Pritchard's  marginal  notes  on  coun- 
sel's opinion  and  on  the  draft  summons. 
There  being,  then,  this  misrepresentation 
of  the  effect  of  the  opinion,  was  the 
agreement  induced  by  it  t  I .  have  no 
doubt  that  Mr.  and  Mrs.  Roberts,  by 
reason  of  what  Mr.  Pritchard  said  to 
them,  were  under  a  misapprehension  as 
to  the  effect  of  the  opinion.  They  under- 
stood that  counsel  had  said  in  his  opinion 
that  he  was  in  doubt  whether  the  speci- 
fically bequeathed  personalty  could  be 
resorted  to  by  the  pecuniary  legatees;  but 
it  does  not  follow  because  Mr.  and  Mrs. 
Roberts  were  under  this  misapprehension 
that  Mrs.  Roberts  was  thereby  induced 
to  sign  the  agreement;  she  may  have 
been  induced  to  sign  it,  being  perfectly 
conscious  that  there  was  a  doubt  about 
the  incidence  of  legacies  on  the  devised 
realty  and  the  specific  bequests,  because  she 
was  anxious,  taking  a  different  view  from 
William  Roberts,  that  the  legacies  should 
be  paid  in  accordance  with  the  testator's 
wishes,  and  was  willing  with  this  object  to 
assume  two-fifths  of  the  payments  neces- 
sary to  satisfy  the  estate  duties  and 
legacies  and  debts  and  funeral  expenses, 
notwithstanding  the  doubts  as  to  the  true 
effect  of  the  will. 

Generally  speaking,  I  should  be  dis- 
posed to  support  an  agreement  of  com- 
promise entered  into  after  the  parties 
have  jointly  consulted  the  &mily  solicitor, 
even  though  the  agreement  may  not  be 
quite  in  accordance  with  the  rights  of  the 
parties,  because  I  think  that  generally 
the  very  object  of  the  compromise  is  to 
avoid  luiving  to  have  the  exact  relative 
legal  rights  determined  by  litigation  ;  but 
I  cannot  agree  with  Mr.  Justice  Kekewich 
if  he  means  by  his  judgment  that  the 
family  solicitor  is  entitled  to  keep  those 
consulting  him  in  the  dark  as  to  their 
rights  b^use  he  thinks  it  is  for  the 
advantage  of  all  parties  to  compromise, 
and  that  if  they  knew  their  exact  rights 
there  would  be  no  chance  of  a  compro- 
mise. I  find  it,  however,  very  difficult 
to  draw  the  inference  in  this  case  that 
Mrs.  Roberts  intended  to  make  the  agree- 


ment of  compromise  irrespective  of  her 
legal  rights.     That  Mrs.  Roberts  wished 
to  avoid  litigation  I  believe;   but  that 
she  was  willing    to    compromise,    irre- 
spective of  her  legal  rights,  if  her  soli- 
citor advised  her  that  such  a  compromise 
would  be  a  good  thing,  I  do  not  believe. 
The    very    object     of    taking    counsel's 
opinion  was  to    ascertain  what  the  re- 
spective rights   of  herself  and  William 
Roberts  and  the  pecuniary  legatees  were. 
Some  difficulty  arises  as  to  the  inferences 
one  ought  to  draw  from  the  conduct  of 
the* parties  subsequent  to  the  signing  of 
the  agreement ;  it  was  certainly  an  odd 
thing    to   do    to    sign    the    agreement 
first,  and  then  afterwards  take  out  an 
originating    summons    to    ascertain   the 
rights  of  those  interested.    Mr.  Pritchard 
says  that  the  originating  summons  was 
only  to  ascertain  whether  or  not    the 
pecuniary  legacies  fidled,  but    his  own 
evidence  is  that  Mrs.  Roberts  was  induced 
to  enter  into  the  agreement  with   the 
very  object  of  securing  the  payment  of 
the  pecuniary  legacies,  and,  moreover,  the 
draft  originating  summons  was  amended 
by  counsel    on  the  suggestion    of   Mr. 
Pritchard   himself  for  the  very  purpose 
of  raising  the  question  of  the  right  of  the 
pecuniary  legatees  to  marshal  against  the 
specific  bequests.    This  conduct  does  not 
look  as  if  any  one  thought  that   Mrs. 
Roberts  had  bound  herself  by  an  agree- 
ment of  compromise,  which  was  to  take 
effect  whatever  the  result  of  the  originat- 
ing summons  might  be.    It  is  said  against 
this    that    Mrs.   Roberts,    through    her 
husband,  insisted  on  the  performance  of 
the  agreement  after  she  knew   of   the 
answer  to  the  questions  raised  by   the 
originating  summons,  given  by  the  order 
of  October  31,  1902 ;  and  certainly  the 
letter  of  November  17  does  do  this,  and 
does  recognise  to  the  full  the  obligation 
on  Mrs.  Roberts  to  pay  two-fifths  of  the 
estate    duties,    all    legacies,    debts,  and 
funeral  expenses;  but  by  the  letter  of 
November  20  Mrs.  Roberts  is  asking  for 
a  copy  of  the  Court's  decision,  and  is 
suggesting  that  the  real  estate  is    the 
primary  fund  for  the  payment  of  the 
debts.    On  May  19,  1903,  she  writes  to 
Mr.  Pritchard  asserting  that  the  decision 
on  the  originating  summons  is  binding  on 


Digitized  by 


Google 


Vol.  74j 


CHANOEBY  DIVISION. 


487 


BoBEBTS,  In  be,  App. 

all  the  parties,  and  that  the  estate  must 
he  distributed  in  accordance  with  it,  and, 
strange  to  say,  having  regard  to  the  case 
now  set  up  by  the  plaintiff,  Mr.  Pritchard 
on  May  25  writes  in  answer  to  this :  *'  Of 
course  the  decision  of  the  Court  is  binding 
upon  all.**  There  is  one  more  fact  in  the 
conduct  of  Mrs.  Roberts  which  has  to  be 
considered — ^that  is,  that  she  has  un- 
doubtedly had  the  benefit  of  the  agreement 
of  June  20,  1902,  to  the  extent  that  she 
became  thereunder  tenant  of  the  fiirm 
devised  to  ^\^lliam  Roberts,  and  had  the 
advantage  of  keeping  the  hay  and  straw 
on  the  &rm ;  but,  giving  full  effect  to  the 
consideration  of  these  matters,  I  am  still 
of  opinion  that  Mrs.  Roberts  was  induced 
to  sign  the  agreement  by  the  misrepre- 
sentation and  mistake  as  to  her  rights, 
and  that  the  originating  summons  was 
taken  out  for  the  purpose  {jinUr  alia)  of 
solving  doubts  as  to  the  incidence  of 
legacies  on  the  specific  bequests,  and 
that  it  was  not  taken  out  without  preju- 
dice to  the  agreement  of  June  20.  This 
being  so,  I  am  of  opinion  that  the  plain- 
tiff fetils  in  so  far  as  he  asks  for  the 
declaration  against  the  defendant  on  the 
basis  of  the  agreement  of  June  20,  1902, 
and  that  the  defendant  is  entitled  to  have 
the  order  for  which  she  counterclaims, 
setting  aside  that  agreement. 

I  have  only  to  add  that  I  think  the 
question  as  to  the  right  of  pecuniary 
legatees  to  marshal  against  specific  lega- 
tees an  open  question,  as  to  which  there 
is  no  positive  decision.  I  am  inclined  to 
think  that  the  plaintiff  ought  to  have  the 
opportunity,  under  the  circumstances, 
even  at  this  late  date,  of  appealing  against 
the  order  of  October  31  upon  the  originat- 
ing summons.  Appeal  allowed. 


Solicitors — Jacques  k.  Co.,  agents  for  J.  Glynne 
Jones,  Bangor;  Peacock  k,  Goddard,  agents 
for  &  B.  Dew  k  Co.,  Bangor. 


[Beported  Jy  A,  Corderyy  Esq.^ 
Sarriitsr'at'Za  re. 


Fbancis,  In  re ; 
Fbancis  v.  Fbancis. 


SwiNFEN  Eadt,  J. ' 

1905. 

May  23,  25. 

Will — Execuiory  Limitation — Devise  to 
A  '^  when  she  shall  attain  the  age  of  25 
j/ears  "  —  Controlling  Context  —  Contin- 
gency— Vesting, 

A  devise  to  A  *^  when  she  shaU  attain 
tlie  age  of  25  years"  in  the  ahsenoe  of  some 
controlling  circumstance,  or  eontextf  confers 
upon  A  an  estate  in  fee-simple  contingent 
upon  her  attaining  that  age^  cmd  not  a 
vested  estate  in  fee-simpte  liable  to  he 
divested  if  she  die  under  Ae  age  of  twenty- 
Jive  years. 

Adjourned  summons. 

By  his  will  dated  December  2,  1893, 
the  late  William  Curling  Francis,  of  Bex- 
hill,  in  the  county  of  Sussex,  devised 
{inter  alia)  his  two  houses,  situate  in 
Princes  Road,  Brighton, ''  unto  my  niece 
Hilda  May  Francis  when  she  shall  attain 
the  age  of  25  years."  And  the  testator 
thereby  devised  all  the  residue  of  his  real 
and  personal  estate  unto  his  brother, 
Charles  Randall  Francis,  '^  absolutely  and 
for  his  own  use  and  benefit." 

The  testator  died  on  May  21,  1895. 
The  present  originating  summons  was 
issued  by  the  residuary  devisee  and 
legatee,  Charles  Randall  Francis  (who 
was  also  sole  executor  of  the  will),  to 
determine  {inter  alia)  whether,  on  the 
true  construction  of  the  will,  he  was  now 
entitled  in  fee-simple  to  the  two  houses 
above  mentioned,  subject  to  an  executory 
'limitation  over  in  fee-simple  to  the 
defendant  Hilda  May  Francis,  if  and 
when  she  should  attain  the  age  of 
twenty-five  years. 

T.  Pakenham  Law^  for  the  plaintiff. — 
"  When  "  in  this  case  is  uncontroUed  by 
the  context,  and  is  equivalent  to ''  if,"  and 
the  gift  to  Hilda  May  Francis  is  accord- 
ingly contingent — Hanson  v.  Qraham 
[isoil.i  The  plaintiff  therefore  is  en- 
titled to  the  property  for  an  estate  in 
fee-simple,  liable  to  be  divested  if  and 
when  the  defendant  Hilda  May  Francis 
shall  attain  twenty -five. 

[  He  was  stopped  by  the  Court.] 
(1)  6  Yes.  239 
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F.  E,  Fcvrrer^  for  the  respondent  Hilda 
May  Francis. — The  respondent  Hilda 
May  Francis  is  now  entitled  to  a  vested 
estate  in  fee-simple,  liable  to  its  being 
divested  in  favour  of  the  plaintiff  in  the 
event  of  her  dying  before  attaining 
twenty-five. 

[SwiNFEN  Eadt,  J.,  referred  to  Jobson^ 
In  r%;  Jobson  v.  Bichardson  [l889].^] 

That  is  distinguishable,  as  a  case  of 
chattels  real ;  in  the  case  of  pure  realty, 
on  the  contrary,  there  is  no  authority 
directly  against  my  proposition,  though  I 
admit  that  there  is  no  authority  in  my 
favour.  "If' is  contingent  in  a  deeper 
sense  than  "when" — it  necessarily  in- 
volves the  presence  in  the  testator's  mind 
of  the  possibility  of  death  before  the 
attainment  of  the  prescribed  age;  but 
this  is  not  true  of "  when,"  which  con- 
templates rather  its  certain  attainment. 
Johnson  v.  Oabridand  Bellamy  [l587]  *  is, 
no  doubt,  apparently  against  me ;  but  in 
that  case  the  point  now  at  issue  was 
assumed  on  all  sides,  and  not  argued.  It 
must  also  be  admitted  that  the  weight  of 
the  text-book  writers  is  slightly  against 
my  contention .  Hawkins  on  WiUs  (p.  240), 
however,  admits  the  word  "probably"; 
and  Theobald  on  Wills  (6th  ed.  p.  550) 
is  contented  with  saying,  "  A  devise  to  A 
and  his  heirs  'if  or  '  when '  he  attains 
twenty-one  is  contingent  according  to  the 
opinion  of  Feame."  In  the  face  of  these 
hesitating  statements  it  can  hardly  be 
claimed  that  the  question  is  not  open  to 
doubt.  The  hostile  opinion  of  Mr. 
Feame  is  found  in  his  Posthunums  Works, 
at  p.  191,  and  even  ib  is  ushered  in  by 
the  words, "  I  incline  to  the  opinion.  .  ." 

The  Court  has  always  leaned  in  favour 
of  vesting  :  "  all  estates  are  to  be  holden  to 
be  vested,  except  estates,  in  the  devise  of 
which  a  condition  precedent  to  the  vesting 
is  so  clearly  expressed,  that  the  Courts 
cannot  treat  them  as  vested,  without  de- 
ciding in  direct  opposition  to  the  terms  of 
the  will " — •per  Best,  C. J.,  delivering  the 
unanimous  opinion  of  the  Judges  in 
Lvffidd  V.  Duffield  [i829].*     It  cannot 

(2)  69  L.  J.  Ch.  245 ;  44  Ch.  D.  164. 

(3)  Cro.  Eliz.  122;  sometimes  cited  as 
GranVt  Cote  —  e.ff.  in  Zampefs  Case  [i6H] 
(lOCo.  Rep.  46J,  60*). 

(4)  3  Bligh  (N.s.)  260,  331. 


be  said  in  the  present  case  that  this 
"  condition  precedent "  is  "so  clearly 
expressed."  To  the  same  effect  are 
BorastorCs  Case  [l574]  *  and  Fhipps  v. 
Ackers  [l842].^  In  ii>naw  v.  Poulden 
[l836],^  the  argument  turned  wholly  on 
the  distinction  between  real  and  personal 
estate.  In  Simmonds  v.  Cock  [l86l]^  it 
was  held  that  a  gift  of  real  estate  (subject 
to  a  life  estate)  to  an  infant  "  provided 
she  lives  to  attain  the  age  of  twenty -one 
years  "  was  an  immediate  gift  (subject  to 
the  life  interest),  but  liable  to  be  divested 
by  a  condition  subsequent.  Andrew  v. 
Andrew  [l875]  ^  is  also  in  my  favour, 
though  in  that  case  it  might  fiiirly  be 
argued  that  the  language  used  was  over- 
whelmingly contingent. 

T,  Fakenham  Law  cited  in  reply 
Lovew.Love  [issi].^® 

Cur,  adv.  vuU. 

May  25. — Swinpbn  Eadt,  J.,  delivered 
a  written  judgment. — If  the  devise  to  the 
testator's  niece  Hilda  is  contingent  upon 
her  attaining  twenty-five,  it  is  not  dis- 
puted that  the  plaintiff  will  acquire,  under 
the  residuary  devise,  all  interest  in  the 
property  not  given  to  Hilda.  The  lan- 
guage of  the  residuary  devise  does  not, 
however,  in  my  opinion,  assist  the  con- 
struction of  the  will,  or  afford  a  context 
for  construing  the  devise  to  Hilda  as 
vested,  when  otherwise  it  would  be  con- 
tingent. 

In  my  opinion,  the  devise  to  Hilda, 
standing  alone,  as  it  does,  and  not  pre- 
ceded by  any  intermediate  interest,  is 
contingent,  and  the  attainment  of  twenty- 
five  is  a  condition  precedent  to  the  estate 
vesting  in  her.  It  is  the  case  of  a  devise 
which  is  in  form  contingent,  and  which 
stands  alone  and  without  any  context  to 
enable  the  Court  to  hold  it  to  be  vested. 
There  is  not  in  terms  any  gift  or  dis- 
position of  the  rents  until  Hilda  attains 
twenty-five  which  might  have  enabled  the 
Court  to  say  that  attaining  the  prescribed 
age  no  more  imported  a  condition  prece- 

(5)  3  Co.  Rep.  16a,  19a. 

(6)  9  CI.  &  F.  583,  690. 

(7)  1  Keen,  186. 

(8)  29  Beav.  465. 

(9)  45  L.  J.  Ch.  232, 231 ;  1  Ch.  D.  410^  417. 
(10)  7  L.  R.  Ii.  306,  309. 
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dent  than  any  other  words  indicating  that 
the  remainderman  was  not  to  take  until 
after  the  determination  of  the  particular 
estate.     Nor  is  there  in  terms  any  gift 
OTer  on  Hilda  dying  under  twenty- five 
which  might  have  enabled  the  Court  to 
hold  that  Hilda  took  whatever  was  not 
given  over  to  the  party  claiming  under 
the  devise    over,  and    to    construe  the 
condition    as    a    condition     subsequent, 
divesting    a    previously     vested     estate. 
It   ii    a    simple    case    of   a    devise    to 
Hilda  when  she  shall  attain  twenty-five. 
All  the  authorities  agree  that  such  a 
devise,  unaided  by  any  context,  is  con- 
tingent    upon     the     devisee    attaining 
twenty-five.     In  such  a  case  I  can  draw 
no  distinction  between  *'  when  she  shall 
attain  25  '*  and  ''  if  she  shall  attain  25.'' 
In  Johnson  v.  Gabriel  and  Bellamy  '  the 
ease  was  that    William  Grant    devised 
certain  land  to  John   Grant  when   he 
came  to  the  age  of  twenty-five  years,  to 
have  and  to  hold  to  him  and  the  heirs  of 
his  body.     After  John  attained  twenty- 
one,  and  before  twenty- five,  he  levied  a 
fine  with  proclamations,  and  afterwards 
he  attained  to  twenty-five,  and  had  issue, 
and  died ;  it  was  resolved  that  the  estate 
tail  was  barred,  although  the  conusor 
had  but  a  mere   possibility  to  have  an 
estate  tail  at  the  time  of  the  fine  levied, 
and  not  a  vested  estate  tail.     The  devise 
was  clearly  treated  as  contingent — not  as 
vested,  though  liable  to  be  divested  on 
death  before  twenty-five.    Mr.  Fearne's 
opinion  was  that,  in  such  a  case,  the 
devisee,  until  he  attains  the  prescribed 
age,  takes  no  interiest  whatever  in  the 
devised  lands.    See  Feaime^a  Poaikumoua 
Works,  p.  191,  where  the  reasons  for  that 
opinion  are  fully  set  forth.     In  Fhipps  v. 
Ackers,^  Lord  Chief  Justice  Tindal,  in 
delivering  the  opinion  of  the  Judges  upon 
the  question  submitted  to  them,  stated 
that  Mr.  Feame  might  be  right  in  that 
opinion,    found  among  his    posthumous 
works.    In  Andrew  v.  Andrew  ®  there  was 
a  devise  of  certain  lands  to  the  eldest  son 
of  Thomas  Andrew,  if  he  should  have  at- 
tained twenty-one,  or  so  soon  as  he  should 
arrive  at  that  age.     These  words  of  gift 
were  preceded  by  a  life  estate  to  Thomas 
Andrew,  and  followed  by  a  gift  over  in 
de&ult  of  Thomas  Andrew  having  a  son. 
Vol.  74.— Chanc. 


Lord  Justice  James,  in  delivering  the 
judgment  of  the  Court,  said,  "It  must 
be  conceded  that  the  words  of  gift  to  the 
son's  eldest  son,  standing  alone  and  un- 
affected by  any  preceding  or  subsequent 
context,  would  have  been  a  mere  gift  of  a 
future  contingent  interest.''  In  Love  v. 
Love  ^^  a  testator  gave  lands,  partly  free- 
hold and  partly  chattel,  to  his  nephew 
William  Love,  the  plaintiff,  on  his  attain- 
ing the  age  of  twenty-  three.  He  was  still 
under  twenty- one,  but  he  claimed  in  the 
action  that  he  was  entitled  to  have  the 
rents  and  profits  accumulated  for  him 
until  he  attained  twenty-three.  It  was, 
however,  held  that  the  gift  to  him  was 
contingent  upon  his  attaining  twenty- 
three;  and  that  he  was  not  entitled  to 
the  rents  and  profits  accruing  before  he 
reached  that  age.  The  Yice-Chancellor 
said :  "  The  plaintiff  in  this  case  contends 
that  the  gid;  to  him  by  the  will  of  the 
testator  of  all  the  land  the  testator  pos- 
sessed in  Rathcraven,  Corvina  and  Cross- 
rea,  and  part  of  the  townlands  of  Ross,  on 
his  attaining  the  age  of  twenty-three, 
gave  him  a  vested  interest,  subject  to  be 
determined  by  his  death  under  twenty- 
three,  and  that  he  is  therefore  entitled  to 
the  intermediate  rents  and  profits.  The 
assignees  in  bankruptcy  of  the  residuary 
legatee  and  devisee  oppose  this  contention, 
insisting  that  the  gift  is  contingent,  and 
contend  that  the  intermediate  rents  and 
profits  belong  to  them.  It  appears  that 
some  of  these  lands  were  held  by  the 
testator  for  freehold  interests,  and  others 
for  terms  of  years.  I  am  of  opinion  that 
the  gift  of  all  is  contingent.  There  is  no 
difference,  in  my  opinion,  between  the 
words  *  on  his  attaining '  and  '  when,'  or 
'if  he  shall  attain  twenty-three,  or  'at 
twenty-three.'  All  equally  import  con- 
tingency, when  they  are  contained  in 
the  gift  itself,  and  are  uncontrolled  by  the 
other  portions  of  the  will.  In  this  case 
there  is  nothing  to  control  the  effect  of 
the  words  of  contingency;  there  is  no 
separate  direction  as  to  enjoyment  to 
which  they  can  be  referred,  as  they  form 
portion  of  the  gift  itself;  there  is  no  gift 
of  intermediate  rents  and  profits,  either 
for  the  benefit  of  the  devisee  or  any  other 
person  ;  no  prior  interest  given ;  nor  any 
gift  over  in  case  the  devisee  should  not 
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attain  the  prescribed  age.  In  such  a  gift 
as  the  present  there  is  no  distinction 
between  real  and  personal  estate.  A 
pecuniary  legacy,  in  such  terms,  will  be 
conditional,  just  as  a  devise  of  real  estate. 
The  postponement  is  not  on  account  of 
the  position  of  the  property,  but  only  for 
a  reason  personal  to  the  legatee ;  there  is 
no  gift  of  interim  income,  nor  any  gift 
save  that  of  which  the  condition  forms 
part  of  the  substance.  I  must,  therefore, 
hold  that  the  Plaintiff  is  not  entitled  to  a 
vested  estate  or  interest,  and  consequently 
that  he  is  not  entitled  to  the  intermediate 
rents  and  profits." 

The  opinions  of  the  text-book  writers 
are  also  to  the  same  effect.  In  Jarman 
on  WiUa  (5th  ed.  vol.  i.  p.  762)  it  is  said  : 
''.  .  .  it  is  quite  clear  that  a  devise  to  A., 
if  or  when  he  shall  attain  the  age  of 
twenty-one  years,  standing  isolated  and 
detached  from  the  oonteict,  would  confer  a 
contingent  interest  only."  So  in  Hawkins 
on  Wills,  at  p.  240:  <*A  devise  to  A. 
when  he  shall  attain  a  given  age,  standing 
alone,  and  unpreceded  by  any  inter- 
mediate interest,  would  probably  be  con- 
tingent"  ;  and  Theobald  on  WUls  (6th  ed. 
p.  550)  refers  to  the  opinion  of  Mr. 
Feame  to  the  same  effect. 

I  therefore  declare  that,  as  regards  the 
two  houses  in  Princes  Boad,  Brighton, 
the  plaintiff  is  entitled  in  fee-simple  under 
the  residuary  devise,  subject  to  an  execu- 
tory limitation  over  in  fee-simple  to  the 
defendant  Hilda  May  Francis,  if  and 
when  she  attains  the  age  of  twenty-five. 


Solicitors — Kadford  &  Frankland,  agents    for 
Holmes  k  Johnson,  Brighton,  for  all  parties. 

[Reported  hy  Jowph  E,  Morris,  ^S; 
Barriiter'Ot'Laiv. 


^^^^^'  ^'  \  Cardiff  Railway  v.  Taff 
jre5.     3  Vale  Railway. 

Railway  —  Deposited  Plan  —  Proposed 
Junction  with  Existing  Line — Limits  of 
Deviation — Railways  Clauses  Consolida^ 
tion  Act,  1845  (8  d^  9  Vict,  c.  20),  «.  15. 

Section  15  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  which  permits  devio" 
tion  by  a  railway  company  to  a  limited 
extent  from  the  line  deHnetied  on  the  Par- 
liamentary plans,  and  the  decisions  under 
that  section  to  the  effect  that  the  medium 
JUum  vice  of  the  line  of  railway  actually 
laid  down  may  be  shifted  as  far  as  the 
limits  of  deviation  shewn  on  the  deposited 
plan,  do  not  apply  to  the  junction  of  a 
proposed  with  aj[i  existing  line. 

Finck  t7.  London  aud  South- Western 
Railway  (59  L.  J.  Ch.  468;  44  Ch.  D. 
330)  appUed. 

Trial  of  action. 

By  section  4  of  a  private  Act  of  Par- 
liament entitled  shortly  the  Cardiff  Bail- 
way  ^ct,  1897  (60  &  61  Vict.  c.  ccvii.),  the 
plaintiffs,  the  Cardiff  Railway  Co.,  were 
empowered  to  "make  and  maintain  in 
the  lines  and  according  to  the  levels 
shown  on  the  deposited  plans  and  sec- 
tions the  railways  and  works  hereinafter 
described. 

•  •  •  •  • 

(D)  A  Bailway  No.  4  .  .  .  commends^ 
in  the  parish  of  Pontypridd  .  .  .  ana 
terminating  in  the  parish  of  Pontypridd 
...  by  a  junction  with  the  main  line  of 
the  Taff  Vale  Railway." 

This  private  Act  incorporated  the 
provisions  of  the  Railways  Cknses 
Consolidation  Act,  1845. 

From  one  of  the  deposited  plans  re- 
ferred to  above  it  appeared  that  the  Taff 
Vale  Railway,  at  the  point  of  proposed 
junction,  consisted  of  four  separate  purallei 
lines  running  in  a  direction  roughly  north 
and  south.  The  proposed  new  railway 
was  indicated  on  this  plan,  in  the  usual 
manner,  by  a  medium  filum  vim  and  by 
two  dotted  lines— one  on  each  side  of  it — 
indicating  the  two  limits  of  deviation. 
This  proposed  new  railway  approached  the 
existing  Taff  Vale  RaOway  from  the  south- 
east, and  thus  proceeded  in  a  directioD 
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roagblj  north-westerly  until  its  proposed 
junction  with  the  existing  line.  Its 
fnediumJUwn  was  shewn  on  the  plan  as 
running,  and  terminating,  between  the 
two  more  easterly  of  the  four  existing 
lines  of  the  Taff  Yale  Railway ;  its 
western  limit  of  deviation  was  shewn  as 
running  between  the  two  more  easterly, 
on  the  one  hand,  and  the  two  more 
westerly,  on  the  other  hand,  of  the  same 
four  existing  lines.  Its  eastern  limit  of 
deviation  need  not  now  be  considered. 
These  details  will  appear  more  clearly 
from  the  subjoined  plan. 


Railway  Act,  1897,  and .  the  four  lines  of 
the  defendant  company. 

Upjohn,  K,C,,  Moony  K.C,  and  Trevor 
Lewis,  for  the  plaintiff  company. — We  are 
entitled  to  form  a  connection,  if  we 
please,  with  all  four  lines  of  the  defen- 
dant company  by  four  separate  lines  of 
our  own.  It  is  true  that  our  powers 
must  be  construed,  and  limited,  in  the 
light  of  our  deposited  plan  ;  and  it  is 
also  true  that  the  two  more  westerly 
lines  of  the  defendant  company  are  out- 
side our  own  western  limit  of  deviation. 


D     dB  D Ad 


d^kB 


A  Asa  Medium  Jllum,    B  B= Western  limit  of  deviation.    C  C=Eiuitern  limit  of  deviation. 
D  D=Foar  lines  of  Tafl  Vale  Hallway. 


A  question  having  arisen  between  the 
Cardiff  Railway  Co.  and  the  Taff  Vale 
Railway  Co.  as  to  the  nature  of  the 
powers  conferred  by  their  Act  on  the 
former  company  with  respect  to  the 
proposed  junction  described  above,  the 
present  action  was  commenced  by  the 
Cardiff  Railway  Co.  for  a  declara- 
tion {inter  cUia)  that  the  plaintifis  were 
entitled  to  effect  a  junction  between  the 
Railway  No.  4  authorised  by  the  Cardiff 


If,  therefore,  we  are  not  entitled  to 
execute  any  part  of  our  works  outside 
this  limit  of  deviation,  it  is  clear  that  we 
are  not  entitled  to  form  any  connection 
with  these  two  more  westerly  lines.  It 
has,  however,  been  already  decided  that 
it  is  possible,  by  virtue  of  section  15  of 
the  Railways  Clauses  Consolidation  Act, 
1845,^  to  exceed  these  limits  of  deviation^ 

(I)  Railways  Glauses  Consolidation  Act,  1845, 
s.  15:  **  It  shall  be  lawful  for  the  company  to 
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provided  always  that  the  medium  Jllum  of 
the  new  railway  does  not  exceed  those 
limits.  In  other  wordd,  the  medium 
filum  may  be  shifted,  in  the  actual  execu- 
tion of  the  works,  from  its  position  on  the 
plan  up  to,  and  on  to,  the  limit  of  devia- 
tion ;  but  it  must  not  be  shifted  further. 
This  was  decided,  on  the  construction  of 
a  particular  Act,  in  Doe  d,  Payne  v.  Bristol 
and  Exeter  Railway  [l840]  ^ ;  it  was  decided 
again,  on  the  construction  of  section  15  of 
the  Railways  Clau>es  Consolidation  Act, 
1845,^  in  Doe  d.  Armiatead  v.  North 
Staffordshire  Railway  [l85l].^  If,  there- 
fore, we  form  respective  connections,  by 
four  separate  lines  of  our  own,  with  the 
four  existing  lines  of  the  defendant  com- 
pany, the  result  will  be  to  shift  our 
medium  filum  exactly  on  to  the  western 
limit  of  deviation,  but  not  to  exceed  it. 
This,  theo,  we  are  entitled  to  do. 

Cripps,  K,C.,  and  W.  J.  Noble,  for  the 
defendant  company. — The  rule  that  the 
medium  filum  may  be  shifted  as  far  as  the 
limit  of  deviation  applies  only  to  the  inde- 
pendent construction  of  a  new  railway  ;  it 
has  been  decided  already  that  it  does  not 
apply  to  the  widening  of  an  already 
existing  line  —  Finck  v.  London  and 
South-Western  Railway  [l890]*— and  the 
Court  is  now  asked  to  say  that  it  does 
not  apply,  on  grounds  of  obvious  conveni- 
ence, to  the  making  of  a  junction  with  an 
existing  railway.  To  efiect  such  a  junc- 
tion is  a  matter  of  delicate  precision,  and 

deviate  from  the  line  delineated  on  the  plans 
so  deposited,  provided  that  no  such  deviation 
shall  extend  to  a  greater  distance  than  the 
limits  of  deviation  delineated  upon  the  said 
plans,  nor  to  a  greater  extent  in  passing 
through  a  town,  vUlage,  or  lands  continuouslj 
built  upon  than  ten  yards,  or  elsewhere  to  a 
greater  extent  than  one  hundred  yards  from 
the  said  line,  and  that  the  railway  by  means 
of  such  deviation  be  not  made  to  extend  into 
the  lands  of  any  person,  whether  owner,  lessee, 
.  or  occupier,  whose  name  is  not  mentioned  in 
the  books  of  reference,  without  the  previous 
consent  in  writing  of  such  person,  unless  the 
name  of  such  person  shall  have  been  omitted 
by  mistake,  and  the  fact  that  such  omission 
proceeded  from  mistake  shall  have  been  certi- 
fied in  manner  herein  or  in  the  special  Act 
provided  for  in  cases  of  unintentional  errors  in 
the  said  books  of  reference." 

(2)  9  L.  J.  Bx.  232;  6  M.  &  W.  320. 

(3)  20  L.  J.  Q.B.  249. 

(4)  69  L.  J.  Ch.  458;  44  Ch.  D.  330. 


the  deposited  plan  must  be  strictly  ad- 
hered to.  Were  it  otherwise,  there  is 
nothing  in  their  Act  to  prevent  the 
plaintiffs,  if  they  liked,  from  forming  a 
connection  with  the  two  inner  only  of  our 
four  lines,  and  thus  creating  an  insoluble 
deadlock  by  connecting  their  "  up  road  " 
with  our  *'  down  road,''  and  vice  versa.  To 
allow  the  plaintiffs  to  depart  in  this 
fashion  from  their  deposited  plan  would 
result  in  an  impossible  absuniity;  and 
the  plan,  when  construed  strictly,  permits 
them  to  form  a  junction  only  with  the 
two  more  easterly  of  our  four  lines. 
Upjohn,  K,C,,  replied. 

Farwell,  J.— The  question  is.  Does 
the  power  of  deviation  given  by  section  15 
of  the  Railways  Clauses  Consolidation 
Act,  1845,^  Apply  ^o  the  junction  that  is 
authorised  to  be  made  by  section  4  of  the 
Cardiff  Railway  Act,  1897?  In  my  opi- 
nion it  does  not.  I  cannot  read  this 
general  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  as  having  any 
bearing  at  all  upon  the  actual  junction  to 
be  made  with  a  rival  line—or  a  friendly 
line,  if  the  case  so  be — or,  at  any  rate,  a 
line  that  is  deeply  interested  in  the 
matter.  In  the  present  case  counsel  for 
the  plaintiff  company,  as  I  followed  him, 
was  driven  to  admit  that  he  would  have, 
in  practice,  to  make  four  separate  lines, 
each  of  them  connecting  with  one  of  the 
four  existing  lines  of  the  Taff  Vale  Rail- 
way. If  he  did  not  do  this,  and  yet  were 
allowed  to  shift  his  medium  filum,  the 
impracticable  result  Would  be  this — that 
he  would  be  at  liberty,  if  he  wished,  to 
form  a  connection  with  the  two  middle 
lines  of  the  group  of  four ;  that  he  would 
be  at  liberty,  that  is,  to  connect  his  own 
"  up  road  "  with  the  "  down  road  "  of  the 
defendants — his  own  "  down  road  "  with 
their  '*up  road"!  There  is  nothing  in 
the  Act,  that  I  am  aware  of,  to  prevent 
the  plaintiff  company  from  doing  this,  if 
they  so  wish ;  and  if  their  present  conten- 
tion be  correct,  and  if  they  have  that 
power,  they  might  obviously  make  them- 
selves extremely  troublesome  to  the  de- 
fendant company.  But,  in  my  opinion, 
when  you  have  a  deposited  plan  such  as 
this,  shewing  the  exact  nature  of  the 
terminal  junction,  the  general  provisions 
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of  section  1 5  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  have  no  more  appli- 
cation than,  in  Mr.  Justice  Kay's  opinion, 
they  had  to  the  widening  of  a  railway  in 
Finek  v.  Lo7\don  and  South-Westem 
RaUway,^ 

The  result  is  that,  in  my  opinion,  the 
plaintiffs'  claim  fails  altogether,  and  I 
dismiss  the  action  with  costs. 


Solicitors — Gribble,  Oddie,  Sinclair  k  JobnsoD, 
agents  for  John  Stuart  Corbett,  Cardiff,  for 
plaintiff  company;  Williamson,  Hill  &  Co., 
agents  for  Ingledew  &  Sons,  Cardiff,  for 
defendant  company. 

{Reported  hy  Jmeph  E,  MorrU^  £iq.y 
Barrister-at'Law. 


[IN  THE  COURT  OF  APPEAL.] 
Vaughan  Williams,  L.J. 
ROHER,  L.J. 

Stibling,  L.J.  I     Nash  v, 

1905.  /  Calthorpe. 

May  4,  5,  6,  8. 
June  6. 

Company — Prospectus — Material  Con- 
tract— Omission  to  Disclose — Indticement 
to  Take  Shares — (hius  of  Proof— -Liability 
of  Directors— Companies  Act,  1867  (30  dt 
31  Vict.  0.  131),  *.  38. 

In  an  action  against  directors  of  a 
company  for  breach  of  the  statxUory 
obligation  imposed  by  section  38  of  the 
Companies  Acty  1867,  to  disclose  in  the 
prospectvs  particulars  of  contracts,  the 
plaintiff  must  satisfy  the  Court  thcU  he 
has  been  damaged  by  the  omission  to  diS' 
dose.  The  mere  fact  that  a  material  con- 
tract has  not  been  disclosed  raises  no 
presumption  of  law  that  the  plaintiff  urns 
induced  to  take  his  shares  by  the  omission^ 
or  would  not  have  taken  them  if  the  con- 
tract had  been  disclosed.  In  order  that  the 
plaintiff  may  succeed  the  Court  must  be 
satisfied  that  if  the  omitted  contract  had 
been  disclosed  the  plaintiff  would  not  have 
applied  for  the  shares. 

Per  BoMEE,  L.J. — The  plaintiff  in  sv^ 
a  case  must  shew  that  if  the  contract  had 
been  disclosed  he  might  not  have  applied 


for  the  shares.  It  is  not  necessary  for 
him  to  prove  that  he  certainly  would  not 
have  applied. 

Judgment  o/*  Collins,  M.R.,  in  Broome 
V.  Speak  (72  L.  J.  Ch.  251,  256;  [1903] 
1  Gh.  586,  620),  considered. 

Appeal  from  decision  of  Joyce,  J.,  in 
an  action  brought  by  the  plaintiff  against 
General  Gough  Calthorpe,  Lord  Edward 
Pelham  Clinton,  and  Mr.  Sinclair  Macleay, 
directors  of  the  Standard  Exploration 
Co.,  with  which  the  late  Mr.  Whitaker 
Wright  was  connected,  seeking  to  render 
them  liable  for  loss  sustained  through 
his  having  subscribed  for  shares  in  the 
company. 

The  company  was  incorporated  in  1898 
with  a  capital  of  1,500,000  shares  of  1^. 
each.  A  prospectus  was  issued  on  May  1 2, 
1899,  when  the  defendants  were  directors. 
It  stated  that  certain  properties  were  to 
be  acquired  by  the  company  for  a  con- 
sideration of  775,000  fully  paid  shares, 
and  that  copies  of  the  contracts,  dated 
May  12,  1898,  for  the  acquisition  of  these 
properties,  which  included  the  under- 
taking and  assets  of  the  Austin  Friars 
Syndicate,  could  be  inspected  at  the 
offices  of  the  solicitors  of  the  company. 

The  plain tifi' complained,  amongst  other 
things,  that  an  agreement  of  October  27, 
1898,  made  between  the  London  and 
Globe  Finance  Corporation,  Lim.  (who 
were  promoters),  and  the  company, 
whereby  the  corporation  agreed  to  transfer 
to  the  company  5,000  deferred  shares 
held  by  the  corporation  in  the  Austin 
Friars  Finance  Syndicate,  Lim.,  and  the 
company  agreed  to  allot  and  issue  to  the 
corporation  40,000  shares  in  the  com- 
pany in  exchange  therefor,  was  not  speci- 
fied in  the  prospectus,  with  dates  and 
names  of  parties,  according  to  the  pro- 
visions of  section  38  of  the  Companies 
Act,  1867.1  The  plaintiff,  in  paragraph  7 

(1)  Companies  Act,  1867,  s.  38  (now  repealed 
by  the  Companies  Act,  1900,  s.  33) :  "  Every  pro- 
spectas  of  a  company,  and  every  notice  inviting 
persons  to  subscribe  for  shares  in  any  joint- 
stock  company,  shall  specify  the  dates  and  the 
names  of  the  parties  to  any  contract  entered 
into  by  the  company,  or  the  promoters,  direc- 
tors, or  trustees  thereof,  before  the  issue  of 
such  prospectus  or  notice,  whether  subject  to 
adoption  by  the  directors  or  the  company,  or 
otherwise ;  and  any  prospectus  or  notice  not 
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of  the  statement  of  claim,  said  that  he 
received  a  copy  of  the  prospectus,  and  on 
the  faith  thereof,  and  induced  by  the 
statements  therein  contained,  and  misled 
and  induced  by  the  omission  to  specify 
therein  the  dates  and  names  of  the  parties 
to  the  contracts  mentioned  in  paragraph  6 
of  the  statement  of  claim,  he  subscribed 
for  1,00Q  shares  in  the  company,  and  paid 
to  the  company  1,0002.  in  respect  of  the 
shares.  He  claimed  a  declaration  that 
the  prospectus  was  fraudulent  on  the 
part  of  the  defendants  within  the  mean- 
ing of  section  38,^  and  that  the  defendants 
were  liable  to  pay  him  damages  for  the 
loss  sustained  by  him  by  reason  of  his 
having  been  induced  to  subscribe  for  the 
shares  on  the  faith  of  the  prospectus,  and 
he  claimed  judgment  for  those  damages. 

There  was  no  imputation  against  the 
defendants  of  any  want  of  good  £Edth  or 
honour  in  the  issue  of  the  prospectus. 
The  claim  was  based  exclusively  on  the 
provision  that  the  prospectus,  not  specify- 
ing the  contracts  required  to  be  specified, 
should  be  deemed  fraudulent.  The  state- 
ment of  claim  included  a  great  many 
other  claims  based  on  this  section  besides 
the  claim  mentioned  in  respect  of  the 
omission  of  the  Austin  Friars  contract, 
but  as  the  action  turned  out  the  claim  in 
respect  of  the  omission  of  this  contract 
was  the  only  claim  necessary  to  be  con- 
sidered. 

The  company  was  ordered  to  be  wound 
up  on  January  6,  1901,  upon  a  creditor's 
petition. 

It  was  agreed  by.  the  parties  to  the 
action  that  the  matters  in  dispute  to  be 
tried  and  determined  should  be  limited  to 
the  following  questions :  (1)  Whether  the 
plaintiff  subscribed  for  his  shares  on  the 
faith  of  the  prospectus;  (2)  whether  the 
contract  of  October  27, 1898,  was  material; 
(3)  whether  the  defendants  knowingly 
issued  the  prospectus ;  and  (4)  whether 
the  plaintiff  had  suffered  substantial 
damage. 

Joyce,  J.,  held  that  the  date  and  the 
names  of  the  parties  to  the  contract  of 

specifying  the  same  shall  be  deemed  fraudulent 
on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the 
same,  as  regards  any  person  taking  shares  in  the 
company  on  the  faith  of  such  prospectus,  unless 
he  shall  have  had  notice  of  such  contract." 


October  27,  1898,  ought  to  have  been 
specified  in  the  prospectus,  and  that  there 
had  been  no  waiver  by  the  plaintiff.  He 
further  held  that  the  defendants  had 
"knowingly"  issued  the  prospectus,  and 
directed  an  enquiry  as  to  the  damages 
sustained  by  the  plaintiff. 
The  defendants  appealed. 

Gore-Broumey  K.C,  and  Cozena-Hardy^ 
for  the  appellants  Calthorpe  and  Pelham 
Clinton. — The  question  is  whether  the 
statement  of  this  contract  in  the  pro- 
spectus would  have  had  a  deterrent  effect 
on  the  subscriber's  mind.  That  is  a 
question  of  fitct — see  questions  6  and  8  in 
Twycro88  v.  Grant  [l877],^  and  per  Lord 
Selborne  and  Lord  Blackburn  in  SmUh 
V.  Chadwick  [l884].'  Unless  the  plaintiff 
proves  that  the  fraudulent  part  of  the 
prospectus  induced  him  to  take  the  shares, 
there  is  no  damage — Baty  v.  Keavfick 
[1901]  4  and  Caekett  v.  Kestoiek  [1902].*  The 
Judge  of  £Bu;t,  in  considering  whether  the 
subscriber  takes  the  shares  on  the  faith  of 
such  an  omission,  must  take  into  account 
not  only  what  the  man  says,  but  the 
general  probability  of  a  reasonable  man 
being  influenced  thereby — Sullivan  v. 
MU&dfe  [I880]  ®  and  Shepheard  v.  Broome 
[1904].^  In  the  present  case  it  is  apparent 
from  the  plaintiffs  evidence  and  pleadings 
that  the  omission  of  this  contract  did  not 
affect  him,  or  at  any  rate  it  is  a  £Eiir 
matter  of  inference  that  asan  ordinaiy  man 
he  would  not  have  looked  on  the  contract 
as  deterrent.  The  word  '< material"  in 
the  Companies  Act,  1900,s.  10,sub.-s.  1  (k), 
which  is  now  substituted  for  section  38 
of  the  Companies  Act,  1867,'  means  not 
only  material  in  a  general  sense,  but 
material  to  the  particular  subscriber. 

T&ere  is  evidence  that  at  the  time  when 
the  shares  were  taken  they  were  of  the 
value  at  which  they  were  taken. 

The  sort  of  misrepresei\tation  which 
the  plaintiff  must  prove  in  order  to  suc- 
ceed is  shewn  by  Jennings  v.  Broughton 
[1854].^      The  learned  Judge   seems  to 

(2)  46  L.  J.  C.P.  636  ;  2  C.P.  D.  469, 

(3)  63  L.  J.  Ch.  873 ;  9  App.  Cas.  187. 

(4)  85  L.  T.  18. 

(6)  71  L.  J.  Ch.  641 ;  [1902]  2  Ch.  456. 
C6)  49  L.  J.  C.P.  815;  5  C.P.  D.  455. 

(7)  73  L.  J.  Ch.  608  ;  [1904]  A.O.  342. 

(8)  23  L.  J.  Ch,  999 ;  5  De  G.  i  &  G.  126^ 
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have  thought  himself  bound  bj  the  judg- 
ments ia  the  former  cases,  but  the  facts 
there  were  quite  different  from  the  facts 
here.  On  Uie  facts  of  this  case  the  appel- 
lants are  entitled  to  judgment. 

Younger,  K,C.f  and  Aahton  Cross,  for 
the  appellant  Macleaj. — A  person  who 
<x>me6  for  relief  under  this  section  must 
ehew  that  the  particular  representation 
on  which  he  relies,  although  it  need  not 
have  been  the  only  thing  which  induced 
him  to  take  shares,  yet  so  operated  on  his 
mind  that  if  it  had  not  been  made  he 
would  not  have  subscribed  for  the  shares 
— ^that  is,  that  it  was  the  addition  of  this 
{ftarticular  representation  to  the  other 
inducements  which  led  to  his  subscribing 
— ^that  it  was  a  causa  sine  qua  non — ^and 
the  onus  is  on  him  to  shew  that.  In  the 
case  of  relief  under  section  38  ^  by  reason 
of  the  omission  from  the  prospectus  of  a 
material  contract,  the  measure  of  damages 
IB  the  amount  subscribed,  the  plaintiff's 
oase  being  that  but  for  the  omission  he 
would  not  have  subscribed ;  and  the  omis- 
sion must  be  of  such  a  character  that  in 
consequence  of  it  the  plaintiff  has  been 
brought  into  a  speculation  which  he  would 
not  otherwise  have  entered  into.  The 
olne  to  the  meaning  of  the  section  is  to 
found  in  the  last  clause — Twycross  v. 
Grawt^  and  Sullivan  v.  Miteal/e,^  In 
•considering  this  question  it  is  important 
to  consider  other  statements  in  the  pro- 
spectus which  might  have  outweighed  any 
-disadvantage  which  might  have  accrued 
by  reason  of  the  omission — Smith  v.  Chad- 
^wick?  The  case  of  the  particular  plaintiff 
must  be  taken,  and  it  must  be  considered 
whether  the  prospectus  was  greatly,  or 
only  moderately,  attractive  to  him.  The 
plaintiff  here  admits  that  he  was  in  the 
habit  of  speculating,  and  that  he  was 
4ittracted  by  the  prospectus  as  a  whole — 
that  is,  by  the  persons  who  were  bringing 
out  the  company.  He  cannot  say  that 
the  omission  of  this  particular  contract 
was  a  causa  sine  qua  non  of  his  sub- 
scribing. 

The  rules  applicable  in  an  action  for 
deceit  are  applicable  in  an  action  for 
fraudulent  concealment.  The  section 
says  that  the  prospectus  is  to  be  deemed 
fraudulent  by  reason  of  the  omission,  but 
fraud  without  damage  is  not  actionable.^ 


The  plaintiff  must  shew  that  there  was 
fraud  by  which  he  has  suffered  loss— 
Broome  v.  Speak  [\^oz\? 

[Stirling,  L.J.,  referred  to  Baty  v, 
Keswick  ^  and  CadeeU  v.  Keswick^] 

Hughes^  K.C,^  and  Z.  Ryland,  tor  the 
respondent. — One  of  the  first  questions 
which  a  subscriber  is  likely  to  ask  is 
whether  there  is  any  contract  between 
the  company  and  a  promoter,  and  directors 
are  not  justified  in  suppressing  such  a 
contract  even  if  it  seems  one  of  little 
moment.  The  words  "  taking  shares  on 
the  faith  of  such  prospectus"  in  sec- 
tion 38  mean  that  the  subscriber  is  in- 
duced to  take  the  shares  by  the  pro- 
spectus as  a  whole  with  the  omis- 
sions. 

[RoMEB,  L.J. — If  the  plaintiff  in  reply 
to  a  direct  question  had  said  that  if  he  had 
known  of  this  contract  it  would  not  have 
made  any  difference  to  him,  in  that  case 
would  the  directors  be  liable  ?] 

The  authorities  shew  that  the  statute 
imposes  a  general  obligation.  The  right 
of  action  is  founded  on  the  statutory 
obligation,  and  the  plaintiff  has  only  to 
shew  the  breach — Charltonv.Hay  [l874].*® 
The  obligation  is  based  no  doubt  on  the 
general  materiality  of  the  contract ;  but, 
assuming  that,  there  is  no  need  for  any 
further  finding  that,  but  for  the  omission, 
the  particular  plaintiff  would  not  have 
taken  the  shares.  It  never  became  material 
to  answer  the  sixth  question  in  Twycross 
V.  Chrara!^  As  to  the  question  of  damages, 
the  money  was  subscribed  and  has  been 
entirely  lost.  The  assets  have  realised 
practically  nothing  and  the  defendants 
are  liable— TVii^  v.  MacLeay  [1904].^^ 

Gore-Browne^  JT.C,  in  reply.  —  To 
enable  the  plaintiff  to  recover  it  must  be 
shewn  that  he  had  erroneously  a  better 
impression  of  the  company's  prospect  than 
he  would  have  had  but  for  the  omission 
of  the  contract  in  question. 

[BoMEB,  L.  J.,  referred  to  Derry  v.  Peek 

[1889].»«] 

Cur,  adv,  vvlL 


(9)  72  L.  J.  Ch.  251,  256;  [1903]  1  Oh.  686, 
620. 

(10)  23  W.  R.  129  ;  31  L.  T.  437. 

(11)  Ante,  p.  43  ;  [1904]  2  Ch.  631. 

(12)  58  L.  J.  Ch.  864 ;  14  App.  Cas.  337. 
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June  6. — The  following  written  judg- 
ments were  delivered : 

Vaughan  Williams,  L.J. — Section  38 
of  the  Companies  Act,  1867,  requires  that 
every  prospectus  of  a  company  shall 
specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  the 
company  or  the  promoters,  directors,  or 
trustees  thereof,  before  the  issue  of  such 
prospectus,  whether  subject  to  adoption 
by  the  directors  or  the  company  or  other- 
wise, and  enacts  that  any  prospectus  not 
specifying  the  same  shall  be  deemed 
fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company 
knowingly  issuing  the  same  as  regards 
any  person  taking  shares  in  the  company 
on  the  faith  of  such  prospectus,  unless  he 
shall  have  had  notice  of  such  contract. 
[His  Lordship  stated  the  facts,  and  con- 
tinued :]  I  shall  assume  for  the  purpose 
of  the  judgment  which  I  am  going  to 
deliver  that  it  has  been  proved  that  the 
prospectus  received  by  the  plaintiff  was 
issued  with  the  knowledge  and  by  the 
authority  of  the  defendants,  although  it 
has  been  argued  strenuously  that  techni- 
cally there  is  no  evidence  of  this.  It  is 
not  necessary,  however,  in  the  view  which 
I  take  of  this  case  to  decide  this  question 
of  fact.  I  hold  also  that  the  contract 
with  the  Austin  Friars  Syndicate  which 
was  omitted  from  the  prospectus  was 
material  for  any  one  to  see  who  was  minded 
to  become  a  shareholder  in  the  Standard 
Exploration  Oo.  before  making  his  elec- 
tion so  to  do. 

But  these  assumptions  do  not  conclude 
the  case  against  the  defendants,  for,  in 
my  judgment,  the  authorities  shew,  and 
shew  plainly,  that  although  a  contract  is 
omitted  which  ought  to  have  been  set  out 
in  the  prospectus,  yet  the  plaintiff  cannot 
recover  unless  he  shews  that  he  personally 
was  inj  ured ;  and  in  my  judgment  the  plain- 
tiff cannot  do  this  unless  he  shews  that  he 
was  induced  by  the  omission  to  specify  the 
contract  in  question  to  take  the  shares 
'  which  he  took.  It  is  not  sufficient  for  the 
plaintiff  to  shew  in  the  abstract  that  the 
prospectus  must  be  deemed  fraudulent  on 
account  of  the  omission;  he  must  shew 
that  he  personally  has  been  injured.  As 
I  understand  Lord  Justice  Thesiger's 
judgment  in  Sullivan  v.  MiUioife^  he  lays 


it  down  that  the  plaintiff,  in  order  to 
prove  he  has  been  injured,  must  give 
evidence  to  satisfy  the  Court  that  he  would 
not  have  taken  the  shares  had  he  known 
of  the  omitted  contract.  The  statute  for 
the  protection  of  those  who  are  invited 
by  a  prospectus  to  become  shareholders 
requires  that  the  prospectus  shall  disclose 
contracts  material  to  the  election  of  those 
thus  invited  ;  but  no  cause  of  action  arises 
except  for  those  who  suffer  damage  by  the 
failure  to  comply  with  the  statute.  The 
words  of  Lord  Justice  Thesiger  are  **  that 
no  consequence  follows  the  omission  to 
disclose  in  a  prospectus  any  contract 
except  in  favour  of  a  person  taking  shares 
on  the  faith  of  such  prospectus,  and  that 
giving  a  reasonable  meaning  to  this  not 
very  happily  worded  expression  no  person 
can  be  said  to  have  taken  shares  on  the 
faith  of  a  prospectus  except  a  person  who 
can  prove  to  the  satisfieustion  of  a  juiy 
that  he  took  his  shares  on  the  faith  of 
there  being  no  such  contract  as  that 
omitted  to  be  disclosed^  and  that  if  such 
contract  had  been  disclosed  to  him  he 
would  not  have  taken  his  shares."  It 
seems  to  me  that  Lord  Justice  Baggallay, 
who  heard  the  judgment  of  Lord  Justice 
Thesiger  before  he  delivered  his  own, 
would  have  used  very  different  language 
if  he  meant  to  differ  from  the  view  <tf 
Lord  Justice  Thesiger.  What  Lord  Jus^ 
tice  Baggallay  says  is  that  the  Legislature 
has  provided  "  that  any  omission  to  obey 
such  directions  [of  section  38]  shall  be 
availed  of,  for  their  own  benefit,  by  one 
class  of  persons  only,  namely,  by  persons 
who  have  taken  shares  in  the  company ; 
and  of  such  class  by  those  only  who  have 
taken  them  upon  the  faith  of  the  pro- 
spectus or  notice  from  which  the  contract 
has  been  omitted,  and  who  have  had  no 
notice  of  the  contract  from  any  other 
source."  The  words  of  Lord  Justice 
Baggallay  are  hardly  consistent  with  the 
idea  that  he  thought  that  the  Legislature 
intended  by  the  section  that,  if  the  pro- 
spectus omitted  a  material  contract,  a 
shareholder  who  had  taken  his  shares  on 
the  faith  of  the  prospectus  could  recover 
damages,  although  he  admitted  that  he 
would  have  taken  his  shares  all  the  same, 
even  though  the  prospectus  had  fully  dis- 
«  closed  the  omitted  contract.     This  view  is 
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oonfinned  by  the  questions  put  by  Chief 
Jostice  Coleridge  to  the  jury  in  Twycroas 
V.  Grant,^  one  of  which  was,  Would  the 
plaintiff  have  taken  the  shares  had  the 
omitted  contracts  been  disclosed  in  the 
prospectus?  I  may  observe  that  Chief 
Justice  Cockbum,  in  speaking  of  the 
grievance  of  the  plaintiff  in  Twycrosa  v. 
Grant^^  says :  '*  His  grievance  is  that  he 
has  been  induced  by  the  suppression,  to 
which  the  statute  attaches  the  character 
of  fraud,  to  take  shares  in  an  undertaking?, 
which,  but  for  this  suppression,  he  would 
not  have  joined,  and  which  has  turned 
out  to  be  worthless — a  fact  which  the 
jury  have  found  in  his  favour."  *^ 

In  my  judgment,  the  result  is  that  the 
Legislature  by  section  38  of  the  Com- 
panies Act,  1867,  gives  those  who  are 
invited  by  a  prospectus  of  the  company  to 
take  shares  statutory  protection  by  im- 
posing on  those  who  issue  the  prospectus 
a  statutory  obligation,  and  by  enacting 
that  the  failure  to  comply  with  that 
obligation  shall  cause  the  prospectus  to 
be  deemed  fraudulent.  But  I  think  that 
no  one  has  a  cause  of  action  for  a  breach 
of  this  statutory  obligation  unless  he 
satisfies  the  Court  that  he  has  been 
damaged  by  the  breach  of  the  obligation 
— that  is,  by  the  omif  sion  or  suppression 
of  that  which  the  statute  requires  to  be 
disclosed.  One  has,  therefore,  in  the 
present  case  to  look  at  the  evidence  to 
ascertain  if  the  plaintiff  has  satisfied  the' 
onus  which  has  been  thrown  upon  him.  I 
think  that,  so  far  as  the  evidence  of  the 
plaintiff  personally  is  concerned,  he  has 
not  satisfied  this  onus.  He,  at  all  events, 
nowhere  says  that  knowledge  of  the 
contract  of  October  27,  1898,  whereby 
the  corporation  agreed  to  transfer  to 
the  Standard  Exploration  Co.  6,000 
deferred  shares  in  the  Austin  Friars 
Syndicate,  would  in  any  way  have  de- 
terred him  from  taking  his  shares  in  the 
Standard  Co.  On  the  contrary,  his 
evidence  goes  fiu*  to  shew  that  neither 
the  terms  upon  which  the  Standard  Co. 
had  acquired  the  shares  which  they 
had  purchased,  nor  the  fact  that  the  pur- 
chase of  the  Austin  Friars  shares  was 
effected  by  a  contract  with  the  London 

(13)  See  TnycroM  v.  Chremt,  46  L.  J.  C.P., 
at  p.  673. 


and  Globe  Co.,  who  were  promoters, 
would  in  any  way  have  affected  the 
plaintiff's  election  as  to  whether  he  should 
take  shares.  It  was  suggested  that  the 
mere  fact  that  the  non- disclosed  contract 
is  material  to  such  election  is  sufficient  to 
satisfy  the  onus  thrown  on  the  plaintiff, 
and  to  make  the  tribunal  dealing  with  the 
question  of  fact  presume  that  the  plaintiff 
was  induced  to  take  his  shares  by  that 
omission  which  the  Legislature  has 
declared  shall  be  deemed  fraudulent.  But 
I  think  the  observations  of  Lord  Black- 
burn in  Smith  v.  Chadmck  ^  negative  this 
contention.  The  fact  that  a  material 
contract  has  not  been  disclosed  raises  no 
presumption  of  law  that  the  plaintiff  was 
induced  to  take  his  shares  by  the  omission, 
or  would  not  have  taken  them  if  the  con- 
tract in  question  had  been  disclosed,  and 
any  prima  fade  presumption  of  fisict 
arising  on  the  non-disclosure  in  the  pro- 
spectus which  drew  the  plaintiffs  attention 
to  the  shares  which  he  ultimately  took, 
having  operated  to  induce  plaintiff  so  to  do, 
may  be,  and  in  my  opinion  in  the  present 
case  is,  displaced  by  the  plaintiffs  own 
evidence. 

I  have  only  to  add  a  few  words  about 
the  case  of  Broome  v.  Speak^^  in  which  Sir 
B.  Henn  Collins,  M.K.,  says:  *'It  has 
been  suggested  that,  unless  it  can  be 
shewn  clearly  that  the  plaintiff  would 
have  been  deterred  from  buying  the 
shares  in  this  company  had  he  known  of 
the  existence  of  this  contract,  he  cannot 
succeed.  That,  it  seems  to  me,  is  putting 
the  case  considerably  higher  against  the 
plaintiff  than  the  authorities  warrant. 
To  begin  with,  to  come  back  simply  to 
the  words  of  the  section,  what  does  the 
section  itself  provide  %  *  Every  prospec- 
tus .  .  .  shall  specify  the  dates  and  the 
names  of  the  parties  to  any  contract 
entered  into  by  the  company,  or  the 
promoters,  directors,  or  trustees  thereof, 
before  the  issue  of  such  prospectus  .  .  . 
whether  subject  to  adoption  by  the  direc- 
tors of  the  company,  or  otherwise ;  and 
any  prospectus  .  .  .  not  specifying  the 
same  shall  be  deemed  fraudulent  on  the 
part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing 
the  same,  as  regu:ds  any  person  taking 
any  shares  in  the  company  on  the  faith 
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of  such  prospectus,  unless  he  shall  have 
had  notice  of  such  contract.'  Therefore 
the  standard  is :  '  Did  he  knowingly  issue 
the  samel' — that  means,  intentionally 
put  out  a  prospectus  not  including  a 
contract  of  the  existence  of  which  he  was 
aware."  The  Master  of  the  Bolls  then 
goes  on  to  say :  ^^  I  will  refer  to  the 
judgment  of  Lord  Justice  BaggaUay  in 
SuUivan  v,  Mitcalfe^  as  stating,  as  it 
seems  to  me  quite  accurately,  and  also 
in  accordance  with  subsequent  decisions, 
what  the  real  meaning  of  that  enactment 
is,  so  far  as  materiality  to  the  plaintiff  is 
concerned.  He  says  this :  '  Why  should 
provision  be  made  for  its  being  specified 
in  every  prospectus  or  notice  issued  for 
this  purpose' — that  is,  the  purpose  of 
inviting  persons  to  subscribe  for  shares — 
'  whilst  no  provision  is  made  for  its  being 
specified  in  any  prospectus  or  notice 
issued  for  any  other  purpose,  unless  it 
was  the  intention  of  the  Legislature  to 
afford  some  protection  to  or  to  confer 
some  benefit  upon  persons  who  might  be 
likely  to  respond  to  the  invitations  so 
given  to  them?  And  if  such  was  the 
intention  of  the  Legislature  it  is  difficult 
to  suggest  any  other  class  of  contracts  as 
being  within  its  contemplation  than  such 
as,  if  made  known  to  a  person  reading 
the  prospectus  or  notice,  would  be  likely 
to  influence  him  in  determining  whether 
he  would  or  would  not  become  a  share- 
holder in  the  projected  company.'  Mr. 
Astbury  has  pointed  out,  and  the  learned 
Judge  "  (Mr.  Justice  Buckley)  '*  also  in  a 
passage  which  I  will  presently  read  from 
his  judgment,  that  it  is  really  demanding 
impossibilities  of  the  Oourt  to  ask  it  to 
find,  as  a  fact,  that  a  person  would  have 
been  infiuenced  in  a  particular  way  if  a 
contract  which  he  had  never  seen,  and  of 
which  he  knew  nothing,  had  been  dis- 
closed at  the  time.  That  is  a  problem  too 
complicated  for  solution  by  any  one. 
What  the  attitude  of  the  intending 
investor  would  have  been  had  the  con- 
tract been  known  to  him  becomes  a  ques- 
tion of  mere  speculation ;  but  it  seems  to 
me  that  he  is  clearly  entitled  to  this — to 
have  every  element  material  for  enabling 
him  to  form  a  judgment,  as  to  whether  he 
will  or  will  not  subscribe  for  shares,  fairly 
put  before  him ;  and  as  regards  the  par- 


ticular case  of  contract,  the  statute  has 
made  a  specific  enactment  treating  the 
prospectus  which  does  not  disclose  mate- 
rial contracts  as  fraudulent,  and  giving 
remedies  in  such  a  case  upon  the  l»sis  of 
the  prospectus  being  fraudulent."  It  does 
not  seem  to  me  that  Lord  Justice  Bag- 
gaUay meant  to  say  that  if  the  omission 
of  a  material  contract  likely  to  induce  a 
person  to  take  shares  is  proved,  it  is  to  be 
presumed  as  a  matter  of  law  that  the 
plaintiff  was  induced  by  the  omission  to 
take  his  shares,  or  that  upon  proof  of 
such  omission  the  plaintiff  is  entitled  to 
relief.  Lord  Blackburn,  in  Smiih  ▼. 
Chadtviok,*  said,  speaking  of  a  material 
misstatement  in  an  action  of  deceit, 
quoting  the  diehun  of  Mr.  Justice 
Croke,^^  cited  by  Mr.  Justice  BuUer  in 
Faaley  v. Freeman  [l789]  "*  "Fraud  without 
damage,  or  damage  without  fraud,  gives 
no  cause  of  action,  but  where  these  two 
concur  an  action  lies."  And  Lord  Black- 
burn goes  on  to  say :  ''  I  think  that  if 
he  [the  plaintiff*]  did  act  upon  these  re- 
presentations, he  shews  damage ;  if  he  did 
not,  he  shews  none.  And  I  think  the 
plaintiff  in  such  a  case  must  not  only 
allege  but  prove  this  damage.  It  is  as 
to  what  is  sufficient  proof  of  this  damage 
that  I  wish  to  make  my  remarks.  I  do 
not  think  it  is  necessary,  in  order  to 
prove  this,  that  the  plaintiff  always 
should  be  called  as  a  witness  to  swear 
that  he  acted  upon  the  inducement.  .  .  • 
I  think  that,  if  it  is  proved  that  the  de- 
fendants with  a  view  to  induce  the  plain- 
tiff to  enter  into  a  contract  made  a  state- 
ment to  the  plaintiff  of  such  a  nature  as 
would  be  likely  to  induce  a  person  to 
enter  into  the  contract,  and  it  is  proved 
that  the  plaintiff  did  enter  into  the  con- 
tract, it  is  a  fair  inference  of  fsLCt  that  he 
was  induced  to  do  so  by  the  statement. 
In  Bedgr(xve  v.  Ewd  [issi]  ^^  the  late 
Master  of  the  Bolls  is  reported  to  have 
said  it  was  an  inference  of  law.  If 
he  really  meant  this  he  retracts  it  in 
his  observations  in  the  present  case.  I 
think  it  not  possible  to  maintain  that  it 
is  an  inference  of  law.     Its  weight  as 

(14)  3  Bulst.  95. 

(16)  3  Term  Rep.  51 ;  2  Sm.  L.C.  (11th  ed.)» 
66. 
(16)  51  L.  J.  Ch.  113 ;  20  Ch.  D.  1. 
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evidence  must  greatly  depend  upon  the 
degree  to  which  the  action  of  the  plaintiff 
was  likely,  and  on  the  absence  of  all  other 
groands  on  which  the  plaintiff  might  act/' 
These   observations  of  Lord    Blackburn 
are  quite  inconsistent  with  any  presump- 
tion as  a  matter  of  law  that  the  plaintiff 
would  have  been  deterred   from  taking 
the  shares  if  the  omitted  contract  had 
been  disclosed,  or  with  any  proposition 
such  as  that  the   proof  that  there  has 
been  such  an  omission  from  a  prospectus 
as  that  section  38  enacts  shall  cause  the 
prospectus  to  be  deemed  fraudulent  will 
entitle  the  plaintiff  to  relief,  and  give  him 
a  cause  of  action  without  the  proof  of 
personal  damage.     I  am  aware  that  it  is 
suggested  that  the  plaintiff  may  prove 
this  damage,  even  though  he  should  admit 
that  the  disclosure  of  the  omitted  con- 
tract would  have  had  no  effect  whatever 
upon  his  election,  by  proving  that  it  was 
the  receipt  of  the  prospectus  which  in- 
duced    him    to    cousider    the    question 
whether  or  not  he  should   take  shared. 
Such  a  suggestion  seems  to  me  altogether 
inconsistent  with  Twycrosa  v.  Grant  ^  and 
Sullivan  v.  Mitoalfe,^  and  difficult  to  re- 
concile with  the  provision  in  the  section 
excluding  from  the  benefit  of  it  any  per- 
son taking  shares  in  the  company  on  the 
faith  of  the  prospectus,  unless  he  shall 
have  had  notice  of  such  contract.     At  all 
events,  I  do  not  think  that  the  Court  of 
Appeal,  or  any  member  of  it,  meant  by 
the  judgment  in  Broome  v.  Speak  ^  to 
impeach  the  authority  of  Sullivan  v.  Mit- 
calfs,^  or  of  the  judgment  of  Lord  Justice 
Thesiger.     I  think  that  the  Master  of  the 
Rolls,  when  he  dissented  from  the  propo- 
sition that  the  plaintiff  could  not  succeed 
unle&s  it  could  be  shewn  clearly  that  he 
would   have  been  deterred  from  buying 
the  shares  in  the  company,   meant  no 
more  than  that  the  plaintiff  would  make 
a  prima  facie  case  by  proof  of  the  omission 
of  a  material  contract,  and  that  he  took 
his  shares  after  the  receipt  of  the  pro- 
spectus.    To  this  I  entirely  assent,  but, 
in    my  judgment,   no  prima  facie  case 
requiring  an  answer  from  the  defendants 
would  be  made  if  the  plaintiff  went  on  to 
give  evidence  himself  from  which    the 
just  inference  would  be  that  he  would 
still  have  taken  the  shares  if  the  sup- 


pressed contract  had  been  disclosed,  or 
that  he  was  induced  to  take  the  shares 
by  matters  altog'ether  outside  the  receipt 
and  the  reading  of  the  prospectus. 

I   think,    therefore,   that    this  appeal 
ought  to  be  allowed. 

RoHEB,  L.J. — It  does  not  of  necessity 
follow  that  if  a  person  applies  and  pays 
for  shares  on  the  faith  and  footing  of  a 
prospectus  which  is  fraudulent  as  against 
him  under  section  38  of  the  Companies 
Act,  1867,  by  reason  of  the  omission  of  a 
material  contract,  and  he  thereby  suffers 
damage,  he  can  recover  the  damage  against 
the  directors  who  knowingly  issued  the 
fraudulent     prospectus.       Suppose,     for 
example,  he,  as  plaintiff  in  an  action  for 
the  damage,  admitted  in  the  witness-box 
that,    though    he    read    the    prospectus 
through,  he  attached  no  importance  to 
the  statement  in  it  as  to  the  contract 
entered  into,  and    that   if  the   omitted 
contract  had  been  stated  as  provided  by 
the  Act  that  fact  would  have  made  no 
difference  to  him,  and  he  would  still  have 
applied  for  the  shares.     In  that  case  it  is 
clear  that  the  plaintiff  could  not  recover. 
And  of   course  the   plaintiff  could   not 
recover,  even  though  he  did  not  make  an 
admission  of  the  fkcts  above  mentioned, 
if  the  result  of  the  evidence  before  the 
Court  as  a  whole  was  to  establish  those 
facts.    What,  then,  must  a  plaintiff  prove 
in  such  an  action  to  entitle  him  to  succeed  ? 
I  think  the  answer  to  that  question  is  to 
be  found  by  considering  what  a  plaintiff 
has  to  prove,  in  order  to  succeed,  in  an 
action  of  an  analogous  kind,  based,  not 
on  section  38,  but  on  fraudulent  misrepre- 
sentations of  a  material  character  contained 
in  a  prospectus.    In  that  case  the  plaintiff 
must  prove  that  he  relied  on  the  fraudu- 
lent misrepresentations  in  applying  for 
the  shares,  so  that  the  Court  can  reason- 
ably conclude  that  but  for  the  misrepre- 
sentations he  might  not  have  apphed  for 
the  shares.     I  do  not  think  the  plaintiff 
would  be  bound  to  prove  more  than  that. 
He  would  not,  in  my  opinion,  be  bound 
to  embark  further  upon  a  consideration 
of  the  hypothetical  question  as  to  what 
would  have  happened  if  the  fraudulent 
misrepresentations  had  not  been  made  so 
as  to  have  the  onus  cast  upon  him  of 
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proving  (if,  indeed,  he  could  possibly  do 
so  satisfactorily)  that,  as  a  matter  of  fact, 
he  certainly  would  not  have  applied  for 
the  shares  if  the  misrepresentations  had 
not  been  made.  So,  in  an  action  based 
on  section  38,  it  appears  to  me  that  by 
analogy  the  Court  must  be  able  from  the 
evidence  before  it  reasonably  to  conclude 
that  if  the  omitted  material  contract  had 
been  stated  in  the  prospectus  the  plaintiff 
might  not  have  applied  for  the  shares. 
I  think  this  was  the  view  taken  by 
Mr.  Justice  Farwell  in  his  decision  in 
Cackett  v.  Keswick  ^  and  Baty  v.  Keswick,^ 
with  which  I  agree.  At  the  same  time  I 
think  that  the  plaintiff  in  such  a  case 
would  not  be  obliged  to  further  establish 
as  a  fact  that  if  the  contract  had  been 
stated  it  would  certainly  have  prevented 
him  from  applying  for  the  shares.  I 
think  this  was  what  was  pointed  out  and 
meant  by  Sir  R.  Henn  Collins,  M.K.,  in 
what  he  said  in  Broome  v.  SpeaJc,^ 

Now  that  being,  in  my  judgment,  the 
law  applicable  to  the  case,  I  have  to  con- 
sider whether,  from  the  evidence  before 
the  Court  as  a  whole,  it  can  reasonably 
conclude  that,  if  the  omitted  material 
contract  in  the  present  case  had  been 
stated  in  the  prospectus,  the  plaintiff 
might  not  have  applied  for  his  shares.  As 
to  this,  I  will  only  say  that  in  my  opinion 
the  Court  cannot  reasonably  come  to  such 
a  conclusion.  On  the  contrary,  it  appears 
to  me  that,  so  far  as  this  particular  plain- 
tiff's application  for  shares  was  concerned, 
the  omission  of  the  contract  from  the 
prospectus  was  a  matter  of  no  substantial 
moment  or  weight. 

That  being  so,  I  think  the  appeal 
should  be  allowed. 

Stirling,  L:J.  — The  question  in  this 
action  is  whether  the  defendants,  directors 
of  the  Standard  Exploration  Co.,  are, 
under  section  38  of  the  Companies  Act, 
1867,  liable  to  pay  to  the  plaintiff  damages 
by  reason  of  the  prospectus  of  the  company 
failing  to  specify  the  dates  and  names  of 
the  parties  to  a  contract  dated  October  27, 
1898,  and  made  between  the  London  and 
Globe  Finance  Corporation  (the  promoters 
of  the  company)  of  the  one  part  and  the 
company  of  the  other  part,  being  a  con- 
tract   for  the  sale  by  the  London  and 


Globe  Finance  Corporation  to  the  company 
of  five  thousand  deferred  shares  in  a  com. 
pany  called  the  Austin  Friars  Finance 
Syndicate.  The  contract  in  question  was 
one  which,  regard  being  had  to  the  de- 
cision in  Broome  v.  Speak^  affirmed  by  the 
House  of  Lords  in  Shepheard  v.  Broome^ 
ought  to  have  been  specified  in  the  pro- 
spectus in  manner  provided  by  section  38, 
and  consequently  the  section  requires 
that  the  prospectus  be  deemed  fraudulent 
on  the  part  of  the  directors  of  the  com- 
pany who  knowingly  issued  the  same. 

But  in  order  that  the  plaintiff  may 
succeed  in  this  action  he  must  prove  not 
merely  fraud,  but  damage  occasioned  by 
the  fraud.  In  Smith  v.  Chadwick  '  Lord 
Blackburn  says :  **  In  an  ordinary  action 
of  deceit  the  plaintiff  alleges  that  false 
and  fraudulent  representations  were  made 
by  the  defendant  to  the  plaintiff  in  order 
to  induce  him,  the  plaintift*,  to  act  upon 
them.  I  think  that  if  he  did  act  upon 
these  representations,  he  shews  damage ; 
if  he  did  not,  he  shews  none.  And  I 
think  the  plaintiff  in  such  a  case  must 
not  only  allege  but  prove  this  damage.'' 
On  the  question  of  what  is  sufficient 
proof  he  points  out  that  it  is  not  neces- 
sary that  the  plaintiff  should  always  be 
called  as  a  witness  to  swear  that  he  acted 
on  the  inducement ;  that  if  the  defen- 
dants, with  a  view  to  induce  the  plaintiff 
to  enter  into  a  contract  made  a  statement 
of  such  a  nature  as  would  be  likely  to 
induce  a  person  to  enter  into  a  contract, 
and  it  is  proved  that  the  plaintiff  did 
enter  into  the  contract,  it  is  a  fair  inference 
of  fact  that  he  was  induced  to  do  so  by  the 
statement,  but  that  its  weight  as  evidence 
must  greatly  depend  on  the  degree  in 
which  the  action  of  the  plaintiff  was 
likely,  and  on  ,the  absence  of  all  other 
grounds  on  which  the  plaintiff  might  act; 
and  that  whenever  the  inference  is  a 
matter  of  fact,  the  tribunal  which  has  to 
decide  the  fact  should  remember  that  in 
the  present  state  of  the  law  the  plaintiff 
can  be  called  as  a  witness  on  his  own 
behalf,  and,  if  he  is  not  so  called,  or 
being  called  does  not  swear  that  he  was 
induced,  it  adds  much  weight  to  the  doubt 
whether  the  inference  was  a  true  one,  but 
he  does  not  say  that  it  is  conclusive. 

In   Cackett  v.  Keswick^  Mr.  Justice 
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Farwell  applied  the  law  thus  laid  down  to 
a  case  of  the  omission  from  a  prospectus  of 
the  particularsof  a  contract  under  section  38 
of  the  Companies  Act,  1867.  He  says:  ^' If 
a  Doaterial  fact  is  omitted  from  a  statement 
pat  forward  to  induce  a  person  to  enter 
into  a  contract,  and  he  does  enter  into 
the  contract  on  the  faith  of  that  state- 
ment, it  is  a  fair  inference  that  he  would 
not  have  contracted  if  he  had  known  of 
the  fact,  and  that  in  this  sense  the 
omission  induced  the  contract.  .  ,  .  It 
would  no  doubt  be  matter  of  comment  if 
a  plaintiff  was  not  called  nowadays  to 
swear  that  the  fact  omitted  would  have 
deterred  him  from  contracting;  but 
neither  his  testimony  nor  his  absence  is 
conclusive.''  The  decision  in  CaokeU  v. 
Xesunck  ^  was  in  favour  of  the  plaintiff, 
and  was  affirmed  by  the  Court  of  Appeal, 
but  in  JSoly  v.  Euunck,^  which  was 
heard  immediately  after  and  decided  at 
the  same  time  with  Cackett  v.  Keatoick,^ 
the  same  learned  Judffe,  acting  on  the 
principles  laid  down  in  OackeU  v.  Keatoick^^ 
and  finding  as  a  fact  that  the  plaintiff 
acted  on  the  fisiith  of  the  directord'  names 
and  never  read  the  clause  in  the  pro- 
spectus and  attached  no  importance  to  it, 
dismissed  the  action.  In  my  judgment 
the  principles  laid  down  by  Mr.  Justice 
Farwell  in  Cackett  v.  Keswick  ^  were  cor? 
rect,  and  were  correctly  applied  by  him  in 
B<Uy  V.  Keswick.^  The  subject  was  sub- 
sequently discussed  in  Broome  v.  Speak  ^ 
before  Mr.  Justice  Buckley  and  in  the  Court 
of  Appeal,  and  affirmed  under  the  name 
of  Shepheard  v.  Broome  ^  in  the  House  of 
Lords;  but  nothing  is  there  laid  down 
which  appears  to  be  inconsistent  with 
what  was  decided  in  Cackett  v.  Keswick  ^ 
and  Baty  v.  Keewiek.^ 

Now  the  plaintiff  in  cross-examination 
said  that  in  1899  Mr.  Whitaker  Wright 
was  a  gentleman  who  had  a  great  repu- 
tation, whose  lead  a  good  many  people 
(including  the  plaintiff  himself)  were  pre- 
pared to  follow ;  that  the  companies 
floated  by  the  London  and  Globe  stood  in 
a  good  position  and  were  all  well  thought 
of;  that  he  held  shares  in  the  British 
American  Corporation,  a  sister  company 
to  the  London  and  Globe,  and  in  seven 
other  companies  floated  either  by  the 
London  and  Globe  or  the  British  Ameri- 
can Corporation,  and  that  he  was  very 
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ready  to  go  in  for  ''  anything  that  seemed 
reasonable "  which  was  floated  by  either 
of  tliese  companies.  He  said  that  he  read 
the  prospectus  of  the  Standard  Explora- 
tion Co.,  and  was  attracted  by  its  being 
issued  by  the  London  and  Globe  and  by 
the  statement  that  the  London  and  Globe 
was  making  no  profit,  and  by  Mr.  Whitaker 
Wright  being  the  chairman;  that  he 
noticed  that  among  the  properties  to  be 
acquired  was  the  Austin  Friars  Syndicate, 
and  that  the  purchase-money  for  getting 
those  assets  was  included  in  the  775,000 
fully  paid  shares  mentioned  in  the  pro- 
spectus, and  that  it  would  not  matter 
whether  the  shares  came  to  the  share- 
holders of  the  selling  company  directly  or 
through  an  intermediary,  provided  no 
intermediate  profit  was  taken  and  the 
price  was  fair.  He  also  admitted  that 
when  the  statement  of  claim  was  prepared 
he  believed  that  there  were  actual  mis- 
representations, and  not  merely  an  omis- 
sion in  the  prospectus,  and  relied  on 
them,  but  they  were  afterwards  given  up.  . 
He  was  cross-examined  at  considerable 
length  as  to  the  contract,  the  omission  of 
which  from  the  prospectus  was  complained 
of.  I  do  not  attempt  to  summarise  the 
cross-examination,  but  read  the  concluding 
part :  "  Q.  You  did  not  think  it  worth 
while  to  inspect  the  contracts  among 
which  you  would  have  found  the  Austin 
Friars  contract  1 — A .  No  that  would  have 
been  very  unusual.  Q.  It  would  have 
been  very  unusual,  I  quite  agree,  so  that 
I  do  not  think  I  am  doing  you  an  injustice 
in  saying  that  so  long  as  the  aggregate 
was  correct  of  775,000  shares  paid  for 
the  properties  you  did  not  mind  how  it 
was  divided  between  those  companies  1 — 
A,  Not  if  it  was  true.  Q.  And  if  not  more 
than  775,000  shares  were  paid  you  have 
no  grievance? — A.  Not  on  that  point — 
the  price  that  was  paid.  Q,  If  the 
100,000  shares  which  were  allotted  to 
Austin  Friars  —  I  will  use  that  word, 
although  it  is  begging  the  question — if 
the  100,000  shares  allocated  to  Austin 
Friars  reached  the  hands  of  the  share- 
holders in  the  Austin  Friars  companies 
in  exchange  for  their  assets,  I  think  you 
have  told  me  that  you  would  have  no 
grievance? — A.  But  is  that  so?  Q.  1 
am  putting  it  as  a  question.  If  it  had 
reached  their  hands  you  would  ham^no 
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grievance. — A,  If  the  100,000  shares  .  .  . 
Q,  Which  were  allocated  to  Austin 
Friars  reached  the  hands  of  the  share- 
holders of  the  Austin  Friars  Qo.  you  have 
no  grievance? — A.  I  think  not.  Q.  Yon 
think  not  % — A,  No.  Q,  And  the  steps 
by  which  it  reached  their  hands  do  not 
really  matter  so  long  as  there  is  no  in- 
termediate profit? — A.  I  do  not  admit 
that  quite.  Q.  I  will  take  it  from  you 
in  your  own  words.  '  Always  providing 
that  there  was  no  intermediate  profit/ 
would  it  matter  to  you  what  steps  were 
gone  through  to  make  the  100,000  shares 
reach  the  hands  of  the  shareholders? 
— A.  May  I  have  that  again  ?  Q,  Yes ; 
I  want  you  to  understand  it.  How  does 
it  matter  to  you  that  there  were  certain 
intermediate  stages  to  be  gone  through, 
always  provided  that  there  was  no  inter- 
mediate profit  taken? — A,  Oh,  I*  think 
it  might  affect  it.  Q.  It  might ;  but  let 
us  hear  how  it  did,  or  could,  or  would  ? — 
A,  It  might  cover  something  up  that  it 
was  undesirable  to  disclose.  Q.  Do  you 
suggest  that  in  fiict  it  covered  up  any- 
thing which  it  was  undesirable  to  dis- 
close ? — A.  No,  I  do  not."  In  re-exami- 
nation he  was  asked :  '*  Q,  Do  you 
think  it  would  be  likely  to  affect 
your  mind  if  you  saw  in  the  pro- 
spectus that  there  was  a  contract 
with  the  London  and  Globe  Co.? — A.  I 
think  it  might  have;  I  cannot  say." 
Now  this  last  answer  is  certainly  wanting 
in  decision ;  but  it  is  not  conclusive,  and 
was  rightly  held  by  Mr.  Justice  Joyce  not 
to  be  so.  The  Court  has  to  look  at  the 
whole  of  the  evidence  and  say  whether 
the  fair  inference  to  be  drawn  is  that  the 
plaintiff  would  not  have  contracted  if  he 
had  known  of  the  contract  with  the 
London  and  Globe  Co.,  and  that  in 
this  sense  the  omission  induced  the  con- 
tract. I  have  endeavoured  to  perform  this 
duty  to  the  best  of  my  ability,  and  my 
conclusion  is  that  this  inference  ought 
not  to  be  drawn,  and  in  my  opinion  the 
appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors— Barn  k  Berridge ;  Gilbert  Robins,  for 
appellants ;  Carter  &  Bell,  for  respondent. 

[Reported  hy  A.  J,  Spencer,  Eeq,, 
BarHete^-at'Law, 
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Trustee— Breach  of  Trtut^CanaaU  of 
Tenant  for  Life — Payment  into  Court  at 
Suit  of  Remaindermen — Surphu  after 
Replacing  Capital — Bankruptcy  of  Tenant 
for  Ltfe — Right  to  Surplus  Moneys — 
Truetee  Act,  1893  (56  A  57  Vict.  c.  53), 
8.  45. 

Ae  a  general  rule  a  cestui  que  tract  who 
consents  to  a  breach  of  trust  hy  a  trustee 
cannot  complain,  as  between  himsdf  and 
the  trustee,  of  loss  oeeasioned  by  that  breach 
of  trust.  This  rule  is  quite  independent 
of  and  w  not  affected  by,  section  45  of 
the  Trustee  Act,  1893,  which  empowers  the 
Court  to  impound,  by  way  of  indemnity 
to  the  trustee,  any  interest  in  the  trust 
estate  of  a  cestui  que  trust  at  whose  in- 
stigation or  request,  or  with  whose  consent 
in  writing,  the  trustee  has  committed  a 
breach  of  trust;  and  the  rule  does  not 
require  the  consent  to  the  breath  of  trust  to 
be  in  writing. 

A  trustee,  wOh  the  consent  of  the  tenant 
for  life,  sold  the  trust  funds,  and  gave  the 
proceeds  in  his  presence  to  his  wife.  The 
tntst  funds  were  lost  through  this  breach 
of  trust,  and  in  an  action  by  infant 
remaindermen  an  order  was  made  in  the 
nature  of  a  compromise,  by  which  the 
trustee  was  to  pay  into  Court  out  of  a 
pension  and  the  proceede  of  certain  life 
policies  the  whole  of  the  sum  paid  away  to 
the  wife  of  the  tenant  for  Ufe,  with  interest. 
The  order  directed  that  these  moneys  should 
be  applied  in  the  first  inetanoe  in  satisfac- 
tion of  the  capital  of  the  trust  funds,  and 
then  of  interest  thereon  on  appUceUion  for 
the  purpose.  The  tenant  for  life  at  the 
date  of  this  order  was  bankrupt,  and  his 
trustee  in  bankruptcy  declined  to  consent 
to  the  order,  which  was  made  without 
prejudice  to  his  rights.  The  trustee  of  the 
settlement  was  now  dead,  and  the  moneys 
in  Court  exceeded  the  capital  of  the  trust 
funds.  The  surplus  of  such  moneys  j  after 
replacing  the  capital,  was  claimed  by  the 
personal  representative  of  the  dececued 
trustee  on  the  one  hand,  and  by  the  trustee 
in  bankruptcy  of  the  tenant  foHAfe  on  the 
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ciher  hand : — ^Held  (varying  ihs  order  of 
Btrne,  J.),  thai  the  trustee  in  hankruptey 
stood  in  no  better  position  tha/n  the  tenant 
for  life ;  that  the  tenant  for  life  cotdd  not 
have  ooMed  on  the  deceased  trustee  to  make 
good  his  life  interest,  and  that  his  trustee 
tn  bankruptcy  had  therefore  no  right  to 
any  of  Ae  surphis  moneys  as  against 
the  personal  representative  of  the  deceased 
trustee. 

There  were  three  appeals  against  an 
order  of  Bjme,  J. 

On  the  marriage  of  William  Fletcher 
and  Ellen  Blanche,  his  wife,  in  November, 
1881,  a  settlement  was  made  of  certain 
trast  funds  which  were  vested  in  trustees, 
of  whom  William  OoUis  was  one,  upon 
trusts  for  William  Fletcher  for  life,  with 
remainder  upon  trust  for  the  wife  for 
her  life,  with  remainder  in  trust  for  the 
children  of  the  marriage. 

In  1885  the  whole  of  the  trust  funds 
were  sold  by  the  trustees  with  the  written 
consent  of  the  husband,  and  the  entire 
proceeds  of  sale  were,  with  the  consent 
and  in  the  presence  of  William  Fletcher, 
paid  over  to  his  wife,  who  misapplied  the 
whole  of  them.  Byrne,  J.,  was  of  opinion 
that  it  had  not  been  shewn  that  William 
Fletcher  gave  his  consent  to  the  misappli- 
cation of  more  than  the  sum  of  1,000^., 
but  the  Court  of  Appeal  held  on  the 
evidence  that  his  consent  was  given  as  to 
the  entire  fund. 

In  1891  William  Fletcher  was  adjudi- 
cated bankrupt,  and  immediately  after- 
wards, in  August,  1891,  an  action  was 
commenced  by  the  in&nt  children  of  the 
marriage,  by  their  next  friend,  to  make 
the  trustees  liable  for  the  breach  of  trust 
which  they  had  committed,  to  which  the 
trustees  of  the  settlement,  the  trustee  in 
bankruptcy  of  William  Fletcher  and  Ellen 
Blanche  Fletcher,  were  defendants.  On 
February  22, 1893,  an  order  in  the  nature 
of  a  compromise  was  made  in  the  action, 
which  recited  that  the  plaintiff  and 
defendants  other  than  the  trustee  in 
bankruptcy  of  William  Fletcher  consented 
to  the  order,  and  contained  a  declaration 
that  William  CoUis  was  liable  to  make 
good  to  the  trust  estate  the  capital  sum 
of  3,100/.  with  interest  from  the  date  of 
the  issue  of  the  writ,  and  William  CoUis 


thereby  undertook,  out  of  a  pension  to 
which  he  was  entitled  and  by  means  of 
certain  policies  of  insurance  on  his  life, 
which  he  mortgaged  for  the  purpose,  to 
pay  into  Court  the  said  sum  of  3,100/. 
and  interest ;  and  it  was  ordered  that  *'  all 
monies  paid  into  Court  pursuant  to  the 
undertaking  aforesaid  be  applied  first  in 
satisfaction  of  the  said  principal  sum  of 
3,100/.  and  then  of  the  interest  therefor 
upon  an  application  for  that  purpose,'' 
and  it  was  expressly  declared  that  the 
order  was  made  without  prejudice  to  any 
claim  which  the  trustee  in  bankruptcy 
might  have  against  the  trustees  of  the 
settlement,  or  either  of  them,  or  against 
Ellen  Blanche  Fletcher,  and  generally 
without  prejudice  to  any  right  whatever 
of  the  trustee  in  bankruptcy  under  the 
settlement.  It  also  provided  that  in  case 
any  such  daim  was  sought  to  be  enforced 
by  the  trustee  in  bankruptcy  the  order 
was  also  to  be  without  prejudice  to  any 
claim  which  the  trustees  of  the  settlement 
might,  or,  but  for  that  order  would,  have 
had  against  William  Fletcher  to  have  his 
interest  in  the  trust  estate  impounded  by 
way  of  indemnity.  William  Coliis  was  now 
dead,  and  Margaret  Agnes  Coliis  was  his 
legal  personal  representative.  By  means  of 
the  payments  made  during  his  life  and  out 
of  the  proceeds  of  the  policies  after  his  death 
there  was  a  surplus  of  moneys  in  Court 
after  replacing  the  sum  of  3,100/.  repre- 
senting the  capital  of  the  tru3t  funds; 
and  on  July  31,  1902,  a  summons  was 
taken  out  by  the  present  trustees  of  the 
settlement  asking — ^first,  for  payment  to 
them  of  the  funds  in  Court;  secondly, 
that  it  might  be  declared  what  part  thereof 
ought  to  be  treated  as  capital  and  what 
part  as  income ;  and  thirdly,  that  it  might 
be  determined  whether  the  portion  repre- 
senting income,  or  any  part  thereof,  or 
any  and  what  further  income  was  pay- 
able to  Siargaret  Agnes  CoUis  as  personal 
representative  of  William  Coliis  deceased. 
The  summons  was  served  on  Margaret 
Agnes  Coliis  and  on  the  trustee  in  bank- 
ruptcy of  William  Fletcher. 

On  the  hearing  of  this  summons, 
Byrne,  J.,  said  that,  having  re^^d  to 
the  terms  of  the  order  and  surrounding 
circumstances,  Margaret  Agnes  Coliis,  as 
the  personal  representative  of  William 
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Collis,  was  not  precluded  from  dow 
raising  the  question;  that  the  onus  of 
proof  lay  upon  her,  and  that  in  his  opinion 
she  had  made  out  that  to  the  extent  of 
1,000/.  William  Fletcher  was  privy  to  the 
breach  of  trust,  but  not  to  any  greater 
extent ;  and  that  his  life  interest  ought  to 
be  impounded  to  make  good  that  amount 
and  no  more ;  and  directed  the  costs  of 
all  parties  to  be  paid  out  of  capital. 

The  order  made  on  the  summons  was 
subsequently  settled  on  an  application  to 
Warrmgton,  J.,  on  May  4,  1904,  and 
recited  that  all  parties  agreed  to  treat  the 
summons  as  raising  the  claim  of  Margaret 
Agnes  Collis  to  have  the  income  accrued 
or  to  accrue  during  the  life  of  William 
Fletcher  of  the  funds  subject  to  the 
settlement  impounded  by  way  of  indem*- 
•  nity  to  make  good  to  the  estate  of  William 
Collis  the  moneys  paid  into  Court  pur- 
suant to  the  order  of  February  22,  1893, 
and  the  interest  thereon ;  and  contained  a 
declaration  that  Margaret  f  Agnes  Collis, 
as  such  legal  personal  representative,  was 
entitled  to  have  the  life  interest;  of 
William  Fletcher  in  the  sum  of  3,1001. 
(being  the  settlement  trust  funds)  im- 
pounded by  way  of  indemnity  in  respect 
of  the  sum  of  1,000Z.,  part  of  the  said  sum 
of  3,100/.,  and  ordered  the  costs  of  all 
parties  to  be  paid  out  of  the  trust  funds. 

Margaret  Agnes  Collis  appealed  from 
this  oi^er,  and  asked  by  her  notice  of 
appeal  that  the  declaration  might  be 
varied  by  declaring  that  she  was  entitled 
to  have  the  life  interest  of  William 
Fletcher  in  the  said  sum  of  3,100/.  im- 
pounded by  way  of  indemnity  in  respect 
of  the  whole  of  the  said  sum  of  3,100/. 

The  trustee  in  bankruptcy  of  William 
Fletcher  gave  notice  of  cross-appeal  ask- 
ing that  the  order  might  be  reversed  so 
far  as  it  impounded  the  life  interest  by 
way  of  indemnity  in  respect  of  1,000/., 
part  of  the  sum  of  3,100/. 

The  present  trustees  of  the  settlement, 
also  by  special  leave,  gave  notice  of  cross- 
appeal  asking  that  the  order  might  be 
reversed  so  far  as  it  ordered  the  costs  of 
all  parties  to  be  paid  out  of  capital. 

The  Court  having  decided  as  a  pre- 
liminary point  that  the  question  as 
between  Margaret  Agnes  Collis  and  the 
trustee  in  bankruptcy  was  not  concluded 


in  favour  of  the  latter  by  the  language  of 
the  order  of  February  22,  1893,  the 
question  was  then  argued  on  the  merits. 

LeveU,  K,C,,  and  A.  XB,  Terrell,  for 
Margaret  Agnes  Collis. — On  the  evidence 
there  is  a  sufficient  case  of  instigation  or 
request  on  the  parfc  of  William  Fletcher 
as  to  the  whole  fund  to  bring  the  case 
within  section  45  of  the  Trustee  Act, 
1893  ^ ;  but  apart  from  that,  there  is  a 
clear  case  of  consent  on  his  part,  and  it  is 
a  well-settled  rule  that  a  party  consenting 
to  or  concurring  in  a  breach  of  trust 
cannot  afterwards  complain  of  it  as  against 
the  trustee — Traffard  v.  Boehm  [i746],* 
BoUan  v.  Curre  [1894].^  Lincoln  v.  fVright 
[l84l],*  Sawyer  v.  Sawyer  fisss],*  Somer- 
M<,  In  re;  Somerset  v.  Poulel  [l893],^  and 
Walker  v.  Symonds  [l8l8]7 

Section  45  of  the  Trustee  Act,  1893,^ 
which  requires  the  consent  to  be  in 
writing,  considerably  extends  the  relief  by 
enabling  the  Court  to  impound  any 
interest  of  the  cestui  que  trusty  but  it 
leaves  the  old  rule  untouched  where  the 
consent  is  not  in  writing. 

Byrne,  J.,  was  wrong  on  the  facts  in 
drawing  a  distinction  between  the  1,000/. 
and  the  residue  of  the  money. 

Alexander, K,C.,  and  A,H,  Jessel,  for  the 
trustee  in  bankruptcy  of  William  Fletcher. 
— ^There  is  no  evidence  that  William 
Fletcher  derived  any  personal  advantage 
from  the  breach  of  trust.  The  case  is  not 
within  section  45  of  the  Trustee  Act, 
1893,^  and  independently  of  the  statute 
there  is  no  authority  against  us  except 
cases  in  which  the  consenting  cettui  que 
trust  derived  a  benefit  or  personal  ad- 

(1)  TroBtee  Act,  1893, 8. 45,  sab-s.  I :  **  Where 
a  trustee  commits  a  breach  of  trast  at  the 
iostigation  or  request  or  with  the  consent  in 
writing  of  a  beneficiary,  the  High  Coart  may, 
if  it  thinks  fit,  and  notwithstanding  that  the 
beneficiary  may  be  a  married  woman  entitled 
for  her  separate  use  and  restrained  from  antici- 
pation, make  such  order  as  to  the  Court  seems 
just,  for  impounding  all  or  any  part  of  the 
interest  of  tiie  beneficiary  in  the  trust  estate 
by  way  of  indemnity  to  the  trustee  or  person 
claiming  through  him.** 

(2)  3  Atk.  440,  444. 

(3)  64  L.  J.  Ch.  164 ;  [1895]  1  Ch.  644. 

(4)  4  Beav.  427,  431,  433. 

(5)  54  L.  J.  Ch.  444;  28  Ch.  D.  695. 
C6)  63  L.  J.  Ch.  41 ;  [1894]  1  Ch.  231. 
(7)  3  Swanst.  1,  64. 
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Tantage  from  the  breach  of  trust-^ 
SorMraet,  In  re  ;  Somerset  v.  PaiUet,^  was 
a  case  of  instigation.  ChiUingwcrth  v. 
ChaniberM  [l896]*  shews  that  the  cestui 
que  trust  most  have  profited  by,  as  well  as 
consented  to,  the  breach  of  trust. 

We  are  not  now  claiming  to  make  the 
trustee  personally  responsible,  but  claim 
against  the  fund  which  has  been  made 
good. 

E.  F.  ffewiUf  for  the  trustees  of  the 
settlement  on  their  appeal. — The  only 
costs  which  ought  to  be  paid  out  of 
capital  are  such  as  were  necessary  for 
obtaining  payment  out  of  the  fund,  and 
apportioning  it  between  capital  and  in- 
come. 

[Gilbert  v.  Hvddlestone  [1885]^  was 
cited.] 

Levettj  jr.C,  and  Alexander,  K,C,y  for 
the  respective  respondents  to  the  trustees' 
appeal. 

Vauohan  Williams,  L.J.,  stated  the 
facts,  and  continued :  The  real  substantial 
result  of  this  case  is  this — it  does  not 
matter  what  form  it  is  put  in — that  the 
trustee  in  bankruptcy  representing  Mr. 
Fletcher,  the  cestui  que  trust  who  con- 
curred in  the  breach  of  trust,  has  really 
come  into  Oourt  to  say,  "  I  am  entitled 
to  complain  of  this  breach  of  trust,  and  I 
am  entitled  to  have  paid  over  to  me  the 
income  which  is  now  embodied  in  the 
surplus  beyond  what  is  necessary  for  the 
replacement  of  the  trust  fund.''  Now  the 
question  is  whether,  having  regard  to  the 
facts  which  I  have  mentioned  as  con- 
stituting this  concurrence  by  the  cestui 
que  trust  in  the  breach  of  trust,  he  can 
come  here  and  be  heard  to  complain  of 
that  breach  of  trust  by  the  trustee.  Can 
he  be  heard  as  against  that  trustee — I  am 
not  speaking  of  his  rights  as  against  other 
parties,  but  as  against  the  trustee — to  say 
that  the  act  of  the  trustee,  in  which  he 
concurred,  was  wrong  ?  He  concurred  in 
it,  and  in  my  judgment  he  ought  not  to 
be  allowed  to  say  anything  of  the  sort. 

Now  the  way  in  which  counsel  for  the 
trustee  in  bankruptcy  in  his  very  clear 
argument  put  the  case  was  this  :  He 
quite  accepted  for  the    purpose  of   his 

(8)  66  L.  J.  Ch.  343 ;  [1896]  1  Ch.  686. 

(9)  64  L.  J.  Ch.  761 ;  28  Ch.  D.  649. 
Vol.  74.— Chaxc. 


argument  that  there  was  a  concurrence 
by  the  cestui  que  trust  of  the  character 
which  I  have  described,  but  he  said, ''  If 
you  go  through  all  the  cases,  beginning 
with  Trafford  v.  Boehm,^  before  Lord 
Hardwicke,  you  will  not  find  any  case  in 
which  a  cestui  que  tra$t  has  been  held 
liable  to  have  his  interest  either  im- 
pounded, or  retained,  or  withheld  from 
him,  unless  the  cestui  que  trust  has  de- 
rived a  benefit  from  the  breach  of  trust, 
and  then  only  to  the  extent  of  the  benefit 
which  he  derived  "  ;  and  counsel  said 
further  that  it  was  admitted  that  this  was 
not  a  case  in  which  the  cestui  que  trust 
received  a  benefit  in  the  sense  in  which 
the  word  had  been  used  with  reference 
to  these  cases  of  breach  of  trust,  and  the 
impounding  of  the  cestui  que  trusts  in- 
terest to  indemnify  the  trustee.  With 
regard  to  that,  I  do  not  agree  with 
counsel's  view  of  the  cases.  I  will  call 
attention  in  a  moment  to  the  cases  in 
which  it  seems  to  me  that,  although  the 
cestui  que  trtut  received  no  benefit  per- 
sonally, yet  he  was  held  to  be  debarred 
from  complaining  of  the  breach  of  trust. 
I  propose  before  I  call  attention  to  those 
cases  to  go  a  step  further,  and  say  that, 
quite  independently  of  any  authority,  and 
'if  there  had  been  no  authority  to  that 
effect,  I  should  have  been  prepared  to 
say  that  on  general  principle  it  is  impos- 
sible to  hold  that  a  cestui  que  trust  who 
has  so  concurred  should  be  allowed  to 
take  proceedings  against  the  trustee  based 
upon  a  complaint  of  the  improper  or 
wrongful  dealing  with  the  trust  property, 
in  which  dealing  he  has  himself  con- 
curred. 

One  of  the  cases  in  whitsh  this  principle 
has  been  recognised  is  ChiUingworth  v. 
ChamberSf^  and  I  propose  to  read  a 
passage  from  the  judgment  of  Lord  Jus- 
tice landley,  who  says  this :  ''  Suppose  a 
cestui  que  trust  in  remainder  to  induce 
his  trustees  to  commit  a  breach  of  trust 
for  the  benefit  of  the  tenant  for  life — 
perhaps  his  own  fiither  or  mother — can 
such  a  remainderman  compel  the  trustees 
to  make  good  the  loss  or  resist  their 
claim  to  have  it  made  good  out  of  his 
interest  when  it  fidls  in,  if  some  other 
cestui  que  trust  compels  them  to  make  the 
loss  good  9    I  apprehend  not ;  and  yetAxL  r 
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the  case  supposed,  the  cestui  que  iruet  in 
remainder  might  not  himself  have  derived 
any  benefit  at  ail  from  the  breach  of  trust." 
I  do  not  say  that  that  passage  is  exactly 
upon  all-fours  with  the  present  case, 
because  the  word  Lord  Justice  Lindley 
uses  is  ''  induce,^  which  is  consistent  with 
instigation  as  distinguished  from  mere 
concurrence ;  but  what  he  does  plainly 
negative  is  that  a  receipt  of  a  benefit  is 
essential  if  the  cestui  que  trust  is  to  be 
debarred  from  recovering  against  the 
trustee  that  which  he  is  entitled  to  under 
the  settlement.  I  am  not  going  to  call 
attention  at  any  length  to  the  case  of 
Somerset^  In  re  ;  Somerset  v.  PouUt^^  but 
I  think  that,  if  the  words  at  the  conclu- 
sion of  the  judgments  of  Lord  Justice 
Lindley  and  Loid  Justice  Davey  in  that 
case  are  read,  the  same  negation  of  the 
notion  that  a  benefit  is  essential  will  be 
found  involved  in  those  judgments.  Under 
these  circumstances,  in  my  judgment  the 
trustee  in  bankruptcy  in  the  present  case, 
being  in  the  same  position  for  this  pur- 
pose that  Mr.  Fletcher,  the  concurring 
cestui  que  trusty  would  have  been  in,  is 
not  entitled  to  complain  against  those 
who  represent  the  deceased  trustee  of  the 
loss  which  was  brought  about  by  what 
the  trustee  did  with  his  concurrence,  nor 
is  he  entitled  to  make  any  claim  against 
this  fund,  which  has  been  placed  in  Oourt 
really  at  the  expense  and '  out  of  the 
pocket  of  the  deceased  trustee.  If  we 
were  to  hold  that  Mr.  Fletcher,  the  hus- 
band, can  enforce  a  claim  against  the 
trustee  in  this  respect,  we  should  really 
be  saying  that  the  husband  is  entitled  to 
complain  of  that  which  he,  the  husband, 
concurred  in  doing  as  being  a  wrong 
against  himself.  Under  these  circum- 
stances, I  think  that  the  substantial  daim 
made  by  the  trustee  in  bankruptcy  of 
Mr.  Fletcher  fails  altogether. 

In  order  to  prevent  any  mistake  as 
to  the  length  to  which  I  mean  to  go  in 
respect  of  the  negation  of  the  right  of  a 
party  consenting  to  a  breach  of  trust  to 
complain  of  that  breach  of  trust,  and  to 
found  a  claim  upon  it  as  against  his 
trustee,  I  wish  to  say  that  I  can  quite 
conceive  circumstances  in  which  it  might 
be  right  to  allow  such  a  claim  to  be  made 
even  by  a  concurring  party.     In  the  first 


place,  there  may  be  the  case  where  the 
trustee  owes  a  particular  duty  to  the  cestui 
que  trusty  such  as  the  cases  in  which  it  was 
held  that  such  a  duty  existed  on  the  part 
of  the  trustee  towards  a  married  woman 
who  under  the  trust  deed  had  property 
settled  upon  her  for  her  separate  use 
without  power  of  anticipation.  Nor  is 
that  the  only  case.  I  can  quite  conceive 
that  there  may  be  other  cases.  But  in 
the  present  case  I  see  no  circumstances 
whatsoever  to  induce  this  Court  to  assist 
the  cestui  que  trust  who  has  concurred  in 
the  breach  of  trust  in  recovering,  as 
against  the  trustee,  any  loss  which  he 
sustains  by  that  breach  of  trust. 

This  exhausts  the  whole  case.  There 
is  the  money  in  Court — money  which  un- 
doubtedly has  been  provided  by  the 
deceased  trustee,  and  which,  haviog 
regard  to  the  order  which  was  made,  is 
his  money  unless  and  until  the  trustee  in 
bankruptcy  can  establish  a  claim  to  it. 

There  are  still  matters  of  costs  which 
have  to  be  decided.  Now  Mr.  Justice 
Byrne  made  an  order,  the  result  of  which 
is  that  the  costs  are  thrown  upon  the 
corpus — that  is,  thrown  upon  the  in&nts. 
In  my  judgment  that  order  was  not  right. 
Mr.  Justice  Byrne  said  that  there  was  a 
fisdr  question  of  construction  here,  and 
that  under  those  circumstances  the  capital 
ought  to  bear  these  costs.  We  have 
already  expressed  our  opinion  that,  inas- 
much as  the  bulk  of  these  costs  have  been 
incurred  in  respect  of  the  dispute  between 
the  trustee  in  bankruptcy  and  the  repre- 
sentatives of  the  deceased  trustee,  it  is 
not  right  to  throw  those  costs  upon  the 
corpus.  Then,  under  these  circumstances, 
how  ought  these  costs  to  be  dealt  with  f 
In  so  £eu:  as  the  costs  are  costs  that  were 
necessary  to  the  questions  raised  on  the 
summons,  I  think  those  costs  may  properly 
come  out  of  the  corpus ;  but  those  are  a 
very  small  portion  of  the  costs.  The 
other  costs — the  costs  of  all  the  affidavits 
and  evidence  and  documents  relatiug  to 
this  question  which  has  been  rsused 
between  the  trustee  in  bankruptcy  and 
the  representatives  of  the  deceased  trustee 
—ought  to  be  dealt  with  differently.  I 
entirely  agree  with  counsel  for  the  trustee 
in  bankruptcy  that  where  there  is  a  fair 
question  of  construction  and  ambiguity 
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the  Court  throws  the  costs  upon  the 
fund;  and  in  the  present  case  counsel 
contends  that,  though  it  is  perfectly  right 
that  these  costs  should  not  be  thrown  on 
the  oorptUj  they  ought  to  be  thrown  upon 
the  income — in  other  words,  that  they 
ought  to  be  thrown  upon  the  representa- 
tive of  the  deceased  trustee.  I  cannot 
agree.  The  Court  no  doubt  has  a  dis- 
cretion, in  the  exercise  of  which  it  might 
make  that  order,  but  I  do  not  think  that 
this  is  a  case  in  which  it  ought  to  do  so. 
I  do  not  forget,  myself,  that  the  trustee  in 
bankruptcy  chose  in  the  first  instance  to 
stand  out  and  take  his  chance  of  what 
he  would  get  ultimately.  Very  possibly 
if  he  had  come  in  and  taken  the  course 
that  the  other  parties  did  the  minutes 
might  have  been  settled  in  such  a  form 
that  these  questions  would  never  have 
arisen.  He  did  not  choose  to  do  so. 
In  my  judgment,  under  these  circum- 
stances, we  ought  to  treat  this  at  the 
best,  in  favour  of  the  trustee  in  bank- 
ruptcy, as  a  case  in  which  each  party 
ought  to  bear  his  own  costs,  and  the 
result  of  that  will  be  that  the  trustee 
in  bankruptcy  will  have  to  pay  the 
costs  of  the  appeal  by  the  deceased 
trustee's  representatives  and  also  of  the 
appeal  by  the  present  trustees  of  the 
settlement ;  but  as  regards  the  costs 
below,  as  I  have  already  said,  a  certain 
portion  of  the  costs — namely,  those  costs 
which  were  necessary  to  the  questions  as 
to  capital  in  which  the  infants  were 
interested — will  be  borne  by  the  corpicM^ 
and  otherwise  each  party  will  pay  his 
own  costs  below. 

RoMBB,  L.J. — ^There  was  one  proposi- 
tion of  law  urged  by  counsel  on  behalf  of 
the  respondents  before  us  to  which  I 
accede.  It  is  this  :  If  a  beneficiary  claim- 
ing under  a  trust  does  not  instigate  or 
request  a  breach  of  trust— is  not  the 
active  moving  party  towards  it,  but 
merely  consents  to  it — ^and  he  obtains  no 
personal  benefit  from  it,  then  his  interest 
in  the  trust  estate  would  not  be  impound- 
able  in  order  to  indemnify  the  trustee 
liable  to  make  good  the  loss  occasioned  by 
the  breach,  oven  though  the  trustee  de- 
rived no  benefit  himself  from  the  breach. 
I  think  this  is  what  was  meant  and  referred 


to  by  Mr.  Justice  Chitty  in  his  judgment 
in  Sawyer  v.  Sawyer ^^  where  he  says :  "  It 
strikes  me  as  a  novelty  in  law,  and  a  pro- 
position not  founded  on  principle,  to  say 
that  the  person  who  merely  consents,  is 
bound  to  do  more  than  what  he  says  he 
consents  to  do.  It  does  not  mean  that  he 
makes  himself  personally  liable,  nor  does 
he  render  any  property  liable  to  make  it 
good."  But  that  proposition  of  law  must 
be  taken  to  be  subject  to  the  following 
right  of  the  trustee  as  between  him  and 
the  beneficiaries.  In  the  case  which  I 
have  before  referred  to  in  respect  to  the 
general  proposition,  the  beneficiary  who 
knowingly  consented  to  the  breach  could 
not,  if  of  full  contracting  age  and  capa- 
city, in  the  absence  of  special  circum- 
stances, afterwards  be  heard  to  say  that 
the  conduct  of  the  trustee  in  committing 
the  breach  of  trust  was  against  him — the 
particular  beneficiary — ^improper,  so  as  to 
make  the  trustee  liable  to  the  beneficiary 
for  any  damage  suffered  in  respect  of  that 
beneficiary's  interest  in  the  trust  estate 
by  reason  of  the  loss  occasioned  by  the 
breach,  and,  of  course,  if  satis&ctorily 
proved,  the  consent  of  the  beneficiary  to 
the  breach  need  not  be  in  writing.  I  will 
illustrate  what  I  have  said  by  a  concrete 
case,  not  only  to  make  my  meaning  per- 
fectly plain,  but  also  because  the  illustra- 
tion will  have  a  bearing  upon  the  present 
case  before  us.  Take  a  simple  case  of  a 
trust  under  a  settlement,  say  of  3,000^.,  for 
a  tenant  for  life,  and  after  the  death  of 
the  tenant  for  life  for  certain  remainder- 
men .  Suppose  the  trustee  commits  a  breach 
of  trust  and  sells  out  1,000^.  and  pays 
it  over  to  some  third  person,  so  that  the 
trustee  does  not  benefit  by  it  himself,  and 
suppose  that  the  tenant  for  life,  being,  as 
I  have  said,  of  full  age  and  so  forth,  knows 
of  that  act  of  the  trustee  and  consents  to 
it:  what  would  be  the  position  of  the 
trustee  in  reference  to  that  breach  of  trust 
if  the  trustee  were  at  the  instance  of  the 
remaindermen  attacked  and  made  liable 
for  the  loss  accruing  by  the  breach  of 
trust,  assuming  the  1,000^.  to  have  been 
lost?  The  remaindermen  would  have 
the  right  of  saying,  so  far  as  their  in- 
terest in  remainder  is  concerned,  that  the 
capital  must  be  made  good  by  the  trustee ; 
but  the  tenant  for  life  who  consented  could 
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not  himself  have  brought  an  action  against 
the  trustee  to  make  him  liable  for  the  loss 
of  income  suffered  by  the  tenant  for  life 
by  reason  of  the  breach  of  trust  as  to  the 
1,000^.  On  the  other  hand,  the  trustee 
would  not  have  had  a  right,  to  my  mind, 
as  against  the  beneficiary,  the  tenant 
for  life,  to  have  impounded  his  life  interest 
in  the  2,000/.,  the  remaining  part  of  the 
trust  fandB,  in  order  to  indemnify  the 
trustee.  Now  suppose  that  the  remain- 
dermen having  brought  an  action  to 
make  good  the  breach  of  trust  against 
the  trustee,  the  tenant  for  life  is  a 
co-plaintiff,  and  that  the  trustee  puts 
in  a  defence  raising  his  right  as  against 
the  tenant  for  life,  seeking  relief  in 
respect  of  the  loss  of  income,  but  admit- 
ting the  right  of  the  remaindermen. 
What  would  the  Court  in  such  a  case  do 
if  the  question  between  the  tenant  for  life 
and  the  trustee  had  been  tried  out,  as  it 
might  have  been,  and  the  tenant  for  life 
was  found  to  have  consented  knowingly  to 
the  breach  of  trust  1  To  my  mind,  the 
right  of  the  Court  would  have  been  clear. 
It  might  have  ordered  the  1,000/.  to  be 
paid  into  Court  by  the  trustee,  but  pend- 
ing the  life  of  the  tenant  for  life  have 
ordered  the  income  to  be  paid  to  the 
trustee,  because  the  income  of  the  1,000/. 
would  have  been  coming  out  of  the  pocket 
of  the  trustee  just  as  much  as  the  corpus 
from  which  it  proceeded  ;  and  not  to  have 
given  that  relief  to  the  trustee  would  havo 
been  to  ignore  his  nght  and  to  have 
acceded  to  the  claim  of  the  tenant  for 
life  in  the  action  by  him  which  I  have 
indicated.  Now  suppose  that  the  tenant 
for  life  is  not  a  co-plaintiff,  but  co-defen- 
dant with  the  trustee,  so  that  the  ques- 
tion cannot  be  tried  out  at  the  trial  as 
between  the  tenant  for  life  and  the 
trustee :  what  might  the  Court  do  if  so 
advised  in  that  case?  It  might  order 
the  1,000^  to  be  paid  into  Court  by 
the  trustee,  and  it  might  reserve  the 
question  of  the  right  as  between  the 
tenant  for  life  and  the  trustee  to  the  in- 
come to  be  determined  at  some  later 
period.  It  will  be  found  that  that  illus- 
tration is  pertinent  to  the  case  that  is 
now  before  us.  In  such  a  case,  when  the 
question  as  to  income  arose  the  trustee 
would  be  able  to  eay,  "  The  remaindermen 


are  clearly  not  entitled  to  the  income  on 
the  trust  fund  which  I  have  found  if  the 
tenant  for  life  is  not  entitled  to  it  as 
against  me.  I  find  it ;  it  is  my  money 
and  I  am  entitled  to  it  *' ;  and  therefore 
when  the  question  came  to  be  tried  out 
ultimately  as  between  the  tenant  for  life 
and  the  trustee,  if  that  income  was  still 
under  its  control  the  Court  would  again 
have  the  right  to  say  to  the  trustee  who 
found  the  corpus^  "  The  income  is  yours 
in  the  absence  of  the  right  of  the  bene- 
ficiary, the  tenant  for  life,  to  claim  as 
against  you  to  make  you  liable  for  his  loss 
of  income." 

Now  that  right  of  a  trustee  which  I 
have  been  dealing  with — the  right  to  resist 
the  claim  by  the  beneficiary  as  against  him 
to  make  good  the  income — has,  to  my 
mind,  clearly  not  been  affected  either  by 
section  6  of  the  Trustee  Act  of  1888  or 
by  section  45  of  the  Trustee  Act  of  1893. 
I  have  elsewhere  pointed  out  that  those 
sections  were  intended  to  and  did  extend 
the  powers  of  the  Court  for  the  benefit 
of  the  trustee.  They  clearly  extended  the 
powers  of  the  Court  so  fjax  as  concerns  the 
case  of  a  beneficiary  being  a  married  woman 
entitled  to  income  restrained  from  antici- 
pation ;  but  they  also  extended  them  in 
another  respect  by  giving  the  power  to 
the  Court  to  impound  any  part  of  the 
interest  in  the  trust  property  of  any 
beneficiary  who  consented  to  a  breach 
of  trust,  provided  that  consent  was  in 
writing.  But  clearly  there  was  nothing 
in  those  sections  which  was  intended  to, 
and  nothing  in  my  opinion  which  operated 
so  as  to,  deprive  the  trustee  of  such  a  right 
as  I  have  already  indicated — namely,  the 
right  of  saying,  as  against  a  beneficiary 
who  has  consented  to  a  breach  of  trust, 
that  that  beneficiary  cannot  make  him, 
the  trustee,  personally  liable  to  recoup  to 
the  beneficiary  who  consented  the  loss 
accruing  to  that  beneficiary  by  the  breach 
of  trust  committed  with  his  consent. 
The  beneficiary,  if  he  consented  to  the 
breach  of  trust,  could  not  be  heard  to 
make  that  breach  a  ground  of  complaiot 
and  a  ground  of  action  as  against  the 
trustee.  Of  course,  the  right  which  I 
have  indicated  of  a  trustee  as  agaiost  the 
consenting  beneficiary  might  possibly  be 
lost  if  not  raised  by  the  trustee  before  it 
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was  too  late.  Probably — I  say  probably, 
lor  I  have  not  to  decide  the  question — if 
a  trustee  in  such  a  case  were  to  hand  over 
the  funds  out  of  his  own  pocket  to  new 
trustees  without  reserving  his  right  in 
any  way  as  against  the  tenant  for  life,  it 
might  be — I  will  say  no  more — that  he 
might  be  held  to  have  lost  his  right  to 
claim  the  income  after  he  had  parted  with 
the  fund.  It  might  be  so,  and  other  cases 
might  be  given  ;  but  so  long  as  his  right 
can  be  claimed  by  him,  it  is  a  right  which 
must  be  i-ecognised  by  the  Court  and  given 
full  effect  to  when  it  is  insisted  upon  at 
the  proper  time. 

Now  that  being,  to  my  mind,  the  law, 
80  feir  as  it  is  necessary  to  deal  with  it 
for  the  purpose  of  the  present  case,  I  will 
say  a  few  words  about  the  facts  of  this 
caw ;  and  I  ask  myself,  looking  at  those 
facts,  this  question :  Is  not  this  matter 
that  we  have  to  deal  with  on  this  appeal 
in  substance  one  where  a  beneficiary  who 
has  consented  to  a  breach  of  trust  is  now, 
for  his  own  benefit,  calling  upon  the  trustee 
to  make  good  the  loss  accruing  to  the 
beneficiary  by  reason  of  the  breach?  I 
think  it  is.  In  this  case  the  tenant  for 
life,  the  husband,  knew  of  and  consented 
to  the  breach.  He  authorised  the  selling 
out  of  the  trust  funds ;  and  it  appeared 
from  his  evidence^he  was  not,  to  my 
mind,  a  truthful  witness  in  many  respects, 
as  far  as  I  can  see,  but  he  was  driven  to  ad- 
mit it  at  last — that  he  was  actually  present 
when  the  trustee  handed  over  to  the  wife 
the  whole  of  the  proceeds  of  sale  of  the 
funds  which  had  been  authorised.  The 
Judge  in  the  Court  below  has  made  a 
difference  with  regard  to  those  proceeds 
— ^a  difference  I  am  bound  to  say  that  I 
cannot  follow.  Mr.  Fletcher,  the  tenant 
for  life,  tried  to  make  a  difference  with 
regard  to  the  funds  in  this  way.  He  said, 
"  I  knew  the  funds  were  going  to  her  " — 
at  least  he  could  not  help  saying  that, 
seeing  that  he  saw  them  absolutely  handed 
over  to  her — ^but  he  said,  "  I  thought  she 
was  going  to  use  only  about  1,000/.,  about 
one- third  part,  for  her  own  benefit,  and  I 
thought  she  was  going  to  hand  back  the 
balance,  the  two-thirds,  or  that  in  some 
form  it  was  to  come  back  to  the  trustee 
or  in  some  shape  or  form  was  to  be  re- 
invested.''   To  use  a  homely  phrase,  that 


story  as  to  the  re-investment  of  about  2,000Z. 
so  deposed  to,  appears  to  me,  speaking 
for  myself,  to  be  what  is  commonly  called 
a  cock-and-bull  story.  But  even  if  I  were 
to  attribute  auy  sulmtance  at  all  to  such  a 
statement,  how  does  it  avail  this  husband 
who  allowed  the  whole  funds  to  go  to  his 
wife  t  He  knew  they  were  to  go  to  her ; 
he  knew  she  was  to  have  control  of  them; 
and  in  fact  it  was  by  reason  of  that  con- 
trol that  the  funds  were  lost  and  never 
came  back,  nor  did  the  husband  ever  take 
any  proceedings  to  see  that  they  came 
back,  or  anything  of  the  sort.  I  can  draw 
no  distinction  for  the  purpose  of  such  a 
case  as  this,  as  between  the  husband  and 
the  trustee,  between  the  1,000^.  or  the 
third  part  and  the  remaining  two- thirds. 
It  appears  to  me  that  he  consented  to  the 
whole  of  the  funds  being  handed  over  in 
breach  of  trust  to  the  wife,  and  he  cannot 
afterwards  say  as  against  the  trustee  that 
the  trustee  is  bound  to  make  good  to  him 
any  loss  accruing  to  him,  the  husband,  by 
reason  of  the  trust  funds  having  been 
dealt  with  by  the  wife  and  lost.  I  need 
scarcely  say  that  the  fact  that  the  husband 
has  become  bankrupt  makes  no  difference 
The  trustee  in  bankruptcy  can  only  take 
such  rights  as  the  husband  would  have 
had  if  he  had  not  been  bankrupt.  Now 
that  was  the  breach  of  trust,  and  that 
was  the  consent  of  the  husband.  What 
happened  when  this  action  was  brought 
in  this  easel  The  sole  plaintiffs  were 
the  remaindermen.  As  against  them, 
in  respect  of  their  interest  in  remainder, 
there  was  ho  defence.  The  trustee 
in  bankruptcy  of  the  tenant  for  life 
was  a  defendant.  A  compromise  was 
made  by  which  the  trustee  out  of  his 
own  funds  made  up  by  instalments  the 
trust  funds.  He  was  ordered  to  pay  in 
these  instalments  even  though  they  ex- 
ceeded the  capital,  the  reason  being  that 
at  that  time  the  question,  as  between  the 
trustee  in  bankruptcy  and  the  trustee  of 
the  settlement  with  regard  to  the  life 
income,  and  with  regard  to  the  consent 
given  by  the  tenant  for  life,  had  not  been 
determined.  That  order  was  one  made 
entirely  without  prejudice  to  the  right  of 
the  trustee  in  bankruptcy.  So  far  as  the 
order  directed  these  instalments  to  come 
in  beyond  what  was  necessary  to  recoup 
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the  capital  to  make  good  the  interests  of 
the  remaindermen,  all  rights  were  re- 
served. I  notice  that  the  order  by  which 
those  instalments  were  directed  to  be  paid 
contains  a  direction  that  all  moneys  paid 
into  Court  pursuant  to  the  undertaking 
"be  applied  first  in  satisfaction  of  the 
said  principal  sum  of  3,100/.  and  then  of 
the  interest  therefor  upon  an  application 
for  that  purpose."  To  my  mind  the 
order  is  reasonably  clear.  The  trustee  of 
the  settlement  had  not  so  dealt  with  these 
instalments  that  he  could  be  said  to  have 
lost  the  right  he  had  as  against  the  con- 
senting tenant  for  life.  He  still  had  a 
right  to  say,  "  No  income  shall  come  out 
of  my  pocket  to  benefit  you  the  tenant 
for  life  at  your  instance.''  A  hold  was 
kept  upon  the  funds,  and  the  trustee  of 
the  settlement  is  now  entitled,  in  my 
opinion,  to  say :  "  Subject  to  the  interests 
of  the  remaindermen,  unless  the  tenant 
for  life  by  his  trustee  in  bankruptcy  can 
claim  the  income,  that  income  is  mine — 
it  certainly  is  not  the  remaindermen's. 
That  income  is  mine  unless  the  tenant 
for  life  is  entitled  to  it  as  against  me  "  ; 
and  the  Court,  having  the  hold  it  has 
upon  this  fund,  is  bound  to  decide  that 
question,  to  my  mind,  as  if  the  trustee  in 
bankruptcy  were  now  actively  claiming  as 
against  that  income,  as  if  it  was  stDl  in 
the  pockets  of  the  trustee,  and  he  were 
seeking  to  make  the  trustee  hand  over 
that  income  to  him.  The  right  which  I 
have  indicated  of  the  trustee,  to  my  mind, 
is  existing,  can  still  be  enforced,  and 
ought  to  be  enforced;  and  I  think  it 
ought  to  be  enforced,  as  I  have  pointed 
out,  in  respect  of  the  whole  income.  It 
does  not  belong  to  the  tenant  for  life  as 
against  the  trustee.  That  being  so,  I 
think  the  appeal  of  the  personal  repre- 
sentative of  the  deceased  trustee  should 
be  allowed,  and  the  cross-appeal  of 
the  trustee  in  bankruptcy  should  be 
dismissed,  and  I  have  nothing  to  add 
to  what  has  been  said  by  my  Lord 
with  regard  to  the  question  of  the  costs 
of  the  three  appeals  which  have  been 
made  or  as  to  the  necessity  of  comply- 
ing with  the  appeal  that  was  made  as  to 
costs  by  leave  of  the  Court  on  behalf  of 
the  infants  who  are  interested. 

This  ought  to  be  made  clear.    I  think, 


with  regard  to  the  costs,  that  what  is 
intended  to  be  given  out  of  the  carpus  in 
respect  of  the  costs  in  the  Court  below 
are — First,  the  costs  as  between  solicit(Mr 
and  dient  of  the  trustees  and  of  the 
infants.  Those  costs  are  not  distinguish- 
able, for  the  same  counsel  appeared  for 
the  trustees  and  for  the  infsLnts.  Then 
such  costs  of  the  trustee  in  bankruptcy 
and  of  the  representative  of  the  trustee  of 
the  settlement  as  would  have  been  in- 
curred if  the  summons  had  been  merely 
for  the  segregation  out  of  the  funds  in 
Court  of  what  was  necessary  to  re- 
present the  corpus  of  the  trust  fund,  and 
to  pay  over  the  balance  and  the  in- 
come of  the  oorpuB  to  the  trustee  of  the 
settlement.  All  costs  incurred  beyond 
that  on  this  summons  by  the  trustee  in 
bankruptcy  or  by  the  representative  of 
the  trustee  of  the  settlement,  which  wyi 
include,  of  course,  all  costs  occasioned  by 
the  dispute  between  them,  will  have  to 
be  borne  by  the  parties  to  that  litigation. 
I  do  not  think  I  need  add  anything  more 
to  what  has  been  said  by  my  Loi^  with 
regard  to  the  costs  of  the  appeals.  That 
disposes  of  the  three  appeals. 

Stirling,  L.J.,  after  stating  the  &cts^ 
and  that  as  a  conclusion  of  &ct  it  was 
perfectly  clear  that  the  husband  concurred 
in  the  breach  of  trust  which  was  com- 
mitted by  the  trustees,  continued  :  Now, 
what  is  the  effect  in  point  of  law  of  con- 
currence in  a  breach  of  trust  ¥     It  seems 
to  me  that  the  law  is  clear.     In  Wctker  v. 
Symonda  ^  Lord  Eldon  said :  "  It  is  estab- 
lished by  all  the  cases,  that  if  the  ceattfi 
qvs  trust  joins  with  the  trustees  in  that 
which  is  a  breach  of  trust,  knowing  the  cir- 
cumstances, such  a  cestuique  trust  can  never 
complain  of  such  a  breach  of  trust.    I  go 
further,  and  agree  that  either  concurrence 
in  the  act,  or  acquiescence  without  original 
concurrence,  will  release  the  trustees :  bat 
that  is  only  a  general  rule,  and  the  Court 
must  inquire  into  the  circumstances  which 
induced  concurrence  or  acquiescence."    I 
will  pause  there  to  remark  that  in  the 
present  case  there   are  no  special   cir- 
cumstances beyond  those  which  I  have 
stated,  which,  as  it  appears  to  me,  do  not 
in  any  way  modify  the  application  of  the 
general  rule  stated  by  Lord  Eldon.    In 
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the  case  of  ChiUingtoorth  v.  Chom^n^ 
which  has  akeady  been  referred  to.  Lord 
Justice  lindley  says,  *Mf  I  request  a 
person  to  deal  with  my  property  in  a 
particular  way,  and  loss  ensues,  I  cannot 
justly  throw  that  loss  on  him'';  and 
Lord  Justice  Kay,  in  the  same  case,  after 
referring  to  the  passage  which  I  have 
read  from  WdlJcer  v.  Symonda^'^  says  this  : 
"  This  refers  only  to  an  attempt  by  the 
cestui  que  trust  to  make  the  trustee  liable 
for  any  loss  which  the  cestui  que  trust  may 
suffer  by  reason  of  a  breach  of  trust  which 
he  instigated  or  concurred  in.  Such  a 
claimant  is  estopped  by  his  concurrence  in 
the  breach  of  trust."  And  in  the  case  of 
Somerset^  In  re;  Somerset  v.  Pouletf^  a 
remarkable  illustration,  as  it  seems  to  me, 
was  given  of  the  application  of  the  rule. 
In  that  case  there  was,  as  there  is  here,  a 
settlement.  The  tenant  for  life  under 
the  settlement  was  very  anxious  that  the 
trust  fund  should  be  invested  on  a  par- 
ticular mortgage,  and  he  requested  the 
trustees  to  make  that  investment.  The 
trustees  did  so,  and  it  turned  out  that 
the  property,  the  subject  of  the  mortgage, 
was  an  insufficient  security,  and  the 
trustees  had  to  make  good  the  loss  at  the 
instance  of  the  remaindermen..  They 
then  made  an  application  to  the  Court 
seeking  to  put  in  force  the  provisions  of 
section  6  of  the  Trustee  Act,  1888,  which 
are  substantially  the  same  as  those  of 
section  45  of  the  Trustee  Act,  1893. 
Now  that  provides  that  any  person  who 
instigates  or  requests  and  consents  in 
writing  to  a  breach  of  trust  is  liable  to 
have  his  interest  impounded  for  the 
purpose  of  indemnifying  the  trustee.  It 
was  held  by  the  Court  of  Appeal  that 
the  tenant  for  life  did  not  know  that 
the  trustees  were  committing  a  breach  of 
trust.  He  simply  asked  them  to  invest 
in  a  particular  security,  but  he  left  it  to 
them  to  make  the  proper  enquiries  as  to 
the  natui'e  of  the  property  which  was 
offered  as  security.  Consequently  the 
trustees  were  held  liable  for  neglect  in 
the  discharge  of  their  duties,  to  which 
the  tenant  for  life  was  no  party  ;  and  it 
was  pointed  out  by  the  Court  of  Appeal 
further  that  he  was  not  seeking  in  any 
way  to  get  an  advantage  or  benefit  to 
himself  at  the  expense  of  the  remainder- 


men, but  was  simply,  as  it  is  put  by  Lord 
Davey,  seeking  to  get  a  good  security  for 
the  funds.  What  happened  there)  It 
was  held  that  the  application  to  impound 
any  interest  in  the  remaining  property 
failed,  but,  the  trustees  having  replaced 
the  fund,  it  was  held  that  they  were 
entitled  to  interest  upon  the  fund  which 
they  had  themselves  found  and  replaced, 
and  that  the  tenant  for  life  had  no  claim 
to  that,  but  must,  in  accordance  with  the 
rule,  be  bouiid  by  the  result  of  his  own 
concurrence  in  the  act  which  the  trustees 
had  done. 

That  being  so,  we  have  to  apply  the 
law  to  the  present  case.  In  the  first 
place,  if  the  tenant  for  life  had  not 
become  bankrupt  and  the  application  had 
been  made  by  him,  it  is  quite  clear  upon 
these  authorities  to  which  I  have  referred 
that  he  could  not  in  any  way  attempt  to 
make  the  trustees  liable  for  a  loss  which 
had  been  occasioned  by  his  concurrence 
in  the  payment  of  the  trust  funds  to  his 
wife;  and  the  trustee  in  bankruptcy 
cannot  stand  in  any  better  position, 
unless,  indeed,  he  has  in  some  way 
acquired  some  new  and  better  right 
than  he  would  have  had  simply  as 
trustee  in  bankruptcy  succeeding  to  the 
position  of  a  eestui  que  trust  who  had  con- 
curred in  a  breach  of  trust.  It  is  sug- 
gedted,  or  rather  contended,  that  the 
trustee  in  bankruptcy  is  in  a  better 
position  by  reason  of  the  order  to  which 
I  haye  referred  of  February  22, 1893.  In 
my  judgment  he  is  not.  It  seems  to  me 
that  the  effect  of  that  order  was  simply  to 
preserve  to  the  trustee  in  bankruptcy, 
who  declined  to  assent  to  that  order  in 
any  way,  such  rights  as  he  then  had,  but 
not  to  give  him  any  new  or  better  rights. 
I  think,  therefore,  that  he  simply  stands 
in  the  same  position  as  the  fc»,nkrupt 
husband  would  have  been  in  if  no  bank- 
ruptcy had  occurred.  Then  what  is  the 
present  position  ?  A  fund  is  in  Court  of 
capital  and  interest,  and  no  decision  has 
been  given  by  the  Court,  nothing  has 
been  decided  by  the  form  of  the  order,  as 
to  who  is  entitled  to  the  interest  for  the 
period  which  I  have  mentioned.  The 
order  directs  that  in  the  first  instance  the 
payments  into  Court  shall  be  applied  in 
satis£eustion  of  the  capital,  and  secondly 
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of  the  interest  upon  an  application  for 
that  purpose.  There  has  been  no  appli- 
cation made  to  the  Court  as  yet.  But 
there  the  fund  is  ;  and  it  seems  to  me  in 
that  state  of  things  that  the  right  of 
the  legal  personal  representative  of  the 
deceased  trustee  who  had  paid  the  fund 
in  ought  to  be  given  effect  to.  It  seems 
to  me  that  in  reality  the  trustee  in  bank- 
ruptcy is  setting  up  a  claim  to  this 
interest.  It  is  true  that  in  form  the 
application  must  be  taken  to  have  been 
made  by  the  legal  personal  representative 
of  the  deceased  trustee,  and  the  trustee  in 
bankruptcy  is  served.  But  what  course 
does  the  trustee  in  bankruptcy  take? 
He  appears  and  resists,  and  insists  on  an 
order  being  made  in  his  favour,  and  he  has 
succeeded  before  the  learned  Judge  in  the 
Court  below  as  to  part.  In  my  judgment 
the  legal  personal  representative  is  en- 
titled to  the  fund.  The  income  has  not 
arisen  from  the  original  trust  fund  at  all. 
That  trust  fund  has  disappeared  by 
reason  of  its  having  been  paid  over  to  the 
wife,  who  lost  it,  and  that  payment  was 
made  with  the  concurrence  of  the  hus- 
band. He  therefore  is  precluded  from 
claiming  anything  from  the  trustee,  and 
the  trustee  in  bankruptcy  is  in  no  better 
position. 

For  these  reasons  I  think  that  the 
decision  of  the  learned  Judge  was  right 
as  regards  that  portion  of  the  fund  which 
was  known  to  be  applied  for  the  benefit  of 
the  wife,  but  that  he  ought  to  have  gone 
on  and  applied  the  same  rule  as  regards 
the  balance  which  the  husband  stated 
that  the  believed  was  to  be  reserved  for 
re- investment.  I  therefore  agree  that  the 
appeal  of  the  legal  personal  representa- 
tive of  the  deceased  trustee  should  be 
allowed,  and  that  the  cross-appeal  of  the 
trustee  in  bankruptcy  should  be  dis- 
missed. I  have  nothing  to  add  as  to 
costs. 

Order  varied. 

Solicitors— AUingham  &  Heys-Jones  ;  Emannel 
&  Simmonds  ;  Brooks,  Jenkins  k.  Co. 

[Reported  by  A.  Cordery^  Egg.t 
Barritter-at'Law, 
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Will — Charitable  Bequest — Regiment — 
OJUcers'  Meet — Gift  far  Maintenance  of 
ikbrary  —  Efficiency  of  Army  —  PubHo 
Benefit  —  Rdief  of  Taxation  —  Gift  of 
ffotueefor  Use  of  Former  Offieers  during 
their  Life — Perpetuity. 

A  bequest  to  the  officers' mees  of  a  par- 
ticular regiment  for  the  maintenance  of  a 
library  for  the  use  of  the  offieers  of  the 
mess  for  ever,  is  a  good  chariMIe  gift 
within  the  Statute  of  Elizabeth^  on  the 
ground  that,  the  mess  being  an  integral 
part  of  the  regim^ent,  the  gift  was  directly 
a  public  ben^t  by  increasing  the  efficiency 
of  the  army^  in  which  the  public  is  inte- 
rested, not  only  financially  f  but  also  for  the 
safety  and  protection  of  the  country. 

Quasre,  whether  the  gift  might  not  also 
be  supported  as  charitable  unthin  the  statute 
on  the  ground  that  it  would  be  in  relief  of 
taxation  in  so  far  as  applied  to  the  main- 
tenance of  the  officers*  mess. 

A  gift ofhouMsfor  theuseofold  officers 
(that  iSy  ex-officers)  of  a  regiment  at  a  small 
rentduiring  their  Ufe  is  void  for  perpetuity. 

Adjourned  summons. 

By  his  will  dated  May  21,  1900,  the 
testator,  Thomas  Good,  an  old  non-com- 
missioned officer  of  the  second  battalion  of 
the  14th  Regiment,  gave  certain  legacies 
and  annuities  and  then  made  the  follow- 
ing provisions :  "  I  give  to  the  Officers  Mess 
2nd  Battn.  14  Regiment  now  called  the 
2nd  W.Y.P.  of  Wales  O.  Regiment  now 
at  Natal  all  my  books  and  bookcases 
whatsoever  and  wheresoever  for  the  use  of 
the  officers  of  the  aforesaid  Mess  only 
And  subject  to  the  aforesaid  trust  I  ask 
my  Trustee  to  hold  the  whole  of  my  re- 
siduary estate  and  the  investments  and 
income  thereof  in  trust  for  the  aforesaid 
Officers  Mess  absolutely  and  I  give  them 
the  same  accordingly  to  be  invested  and 
left  as  at  present  invested  and  the  divi- 
dend and  annual  income  only  arising 
therefrom  be  paid  to  the  aforesaid  Officers 
Mess  to  maintain  the  aforesaid  library 
and  renewal  of  books  for  ever  Should 
there  be  an  overbalance  at  any  time  the 
Colonel  and  any  two  officers  of  the  afore- 
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said  Regiment  serving  at  the  time  may 
spend  the  same  in  the  purchase  of  plate  for 
the  use  of  the  aforesaid  Officers  Mess  only 
Should  the  officers  consider  the  library 
a  burden  it  may  be  left  at  the  Depot 
for  use  But  the  giver  hopes  it  wUl  always 
be  in  the  Mess  or  ante-room  of  the  2nd 
Batt.  14th  Begt.  of  Foot  his  old  happy 
home."  The  testator  then  proceeded  to 
appoint  the  plaintiff  Colonel  Harington, 
a  former  commanding  officer  of  the  same 
regiment,  executor  of  his  will  and  trustee 
for  carrying  into  effect  the  trust,  and  the 
will  proceeded :  "  my  two  houses  at  Ryde 
for  use  of  old  officers  of  the  regiment  at  a 
small  rent  during  their  life'';  and  the 
testator  finally  appointed  the  plaintiff 
and  the  officer  commanding  at  the  date  of 
his  death  executors  of  his  will. 

The  testator  died  in  September,  1904, 
and  his  wUl  was  duly  proved  by  the 
plaintiff  and  the  defendant  Colonel  Watts, 
who  was  the  commanding  officer  of  the 
regiment  at  the  time  of  the  testator's 
death.  The  gross  value  of  the  estate  was 
over  7,000Z.,  the  houses  at  Ryde,  which 
were  leasehold,  being  worth  between  300/. 
and  400/. 

The  plaintiff  took  out  this  summons 
for  the  determination  of  the  questions 
whether  the  above-mentioned  bequest  of 
the  testator's  residuary  estate  was  a  good 
-charitable  trust  or  was  otherwise  a  valid 
and  effectual  gift,  or  whether  the  said 
residuary  bequest  was  void  for  remoteness, 
and  whether  the  direction  relating  to  the 
houses  at  Ryde  constituted  a  valid  and 
effectual  gifl  or  was  void  for  remoteness. 

The  official  solicitor  was  appointed  to 
represent  the  testator's  next-of-kin. 

In  his  affidavit  in  support  of  the  sum- 
mons, the  plaintiff  stated  his  view  of  the 
character  of  the  officers'  mess  as  follows  : 
"  The  Officers  Mess  consists  of  from  12  to 
30  members  and  is  of  the  nature  of  a  club 
and  owns  property  consisting  of  plate, 
furniture,  books,  crockery,  and  other 
articles,  and  I  believe  that  the  officers  for 
the  time  being  comprising  the  said  Mess 
can  by  an  unanimous  resolution  dispose  of 
all  or  any  part  of  the  property  of  the  said 
Mess."  On  the  other  hand,  Colonel 
Browne,  the  Assistant  Adjutant-Ceneral 
in  the  War  Office,  stated  in  hi?  affidavit 
that  it  was  not  the  fact  that  the  officers' 


mess  was  of  the  nature  of  a  club,  and  in 
his  opinion  the  officers  for  the  time  being 
could  not  properly  dispose  of  the  property 
of  the  mess,  which,  like  all  other  regi- 
mental officers' .  messes,  was  constituted 
under  the  King's  Regulations,  a  copy  of 
which  he  exhibited.  Colonel  Browne 
further  stated  as  follows  :  "  Every  Officer 
of  the  Regiment  has  to  be  a  member 
thereof  and  as  such  has  certaiin  specified 
privileges  and  certain  specified  obligations. 
The  Mess  is,  in  fiict,  a  Regimental  Insti- 
tution as  indissoluble  as  the  Regiment 
itself,  and  its  plate  and  other  property  are 
in  no  sense  the  property  of  its  members, 
but  belong  to  the  Institution  in  trust  for 
its  members  for  the  time  being."  '*  Part 
of  the  Mess  equipments  in  divers  Regi- 
ments already  consist  of  a  Library  and  it 
has  been  more  than  once  considered  by 
the  Military  Authorities  whether  a 
Library  should  not  be  made  a  part  of  the 
necessary  equipment  of  every  Officers 
Mess  on  the  ground  that  access  to  books 
and  particularly  books  dealing  with  mili- 
tary matters  is  conducive  to  military 
efficiency." 

The  following  numbers  of  the  King's 
Regulations  and  Orders  for  the  Army 
were  referred  to  at  the  hearing : 

''931.  Every  officer  of  the  corps  is  to 
be  a  member  of  the  regimental  mess.  The 
commanding  officer  is  responsible  that  all 
the  regulations  relating  thereto  are  ob- 
served. He  will  also  ensure  that  the  mess 
is  conducted  without  unnecessary  expense 
or  extravagance,  and  must  by  his  personal 
example  and  advice  encourage  economical 
habits  and  careful  management." 

"  932.  Every  officer  is  personally  to 
pay  to  the  mess  president  his  mess  bill  and 
all  authorized  subscriptions  on  or  before 
the  7th  of  each  month,  and  the  president 
of  the  mess  committee  will  report  in 
writing  to  the  commanding  officer  any 
omission  to  do  so.  The  officer  concerned 
will  then  be  called  upon  for  an  explana- 
tion. If  the  result  be  unsatisfactory,  and 
the  account  is  not  settled  by  the  14th  of 
the  month,  the  circumstances  will  be 
reported  to  the  general  commanding." 

''934.  All  officers  present  at  regimental 
headquarters,  except  married  officers, 
are  to  be  dining  members  of  the  mess 
When  their  wives  or  families  are  absent, 
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married  officers  are  also  to  become  dining 
members/' 

"  935.  Upon  the  arrival  of  a  unit  at  a 
new  station,  the  commanding  officer  will, 
if  a  civilian  mess-man  is  employed,  take 
steps  to  caution  tradesmen  that  the 
officers  are  not  responsible  for  debts 
incurred  by,  or  on  behalf  of,  the  mess- 
man.  When  a  non-commissioned  officer 
is  employed  as  caterer,  the  mess  com- 
mittee will  be  responsible  for  pecuniary 
transactions  with  tradesmen." 

'^936.  A  sergeant  is  allowed  to  act 
as  mess-man  or  caterer  or  superintendent 
of  the  mess-establishment,  but  no  non- 
commissioned officer  is  to  be  employed  in 
any  menial  capacity  about  the  mess.'' 

"  939.  The  whole  of  the  mess  property, 
other  than  that  supplied  by  the  War 
Department,  will  be  insured  against  loss 
by  fire  or  shipwreck,  the  premiums  being 
made  a  charge  against  the  mess  fund." 

**  940.  Presents  of  plate  from  officers  on 
first  appointment,  on  promotion,  or  on 
other  occasions,  are  prohibited." 

^  943.  When  a  unit  furnishes  a  detach- 
ment of  not  less  than  three  companies, 
a  proportion  of  the  mess  fund,  plate,  and 
equipment  is  to  be  assigned  for  its  use." 

*'  958.  When  an  officer  is  removed 
from  one  unit  or  corps  to  another  by 
transfer,  exchange,  posting,  or  promotion, 
his  subscription  will  be  due  to  his  former 
unit  or  corps  until  the  date  of  his  actu- 
ally quitting  it.  Subscriptions  during 
the  period  which  may  intervene  between 
an  officer  quitting  one  unit  or  corps  and 
joining  another  will  be  due  to  the  unit 
or  corps  to  which  he  actually  belongs, 
according  to  the  date  given  in  the  London 
Oazette.  The  subscriptions  will  be  paid 
in  the  rank  with  the  pay  of  which  the 
officer  is  actually  credited." 

"  1166.  Reference  libraries,  for  the  use 
of  officers,  are  established  at  certain  mili- 
tary stations,  and  supplied  with  standard 
military  works.  These  libraries  will  be 
in  charge  of  the  staff  officer  referred  to  in 
para.  1163,  who  will  inspect  all  the  books 
about  the  15th  May  of  each  year,  and 
will  send  a  report,  accompanied  by  a  list 
of  the  books  in  his  charge,  and  any 
remarks  that  he  may  have  to  make  con- 
cerning their  condition,  <Scc.,  to  the  general 
officer  commanding,  who  will  then  report 


the  state  of  the  library,  and  the  names  of 
any  books  he  may  wish  added,  to  the  War 
Office." 

The  following  numbers  of  the  Regula- 
tions for  the  Allowances  of  the  Army 
were  also  referred  to  : 

'*527.  Mess  allowance  is  granted  in 
aid  of  the  maintenance  of  regimental 
messes,  so  as  to  enable  every  officer  to 
become  a  member  of  the  mess.  Except 
the  expense  of  a  reasonable  supply  of 
mess  hardware,  and  utensib,  the  whole 
sum  received  from  the  public  should  be 
applied  to  the  reduction  of  the  daily 
expenses  of  the  mess  and  for  the  comfort 
and  accommodation  exclusively  of  the 
officers,  and  more  particularly  of  the 
junior  officers,  who  attend  it." 

"671.  Library  allowance  is  granted 
for  the  provision,  repair,  &c.,  of  books, 
the  supply  of  newspapers,  periodicals,  and 
games,  and  the  pay  of  the  librarians  in 
garrison  and  regimental  libraries  and 
reading  rooms ;  the  fees  and  subscriptions 
being  appropriated  in  aid  of  the  expenses, 
inst^  of  being  credited  to  the  public." 

Upjohn,  K,C,^  and  J.  W.  Manning,  for 
the  plaintiff,  stated  the  case. 

Stafford  Croswian,  for  the  defendant 
Watts.^ — In  the  first  place,  this  is  an  abso- 
lute gif  b  of  the  library  and  residuary  estate 
to  the  officers  for  the  time  being  represent- 
ing the  mess  of  the  regiment.  The  words 
"  and  I  give  them  the  same  accordingly  " 
shew  that  it  was  a  gift  to  the  individuals 
constituting  the  mess,  not  to  the  mess 
itself.  The  subsequent  words  are  an 
attempt  to  graft  an  invalid  trust  on  an 
absolute  gift  and  are  not  effectual — Han- 
cock V.  WaUon  [l90l].^  If,  however,  the 
subsequent  words  are  valid,  then  the  gift 
is  a  valid  charity.  The  gift  of  the  houses 
is  a  good  gift  during,  at  any  rate,  the 
lives  of  the  old  officers  of  the  regiment 
now  alive,  and  the  life  of  the  survivor  of 
them. 

R.  J,  Parker,  for  the  Attorney-General. 
— ^This  gift  of  residue  is  within  the  pre- 
amble to  the  Statute  Of  Elizabeth,  being 
covered  by  the  phrase  "aid  or  ease  of 
any  poor  inhabitants  concerning  payment 
of  fifteens,  setting  out  of  soldiers  and 
other  taxes."  A  gift  for  ^  the  raising  of 
(1)  71  L.  J.  Ch.  149;  [1902]  A.0. 14. 
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soldiets  was  always  held  to  be  charitable, 
because  it  relieved  the  districts  respon- 
sible for  furnishing  the  local  militia. 
That  idea  has  been  carried  to  the  extent 
that  a  gift  to  the  Chancellor  of  the 
Exchequer  for  the  relief  of  the  national 
revenue  has  been  held  to  be  a  charity, 
inasmuch  as  the  gift  is  really  in  relief  of 
the  general  tax — Newkmd  v.  AU,-€^en. 

[1809]*  and  Nightingale  v.  Goulbum 
1848J.^  Moreover,  the  gift  in  the  pre- 
sent case  also  falls  within  the  fourth  class 
which  Lord  Macnaghten  gives  in  Income 
Tax  Commissioners  v.  Pemsel  [l89l],* 
being  for  a  general  public  purpose 
beneficial  to  the  community.  In  StrcUh- 
eden  and  CampbeUj  In  re;  AU  v. 
Siraiheden  and  CampbeU  [l894],^  a  gift 
for  the  benefit  of  a  volunteers  corps 
was  regarded  as  a  charitable  bequest, 
although  in  that  particular  case  the  gift 
was  to  arise  upon  a  condition  which 
transgressed  the  rule  against  perpetuities, 
and  was  held  void.  In  Stephens,  In  re  ; 
Oiks  V.  Stephens  [i892],^  the  gift  of  a 
prize  for  national  rifle-shooting  was  held 
to  be  charitable.  In  NoUagSj  In  re; 
Jones  V.  Palmer  [i895],^  however,  the 
gift  of  a  prize  for  the  promotion  of  yacht- 
racing  was  held  not  to  be  a  good  charity  ; 
for  although  it  might  indirectly  increase 
the  efficiency  of  the  nation  in  the  matter 
of  shipping,  yet  that  was  not  the  object 
of  the  gift,  but  only  an  indirect  con- 
sequence of  it.  The  officers'  mess  is  not, 
as  stated  in  the  plaintiffs  affidavit,  a  club, 
but  is  an  integral  part  of  the  regiment, 
and  is  a  compulsory,  and  not  a  voluntary, 
affair.  The  King's  Regulations  bear  that 
out,  and  also  shew  that  the  mess  is  a  con- 
tinuing thing  quite  independent  of  the 
volition  of  the  existing  officers.  A  gift  to 
the  mess,  therefore,  would  be  equally 
effective  as  a  charitable  gift  as  a  gift  to 
the  regiment ;  and  there  seems  to  be  no 
reason  why  a  gift  for  the  purpose  of 
increasing  the  efficiency  of  the  army 
should  not  be  a  good  charitable  gift. 

(2)  3  Mer.  684. 

(3)  16  L.  J.Ch.270;  17  L.J.Ch.  2»6:  6Hare. 
484;  2  Ph.  694. 

(4)  61  L.  J.  Q.B.  266  ;  [1891]  A.C.  631. 

(5)  63  L.  J.  Ch.  872  ;  [1894]  3  Ch.  266. 

(6)  27  L.  J.  N.C.  130;  W.  N.  (1892).  140. 

(7)  64  L.  J.  Ch.  696;  [1896]  2  Cb.  649. 


Jenkins,  K,C.,  and  T.  T.  liethold,  repre- 
senting the  heir-at-law  and  next-of-kin  of 
the  testator. — This  is  a  gift  of  residue  for 
the  benefit  of  the  mess  as  a  continuing 
body,  not  of  the  individual  members  of  it 
for  the  time  being.     This  gift  for  the 
purpose  of  maintaining  the  library  and 
renewal  of  books  for  ever  is  not  charitable. 
Lord   Macnaghten's    definition    is    wide 
enough     to    include    all    charities,    but 
certain    objects    might    come  within  it 
which  would  not  be  a  charity.     Gifts  for 
all  public  purposes  are  not  necessarily 
charitable.     The  case  of  C(xme  v.  Long 
[i86o],^  which  was  the  Penzance  Library 
case,  is  an  illustration  of  that.    That  was 
not  for  the  benefit  of  the  public  at  large 
so  as  to  come  within  the  meaning  of 
Lord  Macnaghten's  definition,  and  is  thus 
distinguishable  from  the  case  of  a  gift  to 
the  Chancellor  of  the  Exchequer  for  the 
reduction  of  the  National  Debt.     It  can- 
not in  the  circumstances  be  said  that  the 
gift  in  this  case  will  benefit  the  nation 
at  large;     it   is    only  a    gift  for    the 
benefit  of  the  officers  for  the  time  being 
of  a  particular  regiment.    The  Govern- 
ment subsidy  to  the  mess  cannot  properly 
be  applied  in  buying  books.    Whether 
the  authorities  may  hereafter  make    a 
library  a  necessary  part  of  the  equipment 
of  an  officers'  mess  or  not,  they  have  not 
yet  done  so ;  and  therefore,  although  they 
may  consider  it  would  contribute  to  the 
efficiency  of  the  army  and  so  be  a  public 
benefit,  still,  as  it  is  not  at  present  a  duty 
that  the  nation  undertakes,  no  expense 
would  be  saved  to  the  nation  by  this 
present  gift,  which  therefore   does  not 
£Edl  within   the  principle    making  it   a 
charity.     No  doubt  it  is  for  the  benefit  of 
the  nation  that  officers  should  be  well 
educated,  and  books  may  be  useful  in 
educating   officers,    but    it    is  too    fJEur- 
fetched  to  say  that  therefore  a  gift  of 
books  to  the  officers  of  a  particular  mess 
is  a  good  charitable  gift. 

Li  commenting  on  Lord  Macnaghten's 
fourth  class,  lindley,  L.J.,  in  Macduff^ 
In  re ;  Macduff  v.  Macduff  [i896],»  ex- 
plained that  there  might  be  some  pur- 
poses of  public  general  utility  which  might 
be  charitable,  and  some  which  might  not. 

(8)  29  L.  J.  Ch.  603 ;  2  De  G.  F.  &  J.  76. 

(9)  66  L.  J.  Ch.  700 ;  [1896]  2  Ch.  461. 
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In  this  present  case,  the  benefit  to  the 
community  is  not  sufficiently  direct  and 
clear  to  make  it  possible  to  brinj^  it  within 
the  fourth  head.  The  War  Office  makes 
no  provision  for  mess  libraries,  and  so 
this  would  not  be  charitable  on  the  ground 
of  saving  national  expense. 

The  gift  of  the  houses  at  Byde  is  void 
for  perpetuity,  and  with  regard  to  them 
there  is  an  intestacy. 

E.  J,  Parker  replied. 

FabweIiL,  J. — I  think  that  it  is  plain 
from  the  affidavit  of  the  Assistant  Adju- 
tant-General that  the  mess  is  an  integral 
portion  of  the  regiment,  and  not  a  mere 
club  as  has  been  suggested,  and  in  my 
opinion  this  gift  is  not  a  gift  to  officers 
individually,  but  is  a  gift  to  the  mess  for 
the  time  being. 

Now  the  real  question  is  whether  a 
gift  to  the  mess  of  a  fund  the  income  of 
which  is  to  be  applied  in  perpetuity  to 
keep  up  a  library  for  the  officers'  mess  of 
the  regiment  is  a  charitable  gift  within 
the  Statute  of  Elizabeth.  I  think  that 
probably  every  one  will  agree  with  Lord 
Justice  Lindley's  criticism  in  Macdvff^  In 
re^  of  Lord  Macnagh ten's  judgment  in 
Income  Tax  CommisHaners  v.  Pemsd^^ 
that  he  did  not  intend  to  say  that  every 
object  of  public  utUity  is  necessarily  a 
good  charity ;  but  there  is  no  doubt  that 
many  objects  are  charitable  because  they 
are  of  public  utility.  Some  objects  of 
public  utility  are  charitable,  though  not 
all,  and  the  question  is  whether  within 
the  purview  of  the  Statute  of  Elizabeth  a 
particular  object  is  or  is  not  charity. 

On  behalf  of  the  Attorney-General  the 
argument  was  put  on  two  grounds — 
namely,  that  anything  that  assists  the 
efficiency  of  the  army  is  charitable  within 
the  meaning  of  the  Act,  because  it  is  for 
a  public  purpose — a  purpose  in  which  the 
public  is  interested.  The  other  ground 
was  that  it  would  also  come  within  the 
last  clause  of  the  preamble  to  the  Statute 
of  Elizabeth — **  Aid  or  ease  of  any  poor 
inhabitants  concerning  payment  of  fif- 
teens, setting  out  of  soldiers  and  other 
taxes  " — because  it  would  relieve  taxation 
in  so  far  as  it  is  applied  to  the  mainten- 
ance of  the  officers'  mess.  The  difficulty 
of  applying  the  second  portion  is  that  at 


present,  at  any  rate,  looking  at  the  Regu- 
lations I  have  before  me,  there  is  no 
provision  made  for  payment  by  the 
Government  in  aid  of  the  library  of  the 
mess,  although  the  Gk)vemment  does  make 
allowances  in  aid  of  the  supply  of  other 
things  to  the  mess,  such  as  hardware, 
furniture,  and  other  appliances. 

I  have  come  to  the  conclusion  that  this 
is  a  good  charitable  gift  on  the  former 
ground  —  namely,  that  it  is  a  direct 
public  benefit  by  increasing  the  efficiency 
of  the  army  in  which  the  public  is  inte- 
rested, not  only  financially,  but  also  for 
the  safety  and  protection  of  the  country. 
I  am  disposed  to  think  it  might  be  sup- 
ported on  the  other  ground  also,  having 
regard  to  the  fourth  paragraph  of  the 
Assistant  Adjutant-General's  affidavit, 
which  states,  *'  Part  of  the  mess  equip- 
ment in  divers  regiments  already  consists 
of  a  library,  and  it  has  been  more  than 
once  considered  by  the  Military  autho- 
rities whether  a  library  should  not  be 
made  a  part  of  the  necessary  equipment 
of  every  Officers  Mess  on  the  ground  that 
access  to  books,  and  particularly  books 
dealing  with  military  matters,  is  conducive 
to  military  efficiency."  I  do  not  think  I 
am  bound  to  consider  whether  at  the 
moment  it  is  so,  if  there  is  any  reasonable 
probability  that  it  will  be  provided  in  the 
future ;  but  I  prefer  to  decide  the  point 
on  the  fbrmer  ground,  because  that  ap- 
pears to  me  to  come  within  the  principle 
on  which  the  Court  has  acted  in  applying 
this  very  difficult  question  of  the  Statute 
of  Elizabeth.  Of  course  I  desire  to  avoid 
any  misunderstanding.  I  am  not  sug- 
gesting for  a  moment  that  the  officers  are 
objects  of  charity.  It  is  the  public,  not 
the  officers,  who  get  the  benefit  by  the 
better  means  put  at  the  disposal  of  the 
officers  to  make  themselves  efficient  ser- 
vants of  the  King  for  the  defence  of  their 
country.  On  that  ground  I  think  it  may 
be  upheld, 

Mr.  Justice  Kekewich  has  held  that 
a  prize  for  shooting  is  a  good  charitable 
gift,  and  Mr.  Justice  Bomer  has  also 
considered  that  a  gift  to  a  volunteer 
corps  was  a  good  charity.  I  think  it 
would  be  difficult  to  say  that  money  to 
be  expended  in  terms  in  some  specific 
way  in  order  to  increase  the  efficiency 
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of  the  regiment  in  a  particular  mode 
would  not  be  a  good  charity.  This,  to  my 
mind,  does  increase  the  efficiency  of 
the  army  by  giving  the  officers  greater 
opportunities  of  providing  themselves  with 
literature.  It  is  suggebted  that  the  lite- 
rature that  they  buy  may  not  necessarily 
be  confined  to  military  literature,  but  I 
cannot  regard  that  as  a  conbideration  in 
this  case  any  more  than  the  Courts  have 
considered  that  in  the  case  of  a  provision 
for  a  public  library  the  library  may  con- 
tain rubbish  as  well  as  useful  books.  I 
must  assume  that  the  books  bought  will 
be  books  of  merit ;  and  so  long  as  they  are 
books  of  merit,  they  need  not  necessarily 
be  confined  to  military  literature.  After 
all,  an  officer  is  all  the  better  equipped 
if,  in  addition  to  being  well  instructed  in 
the  military  art,  he  can  speak  several 
languages,  and  if  he  knows  the  history  of 
his  own  nation  and  many  other  nations. 
I  should  be  sorry  to  have  to  hold  that 
any  gift  which  tends  to  educational  equip- 
ment in  that  way  is  not  a  charitable  gift. 
I  will  declare  that  the  gift  of  the  residuary 
estate  is  a  good  charitable  gift,  and  I  must 
direct  a  scheme.  With  regard  to  the  two 
houses  at  Ryde,  I  think  that  by  ''old" 
the  testator  meant  "  former  "  officers,  not 
''aged"  officers,  as  a  young  man  may 
be  called  an  old  Etonian,  and  that^ 
therefore,  the  gift  fails  altogether.  The 
testator  has  in  fact  given  the  whole  of  his 
residuary  estate  to  his  trustees  in  trust 
for  the  officers'  moss,  and  he  directs  it 
"to  be  invested  and  left  as  at  present 
invested,"  to  provide  money  for  the 
library.  Then  the  testator  gives  direc- 
tions as  to  these  houses  —  "  my  two 
houses  at  Ryde  for  use  of  old  officers  of 
the  regiment  at  a  small  rent  during  their 
life."  It  seems  to  me  that  the  houses 
form  part  of  the  residue,  but  are  to  be 
devoted  to  this  particular  purpose.  Un- 
less the  houses  pass  as  part  of  the  residue, 
they  are  not  given  by  the  will  at  all. 
I  think  that  the  testator  intended  to 
dispose  of  these  houses  as  part  of  his 
residuary  estate,  and  that  he  meant  them 
to  be  a  perpetual  endowment  for  the  use 
of  former  officers  of  the  regiment  at  a 
small  rent  during  their  lives.  On  that 
ground,  I  think  that  the  gift  fails,  and 
that  there  is  an  intestacy.     There  will 


have  to  be  an  enquiry  as  to  who  are  the 
testator's  next-of-kin. 


Bolicitors— G.  E.  Beal,  agent  for  J.  BobinsoD, 
Ryde ;  Treasury  Solicitor ;  Official  Solicitor. 

\_Rejported  hy  R.  J,  A.  Morriioi^  Esq., 
BarrUter-at'Law, 


[IN  THE  COURT  OP  APPEAL.] 
Vaughan  Williams,  L.J.  \ 
EoMBR,  L.  J.  Cohen  k 

Stirling,  L.J.  VCohbn,  In  re 

1905.  (No.  2). 

May  17.  J 

Solicitor  —  Coats  —  Taxation  —  Third- 
party  Order— Compromise  of  Litigation — 
Agreement  to  Pay  Costa — Solicitora  Act^ 
1843  (6  <fc  7  Viet.  c.  73),  a.  38. 

On  a  taxation  at  the  inatanee  of  a  third 
party  under  aection  38  of  the  SoUeitors 
Aot,  1843,  according  to  the  rule  established 
hy  Longbotham  k  Sons,  In  re  (73  L.  J. 
Ch.  681;  [1904]  2  Ch.  152),  «/*«  Taxing 
Master  is  right  tn  disallowing ^  as  against 
the  third  party,  any  unusual  and  u/nnecea* 
sary  costs,  though  incurred  by  the  special 
instructions  of  the  person  chargeable, 
which,  apart  from  such  special  instrue- 
tionsy  would  not  have  been  aUowed  against 
the  person  chargeable  on  an  ordinary  taxa- 
tion betu)een  solicitor  and  client;  and  it 
makes  no  difference  whether  the  UabiUty  of 
the  third  party  arista  out  of  an  implied 
contract,  as  in  the  case  of  mortgagor  and 
mortgagee,  or  under  an  express  (agreement 
by  the  third  party  to  pay  the  costs,  not 
amounting  to  a  complete  indemnity  to  the 
person  chargeable. 

Holliday  and  Godlee,  In  re  (58  L.  T. 
301),  overruled. 

Appeal  against  a  decision  of  Swinfen 
Eady,  J. 

Mrs.  Cotton  brought  an  action  in 
the  Sing's  Bench  Division  against  Mr. 
Edwardes,  and  Mr.  Edwardes  brought  an 
action  in  the  Chancery  Division  against 
Mrs.  Cotton,  In  the  course  of  these 
actions  Mrs.  Cotton  had  authorised  her 
solicitors,  Messrs.  Cohen  k  Coheiiy  to  incur 
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unusual  and  unneoeesary  expenses  which 
she  was  aware  that  she  would  have  to 
pay  herself,  and  which,  it  was  stated,  had 
been  allowed  against  Mrs.  Cotton  in  a 
previous  partial  taxation  of  an  earlier 
bill  of  costs  between  solicitor  and  client, 
in  which  taxation,  however,  no  certificate 
had  been  made,  and  which  had  not  been 
proceeded  with. 

On  January  12,  1904,  an  agreement 
was  made  between  Mrs.  Cotton  and  Mr. 
Edwardes  that  the  actions  should  be 
stayed  and  that  Mr.  Edwardes  should 
pay  Mrs.  Cotton's  costs  "as  between 
solicitor  and  client  relating  to  the  matters 
in  dispute  in  the  said  two  actions,  such 
costs  to  be  agreed  or  taxed.'' 

The  solicitors  delivered  a  bill  to  Mr. 
Edwardes  which  included  these  unusual 
and  unnecessary  charges.  Mr.  Edwardes 
then  obtained  the  usual  third-party  order 
for  taxation  under  the  Solicitors  Act, 
1843,  8.  38.  The  Taxing  Master  in  taxing 
the  bill  under  this  order  disallowed  these 
extra  costs,  and  on  a  summons  by  the 
solicitors  to  review  the  taxation  Swinfen 
Eady,  J.,  made  an  order  on  December  14, 
1904,  sending  it  back  to  the  Taxing 
Master  to  make  a  further  certificate,  not 
being  satisfied  that  the  Taxing  Master 
had  taxed  the  bill  on  a  right  principle, 
which  his  Lordship  stated,  when  once 
the  items  for  which  the  third  party  was 
liable  were  ascertained,  to  be  as  between 
the  solicitor  and  his  client  and  not  as 
between  the  solicitor  and  the  third  party.^ 
The  Taxing  Master,  when  the  matter 
came  before  him  under  this  order,  ad- 
hered to  his  former  certificate,  which  was 
re-filed  on  February  16,  1905.  He  gave 
the  following  reasons  : 

"In  pursuance  of  the  order  herein 
dated  December  14  1904  I  have  been 
attended  by  the  solicitors  for  the  Appli- 
caut  and  by  counsel  for  the  Respondents 
and  have  reviewed  and  reconsidered  my 
former  taxation  in  respect  of  the  items 
mentioned  in  the  objections  referred  to 
in  the  said  order. 

**  1  have  carefully  read  and  considered 
the  judgment  of  Mr.  Justice  Swinfen  Eady 
given  herein  on  December  14  1904,  and  I 
say  that  I  have  taxed  the  said  bill  of  costs 

(1)  See  CoTten  4"  Cohen,  In  re^  amte,  p.  192; 
[1905]  1  Ch.  345. 


in  relation  to  the  matters  in  dispute  as 
between  the  solicitors  and  their  client,  in 
so  far  as  in  my  judgment  and  discretion 
such  costs  came  within  the  scope  of  the 
liability  of  the  third  party.  The  agree- 
ment between  the  parties  to  pay  soli- 
citor and  client  costs  is  not  an  indemnity 
but  means  fair  reasonable  and  proper 
costs  as  between  solicitor  and  client  shall 
be  paid  by  the  third  party,  leaving  all 
costs  that  are  luxurious,  incurred  through 
over  caution,  unnecessary  or  unreason- 
able, to  be  paid  by  the  client. 

"I  have  therefore  taxed  and  allowed 
the  bill  of  costs  with  the  exceptions  lastly 
mentioned  as  between  solicitor  and  client, 
and  in  the  exercise  of  my  discretion 
(where  I  have  such  discretion)  and  I  have 
allowed  in  the  said  bill  the  items  that  I 
consider  the  third  party  is  liable  to  pay.'' 
The  solicitors  then  took  out  a  sum- 
moDs  asking  (a)  that  the  Taxing  Maater^s 
certificate  filed  on  July  13,  1904,  and 
re*filed  on  February  16,  1905,  might  be 
varied  or  discharged  on  the  ground  that 
the  taxation  had  proceeded  on  a  wrong 
principle  and  had  disallowed  items  pro- 
perly charged  ;  and  (6)  that  the  taxation 
might  be  reviewed  in  respect  of  the  objec- 
tions carried  in  before  the  Master. 

The  objections,  which  are  stated  in  the 
previous  report,  related  to  lllZ.  9«.  3d, 
taxed  off  the  whole  bill  (amounting  with 
disbursements  to  486/.  1 28.  2d).  As  in- 
stances, the  Taxiug  Master  had  disallowed 
items  relating  to  (a)  consultation  with 
leading  counsel  to  settle  statement  of 
claim;  (b)  consultation  with  leading 
counsel  to  advise  on  evidence ;  (c)  a  copy 
of  a  particular  edition  of  a  certain  play 
which  gave  rise  to  the  questions  in  dis- 
pute in  the  first  action.  He  had  alao 
reduced  a  charge  of  51.  5«,  for  "  instruc- 
tions for  brief  on  a  motion  in  the 
Chancery  action  to  a  nominal  amount, 
although  it  was  stated  that,  after  hearing 
the  parties,  he  had  allowed  the  5/.  5«.  to 
stand  in  the  earlier  bill,  the  taxation  of 
which  had  not  been  proceeded  with. 

Swinfen  Eady,  J.,  dismissed  the  appli- 
cation. He  said:  '^This  is  a  renewed 
attempt  to  obtain  the  allowance  of  certain 
very  heavy  charges.  The  Master  has 
taxed  the  bill,  and,  as  appears  from  his 
certificate,  he  has  proceeded  on  the  right 
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principle — that  is  to  say,  he  has  taxed 
the  bill  as  between  the  solicitor  and  client 
relating  to  the  matters  in  dispute  in  the 
t^ro  actions.  He  has  disallowed  certain 
items  as  being  outside  the  agreement  for 
ip^hich  the  third  party  is  not  liable,  and 
moreover  as  being  excessive  and  luxu- 
rious. It  has  been  contended  that  the 
Master  ought  to  have  allowed  these  items, 
and  that  practically  every  item  should  be 
allowed,  this  being  an  indemnity  taxation. 
In  my  opinion  that  is  not  so,  and  I  have 
ocJy  to  read  again  what  I  said  on  the 
former  occasion — namely,  *  In  my  opinion 
this  is  not  an  indemnity  taxation,  and  it 
does  not.foUow  that  because  on  this  taxa- 
tion items  for  which  the  third  party  is  not 
liable  are  disallowed,  those  items  have  not 
been  authorised  by  the  client.  It  may 
w^ell  be  that  the  soUcitors  will  be  entitled 
to  recover  them  against  their  client,  but 
the  liability  of  the  third  party  is  not  en- 
larged or  increased  by  his  obtaining  the 
third-party  order.'  I  have  nothing  to 
add  to  that." 

The  solicitors  appealed,  having  obtained 
leave  from  the  Court  of  Appeal. 

Jdacnctghleny  K,C,y  and  ff.  Greentoood, 
for  the  appellants. — Whether  the  agree- 
ment does  or  does  not  amount  to  a  com- 
plete indemnity  is  immaterial.  The  third 
party,  by  electing  to  take  advantage  of 
section  38,  puts  himself  into  the  shoes  of 
the  party  chargeable,  and  as  to  any  items 
of  'Work  within  the  scope  of  the  agreement 
he  cannot  take  any  objection  which  is 
not  open  to  the  party  chargeable.  There- 
fore he  cannot  object  to  charges  which 
the  party  chargeable  has  expressly  autho- 
rised, even  though  the  party  chargeable 
could  not  recover  them  from  him  if  the 
party  chargeable  had  paid  the  bill  and 
brought  an  action  to  enforce  the  agree- 
ment. A  contrary  view  would  place  the 
solicitor  in  a  very  difficult  position,  in- 
volving two  taxations  on  different  prin- 
ciples against  different  persons  in  respect 
of  the  same  work  under  precisely  similar 
orders  to  tax. 

The  language  of  section  38  shews  that 
the  taxation  is  to  proceed  on  the  same 
footing  in  all  respects  as  if  it  had  been 
obtained  by  the  party  chargeable  under 
section  37,  and  the  petition  for  such  an 


order  contains  a  submission  to  pay  what 
the  client  owes.  The  decision  of  North,  J., 
in  HoUiday  and  OodUe^  In  re  [l888],^  where, 
as  here,  there  was  an  express  agreement, 
is  a  direct  authority  to  that  effect. 

[RoMBE,  L.J.— The  Court  of  Appeal 
decided  the  opposite  in  Zongboihim  dt 
Sansy  In  re  [1904].'] 

Longbotham  d;  &ons,  In  re^^  and  the 
cases  which  were  there  approved  of — 
Negusyin  re  [i894],*  and  Gray^  In  re  [i90o]  * 
— were  all  cases  where  the  work  charged 
for  was  not  within  the  scope  of  the  tlurd 
party's  legal  liability.  They  were  all 
cases  of  implied  agreement,  and  the 
items  were  not  such  as  the  implied 
agreement  imposed  on  the  third  party. 
In  the  present  case  the  costs  un- 
doubtedly relate  to  the  subject-matter 
of  the  express  agreement,  the  matters 
in  dispute  in  the  two  actions;  and 
that  being  so,  there  is  no  authority  for 
saying  that  the  third  party  can  object 
to  their  reasonableness  if  he  proceeds 
under  section  38,  which  he  is  under  no 
obligation  to  do.  Brown,  In  re  [l867],* 
as  appears  fix>m  the  facts  stated  in  the 
report,  was  really  a  case  under  section  39, 
the  language  of  which  is  quite  different 
from  that  of  section  38,  and  does  not  put 
the  cestui  que  trust  or  residuary  legatee 
in  the  same  position  as  the  person 
chargeable. 

[Vaughan  Williams,  L. J.,  referred  to 
Garden/  an  SoUoUors  (3rd  ed.),  p.  328.] 

Even  if  that  case  be  a  decision  under 
section  38  it  is  distinguishable. 

We  also  contend  tlmt,  having  regard  to 
the  surrounding  circumstances  and  the 
nature  of  the  litigation  between  the 
parties,  the  items  objected  to  are  reason- 
able, and  would  have  been  allowed  if  the 
client  had  paid  the  bill  and  brought  an 
action  against  Mr.  Edwardes  on  his 
agreement,  although  we  admit  that  in 
such  an  action  only  fair  and  reasonable 
charges  would  be  recoverable.  On  this 
view  it  becomes  an  agreement  to  indem- 
nify, quite  apart  from  the  effect  of  the 
order  under  section  38. 

(2)  68  L.  T.  301. 

(3)  73  L.  J.  Ch.  681 ;  [1904]  2  Oh.  162. 

(4)  64  L.  J.  Ch.  79  ;  [1896]  1  Oh.  73. 
(6)  70  L.  J.  Oh.  133  ;  [1901]  1  Ch.  239. 
(6)  36  L.  J.  Ch.  842;  L.  R.  4  Kq.  464. 
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Cave^  K,C.^  and  A,  F,  Peterson,  for  the 
respondent,  in  the  course  of  the  argu- 
ment for  the  appellants,  referred  to 
Chapman,  In  re  |l882J,^  Blythe  d:  Fan- 
thawe^  In  re  [1882],^  and  Broad  d&  Broody 
In  re  [l886],™  but  were  not  themselves 
called  on  to  argue. 

Vaughan  Williamb,  L.J.  —  In  my 
judgment  the  decision  of  Mr.  Justice 
Swinfen  Eady  was  quite  right,  and  ought 
to  be  affirmed.  In  substance,  counsel  for 
the  appellants  divided  their  arguments 
into  two  parts.  Their  first  argument  is 
really  upon  the  construction  of  this  agree- 
ment. They  have  invited  us,  as  they 
invited  Mr.  Justice  Swinfen  Eady,  to 
construe  this  agreement  as,  according  to 
its  words,  an  indemnity  agreement.  They 
pressed  that  to  a  certain  extent  upon  us. 
I  do  not  think  that  the  leading  counsel 
urged  upon  us— certainly  he  did  not  do 
so  very  strenuously — ^that  the  items  dis- 
allowed by  the  Taxing  Master  could  come 
within  the  agreement,  unless  we  acquiesce 
in  his  contention  that  this  is  an  indemnity 
agreement.  The  junior  counsel  did  say 
something  to  suggest  that,  even  if  we 
construed  this  agreement  otherwise  than 
as  an  indemnity  agreement,  the  decision 
of  the  Taxing  Master  would  not  be 
justified.  But  it  does  not  seem  to  me 
that  really  that  point  was  discussed  at 
all  before  Mr.  Justice  Swinfen  Eady,  and 
it  is  a  matter  on  which  the  decision  of 
the  Master  cannot  be  seriously  impeached 
as  a  decision  on  a  question  of  fact.  I 
look  for  one  moment  at  the  agreement  to 
see  whether  it  is  an  indemnity  agree- 
ment. Paragraph  4  contains  a  passage 
by  which  Mr.  Edwardes  agreed  to  pay 
Mrs.  Cotton's  costs  ^'  as  between  solicitor 
and  client  relating  to  the  matters  in  dis- 
pute in  the  said  two  actions,  such  costs 
to  be  agreed  or  taxed."  In  my  judgment 
that  is  not  an  indemnity  agreement.  I 
think  in  construing  these  words  natu- 
rally, according  to  their  plain  meaning, 
they  were  not  intended  to  include  any 
costs  which  Mrs.  Cotton  might  have 
chosen  to  incur  relating  to  the  matters 
in  dispute,   but  only  such  costs  as  were 

(8)  52  L.  J.  Q.B.  75 :  10  Q.B.  D.  64. 

(9)  62  L.  J.  Q.B.  186 ;  10  Q.B.  D.  207. 
(10)  54  L.  J.  Q.B.  678 ;  16  Q.B.  D.  252. 


reasonable  and  proper  and  necessary  in 
the  actions.    I  do  not  propose  to  say  any- 
thing more  upon  the  question  of  the  con- 
struction of  the  agreement.     That  is  my 
view.     It  is  manifestly  not  an  indemnity. 
Taking  that  to  be  so,  counseUs  second 
point  was  that,  by  electing  to  tax  under 
section  38  of  the  Solicitors  Act,  1843,  a 
third  party  is  precluded  from  objecting 
to  any  item  which  he  could  not  be  called 
upon  to  pay  apart  from  the  section  or  apart 
from  the  scope  of  the  agreement.  We  have 
got  rid  of  the  question  of  the  scope  of  the 
agreement;;   so    the  argument  comes  to 
this — ^that  the  effect  of  section  38  is  that 
a  third  party  who  obtains  an  order  for 
taxation   under   that  section  alters  the 
nature  and  scope  of  his  liability  under 
the  agreement.  In  substance  that  is  what 
was  contended  before  us  to-day  and,  so 
far  as  I  can  make  out,  before  Mr.  Justice 
Swinfen  Eady.    The  learned  Judge  says 
in  his  judgment  in  Cohen  d:  Cohen,  In 
re,^  ^'  It  is  quite  clear  from  the  decision 
in  Gray,  In  re,^  the  principle  of  which 
was  affirmed   by  the    Court  of  Appeal 
in    Longbatham   ds    Sons,  In    re,^    that 
where  a  third  party  obtains  an  order 
to   tax   it   does    not    alter    the    nature 
or    enlarge  the  scope  of   his   liability." 
I   entirely    assent    that    that    was    the 
decision  in  Longbotham  ds  Sons,  In  re,* 
and  I  say  again,  as  I  said  in  that  case,  that 
we  were  merely  following  that  which  had 
been  laid  down  by  Mr.  Justice  Cozens- 
Hardy  in   Gray,  In  re,^  and    by    Mr. 
Justice  Chitty  in  Negus,  In  re}  "What  was 
laid  down  by  Mr.  Justice  Cozens- Hardy  in 
Gray^  In  r»,*  was  as  follows :    **  With 
respect  to    matters    falling    within    lus 
liability  under  a  contract  express  or  im- 
plied,  he    cannot    dispute    the    amount 
properly  payable  as  between  the  solicitor 
and  his  own  client,  but  in  other  respects 
his  liability  is  not  increased  by  obtaining 
a  third  party  order  to  tax.''     He  had 
referred  to  the  judgment  of  Mr.  Justice 
Chitty  in  Negus,  In  re*  and  read  a  long 
passage  from  that  judgment  beginning : 
"The    other    point   remains,  viz.,   that 
this  is  a  third  party  taxation,  and  the 
general  rule  is  that  a  third  party  stands, 
as  between  himself  and  the  solicitor  whose 
bill  he  is  taxing,  in  the  position  of  the 
party  chargeable.     But  that  rule  does  not 
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prevent  the  taxing  master  from  consider- 
ing the  question  of  the  liability  of  the 
third  ptrty."  Speaking  for  myself,  I  do 
not  think  it  is  necessary  to  say  any  more. 
I  agree  with  the  judgment  of  Mr.  Justice 
Swinfen  Eady.  I  think  his  judgment 
followed — as  indeed  he  said  it  followed — 
our  own  decision  in  Longbotham  d;  ^Vm«, 
In  re,^  and  I  really  regard  the  argument 
which  has  been  addressed  to  us  to-day  as 
an  attempt  to  persuade  us  that  we  were 
wrong  in  that  case. 

I  will  add  a  word  upon  Gray,  In  re.* 
It  is  said  that  in  that  case  Mr.  Justice 
Oozens-Hardy  recognised  the  decision  in 
HoUiday  and  GodUe,  In  re*  1  cannot 
agreewith  that  suggestion.  InGray^Inre,^ 
Mr.  Justice  Cozens-Hardy,  in  dealing  with 
the  case  before  him,  said :  "  In  the  present 
case  it  was  conceded  by  counsel  for  the 
solicitors  that  certain  charges  inserted  in 
the  bill,  though  proper  as  between  the 
solicitors  and  their  client,  ought  to  be  ex- 
cluded from  the  bill,  and  the  master  has 
taken  this  view.  I  refer  to  charges  with 
reference,  to  a  writ  for  specific  per- 
formance of  the  agreement  for  a  lease. 
The  master  has  also  struck  out  from  the 
bill  the  costs  relating  to  the  counterpart 
lease,  although,  such  costs  were  clearly 
proper  as  between  the  solicitors  and  their 
client.  How  is  the  line  to  be  drawn? 
There  is  great  difficulty  in  arriving  at 
a  satis&ctory  answer.  I  think  the 
true  view  is  that  the  third  party  order 
does  not  alter  the  nature  or  enlarge  the 
scope  of  the  liability  upon  the  existence 
of  which  the  order  is  based."  The  learned 
Judge  said  that  just  after  he  had  been 
dealing  with  the  judgment  of  Mr.  Justice 
North  in  HoUiday  and  GodUe,  Inre^;  and 
it  seems  to  me  therefore  quite  plain  that 
what  he  was  doing  was  simply  to  dis- 
tinguish Gra/y^  In  re,*  from  HoUiday  and 
Godlee,  In  re,^  upon  a  ground  which 
brings  Gray,  In  re,*  and  also  the  present 
case  within  our  decision  in  Longbotham  de 
SonB,  In  re.'  In  my  judgment  it  does 
not  make  any  difference  whether,  as  in 
Longbotham  ds  Sons,  In  re,'  the  liability  is 
that  of  a  mortgagor  and  mortgagee,  which 
IB  not  the  result  of  an  agreement  inter 
partety  but  an  agreement  implied  by  law, 
or  whether  the  obligation  is  that  which 
arises  from  an  agreement  inter  partes.  In 
Vol.  74.— OHANa 


either  case,  if  there  is  an  obligation 
limited  by  an  agreement  implied  by  law  or 
inier  partes,  the  fact  that  the  third  party 
objiains  an  order  under  section  38  does 
not  alter  his  liability.  The  appeal  must 
be  dismissed  with  costs. 

RoMBB,  L.J. — I  also  am  of  opinion 
that  this  appeal  fails.  On  the  question 
of  the  construction  of  the  agreement  I 
have  come  to  the  conclusion  that  Mr. 
Edwardes  did  not  contract  with  the  lady 
to  indemnify  her  against  all  sums  which 
she  might  have  to  pay,  nor  against  all 
the  liabilities  which  she  might  have  in- 
curred to  her  solicitors.  The  agreement 
speaks  of  costs  '*  as  between  solicitor  and 
client  relating  to  the  matters  in  dispute 
in  the  said  two  actions,  such  costs  to  be 
agreed  or  taxed."  In  my  opinion  the 
proper  construction  of  the  agreement  is 
that  Mr.  Edwardes  made  himself  liable 
for  all  costs  which  would  ordinarily  be 
allowed  between  solicitor  and  client  on 
taxation.  In  my  view  he  did  not  make 
himself  liable  for  items  which  could  not 
be  properly  charged  by  the  solicitor 
against  his  own  client  except  by  virtue 
of  some  special  agreement.  Test  it  in 
this  way.  Suppose  she  had  agreed  to 
pay  50/.  to  the  solicitors  as  a  retaining 
fee,  and  it  was  paid  under  circumstances 
which  precluded  her  from  getting  it  back 
again,  could  it  be  said  that  this  agree- 
ment made  Mr.  Edwardes  liable  to  pay 
such  an  item  as  that  ?  To  my  mind,  no. 
He  has  contracted  to  pay  solicitor-and- 
client  costs  to  be  taxed  in  the  ordinary 
way  without  regard  to  any  special  arrange- 
ment which  may  have  extended  the 
ordinary  client's  luibility. 

That  being  so,  on  the  construction  of 
the  agreement  Mr.  Edwardes  was  a  third 
party,  and  entitled  to  an  order  under 
section  38.  Since  the  fuU  discussion  of 
these  orders  in  Longbotham  ds  Sons,  In 
re,'  and  of  the  cases  there  cited,  it  is 
clear  at  the  present  day  that  a  third 
party  obtaining  such  an  order  does  not 
make  himself  liable  to  pay  such  items  as 
I  have  referred  to,  which  could  not  be 
charged  for  by  the  solicitors  except  by 
virtue  of  a  special  arrangement.  To  hold 
otherwise  would  be  to  prevent  a  third 
party    from    obtaining    the    benefit    of 
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section  38.  Either  he  would  have  to  forego 
taxation,  or,  if  he  obtained  it,  would  find 
himself  liable  to  pay  sums  which  could 
not  be  contemplated  by  him,  and  for  which 
as  third  party  he  was  not  liable.  Applying 
the  general  principle  of  Longhoikamv  dc 
Sana,  In  rt?  to  this  case,  it  is  clear  that 
the  items  disallowed  by  the  Taxing  Master 
were  items  for  which  Mr.  Edwardes  was 
not  liable.  They  were  items  for  which 
the  lady  would  not  have  been  liable  but 
for  some  special  agreement.  Unless  the 
solicitors  had  explained  these  items  to 
Mrs.  Cotton  and  shewn  her  that  they 
could  not  be  properly  charged  against  her 
and  would  not  be  allowed  on  a  party-and- 
party  taxation  and  obtained  her  special 
authority,  these  items  could  not  have 
been  charged  against  her  by  her  solicitors, 
and  therefore  the  third  party  was  not 
liable  under  the  agreement,  and  his 
liabUity  was  not  increased  because  he  had 
taken  advantage  of  the  order  under 
section  38. 

That  ends  the  case  ;  but  I  should  like 
to  say  a  word  on  the  so-c&lled  hardship 
to  solicitors  which  may  be  caused  by  this 
decision.  The  hardship  would  be  the 
other  way,  to  my  mind,  if  we  decided 
differently.  It  would  be  a  great  hard- 
ship if  a  person  who  had  made  himself 
liable  to  pay  solicitor-and-client  costs  of 
the  ordinary  kind  could,  by  taking  an 
order  under  section  38,  find  himself  liable 
to  pay  sums  which  he  knew  nothing  about 
— sums  only  chargeable  against  the  client 
by  virtue  of  some  special  agreement. 
There,  to  my  mind,  would  lie  the  hard- 
ship. On  the  other  hand,  I  see  no 
hardship  on  the  solicitors.  They  have 
always  the  liability  of  their  own  client  to 
fall  back  uponi  Every  solicitor  knows  his 
liability  to  have  his  bill  of  costs  taxed. 
His  bUl  is  always  to  be  taxed  under  the 
third-party  section,  and  if  he  puts  into 
his  bill  items  which  cannot  be  charged 
against  the  third  party,  it  is  no  hardship 
on  him  if  they  are  not  allowed ;  nor  is  it 
any  hardship  that  he  cannot  be  allowed 
extra  items — items  which  can  only  be 
allowed  by  special  agreement  where  his 
bill  is  taxed  between  solicitor  and  client. 

Stirling,  L.J. — There  are  two  points 
to  be  considered — first,  the  construction 


of  the  agreement  entered  into  with  the 
third  party;  and  secondly,  whether  the 
fact  that  he  has  obtained  an  order  under 
section  38  makes  any  difference.  The 
agreement  is  that  the  third  party  is  to 
pay  the  client's  costs  ''  as  between  solicitor 
and  client  relating  to  the  matters  in  dis- 
pute in  the  said  two  actions,  such  costs  to 
be  agreed  or  taxed."  To  my  mind  that 
means  proper  and  reasonable  costs  relating 
to  the  matters  in  dispute,  and  does  not 
extend  to  costs  which  the  solicitors  could 
only  recover  from  their  client  if  they 
shewed  that  they  had  obtained  proper 
authority  from*  her  afber  giving  her  an 
explanation. 

Then  does  the  fact  that  the  order  was 
made  under  section  38  makes  any  dif- 
ference )  Prior  to  the  decision  in  lAmg- 
botham  <k  Sons,  In  re,^  there  was  a  great 
deal  to  be  said  on  that  question,  but  I 
understand  that  that  decision  was  in- 
tended to  follow  the  law  laid  down  in 
GrcM/f  In  r»,*  where  it  was  said,  "  even 
on  a  third-party  taxation  the  Court  is 
bound  to  look  at  the  nature  of  the  items 
and  to  consider  whether,  apart  from  the 
order,  the  applicant  is  under  any  liability 
to  pay  them.  In  other  words,  although 
the  solicitor  may  put  in  one  bill  as  against 
his  own  client  a  series  of  items,  some  of 
which  may  go  beyond  the  liability  of  the 
third  party,  the  third  party  does  not  by 
obtaining  an  order  to  tax  render  himself 
liable  to  the  whole  bill.  With  respect  to 
matters  falling  within  his  liability  under 
a  contract  express  or  implied,  he  cannot 
dispute  the  amount  properly  payable  as 
between  the  solicitor  and  his  own  dient, 
but  in  other  respects  his  liability  is  not 
increased  by  obtaining  a  third-party  order 
to  tax."  That  being  the  view  which  I 
take,  I  think  that  the  judgment  of  Mr. 
Justice  Swinfen  Eady  was  right,  and  that 
the  appeal  fails. 

Appeal  dismissed. 


Solicitors — Cohen  &  Cohen ;  Slark,  Edwards 
kCo. 


[Heportcd  by  A.  Cordery,  £s§.f 
JSarrtiter-at'Zafv, 
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Kekkwigh,  J.  )Tapp  and  London  and 
1905.         >     India  Docks  Co.'s 
May  12.      )       Oontracjt,  In  r«. 

Yendor  and  Purchaser— Title— S0UU- 
ment — Investment  Clattse — "  Securities  " — 
Power  to  Van/  or  Transfer — Purchase  of 
Ground-rsTits — Implied  Power  to  SeU — 
Trustees  for  Purposes  of  Settled  Land 
Acts. 

Under  a  marriage  settlement  the  trustees 
were  directed  to  stand  possessed  of  certain 
scheduled  shares^  stock,  and  securities  upon 
trust  at  any  time^  with  the  usual  consents^ 
toseUthe  same  and  invest  the  proceeds  in 
various  investments^  including  "  the  pur- 
chase of  freehold  grownd  rents"  unth 
power  from  time  to  time  ^^to  vary  or 
transfer  such  stocks^  funds^  shares  or 
securities  into  or  for  others  of  the  same  or  a 
like  nature.'*  The  trustees  purchased  free- 
hold ground-rentSy  and  in  1901  ^  tenant 
for  life  under  the  settlement  agreed  to  sell 
the  same.  The  purchasers  objected  to  the 
title  on  the  ground  that  the  trustees  were 
not  trustees  for  the  purposes  of  the  Settled 
Land  Acts : — Held,  that  the  u)ord  "  secu- 
rities "  in  this  settlement  meant  anything  to 
he  purchased  under  the  poioer,  and  that, 
having  regard  to  the  power  to  vary  and 
transfer  ^  "securities,'*  the  trustees  had 
power  to  sell  the  ground-rents,  and  were 
consequently  trustees  for  the  purposes  of 
the  Settled  Land  Acts. 

By  a  marriage  settlement  dated 
April  13,  1887,  and  made  on  the  marriage 
of  William  Monro  Tapp  with  Kate 
Garrett  Grimwood,  it  was  declared  that 
the  trastees  therein  named  should  stand 
possessed  of  the  shares,  stock,  and  secu- 
rities specified  in  the  schedule  thereto, 
and  the  income  thereof,  upon  trust  to 
permit  the  same  to  remain  in  their  then 
present  state  of  investment,  or  at  any  time 
or  times,  with  the  consent  in  writing  of 
the  husband  and  wife,  to  sell  or  realise 
the  same  or  any  part  or  parts  thereof,  and 
invest  the  moneys  produced  thereby  in 
any  of  the  public  stocks  or  funds  or 
Government  securities  of  the  United 
Kingdom,  or  India,  or  any  colony  or 
dependency  of  the  United  !^ingdom,  or 
upon   mortgage    of   freehold,    copyhold. 


leasehold,  or  chattel  real  securities  in 
England  or  Wales,  or  in  the  purchase  of 
freehold  ground-rents,  or  in  guaranteed 
or  preference  stocks  or  debentures  or 
debenture  stock  of  any  railway  company 
or  municipal  body  in  the  United  King- 
dom, or  in  the  shares  or  stocks  or  secu- 
rities of  any  railway  in  India,  or  upon  the 
first  mortgage  bonds  or  debentures  of  any 
railways  in  the  United  States  of  America 
paying  a  dividend  on  their  original  stock, 
with  power  from  time  to  time,  with  such 
consent  as  aforesaid,  "  to  vary  or  transfer 
such  stocks  funds  shares  or  securities 
into  or  for  others  of  the  same  or  a  like 
nature."  W.  M.  Tapp  was  tenant  for 
life  of  the  trust  funds  under  the  settle- 
ment. 

On  May  27,  1898,  the  trustees  of  the 
settlement,  with  the  consent  of  the 
husband  and  wife,  purchased  the  free- 
hold ground  -  rents  issuing  from  the 
premises  known  as  167-185  (odd  num- 
bers only,  both  inclusive)  Drew  Road, 
Silvertown,  North  Woolwich;  and  on 
May  24,  1899,  the  trustees,  wiUi  the  like 
consents,  made  a  further  purchase  of  the 
ground-rents  issuing  from  Nos.  187-193 
in  the  same  road,  and  all  the  said  pre- 
mises were  duly  conveyed  to  the  trustees. 

On  December  16,  1901,  the  London 
and  India  Docks  Co.,  as  authorised  by 
the  London  and  India  Docks  Co.  (New 
Works)  Act,  1901,  gave  notice  to  the 
trustees  to  treat  for  the  purchase  of  the 
premises  Nos.  167-193  Drew  Road.  On 
February  15,  1905,  an  agreement  was 
made  between  W.  M.  Tapp,  in  exercise 
of  his  statutory  power  as  tenant  for  life 
under  the  settlement,  for  the  sale  of 
the  premises  in  question  to  the  London 
and  India  Docks  Co.  An  abstract  of 
title  was  delivered,  and  the  purchasers 
objected  that  the  trustees  of  the  settle- 
ment of  April  13, 1887,  were  not  trustees 
for  the  purposes  of  the  Settled  Land 
Acts,  and  that  their  power  of  sale  was 
limited  to  stocks,  funds,  shares,  and 
securities,  and  did  not  extend  to  ground- 
rents  purchased  by  them  outright.  To 
this  objection  it  was  replied  that  the 
trustees'  power  of  sale  extended  to  the 
investments  representing  the  trust  funds. 
A  summons  was  taken  out  by  the  vendor 
to  have  this  question  determined. 
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Patpiter  {J,  W.  Greig  with  him),  for 
the  summons. — The  word  "securities'' 
includes  these  "freehold  ground-rents," 
which  there  was  express  power  under  the 
settlement  for  the  trustees  to  purchase. 
The  word  has  been  construed  in  a  wide 
sense  as  synonymous  with  '*  investments  ' 
in  the  case  of  Gent  and  Ea$ovk$  CarUract^ 
In  re  [l905].* 

The  power  to  sell  arises  by  virtue  of 
the  power  in  the  settlement  to  "  vary  or 
transfer  securities."  Having  this  power 
to  sell,  they  are  trustees  for  the  purposes 
of  the  Settled  Land  Acts. 

C.  A,  Turner f  for  the  purchasers. — 
The  meaning  of  "  securities  "  has  been  in 
effect  defined  in  this  settlement,  and 
cannot  be  enlarged.  There  is  no  power 
to  sell  real  estate  at  all.  The  case  of 
Gent  and  Ecuon^s  CorUrcicty  In  re,^  was 
the  case  of  a  will,  and  the  words  in  a 
settlement  will  be  construed  more  strictly. 
The  power  to  vary  "  securities  "  will  not 
give  a  power  to  sell  ground-rents,  which 
are  not  "Eecurities"  strictly  so  called. 
The  case  referred  to  is  distinguishable. 
Here  all  the  words  point  to  funds  of  a 
personal  character.  Rayner^  In  re; 
Rayner  v.  Rayner  [i903],*  which  was 
followed  in  Gent  and  Eaeon'e  Contract^ 
In  re,^  by  Farwell,  J.,  is  distinguishable 
also  on  similar  grounds. 

Kekewich,  J. — The  purchasers  have 
been  well  advieed  in  taking  the  opinion 
of  the  Court  upon  this  point,  as  it  affects 
the  title  of  the  property  which  they  are 
purchasing ;  but  I  have  no  doubt  myself 
that  they  will  get  a  good  title  to  it,  so  far 
as  this  point  is  concerned.  What  the 
word  "securities"  means  in  any  parti- 
cular instrument  must  depend  mainly 
upon  the  construction  of  that  instrument. 
The  word  is  often  used  loosely.  I  do  not 
think  the  question  here  depends  upon  the 
exact  meaning  of  the  word  "  securities  " 
by  itself.  The  whole  settlement  must  be 
looked  at  in  order  to  see  what  it  was  in- 
tended that  the  trustees  should  do.  The 
settlement  provides  that  the  trustees  are 
to  hold  the  shares,  stock,  and  securities 
mentioned  in  the  schedule,  and  they  are 
to  vary  such  securities.  Then  the  trustees 

(1)  AnU,  p.  333;  [1905]  1  Ch.  386. 

(2)  73  L.  J.  Ch.  1!1 ;  [1904]  1  Ch.  176. 


are  directed  to  sell  or  realise  the  same,  or 
any  part  or  parts  thereof^  and  invest  the 
proceeds.  In  the  investment  daiise  the 
word  "  securities  "  occurs ;  and  after  stating 
various  Government  funds,  the  clause 
goes  on  :  "  or  upon  mortgage  of  freehold 
copyhold  leasehold  or  chattel  real  securi- 
ties in  England  or  Wales."  It  is  quite  dear 
that  a  mortgage  of  freeholds  or  leaseholds 
as  a  security  was  intended  to  be  covered. 
If  the  trustees  were  nctt  authorised  to  in- 
vest upon  the  security  of  freehold  ground- 
rents,  of  course  they  would  not  have  been 
justified  in  such  a  purchase;  but  they 
were  expressly  authorised  to  invest  in 
the  purchase  of  freehold  ground-rents  and 
divers  other  things.  There  is  a  long  and 
elaborate  list  of  investments,  and  then 
the  settlement  goes  on  to  give  the  trustees 
power  from  time  to  time  with  such 
consent  as  aforesaid,  "  to  vary  or  transfer 
such  stocks  funds  shares  or  securities  into 
or  for  others  of  the  same  or  a  like  nature." 
That  must  include  the  shares,  stock,  and 
securities  mentioned  in  the  schedule,  and 
it  must  also  include  the  specified  things  in 
which  they  are  at  liberty  to  invest,  and, 
amongst  other  things,  the  freehold  or 
leasehold  mortgages.  If  that  is  so,  why 
not  also  the  freehold  ground-rents  which 
they  have  purchased  under  the  power  in 
the  settlement  ? 

Then  it  is  said  that  a  freehold  ground- 
rent  is  not  a  "  security."  In  one  sense,  no 
doubt,  it  is  not,  accurately  speaking.  A 
man  who  invests  upon  ground-rents  is 
not  investing  upon  a  security ;  yet,  apart 
from  a  lawyer's  point  of  view,  a  man  who 
invests  on  ground-rents  is  securing  so 
much  a  year  in  return  for  his  money. 
I  think  it  is  not  an  uncommon  thing  for 
a  man  to  say, "  I  have  invested  my  money 
in  freehold  ground-rents  which  bring  me 
in  6  per  cent."  He  is  not  speaking  in 
language  of  grammatical  accuracy,  but  in 
common  parlance  he  speaks  of  a  secu- 
rity. It  is  not  particularly  good  drafting 
in  this  settlement,  but  I  cannot  doubt 
that  the  "  securities  "  to  be  varied  mean 
anything  to  be  purchased  under  the  power, 
including  freehold  ground-rents.  Here, 
therefore,  I  have  an  instrument  which 
seems  to  me  to  give  a  power  to  the 
trustees  to  sell  anything  that  they  have 
purchased  under  the  power.    They  have 
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purchased  under  the  power,  and  they  can 
sell.  Having  the  power  of  sale  under 
the  settlement,  as  regards  these  freehold 
ground-rents  they  are  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  and 
there  will  he  a  declaration  accordingly. 


Solicitors — ^Tapp,  Blackmore   &    Weston,    for 
vendor ;  E.  F.  Turner  k,  Sons,  for  purchasers. 

[Reported  hy  G.  Macan,  E$q,y 
Barruter'at'Lcm. 
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appeal.] 

Vaughan  Williams,  L.  J.  n 

ROMEB,  L.J.                               j 

British 

Stirling,  L.J.                   1 

Widows 

1905.                  I 

Assurance 

April  17,  18.            1 

Co.,  In  re 

May  19.              J 

Insurance  {Lift)  —  Company  —  Other 
Business  besides  Life  Assurance — Insuffi- 
ciency of  Insurance  Fund — Winding-up 
Petition — Scheme  of  FtUure  Working — 
Life  Assurance  Companies  Act^  1870 
(33  d:  34  Vict.  c.  61),  s.  4. 

A  company  which  carried  on  the  busi- 
ness of  selling  tea  combined  unth  that  of 
life  assurance  was  ordered  to  be  wound  up 
by  Bucklet,  J.  On  appeal^  a  scheme  having 
been  prepared  and  approved  by  aU  parties 
enabling  the  company  to  carry  on  its  busi- 
nesses separately  so  as  to  comply  unth  sec- 
tion 4c  of  the  Companies  Assurance  Act, 
1870,  arid  affording  reasowMe  seourHy  to 
the  assured,  the  Covbt sanctioned  the  scheme 
and  discharged  the  order  of  Buckley,  J., 
the  company  undertaking  to  carry  on  its 
business  in  accordance  with  the  scheme. 

Form  of  scheme. 

Appeal  by  the  company  against  a 
windixig-up  order  made  by  Bucskley,  J. 

The  company,  which  was  incorporated 
under  the  Companies  Acts  in  1902,  carried 
on  the  business  of  selling  tea  combined 
with  life  assurance  for  providing  pensions 
for  widows.  According  to  its  original 
scheme  the  company  undertook  to  pay 
lOs,  a  week  to  eyery  woman  who  had 
purchased  not  lees  than  half  a  pound  of 


Co.'s  Contract,  In  re. 

the  company's  tea  for  not  less  than 
thirteen  consecutive  weeks  previously  to 
her  becoming  a  widow,  and  to  continue  such 
payments  so  long  as  she  should  continue 
a  widow  and  purchase  half  a  pound  of  tea 
from  the  company  in  each  week.  Pensions 
of  6s,  a  week  were  to  be  obtained  by  pur- 
chasers of  half  the  quantity  on  the  same 
conditions.  The  rights  under  the  assur- 
ance were  limited  to  receiving  payment 
of  the  pensions  rateably  out  of  75  per  cent, 
of  the  net  profits  on  the  tea  sold,  and  the 
pensioners  were  to  have  no  rights  against 
the  company  beyond  the  75  per  cent,  and 
accumulations  thereof.  To  provide  this 
fund  the  tea  was  sold  at  a  price  of  from 
8^.  to  Is.  in  excess  of  its  fair  retail  value, 
and  those  who  wished  to  avail  themselves 
of  the  pension  scheme  purchased  the  tea 
at  this  extra  or  loaded  value.  In  Novem- 
ber, 1904,  the  company  were  advertising 
a  proposal  to  sell  coffee  and  cocoa  on  the 
same  terms. 

On  February  5,  1905,  Buckley,  J., 
made  an  order  for  winding  up  Nelson  & 
Co.,  which  was  a  qpmpany  of  a  similar 
kind — see  Nelson  de  Co,^  In  re  [l905]  ^ — 
after  which  the  British  Widows  Assur- 
ance Co.,  considering  that  their  own 
original  scheme  was  a  failure,  ceased  to 
accept  fresh  business  under  the  old  con- 
ditions, and  issued  a  prospectus  offering 
their  old  customers  substituted  contracts 
or  policies  under  six  **  Tables  of  Benefits  " 
(A,  B,  C,  D,  E,  and  F),  classifying  the 
several  events  on  which  the  benefits  would 
accrue,  which  tables  were  believed  to  be 
calculated  on  a  sound  financial  basis.  The 
new  scheme  involved  setting  aside  90  per 
cent,  of  the  net  profits  on  the  tea  sold, 
and  placing  a  minimum  of  7d,  or  Sd. 
per  pound  of  tea  sold  to  the  insurance 
fund ;  whereas  under  the  original  scheme 
it  appeared  that  only  a  very  small  propor- 
tion of  the  extra  or  loaded  price  ever 
reached  the  insurance  fund. 

The  great  majority  of  the  existing  cus- 
tomers accepted  policies  under  the  new 
scheme;  but  on  March  2,  1905,  two 
dissentient  policy-holders  presented  this 
petition,  intituled  under  the  Companies 
Acts,  1862  to  1890,  and  the  Life  Assur- 
ance Companies  Acts,  1870  and  1872, 
alleging  that  the  company  was  insolvent, 
(1)  Ante,  p.  290 ;  [1905]  1  Ch.  651. 
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that  a  windiog-up  was  just  and  equitable, 
and  that  the  business  of  the  company 
required  investigation,  and  asking  for  the 
compulsory  winding-up  of  the  company. 

Buckley,  J.,  made  the  usual  compulsory 
order,  fie  considered  that,  on  the  evi- 
dence, having  regard  to  the  insufficiency 
of  the  insurance  fund,  the  company  had 
become  insolvent  under  the  original 
scheme,  and  that  the  insolvency  con- 
tinued under  the  new  scheme;  and, 
further,  that  the  scheme  provided  no 
^'separate  assurance  fund"  within  the 
meaning  of  section  4  of  the  Life  Assurance 
Companies  Act,  1870.^ 

The  company  appealed. 

The  appeal  was  heard  on  April  17 
and  18,  when,  after  hearing  the  argu- 
ment, their  Lordships  directed  that  the 
appeal  should  stand  over  in  order  that  a 
scheme  for  further  carrying  out  the 
objects  of  the  company  might  be  prepared 
by  the  company  and  submitted  to  the 
respondents'  actuaries.  Upon  its  being 
approved  of  by  all  parties,  it  was  to  be 
brought  before  the  Gourt  for  its  sanction, 
with  evidence  sufficient  to  satisfy  the 
Court  that  the  requirements  of  section  4 
of  the  Life  Assurance  Companies  Act  had 
been  complied  with.  In  the  meantime 
the  business  of  the  company  was  to  be 
carried  on  by  the  official  receiver  in  the 
same  way  as  it  had  been  since  the  wind- 
ing-up order  had  been  made  by  Buckley,  J. 
Thereupon  a  scheme  for  the  future  work- 
ing of  the  company  was  prepared  by  the 
company,  and  submitted  to  and  approved 
of  by  the  actuaries  for  the  respondents, 
the  scheme  being  in  the  following 
form : 

(2)  Life  Assaiance  Act,  1S70,  s.  4 :  *<  In  the 
case  of  a  company  established  after  the  passing 
of  this  Act  transacting  other  business  besides 
that  of  life  assurance,  a  separate  account  shall 
be  kept  of  all  receipts  in  respect  of  the  life 
assurance  and  annuity  contracts  of  the  com- 
pany, and  the  said  receipts  shall  be  carried  to 
and  form  a  separate  fund  to  be  called  the  life 
assurance  fund  of  the  company,  and  such  fund 
shall  be  as  absolutely  the  security  of  the  life 
policy  and  annuity  holders  as  though  it  be- 
longed to  a  company  canying  on  no  other 
business  than  that  of  life  assurance,  and  shall 
not  be  liable  for  any  contracts  of  the  company 
for  which  it  would  not  have  been  liable  had  the 
business  of  the  company  been  only  that  of  life 
assurance.  ..." 


RE,  App. 

"  Proposed  Conditions  of  Future  Work- 
ing.— 1.  The  company  will  institute  a 
separate  life  assurance  branch  afisnrmg 
benefits  in  accordance  with  the  six  Tables 
A,  B,  C,  D,  E,  and  F  already  advertised— 
but  assurances  in  accordance  with  the 
terms  of  Tables  A,  B,  C,  and  D  will  be 
issued  only  to  persons  at  present  holders 
of  policies  upon  those  terms,  and  to  the 
extent  to  which  they  now  are  entitled  to 
assurance.  2.  Every  assurance  contract 
under  the  new  scheme  will  be  secured  hj 
a  separate  policy,  which  will  be  issuable 
both  to  customers  for  tea  and  ooooa,  &c. 
(hereinafter  called  tea  customers),  and  to 
those  who  are  not  tea  customers  of  the 
company.  3.  The  policy  will  be  an  ordi- 
nary industrial  life  assurance  policy  con- 
taining no  reference  whatever,  neither  in 
the  body  of  the  policy  nor  by  endorse- 
ment, to  the  purchase  of  tea.  The  weekly 
premium  to  be  charged  for  full  assurance 
shall  be  Is. ;  for  half  assurance,  Qd, ;  and 
for  quarter  assurance,  3d.  4.  Full  assur- 
ance means  such  assurance  as  under 
Tables  A  to  F  would  have  been  obtained 
by  the  purchase  of  1  lb.  of  tea  per  week ; 
half  assurance  such  as  would  have  been 
obtained  by  the  purchase  of  ^  lb.  of  tea 
per  week ;  and  quarter  assurance  such  as 
would  have  been  obtained  by  the  pur- 
chase of  ^*lb.  of  tea  per  week.  5.  In  the 
case  of  those  assured  who  are  tea  cus- 
tomers the  collection  card  shall  show  in 
the  heading  thereof  that  the  sum  pay- 
able weekly  includes  It.  in  respect  of  in- 
surance premium.  6.  If  the  tea  customer 
ceases  to  purchase  tea,  the  insurance  pre- 
mium of  Is.  remains  payable  should  she 
decide  to  continue  the  insurance.  7.  The 
whole  of  the  premiums  received  will  be 
carried  to  an  assurance  account  and  an 
assurance  fund,  as  provided  by  the  Life 
Assurance  Companies  Act,  1870,  out  of 
which  will  be  payable  only  the  sums 
allowed  by  the  Life  Assurance  Companies 
Acts,  subject  to  a  provision  that  the  con-  • 
tribution  of  the  life  assurance  fund 
towards  the  expenses  of  conducting  the 
business  shall  not  exceed  5c^.  per  week  in 
respect  of  each  full  assurance,  and  2^d 
per  week  in  respect  of  each  half  assurance, 
and  1^.  per  week  in  respect  of  each 
quarter  assurance,  so  that  if  the  maximum 
rate  of  expense  is  charged  against  the 
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life  assoraoce  fund  there  will  be  lefb 
7d.  to  meet  daixns  and  bonuses  in 
respect  of  each  fuU  assurance,  3^.  in 
the  case  of  each  half  assurance,  and  l^d, 
in  the  case  of  each  quarter  assurance. 
8.  The  company  shall  agree  to  pay  to  the 
assurance  fund  Id.  upon  every  premium 
ibr  a  full  assurance,  ^.  upon  every  pre- 
mium for  a  half  assurance,  and  ^.  upon 
every  premium  for  a  quarter  assurance 
paid  by  persons  assurod  previously  to 
February  5,  1905,  who  are  holders  of 
policies  under  Tables  A,  B,  C,  or  D,  or 
have  policies  assuring  larger  amounts 
than  those  specified  in  Tables  E  or  F, 
and  the  sums  payable  under  this  clause 
into  the  assurance  fund  shall  be  applicable 
only  to  the  payment  of  claims  and  bonuses 
{if  any)  as  aforesaid.  9.  Any  expenses  of 
the  business  of  the  company  in  connexion 
with  assurance  not  (Hrovided  for  out  of 
the  amounts  applicable  thereto,  as  herein- 
before mentioned,  shall  be  borne  and  paid 
by  the  company  out  of  its  funds,  other 
than  those  carried  to  the  assurance 
account  and  assurance  fund.  10.  The 
accounts  of  the  company  shall  be  made 
ap  annually,  and  if  a  sum  equal  to  90  per 
«ent.  of  the  profits  of  the  company  for 
«ach  year  other  than  profits  in  the  life 
assurance  fund  shall  exceed  the  aggregate 
of  7d,  out  of  every  full  assurance  premium, 
3^.  out  of  every  half  assurance  premium, 
and  1|^.  out  of  every  quarter  assurance 
premium  paid  to  the  company  during  the 
year,  for  which  the  accounts  are  so  made 
up,  or  Sd,y  4td,f  and  2d,  respectively  in 
the  case  of  those  insurances  referred  to  in 
Clause  8  hereof,  the  said  excess  shall  be 
added  to  the  assurance  fund  and  be  appli- 
cable only  to  the  payment  of  claims  and 
bonuses  (if  any)  as  aforesaid.  1 1.  A  first 
valuation  of  the  assets  and  liabilities  of 
the  assurance  fund  shall  be  made  by  a 
qualified  actuary  as  at  December  31, 1908, 
and  annually  thereafter,  and  any  surplus 
available  after  making  all  necessary 
reserves  shall  be  divided  into  ten  equal 
parts,  nine  of  which  shall  be  apportionable 
either  in  cash  or  equivalent  benefits  among 
the  persons  assured  who  at  the  date  of  the 
valuation  are  in  full  benefit,  and  such  ap- 
portionment shall  be  made  in  such 
manner  as  the  directors  shall  determine ; 
and  the  remaining  one-tenth  part  shall 


BE,  App. 

be  treated  as  part  of  the  profits  of  the 
company.  12.  The  other  conditions  of 
the  assurance  shall  be  the  same  as  those 
now  in  force  under  the  policies  issued  in 
pursuance  of  Tables  A,  B,  C,  D,  E,  and  F 
respectively,  save  that  in  the  place  of  pur- 
chases of  tea,  cocoa,  ikc,  the  payment  of 
premiums  shall  be  the  consideration  for 
the  policy  and  definition  of  full  benefit, 
partial  benefit,  and  the  other  conditions 
shall  be  varied  accordingly.  13.  As  re- 
gards existing  business: — Every  person 
entitled  to  insurance  benefits  under  the 
Tables  A,  B,  C,  D,  E,  and  F  shall  be 
offered  and  be  entitled  to  claim  a  new  policy 
conferring  similar  benefits  under  the 
new  scheme.  14.  As  regards  lapsed 
business,  any  person  whose  right  to  bene- 
fits has  lapsed  during  the  period  since 
February  5,  1905,  by  reason  of  the  com- 
pany's agents  not  having  called  upon  her, 
or  since  March  2,  1905,  by  reason  of  the 
uncertainty  created  by  the  presentation  of 
the  petition  to  wind  up,  or  otherwise 
owing  to  the  presentation  of  the  said 
petition,  and  not  by  her  own  desire  or 
default,  shall  be  entitled,  upon  applying 
for  a  policy  under  the  new  scheme  under 
Tables  E  or  F,  and  on  making  a  purchase 
of  tea,  <Sec.,  to  the  amount  which  if  pur- 
chased during  the  said  interval  would 
have  kept  her  assurance  on  foot  (or  in  the 
alternative,  on  paying  a  sum  equal  to  the 
aggregate  weekly  premiums  falling  due 
during  the  said  interval  at  the  rate  of  -!«., 
Qd,f  or  Sd.  per  week,  as  the  case  may  be), 
to  have  a  new  policy  issued  to  her  for  full 
assurance,  half  assurance,  or  quarter  as- 
surance, as  the  case  may  be,  under  such 
of  the  said  Tables  E  or  F  as  she  may 
select.  15.  Any  person  holding  a  sub- 
sisting assurance  under  the  original  pen- 
sion scheme  effected  before  February  5, 
1905,  who  has  not  in  the  meantime 
accepted  or  agreed  to  accept  an  assurance 
under  one  of  the  Tables  A,  B,  0,  D,  E, 
or  F,  and  whose  claims  have  not  emerged, 
and  who  has  regularly  taken  tea  up  to 
this  date,  shall  be  offered  (a)  the  return 
of  all  premiums  paid  by  her  at  the  rate 
of  7d,  for  every  lb.'  of  tea  or  cocoa  she 
shall  have  purchased,  together  with  inte- 
rest at  4  per  cent,  per  annum,  or  {b)  the 
right  to  have  a  new  policy  issued  to  her 
for  full    assurance,    half   assurance,   or 
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quarter  assurance,  as  the  case  may  be, 
under  such  of  the  said  Tables  E  or  F  as 
she  may  select.  16.  Any  person  who 
was  assured  before  February  5,  1905, 
under  the  pension  scheme,  and  whose 
claim  has  emerged  and  is  still  outstanding, 
shall  have  her  claim  satisfied  in  ordinary 
course." 

The  case  having  been  restored  to  the 
paper,  the  scheme  was  on  May  19  sub- 
mitted to  the  Court  for  approval. 

Gare-Broume,  K.C.j  and  Martelliy  for 
the  appellants. 

YoungeTy  K,C,y  for  contributories  sup- 
porting the  appeal. 

Ev€y  K,C,y  and  Ward  Coldridge,  for  the 
petitioners. 

A.  H.  Jeanly  for  parties  supporting 
the  petition. 

B.  J.  Fark&Ty  for  the  Board  of  Trade.— 
The  scheme  has  not  been  sufficiently  ex- 
amined by  the  Board  of  Trade,  and  I  ask 
that  the  sanction  be  postponed  to  enable 
it  to  be  further  examined. 

Vauqhan  Willums,  L. J. — In  this 
matter  we  have  the  advantage  of  having 
had  this  scheme  critically  considered  by 
actuaries  representing  both  the  petitioners 
in  the  winding-up  petition  and  the  com- 
pany ;  and  these  actuaries,  who  are  people 
whose  position  as  skilled  actuaries  can  be 
in  no  way  questioned,  are  agreed  that  if 
this  scheme  is  carried  out  there  will  be 
reasonable  security  for  the  assured  re- 
ceiving the  benefits  which  it  is  intended 
they  dbould  receive  under  the  policies. 
In  addition  to  that,  the  evidence  before 
us  shews  that  there  is  nothing  in  this 
scheme  which  in  any  way  leads  one  to  sup- 
pose that  the  carrying  out  of  the  scheme 
which  the  company  by  their  counsel 
undertake  to  carry  out  will  so  cripple  the 
business  of  the  company  as  to  prevent 
them  not  only  from  carrying  on  their 
business  as  a  solvent  company,  but  also 
from  arriving  at  a  period  of  prosperity. 

Every  one  must  be  glad  that  this  result 
has  been  arrived  at,  because  it  is  plain 
that,  if  the  anticipations  of  these  experts 
are  verified  in  £Eict,  the  assured  will  gain 
thereby  that  sort  of  assurance  which,  as 
thrifty  people,  they  have  been  trying  to 
obtain,  and  they  will  be  saved  from  the 


very  serious  loss  which  would  inevitably 
have  come  upon  them  if  this  company  had 
had  to  be  wound  up  under  a  compulsory 
order. 

With  regard  to  what  counsel  for  the 
Board  of  Trade  has  said  about  the  Board 
of  Trade,  that  Board  very  often  afibrds 
great  assistance  to  the  Court  in  company 
cases,  and  the  Court  is  always  glad  to 
accept  its  assistance  ;  but  in  the  present 
case  it  appears  that  the  Board  has  not  in 
fact  examined  into  this  scheme,  and  to 
postpone  the  sanction  of  this  scheme  to 
allow  the  Board  to  do  so  would  be,  in 
effect,  to  run  a  great  risk  that  the  scheme 
never  could  be  carried  out  at  all,  because 
it  is  obvious  that  every  week's  delay  makes 
it  more  difficult  to  carry  out  a  scheme  of 
this  sort. 

Counsel  mentioned  that  the  Board  of 
Trade  thought  that  they  might  possibly 
have  thrown  some  light  upon  the  previoos 
events  in  the  history  of  this  company 
which  might  lead  us  to  the  conclusion 
that  this  opportunity  of  framing  and 
working  out  this  scheme  might  possibly 
be  an  opportunity  which  the  company 
were  not  entitled  to  have.  With  r^;ard 
to  that,  we  decided  when  this  appeal  was 
before  us  on  the  last  occasion  that  the 
company  should  have  this  opportunity, 
and  they  have  had  it ;  and  I  myself  have 
no  reason  at  all  to  doubt  that  in  acting 
upon  the  opinions  of  these  experts  we  are 
acting  upon  opinions  which  the  Court  is 
not  only  entitled  to  act  upon,  but  is  bound 
to  accept.  Under  these  circumstances 
we  sanction  the  pit)po6ed  order. 

BoMER,  L.J.,  and  Stiblinu,  L.J.,  con- 
curred. 

Appeal  aUofvedy  the  company  under- 
taking to  earry  on  Hmrhm- 
neaeea  in  acoordance  wUh  the 
eeheme  approved  by  the  Court. 


Solicitors— Walter  B.  Styer ;  L.  Weatherley ; 
H.  Garland  Wells,  agents  for  Dunn  & 
Baker,  Exeter;  Solicitor  to  the  Board  of 
Trade. 

[Reported  by  A.  Cbrdery,  Etq,^ 
Barriiter*at-Law, 
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Will  — Strict  Setilement  —  Dwiie  of 
Estate  Tailt— Provision  for  Reduction  to 
Life  Estate  if  Devisee  ''Bom*'  within 
Testator's  Lifetime— Devisee  en  Ventre  sa 
Mhe  at  Time  of  Testator's  Death. 

There  is  no  rule  of  law  that  the  word 
<*  bom  "  includes  a  ehUd  en  ven^e  sa  mere 
under  all  circumstances, 

Whersj  aoeordingly,  a  wiU  devised  an 
estate  tail  to  a  ehild  unborn  at  the  date 
of  the  wiU,  with  a  proviso  that  this  estate 
tail  was  to  be  cut  down  to  a  life  estate  in 
ease  the  devisee  should  be  ''  bom  "  within 
the  testator's  Ufetime^SiA^,  that  the 
devisee  was  not  '' bcrrh'' within  the  tes- 
tator's lifetime^  although  he  was  en  ventre 
sa  m^e  at  the  date  of  the  testator's  death. 

Trial  of  action. 

By  his  will  dated  June  22,  1854,  the 
late  George  William  Kush  devised  cer- 
tain real  estate  to  his  brother,  Alfred 
Rush,  for  life,  with  remainder  to  hid 
brother's  eldest  son,  Alfred  George 
Anderson  Bush,  for  life,  with  divers 
remainders  in  tail ;  with  remainder  to  his 
brother's  second  son,  George  Acland 
Gordon  Bush,  for  life,  with  divers  re- 
mainders in  tail ;  with  remainders  to  the 
third,  fourth,  and  every  other  son  and 
sons  of  his  brother,  Alfred  Bush,  seve- 
rally, successively,  and  in  remainder  one 
after  another,  according  to  priority  of 
birth,  and  to  the  heirs  of  the  body,  and 
bodies,  of  such  son,  and  sons,  lawfully 
issuing.  And  the  testator  thereby  de- 
clared that  any  third,  or  other,  son,  or 
sons,  of  his  brother,  Alfred  Bush,  bom  in 
the  testator's  lifetime,  should  not  take  a 
larger  interest  in  the  said  estates  than  for 
life  only,  with  remainder  to  his  issue  in 
tail. 

The  testator  died  on  September  15, 
1854,  and  a  third  son,  William  Beau- 
marice  Bush,  was  born  to  his  brother, 
Alfred  Bush,  on  October  9,  1854,  about 
three  weeks  after  the  testator's  death. 

Alfr^  Bush  was  now  dead,  and  his 
two  eldest  sons,  Alfred  George  Anderson 
Bush  and  George  Acland  Gordon  Bush, 
had  also  died  without  leaving  issue. 


A  question  having  arisen  as  to  whether 
the  third  son,  Willuim  Beaumarice  Bush, 
was  *'  bom,"  within  the  meaning  of  the 
will,  within  the  testator's  lifetime  (and  so 
took  only  an  estate  for  life,  with  re- 
mainder to  his  issue  in  tail)  or  was 
"  bom  "  after  the  testator's  death  (and  so 
took  an  estate  in  tail),  the  present  action 
was  commenced  for  its  determination, 
asking  for  a  declaration  that  he  was  en- 
titled to  an  estate  in  tail. 

Eve,  JT.C.,  and  R.  J.  Parker,  for  the 
plaintiff.— "Bom,"  as  used  in  this  will, 
must  be  taken  in  its  strict  and  literal 
sense.  It  is  true  that  the  Courts  have 
decided,  with  reference  to  the  rule  against 
perpetuities,  that  a  child  en  ventre  sa 
m^e  at  the  time  of  a  testator^s  death  is 
living  at  that  period.  It  is  also  true  that, 
with  reference  to  remoteness,  this  is  now 
a  fixed  and  established  rule,  and  applies 
even  in  a  case  where  it  results  in  hard- 
ship—TT^inwr'*  7Vt«to,  In  re;  Moore  ▼. 
Wingifield  [l903].^  There  is,  however, 
nothing  in  that  case — or  in  any  other 
case — to  suggest,  as  a  rule  of  universal 
construction,  and  apart  from  all  reference 
to  the  rule  against  remoteness,  that 
"  bom  "  is  under  all  circumstances,  and 
for  all  purposes  whatever,  to  be  construed 
as  including  a  child  en  ventre  sa  mere, 

Mieklem,  E.Cy  and  Wace,  for  the 
defendants. — "  Bom,"  in  this  case,  must 
be  construed  so  as  to  include  a  child  en 
ventre  sa  mh*e  at  the  critical  date.  It 
was  the  intention  of  the  testator  to 
tie  up  the  estate  as  long  as  was  legally 
possible,  and  this  intention  will  best  be 
met  by  the  construction  for  which  we 
contend.  Such  a  construction  does  not 
offend  against  the  rule  against  per^ 
petuity.  It  is  significant  that  in  the 
2nd  edition  (1864)  of  Davidson's  Pre- 
cedents (vol.  iv.  p.  334)  the  follow- 
ing provision  is  added  to  the  end  of  the 
proviso  for  reducing  to  life  tenancies 
tenants  in  tail  male  bom  in  the  testator's 
lifetime:  "But  no  person  who  shall  be 
en  ventre  sa  m^re  at  my  decease  shall, 
with  reference  to  the  operation  of  the 
proviso  lastly  hereinbefore  contained,  be 
considered  as  bom  in  my  lifetime."  It 
is  noticeable,  in  the  present  case,  that  no 

(1)  73  L.  J.  Ch.  670 ;  [1908]  2  Ch.  411. 
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such  provision  is  inserted.  In  the  3rd 
editicm  (1880,  vol.  iv.  p.  391)  the  same 
provision  is  still  inserted,  but  a  doubt 
(note/)  is  expressed  as  to  whether  its 
retention  is  not  superfluous,  having 
regard  to  the  decision  in  BktBion  v. 
BkuBon  [lS64].*  In  Troioer  v.  BtUts 
[1823]  ^  it  was  held  that  a  bequest  in 
trust  for  all  the  children  of  the  testatrix's 
nephew,  bom  in  her  lifetime,  included  a 
cbild  en  ventre  aa  m^  at  the  time  the 
testatrix  died. 

EvSf  JT.C,  in  reply. — ^There  is  no  case 
in  which  a  child  en  ventre  ea  mhre  has 
been  held  to  be  bom,  as  a  matter  of  pure 
construction,  with  the  result  of  cutting 
down  his  interest.  In  Trower  v.  BvUSy^ 
in  which  the  Oourt  seems  to  have  been 
influenced  by  Doe  d,  Lanoashire  v.  Lar^ 
eashire  [i792],^  there  was  no  question  of 
curtailing  the  child's  interest. 

Cur,  adv,  vuUm 

Mofy  30. — ^SwiNFBN  Eady,  J.,  delivered 
a  written  judgment. — The  question  is, 
Did  William  Beaumarice  Bush  take  under 
the  will,  in  the  events  which  happened, 
an  estate  tail,  or  only  a  life  estate) 
Although  not  actually  bom  until  three 
weeks  after  the  testator^s  death,  is  he  to 
be  deemed  to  have  been  ^'bom  in  the 
testators  lifetime"  within  the  meaning 
of  the  will  ?  Construing  the  will  accord- 
ing to  the  primary  (or  natural)  meaning 
of  the'  words  used,  it  is  clear  that 
William  B.  Bush  was  not  bom  in  the 
testator^s  lifetime,  but  twenty-one  days 
after  the  testator^s  death.  No  doubt  it 
has  been  held  that,  for  the  purpose  of 
taking  under  or  fulfilling  the  condition 
of  a  gift,  a  child  en  v^yAre  ea  m^re  will 
come  within  such  words  as  child  or  issue 
"  living  "  or  "  bom  "  at  a  certain  time — 
Troioeryr.  BuUb  *  and  BwrowSy  In  re  ;  Cleg- 
horn  v.  Burrowe  [l895]  *  ;  but  considera- 
tions of  this  kind  do  not  arise  in  the 
present  case,  where  the  only  result  of 
holding  that  the  child  was  bom  at  the 
testator's  death  would  be  to  reduce  his 
interest  from  an  estate  tail  to  a  life 
estate.    Again,  in  considering  the  rule  of 

(2)  34  L.  J.  Ch.  18 ;  2  De  G.  J.  &  S.  666. 

(3)  1  L.  J.  (o.s.)Ch.  115;  1  Sim.  &  S.  181. 

(4)  5  Term  Rep.  49. 

(6)  66  L.  J.  Oh.  52;  [1895]  2  Ch.  497. 


law  as  to  remoteness,  and  deciding  a 
question  of  perpetuity,  a  child  en  venire 
ea  nUre  at  the  testator's  death,  and  subse- 
quently born,  is  considered  as  a  "  life  in 
bein^  at  the  testator^s  death — Long  v. 
Bla^aU  \i797y  and  Wilmerj  In  re; 
Moore  v.  Wingfidd."^  But  no  such  question 
arises  here. 

If  the  language  of  the  wOl  had  referred 
to  any  third  or  subsequent  son  ''  born  in 
the  testator's  lifetime,  or  in  due  time  after 
his  decease,"  William  B.  Bush  would 
clearly  have  taken  only  an  estate  for 
life,  with  remainders  in  tail;  and  such 
remainders  would  have  been  perfectly 
valid,  and  would  not  have  inMnged 
the  rule  of  law  as  to  remoteness.  I 
have  only  to  consider  what  the  testator 
meant.  Did  he  mean  actuaUy  bom  in 
his  lifetime ;  or  did  he  mean,  bom  in  his 
lifetime,  or  in  due  time  after  his  death  ? 
In  my  opinion  he  meant  exactly  what  he 
said,  and  there  is  no  rule  of  law  com- 
pellhig  me  to  hold  that  by  the  phrase 
*'  bom  in  his  lifetime  "  he  included  a  child 
not  bom  in  his  lifetime,  but  three  weeks 
after  his  death.  The  practice  of  con- 
veyancers has  not  been  uniform  with 
regard  to  the  provisions  of  the  clause  in 
wUls  reducing  to  life  tenancies  the  estates 
tail  of  persons  bom  in  the  testator's  life- 
time, made  tenants  in'  tail  by  the  wilL 
In  Dcmdeon^i  Preoedenta  (3rd  ed.  vol.  iv. 
("  Wills  "),  p.  391)  there  is  a  proviso  that 
no  person  en  venire  ea  rn^e  at  the  testator^s 
decease  shall  be  considered  as  bom  in  the 
testator's  lifetime,  with  reference  to  the 
operation  of  the  clause  reducing  an  estate 
tail  to  a  tenancy  for  life;  but  a  note 
appears  on  p.  392  that  the  proviso  is 
probably  superfluous.  In  other  books 
of  precedents  the  proviso  does  not  find 
any  plaoe.^  In  any  case,  it  is  not,  in 
my  opinion,  necessary.  The  true  con- 
struction of  the  clause  in  question  is  to 
confer  an  estate  tail  on  all  persons  bom 
after  the  testator's  decease,  by  the  will 
made  tenants  in  tail ;  and  this  estate  is 
not  reduced  to  a  life  estate  merely  because^ 
although  bom  after  the  testator's  death, 
they  are  nevertheless  bom  within   the 

(6)  7  Term  Rep.  100. 

(7)  But  see  Bythewood  and  JarmarCi  Con^ 
veyoAwing  (4th  ©d.  [1889]  vol.  vii.  p.  937, 
fonn  12). 
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Villas  v.  Gilbet. 
period    of  gestation.      There  will  be  a 
declaratioii  as  asked  by  the  statement  of 
claim. 

SolioitoT8--^Reed  k,  Beed,  agents  for  Reed  Ac  Co., 
Taanton ;  Baileys,  Shaw  k  Gillett. 

[ReparUd  Jnf  Joieph  JE,  MorrU,  Ikg^ 
Barrister-at'Lair, 


[IN   THB  COURT  OF  APPEAL.] 

May  9, 10.    June  6.      J     ^^^  ^^• 

Company  —  Ariielea  —  Share» — Certifi- 
cate— Trawfer — Note  on  CerHfiecUe  as  to 
Froduetion  before  Registration  of  Trans- 
fer— Duty  of  Company  as  regctrds  Trans- 
fer—  Fcdse  Statement  by  Shareholder — 
Notice  of  Prior  Charge  through  Officers  of 
Company—^Power  to  **  lend  money  " — Loan 
to  Servant  of  Company, 

C.J  the  registered  holder  of  shares  in  the 
defendant  company,  in  May,  1903,  de- 
posUedthe  certifeaUfor  theshares  toith  the 
fdainiifasse(nirityforaloanyandexeetited 
a  transfer  to  the  pknntif  with  the  daie 
left  in  bhnk.  There  was  a  note  at  the 
foot  of  the  certifioaie:  ^^  without  the  pro- 
duction of  this  oertifeate  no  transfer  of  the 
shares  mentioned  therein  can  be  registered*' 
C.J  who  was  in  the  employment  of  <Aa 
company  J  in  JunCy  1903,  entered  into  an 
arrangement  with  the  managing  director 
and  two  of  the  officers  of  ike  compofny  for 
an  advance  to  be  made  to  him  by  the  com- 
pany,  part  of  the  arrangement  being  that 
he  shindd  seU  his  shares  in  the  company^ 
and  thai  the  proceeds  of  sale  should  bepend 
to  the  company  in  pari  repayment  of  the 
loan.  C.  sold  his  shares  to  7.  for  902., 
and  the  money  was  paid  by  Y.  to  the  com- 
pany. C.  lodged  a  transfer  of  the  shares 
to  T.  with  the  company  for  registration 
wiihout  the  certificate^  but  with  a  dedara- 
tion  that  the  certificate  was  held  by  a 
friend  ofhisy  but  not  ^^  as  a  charge  against 
any  loan  or  other  consideration.'*  C.  was 
trusted  by  the  director Sy  and  they^  acting  in 


good  faithy  accepted  his  statementy  and 
registered  the  transfer  to  T.y  and  issued 
a  new  certifieate  to  him: — Held,  on  the 
faetSy  that  the  company  had  received  the 
901.  with  such  knowtedgCy  and  under  such 
eireumstanees  that  they  ought  to  be  treated 
as  having  received  it  to  the  use  of  the 
piUkintiffy  and  the  plaintiff  was  entitled  to 
reoover  it  from  the  company. 

Decision  of  Fabwbll.  J.  {antSy  p.  156 ; 
[1905]  1  Cb.  296),  reversed  on  the  facts. 

The  articles  of  the  company  empowered 
the  directors  to  lend  money  and  generally 
undertake  such  other  financial  operations 
as  might  in  their  opinion  be  incidental  or 
useful  to  the  general  business  of  the  com" 
pony :  —  Held,  that  this  authorised  the 
making  of  a  loan  to  a  servant  trusted  by 
the  company. 

Appeal  from  decision  of  Farwell,  J. 

The  facts  as  to  the  formation  of  the 
company  are  stated  in  the  report  of  the 
case  in  the  Court  below,  but,  having 
regard  to  the  view  which  the  Court  of 
Appeal  took  of  the  case,  the  following 
additional  statement  of  facts  is  necessary. 

The  memorandum  of  association  of  the 
company  stated  the  specific  objects  for 
which  it  was  formed,  the  chief  object 
being  the  taking  over  and  carrying  on  the 
business  of  mechanical  engineers,  and  it 
included  as  an  object  the  doing  of  all  such 
things  as  were  incidental  or  conducive  to 
the  attainment  of  the  other  objects. 

In  June,  1903,  one  Willifun  Casmey 
waa  in  the  employment  of  the  defendant 
company  as  manager  of  the  company's 
business  at  Leeds,  and  was  the  registered 
holder  of  120  shares  in  the  company.  On 
June  23,  1903,  he  wrote  to  James  Keith, 
the  managing  director  of  the  defendant 
company,  a  letter  in  which  he  stated  that 
he  was  in  financial  difficulties  and  asked 
for  assistance,  saying  that  he  would  like 
an  advance  of  180/.,  which  he  would 
return  at  25Z.  quarterly  and  pay  6  per 
cent,  for  it.  Keith  replied  by  a  letter 
dated  June  24  to  the  effect  that,  having 
consulted  Mr.  Shillito,  the  secretary  of 
the  company,  he  had  sent  Mr.  fiampsheir, 
the  accountant  of  the  company,  who 
would  do  his  best  to  arrange  matters,  and 
to  whom  he,  Casmey,  was  to  be  perfectly 
frank  and  open  and  disclose  everything. 
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and  whatever  Hampsheir  proposed  he 
musk  agree  to  in  writing.  Hampsheir 
made  arrangements  which,  according  to 
a  document  dated  June  25,  signed  by 
Casmey,  amounted  to  this — that  an  ad- 
vance of  180/.  should  be  made  to  Casmey 
by  the  company,  and  should  be  repaid,  as 
to  90/.,  by  the  proceeds  of  sale  at  that 
price  of  Gasmey's  120  shares  to  one 
Alexander  Younie,  and  as  to  the  balance 
by  monthly  deductions  from  his  salary  of 
not  less  than  8/.  Casmey  received  the 
ISO/,  by  a  cheque  drawn  on  the  com- 
pany's bankers,  and  he  accordingly 
executed  a  transfer  dated  June  25,  1903, 
of  the  shares  to  Younie,  who  paid  the 
price  by  giving  a  cheque  dated  June  27, 
1903,  in  fetvour  of  the  defendant  com- 
pany for  90/.  This  cheque  was  paid  into 
the  company's  bank  and  duly  honoured 
on  June  29,  1903.  On  the  same  day  the 
transfer  by  Casmey  to  Younie  came 
before  the  board  of  directors  for  registra- 
tion and  was  passed  and  registered. 

During  all  this  time  the  certificate  of 
the  shares  was  in  the  hands  of  the  plaintiff, 
having  been  deposited  with  him  by  Casmey 
in  May,  1 903,  as  security  for  a  loan.  There 
was  a  note  printed  at  the  foot  of  the  cer- 
tificate :  "  without  the  production  of  this 
certificate  no  transfer  of  the  shares  men- 
tioned therein  can  be  registered."  In 
October,  1903,  the  plaintiff  discovered 
that  the  shares  had  been  transferred  and 
registered  in  the  name  of  the  transferee, 
Younie,  without  any  notice  to  him,  and 
he  threatened  legal  proceedings  against 
the  company.  Thereupon  the  company's 
solicitors  wrote  a  letter  to  the  plaintiff's 
solicitor,  dated  October  26, 1903,  in  which 
they  say :  "  We  think  it  only  fiiir  to  Mr, 
Bainford  and  yourself  to  forward  you  a 
copy  of  two  documents  which  were  signed 
by  Mr.  Casmey  and  given  by  him  to  our 
clients  on  June  25  last,  of  the  existence 
of  which  documents  we  think  it  clear 
that  both  you  and  Mr.  Rainford  must 
have  hitherto  been  ignorant.  Under  the 
circumstances  our  clients  cannot  of  course 
recognize  any  legal  claim  by  Mr.  Rain- 
ford  in  the  matter,  and  of  course  if  he 
still  chooses  to  institute  legal  proceedings 
against  our  clients  they  will  defend  such 
proceedings  and  the  result  may  be  some- 
what serious  to  Mr.  Casmey."    The  docu- 


ments, of  which  copies  were  inclosed,  were 
in  the  following  terms  : 

**  Leeds,  Jane  25,  1903. 

"  Received  of  Messrs.  .  James  Keith  and 
Blackman  Co.  (Limited)  the  sum  of  180(., 
which  is  to  be  repaid  as  follows : 

"  Witness— J.  W,  Hampsheir. 

"W.  H.  Casmet. 

*'  By  the  sale  of  120  f  ally -paid  ordinary 
shares  of  1/.  each  in  James  Keith  and 
Blackman  Co.  (Limited),  for  which  I  have 
this  day  signed  a  transfer  deed  in  favour 
of  Mr.  Alexander  Younie,  the  proceeds  of 
which  sale — viz.,  90/. — I  hereby  aathorize 
and  request  the  said  James  Keith  and 
Blackman  Co.  (Limited)  to  retain  .    £90 

By  the  deduction  from  my  salary  of  not 
less  than  8/.  per  month  from  and  includ- 
ing the  month  of  July,  1903,  which  deduc- 
tion 1  hereby  authorize  and  request  the 
said  James  Keith  and  Blackman  Co. 
(Limited)  to  make  until  the  balance  of 
90^  is  repaid  in  full  .  .   £90 

£180 

"  W.  H.  Casmst. 
•«  Witness— J.  W.  Hampsheir." 

"  Leeds,  June  26, 1903. 
"  To  the  Directors  of  James  Keith  and 
Blackman  Company  (Limited^. 
**  I  hereby  declare  that  my  share  certificate 
No.  50  for  120  ordinary  shares  in  James  Keith 
and  Blackman  Company  (Limited)  is  in  the 
possession  of  a  friend  of  mine;  that  I  have 
signed  no  transfer  deed  in  respect  of.  the  said 
shares  excepting  only  that  deed  in  favour  of 
Mr.  Alex.  Younie,  and  that  the  said  shares  are 
not  held  by  my  friend  as  a  charge  against  any 
loan  or  other  consideration.  In  consideration 
of  your  honouring  the  transfer  deed  in  fa,voxa 
of  Mr.  Younie  and  issuing  a  certificate  in  his 
favour,  I  hereby  agree  to  hold  you  indemnified 
against  all  loss  arising  from  the  non-return  of 
my  certificate  No.  60. 

*<W.  H.  Casmbt. 
"  Witness-J.  W.  Hampsheir." 

The  plaintiff  issued  his  writ  in  this 
action  against  the  company  on  May  13, 
1904,  and  thereby  claimed— first,  a  de- 
claration that,  by  virtue  of  the  deposit 
with  him  by  GSasmey  of  the  certificate  of 
the  shares  for  the  purpose  of  securing  the 
repayment  of  the  sum  of  100/.,  with  in- 
terest at  5  per  cent.,  lent  to  CSasmey  on 
September  18,  1901,  the  plaintiff  beoune 
entitled  to  an  equitable  mortgage  on  the 
shares,  and  on  any  moneys  to  arise  from 
the  sale  thereof,  for  the  amount  of  the 
loan,  with  interest ;  secondly,  to  recover 
the  sum  of  90/.  paid  to  the  company  upon 
the  transfer  of  the  shares  to  Younie ;  axid 
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thirdly,  damages  for  the  wrongful  regis- 
tration by  the  defendant  company  of  the 
transfer  to  Younie,  and  the  refusal  by 
the  company  to  register  the  transfer  to 
the  plaintiff. 

The  plaintiff  alleged  that  the  sale  to 
Younie  was  at  the  request  and  by  arrange- 
ment with  the  defendant  company,  who 
registered  the  transfer  from  Oasmey  to 
Younie  without  requiring  the  production 
of  the  certificate  of  the  transferor  Casmey 
in  accordance  with  the  warning  at  the 
foot  of  the  certificate,  and  without  making 
proper  enquiry  for  the  certificate  or  ob- 
taining any  sufficient  statement  of  a  reason 
for  the  non-production.  He  also  alleged 
the  receipt  by  the  defendant  company  of 
the  90/.,  the  consideration  for  the  transfer, 
and  that,  before  the  transfer  was  regis- 
tered or  the  proceeds  received,  the  com- 
pany bad  notice  of  his  charge. 

The  defence  set  up,  besides  denying 
most  of  the  material  allegations  in  the 
statement  of  claim,  relied  upon  articles  13- 
24,  and  26  of  the  articles  of  association  of 
the  defendant  company  as  justifying  the 
registration  of  the  transfer  by  Casmey  to 
Younie  without  the  production  of  Casmey's 
certificate,  and  alleged  that  on  Septem- 
ber 2,  1903,  when  the  plaintiff  applied 
for  registration,  Casmey  was  and  ever 
since  haA  been  indebted  to  the  defendant 
company  for  money  lent  and  entrusted  to 
him  as  their  agent.  The  defendant  com- 
pany also  by  their  statement  of  defence 
submitted  as  a  point  of  law  that  the  de- 
fendant company  owed  no  duty  to  the 
plaintiff  to  abstain  from  registering  the 
transfer  from  Casmey  to  Younie,  or  to 
register  the  alleged  transfer  to  the  plain- 
tiff, and  that  the  statement  of  claim 
alleged  no  cause  of  action. 

At  the  trial  the  only  witness  called 
for  the  plaintiff  was  the  plaintiff  himself, 
who  proved  the  deposit  c^  the  certificate 
with  him  as  security  for  the  loan  men- 
tioned. The  plaintiffs  counsel  also  put 
in  the  correspondence  between  Casmey 
and  Keith  in  June,  1903 ;  the  cheque  of 
Younie,  the  purchaser  of  the  shares, 
dated  June  27,  1903,  in  favour  of  the 
defendant  company ;  the  letter  of  the  de- 
fendant company's  solicitors  of  October  26, 
1903,  and  the  two  documents  there  re- 
ferred to;  and  also  offered  in  evidence 


a  third  document  signed  by  Casmey  on 
June  25,  1903,  of  which  disclosure  was 
made  by  the  company's  affidavit  of  docu- 
ments. This  last  document  disclosed  the 
fact  that  Casmey's  shares  were  held  by  his 
friend  as  security  for  a  debt,  but  Farwell,  J., 
refused  to  admit  it.  For  the  defendants 
the  only  witness  called  was  the  chairman 
of  the  board  of  directors  of  the  defendant 
company,  who  stated  that  he  was  present 
at  the  board  meeting  of  June  29,  1903, 
when  the  transfer  of  Casmey's  shares  was 
passed  and  registered  ;  that  no  certificate 
was  produced  to  the  board,  but  that  they 
were  shewn  Casmey's  declaration  of 
June  25  ;  that  Casmey  had  been  a  faith- 
ful and  confidential  servant  of  the  com- 
pany for  sixteen  years  and  had  always 
proved  trustworthy;  and  that  they  be- 
lieved him.  He  also  said  that  he  had  not 
the  remotest  idea  that  Casmey  was  in 
financial  difficulties';  that  Keith  was  pre- 
sent at  the  meetinff,  but  he  (the  witness) 
had  no  idea  why  ^e  transfer  to  Younie 
was  made,  and  knew  nothing  of  Younie's 
cheque  to  the  company.  On  re-ezami- 
nation  he  said  that  nothing  was  said  at 
the  board  on  June  29  as  to  how  the  90/. 
was  going  to  be  paid  or  anything  about 
it.  Keith,  Shillito,  and  Hampsheir  were 
all  present  at  the  trial,  but  no  one  of  them 
was  called. 

Farwell,  J.,  dismissed  the  action.  He 
held  that  the  directors  had  acted  with 
complete  bonafidei  and  believed  Casmey's 
explanation  of  the  absence  of  the  certifi- 
cate, but  if  the  company  did  in  fact  owe 
a  duty  to  the  plaintiff  to  take  reasonable 
and  proper  care  they  had  not  in  fact  dis- 
charged it ;  they  were  not,  however,  liable 
to  the  plaintiff,  as  the  note  on  th0  certifi- 
cate was  not  an  invitation  to  the  whole 
world  to  deal  with  the  certificate  on  the 
footing  of  a  contract  by  the  company 
with  the  holder  for  the  time  being 
thereof  not  to  allow  a  transfar  to  be  re- 
gistered without  its  production. 

The  plaintiff  appealed. 

Articles  13,  24,  and  26  of  the  com- 
pany's articles  of  association  are  set  out 
in  the  former  report.  In  addition,  the 
following  articles  may  be  referred  to  : 

Article  98 :  "  The  board  may  trom 
time  to  time  confer  on  the  managing 
director  or  directors,  or  on  the  general 
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manager,  such  powers,  of  any  of  them,  as 
are  possessed  by  the  board  themselves, 
and  may  revoke  and  alter  such  powers  as 
they  shall  think  fifc."  Article  116  em- 
powered the  directors,  in  their  manage- 
ment of  the  business  of  the  company,  to 
do  {inUr  alia)  the  following  things : 
"  («)  They  may,  on  behalf  of  the  company, 
lend  money  .  .  .  and  generally  undertake 
such  other  financial  operations  as  may  in 
their  opinion  be  incidental  or  useful  to  the 
general  business  of  the  company  .... 
{g)  Grenerally  they  may  adopt  all  such  acts 
as  they  may  consider  advisable  for  the  pro- 
per and  efficient  carrying  on  the  business  of 
the  company,  or  likely  in  any  other  respect 
to  be  advantageous  to  the  company." 

Gore-Broume,  K.C.,  and  T.  Clarkwm,  for 
the  appellant.— The  company  through  its 
officers  had  actual  notice  of  the  plaintiff's 
security;  but  apart  from  actual  notice 
there  was  ample  to  put  the  company  on 
enquiry — Maxfidd  v.  Barton  [l873]  *  and 
Oliver  v.  HinUm  [l899].^ 

[Vaughiln  Williams,  L,J.,  referred  to 
Gordon,  ExpatrU;  GoTnersaU,  in  re  [l875].*] 

Having  such  notice,  notwithstanding 
section  30  of  the  Companies  Act,  1862, 
the  company  could  not  deal  with  the 
shares  in  such  a  way  as  to  defeat  the 
plaintiff's  interest— ^rorf/ora  Banking 
Co.  V.  Brigga  [l886]  *— and  an  action  for 
damages  Uee  against  the  company  for 
having  done  so. 

A  share  certificate  is  a  document  of 
title  issued  by  the  company  for  the  pur- 
pose of  enabling  the  world  at  large  to  act 
upon  it,  and  the  company  is  under  a  duty 
not  to  register  a  transferor  issue  a  second 
certificate  until  the  first  certificate  is 
called  in  or  its  absence  satisfiBWJtorily 
accounted  for — Bahia  and  San  Frandaco 
Baiiwaij,  In  re  [isesy  Shropshire  Union 
Railways  and  Canal  Co.  v.  Reg,  [1875],^ 
Simm  v.  Anglo-American  Telegraph  Co, 
[1879]V    SoeiM^    G4nirale    de   Paris    v. 

(1)  43  L.  J.  Ch.  46;  L.  R.  17  Eq.  16. 

(2)  68  L.  J.  Ch.  583 ;  [1899]  2  Ch.  264. 

(8)  45  L.  J.  Bk.  1 ;  1  Ch.  D.  137.  Affirmed  in 
H.L.,  iub  noni,  Jones  v.  Gordon  [i877],  47  L  J. 
Bk.  1 ;  2  App.  Cas.  616. 

m  66  L.  J.  Ch.  364 ;  12  App.  Cas.  29. 

(b)  .S7  L.  J.  QB.  176;  L.  R  3  Q.B.  584. 

(6)  45  L.  J.  Q.B.  31 ;  L.  R  7  H.L.  496. 

(7)  49  L.  J.  QB.  392  :  6  Q.B.  D.  188. 


Walker  [i8S5],»  Colonial  Bank  v.  Whinney 
[1886],^  Agra  Bank^  Ex  parte;  WorceOeTy 
in  re  [1868],^^  Balkis  Consolidated  Co, 
V.  Tamkinson  [l893],^^  and  Bradford 
Banking  Co,  v.  Briggs.^ 

[RoMEB,  L.  J.,  referred  to  Longman  v. 
Bath  Electric  Tramways  [l905].^^] 

Upjohn,  K,C.9  and  Clauson,  for  the 
respondents.  —  The  arrangement  made 
with  Oasmey  in  June,  1903,  was  outside 
the  powers  of  the  persons  who  purported 
to  make  it,  and  the  company  is  not  liable 
for  what  they  did — Barwick  v.  English 
Joint-Stock  Bank  [l867],^*  Foss  v.  Ear- 
botUe  [1843],^^  and  Tomkinson  v.  South- 
Eastem  Railway  [l887].^^ 

The  doctrine  of  constructive  notice 
rests  on  the  presumption  that  notice  was 
communicated,  but  if  the  remaining  hci& 
of  the  case  rebut  that  presumption  the 
Court  does  not  impute  notice  —  Cave 
V.  Cave  [l88o]  *«  and  Taylor  v.  Blakdock 
[1886].^^  The  facts  of  the  present  case 
are  not  sufficient  to  raise  the  imputation 
of  notice.  A  company  is  not  affected 
with  notice  through  its  officer  unless  the 
notice  is  given  to  the  officer  as  an  officer 
of  the  company.  Further,  it  will  not  be 
affected  where  the  officer  is  under  an 
obligation  not  to  communicate  the  infor- 
mation to  the  company,  or  where  it  is 
prejudicial  for  him  to  do  so.  In  that 
case  the  imputation  of  notice  will  be 
negatived— :(7aM  v.  Cove^^  and  SodeU 
Genlhale  de  Paris  v.  Tramways  Union 
Co.  [1884].*«  That  case  is  very  like  the 
present.  There  was  knowledge,  but  not 
notice.  Marseilles  Extension  Railway,  In 
re  ;  Credit  Fonder  and  Mobilier  of  Eng- 
land^ ex  parte  [l87l],^^  also  supports  this 
contention. 

(8)  55  L.  J.  Q.B.  169 ;  11  App.  Cas.  20. 

(9)  56  L.  J.  Ch.  43  ;  11  App.  Gas.  426. 

(10)  37  L.  J.  Bk.  23 ;  L.  R  3  Ch.  655. 

(11)  63  L.  J.  Q.B.  134,  138 ;  [1893]  A.a 
396.  405. 

(12)  Ante,  p.  424  ;  [1905]  1  Ch.  646. 

(13)  36  L.  J.  Ex.  147 ;  L.  R  2  Ex.  259. 

(14)  2  Hare,  461. 

(16)  56  L.  J.  Ch.  932 ;  36  Ch.  D.  675. 

(16)  49  L.  J.  Ch.  505, 607 ;  16  Ch.  D.  639,  644. 

(17)  66  L.  J.  Ch.  390 ;  32  Ch.  D.  560. 

(18)  54  L.  J.  Q.B.  177.  180 ;  14  aB.  D.  424, 
438.  In  H.L.:  55  L.  J.  Q.B.  169;  U  App. 
Cas.  20. 

(19)  41  L.  J.  Ch.  .345;  L.  R  7  Ch.  161. 
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[Yaughah  Williams,  L.J.,  referred  to 
David  Payfie  d:  Co.^  In  re;  Taung  v. 
David  Payne  A  Co.  [1904],^®  and  to  Samp- 
ihire  Land  Co.,  In  re  [l896].'^] 

The  officers  of  the  company  here  had 
this  knowledge,  becanse  they  were  partiee 
to  an  irregular  transaction — that  is,  they 
had  it  as  principals,  and  not  as  agents 
for  the  company. 

The  point  made  on  behalf  of  the  appel- 
lant raises  the  same  question  as  that 
which  arose  in  MaxfiM  v.  Burton  ^  and 
OUver  V.  Hinton,^  but  the  fieu^ts  here  are 
not  the  same  as  in  those  cases. 

There  is  no  question  of  estoppel  here. 
There  was  no  representation  sufficient  to 
raise  that.  The  directors  had  no  legal  duty 
to  register  the  transfer  by  Casmey  to  the 
plaintiff;  but  if  they  had  they  would  have 
been  absolved  from  that  duty  in  this  case, 
as  Casmey  was  in  &ct  indebted  to  the 
company,  though  that  has  not  been  put 
in  evidence;  and  under  article  26  the 
directors  need  not  register  a  transfer  by 
a  shareholder  who  is  indebted  to  the 
company. 

The  dictum  of  Lord  Watson  in  Colonial 
Bank  V.  Whiwney  ^^  is  not  consistent 
with  that  of  Lord  Cairns  in  Skrop- 
ahire  Union  Railways  and  Canal  Co.  v. 
Reg,^  Lord  Caims's  diotum  was  referred 
to  without  disapproval  by  Lord  Selbome 
in  SoeiHe  Qenirale  de  Paris  v.  Walker,^ 
and  the  respondents  rely  upon  that. 

Gore- Browne,  K,C.,  in  reply.— ^ The 
transaction  was  not  vUra  virea.  It  would 
be  within  the  powers  of  a  company  like 
this  to  lend  money.  This  man  was  a 
trusted  agent  and  in  receipt  of  a  good 
salary.  He  was  in  difficulties,  and  it  was 
suggested  that  an  advance  should  be  made 
to  him,  which  he  should  repay  out  of  his 
salary.  There  was  nothing  wrong  in 
that. 

The  act  was  the  act  of  the  company. 
Keith  and  Hampsheir  purported  to  act 
on  behalf  of  the  company,  and  persons 
who  deal  bona  fide  with  a  managing 
director  are  entitled  to  assume  that  he 
has  all  such  powers  as  he  purports  to 
exercise,  if  they  are  powers  which  accord- 

(20)  73  L.  J.  Ch.  849 ;  [1904]  2  Ch.  608. 

(21)  66  L.  J.  Oh.  860 ;  [1896]  2  Ch.  743. 

(22)  66  L.  J.  Ch.,  at  p.  60  r  H  App.  Cas..  at 
p.  441. 


ing  to  the  constitution  of  the  company  he 
could  exercise — Biggereiaff  v.  RowaU'e 
TF%ar/ [i896].^  Knowledge  of  an  agent 
of  a  company  who  has  a  duty  to  disdose 
it  is  notice  to  the  company. 

The  company  made  their  advance  with 
knowledge  of  the  plaintiff's  debt,  so  that 
their  advance  will  be  postponed  to  the 
plaintiff's  —  Bradford  BavJnng  Co.  v. 
Brigge.^  Taylor  v.  BlaJedock  ^^  is  in  the 
appellant's  flavour.  There  was  express 
notice  here,  and  also  constructive  notice 
by  reason  of  want  of  proper  enquiry. 

Under  section  31  of  the  Companies 
Act,  1862,  a  certificate  is  prima  fade 
evidence  of  the  title  to  shares ;  and  where 
a  certificate  has  upon  it  a  statement  that 
no  transfer  of  the  shares  will  be  made 
without  production  of  the  certificate,  that 
is  an  intimation  to  persons  who  take 
certificates  as  title  that  they  may  act  on 
the  assumption  that  the  company  will 
observe  that,  and  the  company  is  liable  if 
it  does  not — Balkie  ConifUdaied  Co.  v. 
Tomkineon.^^ 

Cur.  adv.  vuU. 

June  6. — ^Vaughan  Williams,  L.J., 
read  his  judgment.  He  referred  to  the 
daim  made  by  the  plaintiff,  and  to  the 
points  raised  by  the  statement  of  defence, 
and  continued :  The  judgment  of  Mr. 
Justice  Farwell  delivered  at  the  con- 
clusion of  the  trial  deals  principally 
with  points  of  law,  and  the  £buAb  are  only 
stated  in  so  far  as  is  necessary  to  raise 
those  points;  the  main  &cts  so  stated 
being  that  the  learned  Judge  finds  that 
the  board  of  directors  acted  with  complete 
bonafidee  and  believed  Oasmey's  explana- 
tion of  the  absence  of  the  certificate,  but 
that  if  they  did  in  fact  owe  a  duty  to  the 
plaintiff  to  take  reasonable  and  proper 
care  they  did  not  in  fS&ct  discharge  it. 
The  learned  Judge  then  proceeds  to  discuss 
whether  the  defendants,  by  reason  of  the 
note  at  the  foot  of  the  certificate,  or  other- 
wise, have  a  duty  to  the  plaintiff  not  to 
roister  without  taking  reasonable  and 
proper  care  to  have  the  non- production 
of  the  transferor's  share  certificate 
accounted  for.  He  points  out  that  the 
plaintiff,  so  £bu:  as  he  relies  on  the  foot- 

(23)  66  L.  J.  Ch.  636,  640;  [1896]  2  Ch.  93, 
210. 
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note  to  the  certificate,  must  contend  that 
it  amounts  to  a  representation  which  the 
defendants  are  estopped  from  denying,  or 
that  it  is  a  contract  with  all  persons  to 
whose  hands  the  certificate  may  come. 
He  disposes  of  the  estoppel  on  the  ground 
that  the  estoppel  is  based  on  a  representa- 
tion (if  representation  there  be),  not  of 
fact,  but  of  intention  or  of  law,  and  that,  as 
established  by  GUizwii  Bank  o/LauiHana 
V.  First  MaHafud  Bank  of  N&U)  Orleans 
[1873],^^  no  action  will  lie ;  and  also  on  the 
ground  that  the  plaintiff  does  not  allege 
that  he  saw  the  foot-note  before  he  made 
the  loan.  And  as  to  the  suggestion  that 
the  foot-note  amounted  to  an  offer  to  any 
one  into  whose  hands  the  certificate  might 
pass,  and  was  accepted  and  acted  on  by  the 
plaintiff  when  he  received  the  certificate 
as  security  for  the  loan  to  the  plaintiff, 
he  holds  that  the  foot-note  is  a  warning 
only,  and  not  an  offer  to  contract.  It  is 
to  be  observed,  however,  that  counsel,  in 
their  argument  on  behalf  of  the  plaintiff, 
did  not  rely  only  on  the  foot-note,  but 
contended  that  a  duty  arose  independently 
of  the  foot-note  by  reason  of  the  operation 
of  the  certificate  as  a  document  of  title 
issued  by  the  company  for  the  purpose 
of  enabling  persons  to  whom  share  cer- 
tificates might  be  offered  for  s^e  or  pledge 
to  act  upon  the  certificate  as  a  document 
of  title,  and  thus  giving  to  shares  a 
negotiability  highly  advantageous  to  the 
company  issuing  the  certificate,  which 
negotiability  would  be  defeated  if  com- 
panies had  no  duty  to  call  in  one  cer- 
tificate of  shares  before  it  issued  a  second 
certificate  in  respect  of  the  same  shares, 
or  at  least  to  obtain  information  reason- 
ably accounting  for  the  non-return  of  the 
certificate  of  the  transferor. 

I  propose,  before  dealing  with  any  of 
these  questions  of  law,  to  state  the  &ct8 
as  I  understand  them,  because  I  think 
that  it  may  be  that  the  plaintiff  has  a 
good  cause  of  action,  independently  of 
the  question  of  law  dealt  with  by  Mr. 
Justice  Farwell,  by  reason  that  the  defen- 
dant company  may  have  received  the  90/., 
the  proceeds  of  the  sale,  with  such  notice 
and  under  such  circumstances  that  ex 
cequo  et  bono  they  ought  to  treat  the  90/. 
as  received  to  the  use  of  the  plaintiff,  or 

(24)  43  L.  J.  Ch.  269 ;  L.  R.  6  H.L.  352. 


because  the  plaintiff  may  be  entitled  to 
damages  by  reason  that  the  defendants 
may  have  by  their  oonduct  put  it  out  of 
their  power  to  exercise  their  discretion  as 
to  whether  or  not  they  should  register  a 
transfer  to  the  plaintiff  based  upon  an 
equitable  charge  of  which  the  defendant 
company  had  notice  at  the  time  when,  by 
registering  the  transfer  to  Younie,  the 
company  did  so  put  it  out  of  their  power 
to  exercise  such  discretion.  Now,  the 
facts  seem  to  me  to  be  these.  The  defen- 
dant company,  by  a  cheque  of  the  com- 
pany, signed  by  the  managing  director 
Keith,  and  countersigned  by  the  secretary 
Shillito,  dated  June  24, 1903,  and  receipted 
on  the  cheque  by  Casmey  on  June  25, 
and  cashed  on  June  27,  made  a  loan  of 
180/.  to  their  servant  Gasmey.  Such  a 
loan,  it  is  now  admitted,  was,  having 
regard  to  article  116  (a),  not  vlfyra  vires 
of  the  company  in  the  sense  that  it  could 
not  be  ratified  by  the  company ;  and  it 
follows  that  the  only  question  of  uUra 
vires  which  remains  is  the  question 
whether  the  managing  director  had  dele- 
gated authority  to  do  that  which  it  is 
admitted  under  the  articles  the  board  of 
directors  might  have  done  if  not  tdira 
vires  of  the  company.  Now  the  loan  was 
arranged  by  Keith,  the  managing  direc- 
tor, and  Shillito,  and  I  have  not  any 
doubt  but  that  in  making  the  loan  Keith 
and  Shillito  professed  and  purported  to 
act  on  behalf  of  the  company.  They  sub- 
mitted the  proposed  loan  to  the  report  of 
Hampsheir,  the  trusted  accountant  of  the 
company,  and  he  made  a  report  which 
bears  the  stamp  of  receipt  by  the  company 
dated  June  26,  1903.  This  report  dis- 
closes that  the  certificate  for  Casme/s 
shares  had  been  and  was  deposited  as 
security  for  a  loan.  It  follows  tiiat  Keith, 
Shillito,  and  Hampsheir  were  all  aware  of 
the  deposit  of  the  share  certificate  as 
security  for  the  loan.  Mr.  Justice  Farwell 
rejected  this  document  as  not  being  evi- 
dence against  the  company ;  but,  in  my 
judgment,  the  report,  bearing  as  it  does 
the  stamp  of  receipt  by  the  company 
placed  on  it  by  an  officer  of  the  company 
whose  duty  it  was  to  register  the  receipt, 
prima  faeie  is  evidence  against  the  com- 
pany, and  I  find  no>thing  in  the  evidence 
given  in  this  action  negativing  this  pre- 
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Bumption  of  agency  which  makes  this 
report  admissible  in  evidence  against  the 
company.  On  the  contrary,  the  evidence 
to  which  I  will  presently  call  attention 
shews  ratification  by  the  defendant  company 
of  the  loan  with  reference  to  the  making 
of  which  Hampsheir^s  report  is  addressed. 
Of  course,  if  the  conclusion  is  right  that  the 
report  was  received  by  the  officers  of  the 
company  in  the  execution  of  their  duties, 
one  must,  unless  and  until  the  contrary 
is  proved,  impute  to  the  board  of  directors, 
and  through  them  to  the  company,  notice 
of  the  &ct  that  Oasmey,  to  whom  the  com- 
pany made  the  loan  of  180/.,  had  pledged 
the  share  certificate  with  somebody  as 
security  for  a  loan  ;  but  even  apart  from 
the  report  there  is  written  evidence  that 
the  company  had  notice  or  knowledge 
that  the  shares  the  transfer  of  which  the 
company  registered  in  the  name  of  Younie, 
were  in  fact  held  by  a  friend  of  Gasmey's, 
although  Casmey  says  for  no  considera- 
tion. I  refer  to  the  receipt  and  declara- 
tion of  Casmey  bearing  date  June  25,  as 
to  which  the  solicitors  of  the  defendant 
company  write  the  letter  of  October  26 
to  Mr.  Brown,  who,  as  solicitor,  had 
written  on  October  24,  1903,  threatening 
to  institute  proceedings  against  the  defen- 
dant company.  It  seems  to  me  impossible 
not  to  treat  this  letter  of  October  26  as 
conclusive  against  the  defendant  com- 
pany to  shew  that  the  inclosed  docu- 
ments, both  the  receipt  and  the  declara- 
tion, were  received  by  the  company  on 
June  25,  and  the  company  must  be  taken 
to  have  had  notice  of  the  contents  of  these 
two  documents  at  the  time  when  the 
company  received  the  cheque  dated 
June  27  for  90/.,  the  consideration  for 
the  transfer  from  Casmey  to  Younie, 
which  cheque,  it  is  to  be  noted,  is  drawn 
to  the  order  of  the  company  and  at  the 
time  when  the  company  registered  the 
transfer  to  Younie.  The  result  is  that 
the  company  must  be  taken,  at  the  date 
of  the  registration,  to  have  had  know- 
ledge of  the  loan  of  180/.  to  Casmey  and 
of  the  arrangement  whereby  Casmey  was 
to  repay  that  loan  by  the  sale  of  120 
shares  and  by  deductions  to  be  made  in 
future  from  his  salary.  The  cheque  for 
90/.  duly  passed  to  the  credit  of  the 
defendant  company  at  their  bank  on 
Vol.  74.— Chaito. 


June  29.  It  seems  to  me  not  only  must, 
on  this  evidence,  knowledge  of  the  con- 
tents of  these  documents  be  imputed  to 
the  company,  but  also  the  knowledge  of 
the  agents  tlurough  whom  the  transaction 
thus  ratified  by  the  company  was  carried 
out.  This  does  not  mean  that  the  com- 
pany are  affected  with  notice  of  a  trust, 
but  it  does  mean  that  the  company  re- 
ceived the  90/.  under  such  circumstances 
and  with  such  knowledge  that  ex  cequo  et 
bono  the  money  must  be  treated  as 
received  to  the  use  of  the  plaintiff. 

I  will  now  deal  with  some  of  the  objec- 
tions which  were  urged  in  argument 
against  the  conclusion  which  I  have  just 
mentioned.  It  was  urged  that  the  man- 
aging director,  Keith,  had  no  authority  to 
enter  upon  the  loan  arrangement  with 
Casmey,  or  to  draw  the  cheque  for  180/. 
for  the  purpose  of  making  the  loan,  with- 
out a  special  delegation  under  article  98  of 
the  articles  of  association.  The  answer  to 
this  seems  to  me  to  be  that,  even  if  gene- 
rally it  is  necessary  to  prove  such  special 
delegation,  the  receipt  of  Jupe  25  is  suffi- 
cient ratification  of  the  loan  arrangement 
which  Keith  purported  to  make  on  behalf 
of  the  company  to  render  antecedent 
delegation  unnecessary.  There  is  no 
direct  evidence  as  to  when  this  receipt 
was  given  to  the  company,  but  the  cheque 
for  180/.  and  the  cheque  for  90/.  in  part 
repayment  were  recognised  by  the  com- 
pany without  objection.  Next,  it  is  said  ' 
that  this  evidence  of  ratification,  or,  at 
all  events,  the  imputation  of  the  know- 
ledge of  the  loan  and  its  terms,  is  nega- 
tived by  the  evidence  of  Mr.  Alsop,  the 
chairman.  I  cannot  agree.  The  evi- 
dence of  Mr.  Alsop  goes  to  his  personal 
knowledge  only.  The  letter  of  October  26 
ia prima  facie  evidence  that  the  loan  trans- 
action was  brought  to  the  knowledge  of 
the  company  at  or  about  the  date  of  the 
inclosed  documents.  It  was  for  the  defen- 
dants to  displace  this  prima  facie  proof. 
They  do  not  do  this.  Not  a  word  is  said 
in  explanation  of  the  letter  of  October  26, 
or  in  correction  of  the  fiicts  therein 
alleged.  Of  course,  if  one  is  to  assume 
that  which  Mr.  Justice  Farwell  seems  to 
find — that  the  company  received  the  90/. 
in  good  faith  without  the  knowledge  of 
facts  from  which  the  reaaonable  inference 
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was  that  they  were  reoeiviog  moneys 
'which  Casmey  had  no  right  to  deal  with 
as  against  the  plaintiff  Rainford — the 
defendant  company  have  a  right  to  retain 
that  money ;  but  I  think  that  it  is  impos- 
sible to  assert  this  of  Keith,  the  director, 
or  Hampsheir,  or  Shillito,  the  agents  who 
carried  through  the  transaction  and  whose 
act  in  making  the  loan  and  receiving  part 
repayment  out  of  the  proceeds  of  the  sale 
of  the  shares  was,  if  not  a  transaction 
within  their  authority,  at  least  a  trans- 
action ratified  by  the  company  as  a  trans- 
action done  on  behalf  of  the  company — 
see  Thomaon  v.  GlydeacUde  Bank  [isos].^^ 
The  result  is  that  I  think  this  appeal 
must  be  allowed,  and  the  defendant  com- 
pany ordered  to  pay  to  the  plaintiff  the 
90^.,  the  proceeds  of  the  sale  to  Younie  of 
the  shares  in  question ;  and,  as  I  under- 
stand the  plaintiff  is  content  with  this 
result,  it  is  unnecessary  to  deal  with  the 
questions  of  law  raised  by  his  counsel  as 
to  whether  a  company,  by  issuing  a  cer- 
tificate, incurs  any  obligations  except  to 
the  persons  to  whom  the  share  certificate 
is  issued. 

RoMEB,  L.J. — I  have  had  the  advantage 
of  considering  the  judgments  of  Lord  Jus- 
tice Yaughan  Williams  and  Lord  Justice 
Stirling,  and  the  conclusions  at  which 
they  have  arrived  in  &vour  of  the  appel- 
lant on  the  facts  of  the  case ;  and  it  is 
only  necessary  for  me  to  say  that  I  agree 
with  their  judgments,  and  for  the  reasons 
given  by  them. 

Stirling,  L.  J.,  read  his  judgment.  He 
stated  the  &cts,  and  continued :  The 
learned  Judge  held  that  the  plaintiff  had 
fiedled  to  make  out  any  case  for  payment 
to  him  of  the  90/.  received  from  Younie ; 
and  as  regards  the  claim  for  damages,  he 
further  held  that  the  plaintiff  had  failed 
to  establish  'the  evidence  of  any  duty  on 
the  part  of  the  defendant  company,  when 
considering  the  propriety  of  registering  a 
transfer,  to  take  reasonable  care  in  regis- 
tering the  transfer,  though,  if  such  a  duty 
did  exist,  he  was  of  opinion  that  they 
had  failed  to  discharge  it.  The  judgment 
of  the  learned  Judge  on  the  second  part 

.  (26)  62  L.  J.  P.O.  91;  [1893]  A.C.  282. 


of  the  case,  as  to  the  liability  of  the 
defendants  in  damages  for  wrongfully  re- 
gistering the  transfer  of  Oasmey's  shares, 
is  reported,  but  there  is  no  report  of  his 
judgment  on  the  first  part  of  the  case, 
and  we  are  ignorant  of  the  grounds  on 
which  he  came  to  the  conclusion  that  that 
part  of  the  case  failed.  Upon  the  appeal 
the  decision  of  the  learned  Judge  was 
challenged  as  to  both  parts  of  the  case. 

Now,  the  first  of  the  two  documents  of 
June  25,  1903,  shews  that  a  transaction 
was  purported  to  be  entered  into  between 
the  defendant  company  and  Casmey,  one 
of  the  terms  of  which  was  that  the  repay- 
ment of  90/.,  part  of  the  loan,  was  to  be 
made  by  a  sale  of  GaBmey's  shares.  Tins 
document  was  certainly  an  equitable 
assignment  of  the  proceeds  of  the  sale  of 
the  shares  to  Younie ;  but,  in  my  opinion, 
it  went  beyond  this,  and,  if  the  sale  to 
Younie  had  gone  off,  would  have  conferred 
on  the  company  a  right  in  equity  to  have 
the  shares  sold  and  the  proceeds  applied 
in  payment  of  the  advance  made  to 
Casmey.  The  persons  who  negotiated 
and  carried  out  this  transaction  were  the 
managing  director  and  two  officers  of  the 
defendant  company  purporting  to  act  on 
behalf  of  the  company.  The  loan  was 
made  out  of  the  funds  of  the  defendant 
company,  and  the  cheque  of  the  purchaser 
of  the  shares  was  made  out  in  favour  of 
the  defendant  company  and  was  paid  to 
the  defendant  company's  account  with 
their  bankers.  By  this  transaction  the 
defendant  company,  prima  Jacie  at  all 
events,  acquired  for  its  own  benefit  an 
equitable  interest  in  Casmey's  shares. 
The  declaration  made  by  Casmey  stated 
that  the  certificate  of  the  shares  was  not 
in  his  possession,  but  in  that  of  a  fnend ; 
and  although  it  was  also  stated  that 
the  shares  were  not  held  by  the  friend 
"as  a  charge  against  any  loan  or  other 
consideration,''  it  appears  to  me  that  any 
person  dealing  with  Casmey  in  respect 
of  those  shares  was  thereby  affected 
with  notice  that  the  holder  of  the  certi- 
ficate might  have  a  charge  on  or  other 
interest  in  the  shares,  and  could  not 
prudently  deal  with  Casmey  without 
ascertaining  what  the  real  interest  of  the 
holder  of  the  certificate  was.  Where  the 
company  in  which  the  shares  are  held 
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sees  fit  to  deal  with*  the  shares  for  its 
ofm  benefit,  then  that  company  is  liable 
to  be  affected  with  notice  of  the  interest 
of  a  third  party,  and  is  affected  with  such 
notice  if  it  is  brought  home  to  the  agents 
who  managed  the  transaction  on  its 
behalf — see  Bradford  Banking  Co.  v, 
Briggi^  Now  Keith,  ShilKto,  and  Hamp- 
sheir  all  had  such  notice.  Further,  the 
two  documents  of  June  25,  1903,  passed 
into  the  possession  of  the  company  and 
were  put  forward  by  the  solicitors  of  the 
company  acting  on  its  behalf  in  October, 
1903,  as  documents  which  justified  the 
company  in  dealing  as  they  did. 

It  seems  to  me  that  in  these  circum- 
stances the  plaintiff  makes  out  a  prima 
faeie  case  entitling  him  to  recover  from 
the  defendant  company  the  proceeds  of  a 
sale  carried  into  effect  in  disregard  of 
the  riffhts  of  the  plaintiff,  of  which  the 
defendant  company  had  notice.  Now, 
how  ia  this  case  met  9  It  is  said,  in  the 
first  place,  that  the  transaction  was  tUtra 
vire$  of  the  company.  It  was  pointed 
out  that  the  memorandum  of  associa- 
tion of  the  company  does  not  expressly 
authorise  the  lending  of  money,  and  this 
is  quite  true.  But  the  memorandum 
does,  however,  aniong  the  objects  of  the 
company,  include  the  doing  of  all  such 
things  as  are  incidental  or  conducive  to 
the  attainment  of  the  other  objects.  And 
by  the  contemporaneous  articles  of  asso- 
ciation the  directors  are  empowered, 
amongst  other  things — article  116  («) — 
on  behalf  of  the  company  to  lend  money 
and  generally  undertake  such  other 
financial  operations  as  might  in  their 
opinion  be  incidental  or  useful  to  the 
general  business  of  the  company.  Regard 
being  had  to  the  decisions  in  Harrison  v. 
Mexican  Railway  [1875]^®  and  South 
Dvrham,  Brewery  Co.^  In  re  [l885],*^  I 
think  that  the  lending  of  180^.  to  a  fkith- 
ful  and  confidential  servant  of  the  com- 
pany cannot  be  held  to  be  beyond  the 
powers  of  the  company.  It  was  said, 
however,  that  there  was  no  evidence  that 
the  transaction  had  been  sanctioned  by 
the  board  of  directors ;  but  the  trans- 
action was  carried  out  with  the  sanction 

(26)  44  L.  J.  Ch.  403 ;  L.  R.  19  Eq.  358. 

(27)  65  L.  J.  Oh.  179 ;  31  Ch.  D.  261. 


of  the  managing  director  of  the  company, 
on  whom  the  board  of  directors  are 
authorised  by  article  98  to  confer  such 
powers,  or  any  of  them,  as  are  possessed 
by  the  board  themselves.  No  evidence 
was  given  by  the  defendants  as  to  what 
limits  (if  any)  had  in  fact  been  imposed 
on  the  managing  director's  powers.  No 
evidence  was  given  that  the  transaction 
had  ever  been  repudiated  by  the  board, 
and,  on  the  contrary,  the  transaction 
itself  is  put  forward  by  the  company's 
solicitors  on  October  26,  1903  (and,  it 
must  be  assumed,  with  the  sanction  of 
the  company),  as  one  which  justified  the 
company  in  resisting  the  plaintiff's  de- 
mand. In  the  total  absence  of  any 
explanation  whatever  by  the  chairman  of 
the  board  of  directors,  or  any  one  else  on 
behalf  of  the  company,  of  what  had 
actually  taken  place,  I  think  that  the 
transaction  ought  to  be  held  to  bind  the 
company,  and  that  the  plaintiff  is  entitled 
to  recover  from  the  defendants  the  90/. 
received  by  means  of  Younie's  cheque. 

Taking  this  view  of  this  portion  of  the 
case,  I  think  it  is  unnecessary  to  express 
any  opinion  on  the  important  question 
decided  by  Mr.  Justice  Farwell  as  to  the 
duties  of  a  board  of  directors  with  re- 
ference to  the  r^stration  of  transfers. 

I  cannot  part  with  the  case  without 
referring  to  the  third  document  signed  by 
Casmey,  which  was  dated  June  25,  1903. 
With  great  deference  to  the  learned  Judge, 
I  think  that  this  document  was  admissi- 
ble against  the  company.  It  shews  that 
Oasmey  stated  in  writing  to  Hampsheir, 
contrary  to  the  declaration  which  I  have 
already  read,  that  he  had  given  his  friend 
his  share  certificate  as  security  for  a  debt ; 
and  consequently  that  Keith  had  actual 
notice  that  the  certificate  was  so  held.  I 
do  not  understand  how  two  inconsistent 
documeiits  came  to  be  executed  by  Casmey 
on  the  same  day,  and  how  reliance  came 
to  be  placed  on  that  one  of  the  two  which 
proves  to  be  inaccurate;  and  I  regret 
that  no  explanation  as  to  this  was  given 
on  behalf  of  the  company.  But  in  the 
absence  of  such  explanation  I  have  pre- 
ferred to  rest  my  judgment  on  the  docu- 
ments put  forward  by  the  company's 
solicitors  in  their  letter  of  October  26, 
1903,  without  taking  the  third  document 
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into  account.    I  think  that  the  appeal 
ought  to  be  allowed. 

Appecd  allowed, 

Bolidton — C.  G.  Cadbj,  agent  for  Samuel 
Brown,  Manchester,  for  plaintiff ;  Gadsden 
Sl  Treheme,  for  defendants. 

[BepoHed  by  A.  J.  Hall,  Etq., 
Ba/rrigter^at'  Lcm, 


SwiNFEN  Eadt,  J.  ^    Lbveson-Gowes's 
1905.  >  'Settled  Estate, 

May  3.  )  /n  r«. 

Settled  Land  —  Capital  Money  —  Im- 
priiwmenta  EnahUng  Maneian-hause  to  be 
Lei  — ''  Additione  to  or  aUeratione  in 
huUdinge" — Detached  Vinery  and  PeOfCh- 
heme  —  Rebuilding  —  Settled  Land  Act, 
1890  (53  cfc  54  Viet.  e.  69),  a.  13,  subt.  (u.), 
e,  15 — Short  Occupation  Lease — House 
Agent* 8  Commission — Incidence — Settled 
Land  Act,  1882  (45  d:  46  Vict.  c.  38), 
«.  21,  sub'S.  (x.). 

Upon  the  negotiation  for  an  occupation 
lease  of  the  principal  mansion-house  upon 
settled  land,  the  intending  tenant  agreed 
to  take  the  lease  on  condition  that  the 
dilapidated  lean-to  vinery  and  peach-house, 
situated'near  the  kitchen  garden  and  Jive 
hundred  feel  away  from  the  mansion-house, 
were  rebuilt.  The  tenant  for  life  aeoord- 
ingly  pulled  them  down  and  removed  them, 
and  built  an  entirely  new  vinery  andpeacft- 
house  on  the  same  sites.  Upon  t/ie  applica- 
tion of  the  tenant  for  life  under  section  13, 
suh-section(ii),  and  section  15  of  the  Settled 
Laii^d  Act,  1890,  to  have  this  expenditure 
recouped  out  of  capital  moneys, — Held, 
that  the  removal  of  an  old  building  and  the 
erection  of  a  new  one  in  its  place  was  not 
an  improvement  authorised  by  the  words 
of  section  13,  suh-section  (n.) — namely, 
*^  making  any  additions  to  or  alterations 
in  buildings  recuonably  necessary  or  proper 
to  enable  the  same  to  be  let.** 

The  commission  payable  to  house  agents 
for  procuring  a  tenant  for  the  principal 
mansion-house,  on  a  short  occupation  lease 
granted  by  the  tenant  for  life  under  his 
Settled  Land  Act  powers,  is  not  stioh  an 
expense  as  ought  to  be  paid  out  of  capital 
moneys. 


Adjourned  summons. 

Application  by  the  tenant  for  life  of 
certain  settled  estates  in  the  counties  of 
Kent  and  Surrey  for  the  recoupment  to 
him  out  of  capital  moneys  in  the  hands 
of  the  trustees  of  {inter  alia)  certain  sums 
expended  by  him  upon  improvements  on 
the  settled  land — namely,  a  sum  of  294/. 
in  respect  of  rebuilding  a  vinery  and 
peach-house  appurtenant  to  the  principal 
mansion-house  on  the  Surrey  estate,  and 
a  sum  of  601.  paid  by  way  of  commission 
to  a  firm  of  houso  agents  for  procuring  a 
tenant  for  the  same  mansion-house. 

The  applicant,  who  was  thirty-nine 
years  of  age,  claimed  under  a  re-settlement 
made  in  1 889,  and  upon  the  death  of  the 
previous  tenant  for  life  on  May  30,  1895, 
became  tenant  for  life  in  possession.  The 
rent-roll  of  the  settled  estate  after  pay- 
ment of  all  outgoings  was  upwards  of 
4,000/.  per  annum.  The  vineiy  and  peach- 
house  in  question  were  lean-to  houses  and 
were  built  against  the  wall  of  the  kitchen 
garden  about  five  hundred  feet  away  from 
the  mansion-house.  They  had  been  erected 
in  1820  and  were  dilapidated  beyond 
repair  in  1895,  and  they  so  remained  for 
the  next  seven  years.  The  applicant, 
being  unable  to  reside  in  the  mansion- 
house,  employed  a  firm  of  house  agents  to 
procure  a  tenant.  Early  in  1903  the 
present  tenant,  who  had  previously  been 
in  occupation  of  the  house  for  six  months, 
agreed  to  take  a  fourteen  years'  lease  of 
the  mansion-house,  grounds,  and  appur- 
tenances, together  with  the  sporting  rights 
over  a  portion  of  the  estate,  at  a  yearly 
rent  of  600/.,  one  of  the  terms  of  the 
agreement  beiog  that  the  vinery  and 
peach-house  in  question  should  be  rebuilt. 
This  stipulation  was  verbal,  and  no  men- 
tion of  the  agreement  in  this  behalf  was 
made  in  the  lease  which  was  subsequently 
granted. 

In  pursuance  of  the  agreement  the 
remains  of  the  old  vinery  and  peach-houfe 
were  entirely  pulled  down  and  removed, 
and  a  new  vinery  and  peach-house  built 
on  the  old  sites.  The  vinery  was  rebuilt 
before,  and  the  peach-house  was  rebuilt 
after,  the  lease  had  been  granted. 

The  lease  was  granted  by  the  applicant 
in  exercise  of  his  Settled  Land  Act  powers, 
and  was  made  with  the  consent  of  the 
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trustees  of  the  settlement,  and  provided 
that  after  the  expiration  of  the  first  seven 
years  of  the  term  either  party  might  deter- 
mine the  lease  by  giving  the  other  party 
dx  calendar  months'  notice  in  writing  and 
paying  a  certain  fine,  but  the  lease  was 
not  to  be  determined  by  the  lessor  under 
this  power  unless  he  required  the  man- 
sion-house for  his  own  occupation.  On 
the  death  of  the  lessee  at  any  time  during 
the  term  his  legal  personal  representative 
was  to  be  entitled  to  determine  the  lease 
by  serving  a  like  notice  and  paying  a 
fiimilar  fine. 

The  sum  of  60Z.  above-mentioned,  which 
the  applicant  had  paid  and  now  asked  to 
have  recouped  to  him,  represented  the 
commisflion  charged  by  the  house  agents 
for  letting  the  house,  being  at  the  rate  of 
5/.  per  cent,  on  the  first  year's  rent  and 
2L  10^.  per  cent,  on  the  second  and  third 
years'  rent. 

No  scheme  for  the  execution  of  the 
improvements  above-mentioned  had  been 
submitted  to  the  trustees  for  their  ap- 
proval. The  capital  moneys  in  the  hands 
of  the  trustees  amounted  to  about  9,000/. 

The  respondents  were  the  trustees  and 
the  infiemt  remainderman. 

Auaten-Cartrndl,  for  the  applicant. — 
With  regard  to  all  the  improvements 
which  have  been  executed,  this  applica- 
tion is  made  under  section  15  of  the 
Settled  Land  Act,  1890.  The  applicant 
-claims  to  be  entitled  to  be  recouped  the 
money  expended  on  the  vinery  and  peach- 
house  by  virtue  of  section  13,  sub- sec- 
tion (ii.)  of  the  same  Act,  on  the  ground 
that  in  the  circumstances  those  improve- 
ments are  covered  by  the  words  "  making 
any  additions  to  or  alterations  in  build- 
ings reasonably  necessary  or  proper  to 
enable  the  same  to  be  let."  They  were 
iippurtenances  of  the  mansion-house, 
which  would  not  have  been  let  unless 
they  had  been  rebuilt.  In  GaakdVB 
iSetUed  EHateSj  In  re  [i894l,^  the  removal 
•of  the  utterly  dilapidated  roof  of  the 
mansion-house  and  the  building  of  a  new 
•one  was  held  to  be  an  alteration  within 
the  meaning  of  this  sub-section.  This  is 
«  structural  addition  or  alteration  within 
the  limits  specified  by  Buckley,  J.,  in 
(I)  6S  L.  J.  Ch.  243 ;  [1894]  1  Ch.  486. 


Clarke*8  SetUemmi,  In  re  [i902y  These 
houses  are  in  sufficient  propinquity  to 
the  mansion-house  to  be  taken  as  part 
of  it  within  the  meaning  of  the  judg- 
ments in  OerarcPe  Settled  EataUa^  In  re 
[i893j.'  They  are,  in  fiict,  part  of  the 
premises  to  be  demised,  and  their  rebuild- 
ing was  an  "  addition  to  or  alteration  in 
buildings  "  necessary  and  proper  to  enable 
those  premises  to  be  let. 

The  commission  of  60/.  was  an  expense 
incurred  by  the  tenant  for  life  in  the 
exercise  of  the  statutory  power  of  leasing 
conferred  upon  him  by  the  Settled  Land 
Acts,  and  capital  moneys  may  be  applied 
under  section  21,  sub-section  (x.)  of  the 
Settled  Land  Act,  1882,  in  payment  of 
such  an  expense — Maryan-Wileon^e  Settled 
UstaUij  In  re  [l90l].^ 

P.  F,  WhedsTy  for  the  infant  remainder- 
man.— The  applicant  has  not  brought  his 
application  within  the  scope  of  section  13, 
sub-section  (ii.)  of  the  Act  of  1890.  The 
improvement  in  question  is  the  complete 
removal  of  an  old  building  and  the  sub- 
stitution of  a  new  one  in  its  place ;  it  is 
not  an  alteration  in  a  building  in  onler  to 
enable  the  same  to  be  let.  Then,  was 
this  rebuilding  *'  reasonably  "  necessary  ? 
This  was  only  a  fourteen  years'  lease, 
after  all,  and  the  applicant  has  not 
shewn  such  a  case  that  the  Court  will 
allow  this  expenditure  to  be  repaid  out 
of  capital  moneys. 

With  regard  to  the  commission  to  the 
house  agents,  Afaryon-WUeon's  Settled 
Hetatee,  In  re,^  was  a  wholly  different 
case,  for  there  the  leases  were  long  build- 
ing leases,  improving  the  value  of  the 
inheritance,  and  not  short  occupation 
leases,  the  whole  benefit  of  which  will  in 
all  probability  enure  to  the  applicant 
alone. 

Burleigh  Muir^  for  the  trustees. 

SwiNFSN  Eadt,  J.,  after  stating  the 
facts  as  above  set  out,  oontinueid  as 
follows:  The  question  which  I  have  to 
consider,  in  the  first  place,  is  whether  the 
erection  of  the  vinery  and  peach-house 
comes  within  section  13,  sub-section  (ii.) 
of  the  Settled  Land  Act  of  1890,  because 

(2)  71  L.  J.  Ch.  593  ;  [1902]  2  Ch.  327. 

(3)  63  L.  J.  Ch.  23;  [1893]  3  Ch.  252. 

(4)  70  L.  J.Ch.  500;  [1901]  1  Ch.  934. 
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Lbybson-Qower's  Settled  Estate,  In  re. 


it  is  under  that  sub-section  that  this 
application  is  sought  to  be  supported. 
These  two  houses  are  situated  iive  hundred 
feet  away  from  the  mansion-house,  and  are 
lean-to  houses.  I  am  of  opinion  that 
where  an  old  building  is  entirely  removed 
and  a  new  building  erected,  such  new 
building  does  not  come  within  sub-sec- 
tion (ii.),  the  wording  of  which  is  as 
follows:  ''making  any  additions  to  or 
alterations  in  buildings  reasonably  neces- 
sary or  proper  to  enable  the  same  to  be 
let."  It  is  not  an  addition  to  or  alteration 
in  a  building  entirely  to  remove  the 
remains  of  the  old  building  and  to  put  up 
a  new  one  in  its  place.  Therefore,  in  my 
judgment,  this  case  does  not  Ml  within 
sub-section  (ii.) ;  but  even  if  it  did,  and  it 
was  a  case  in  which  the  Court  was  able  to 
exercise  its  discretion,  I  should  hesitate 
long  before  allowing  the  repayment.  The 
cost  of  rebuilding  the  vinery  and  peach- 
house  is  something  like  half  the  yearly 
rent  at  which  the  mansion-house  has  been 
let ;  the  tenant  for  life  is  a  young  man ; 
and  the  life  of  a  glass  house  is  short- 
about  twenty  years.  Having  regard  to 
the  rental  of  the  estate,  including  the  rent 
derived  under  the  lease  of  the  mansion- 
house,  and  to  the  cost  of  these  glass  houses, 
and  to  the  &ct  that  no  scheme  was  sub- 
mitted to  the  trustees,  I  should  have  had 
considerable  hesitation  in  finding  that 
this  was  a  proper  case  for  allowing  the 
expenditure  in  question  to  be  recouped 
out  of  capital  moneys. 

The  remaining  question  relates  to  the 
application  for  the  repayment  by  the 
trustees  of  60Z.  for  commission  paid  to  the 
house  agents  on  the  short  letting  of  the 
mansion-house  to  the  present  tenant.  It 
has  been  let  for  fourteen  years  with  power 
to  either  side  to  determine  the  lease  on 
the  expiration  of  any  year  after  the  first 
seven  years  and  also  on  the  death  of  the 
lessee,  so  that  it  is  a  short  tenancy  under 
an  occupation  lease.  The  application  is 
made  after  the  first  two  years  have 
practically  expired.  I  am  of  opinion  that 
the  commission  on  a  short  term  is  not  an 
expense  which  ought  to  be  thrown  on 
capital  moneys.  If  the  applicant's  con- 
tention were  right,  it  would  come  to  this 
— ^that  on  any  short  letting,  provided  the 
tenant  for  life  let  in  exercise  of  his  statu- 


tory powers  under  the  Settled  Land  AcU^ 
he  would  be  able  to  take  advantage  of 
this  provision  and  get  the  house  agent's 
commission  paid  out  of  capital  moneys. 
That  cannot  be  so.  Now  it  seems  to  me 
that  such  a  commission  is  not  an  expense 
which  ought  to  be  paid  out  of  capital 
moneys ;  and  with  regard  to  this  particular 
item,  even  if  I  had  a  discretion,  I  should 
decline  to  exercise  it  in  this  case  on  behalf 
of  the  tenant  for  life. 


Solicitors — Cooper,  Tamer  k  Eirans,  agents  for 
Morrisons  k  Nightingale,  Beigate. 

BarrUter-at'Law, 


Wareington,  J. 

1905. 

May  17,  24. 


Chant,  In  re ; 
Bird  v.  Godfbet. 


Adminia^rcaian — Simple  Contrad  Dekt 
— Fart  Payment  by  Tenant  far  Life— Ad- 
minietrcaian  of  Eetatee  Act,  1833  (3  4s 
4  Will.  4.  c.  104:)—Limitatum  Act,  1623 
(21  Jac.  1.  c.  16}— Order  for  Adminit- 
(ration  of  Real  Estate. 

Teetator,  who  died  on  October  30, 1894, 
woe  at  his  death  indebted  to  the  jplaintifi 
as  simple  contract  creditors,  ByhiswiU 
the  testator  devised  part  of  his  real  estate 
to  a  tenant  for  life,  and  suibject  thereto  he 
devised  his  residuary  real  estaie  to  other 
devisees  in  fee.  In  1895,  the  plaintifi 
made  an  arrcmgemsnt  with  the  executors 
and  the  tenant  for  life,  under  which  they 
received  payments  on  account  of  their  deU 
and  interest  out  of  the  rents  of  the  red 
estate  given  to  the  tenant  for  life,  and  these 
payments  continued  urM  1903.  In  1905 
the  plaintiffs  took  out  a  summone  asking 
for  the  administration  of  the  reed  and  per- 
sonal estate  of  the  testator: — Held,  that  the 
part  payment  by  the  tenant  for  life  of 
the  simple  contract  debt  of  his  testator  and 
of  interest  thereon  was  sufficient  to  keep 
the  debt  alive,  not  only  as  against  the 
devisees  in  remainder  after  the  life  estote, 
but  also  as  against  devisees  of  oAer  rial 
estate  of  the  testator. 
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HoDingshead,  In  re ;  Hollingshead  v, 
Webfiter  (57  L.  J.  Oh.  400 ;  37  Ch.  D. 
Q5l),followed, 

Boddam  v.  Morley  (26  L.  J.  Ch.  438 ; 
1  De  G.  &  J.  1)  and  Dibb  v.  Walker 
(62  L.  J.  Ch.  586;  [1893]  2  Ch.  429) 
appUed. 

Qriginatiiig  samnions. 

The  testator,  Thomas  Chant,  who  died 
on  October  30,  1894,  was,  at  the  time  of 
his  death,  indebted  to  the  plaintiffs  in  the 
sum  of  298/.  for  work  and  materials  in 
building  houses  upon  simple  contract. 

By  his  will,  made  in  1894,  Thomas 
Chant,  after  bequeathing  his  personal 
estate  to  his  wife,  Emma  Cbant,  subject 
to  his  debts,  devised  certain  houses  to  his 
brother,  E.  J.  Chant,  and  other  houses  to 
his  sister,  Elizabeth  Brake,  and  he  de- 
vised the  residue  of  his  real  estate  to  his 
wife  for  her  life,  and  after  her  death  as 
to  part  thereof  to  Elizabeth  Brake,  and 
as  to  the  rest  to  E.  J.  Chant.  And  he 
appointed  certain  persons  executors  and 
trustees  of  his  will. 

In  1895  the  plaintiffs  made  an  arrange- 
ment with  the  executors  and  the  tenant 
for  life,  under  which  they  received  pay- 
ments on  account  of  their  debt  and 
interest  out  of  the  rents  of  the  real  estate 
given  to  the  tenant  for  life. 

These  payments  continued  until  1903, 

On  February  6,  1905,  the  plamtifb 
took  out  this  summons  oh  behalf  of  them- 
selves and  all  othec  creditors  against  the 
executors,  the  tenant  for  life  of  the  part 
of  the  real  estate,  and  the  devisees  of  the 
whole  real  estate  subject  to  the  estate  of 
the  said  tenant  for  life,  claiming  adminis- 
tration of  the  real  and  personal  estate  of 
said  testator. 

The  question  in  dispute  was,  whether 
the  plaintiffs  were  entitled  to  have  ad- 
ministration of  the  specifically  devised 
and  the  residuary  real  estate  of  the 
testator  as  well  as  of  the  personal  estate. 

Loek^  for  the  plaintiffs.^The  simple 
contract  creditors  are  entitled  to  have 
the  devised  real  estate  as  well  as  the 
personal  estate  administered  for  the  pay- 
ment of  the  debts  of  the  testator  under 
the  Administration  of  Estates  Act,  1833 
(3  &  4  Will  4.  c.  104).    Payment  by  a 


devisee  for  life  of  interest  on  a  simple 
contract  debt  of  his  testator  is  a  sufficient 
acknowledgment  to  keep  the  right  of 
action  alive  against  all  parties  interested 
in  remainder — HoUingahead,  In  re  ;  Hoi" 
Ungehead  v.  Webeter  [1888].^  It  is  not 
clear  that  any  Statute  of  Limitation 
applies ;  but  if  it  does  the  debt  has  been 
kept  alive,  and  it  is  sufficient  if  the  pay- 
ments are  made  by  any  one  interested. 
The  debt  is  kept  alive  not  only  as  regards 
the  residuaiy  estate,  but  also  as  regards 
the  other  real  estate  of  which  Mrs.  Qiant 
was  not  tenant  for  life — Boddam  v.  Morley 
[I857y  Dibb  V.  Walker  [i893],»  and  Forsyth 
V.  BrUtowe  [i853].^  It  is  admitted  that 
payment  by  executors  does  not  have  this 


[He  also  referred  to  PvJtnam  v.  Bates 
[1826V  Broeklehuret  v.  Jeseop  [i836],^ 
FordKam  v.  WaUie  [l853],^  Coope  v.  Creae- 
well  [l866],«  Astbury  v.  AeUniry  [i898],® 
and  Diokineon  v.  Teaedale  [1862].^^] 

E.  S,  Fordy  for  the  executors. 

Cozene-Hardy,  for  the  residuary  de- 
visees. —  The  plaintiffs'  debt  is  barred 
by  the  Statute  of  Limitation.  To  take 
the  case  out  of  the  operation  of  that 
statute  there  must  be  a  fresh  promise  to 
pay  implied  on  the  part  of  the  person 
who  is  sued  for  the  debt.  The  debt  must 
be  proved  to  be  due  and  legally  enforce- 
able against  the  land.  There  was  no 
debt  enforceable  against  us  in  the  first 
instance.  The  promise  to  pay  can  only 
be  implied  where  the  part  payment  is 
made  by  the  person  sued,  or  his  agent,  or 
some  one  through  whom  he  claims — 
FiUnam  v.  Batea^^  Fordhcmi  v.  WaiUU^ 
BMing  v.  LaiM  [l863],^^  DUkinaon  v. 
Teasdale,^^  and  Aetbury  v.  Aetbury.^  No 
promise  to  pay  can  be  implied  on  the 
part  of  the  devisees  in  remainder  of  the 
residuary  estate  from  the  p^rt  payment 
by  the  tenant  for  life,  and  still  less  on  the 

(1)  67  L.  J.  Ch.  400 ;  37  Cb.  D.  661. 

(2)  26  L.  J.  Ch.  438,  446  ;  1  De  G.  dc  J.  1, 19. 

(3)  62  L.  J.  Ch.  636 ;  [1893]  2  Ch.  429. 

(4)  22  L.  J.  Ex.  266  ;  8  Ex.  716. 
(6)  3  Raas.  188. 

(6)  7  Sim.  438. 

(7)  22  L.  J.  Ch.  648;  10  Hare,  217. 

(8)  36  L.  J.  Ch.  114 ;  L.  R.  2  Ch.  112. 

(9)  67  L.  J.  Ch.  471 ;  [1898]  2  Ch.  111. 

(10)  32  L.  J.  Ch.  37 ;  1  De  G.  J.  &  8.  62. 

(11)  32  L.  J  Ch.  219;  1  Be  G.  J.  k  S.  122. 
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Chant,  In  re. 

part  of  the  devisees  of  the  other  real 
estate.  The  facts  in  DM  v.  Walker* 
were  differeDt  from  those  in  the  present 
case,  and  it  was  decided  upon  the  Civil 
Procedure  Act,  1833,  and  had  no  reference 
to  the  Limitation  Act,  1623. 

The  decision  in  Roddam  v.  Morley* 
was  critidsed  both  in  Coope  v.  Cresswell  ^ 
and  Dickinson  v.  TeaadcUe.^^ 

[He  also  referred  to  England,  In  re  ; 
Steward  v.  England  [iS95],^'  and  Mae- 
danald,  In  re  [1897]."]" 

Lock  replied. 

Cur,  adv.  vuU, 


24. — Warrington,  J.,  read  the 
following  judgment:  The  plaiDtiffs  in 
this  case  are  simple  contract  creditors 
of  Thomas  Chant.  The  defendants  are 
— first,  the  executors;  secondly,  the 
tenant  for  life  of  a  part  of  the  real  estate ; 
and  thirdly,  the  devisees  of  the  whole  real 
estate,  subject  as  to  the  part  just  mentioned 
to  the  life  estate  of  the  tenant  for  life. 
The  plaintifid  claim  the  administration  of 
the  real  and  personal  estate  of  the  testator. 
The  devisees  (other  than  the  tenant  for 
Hfe)  contend  that  the  debt  is  barred  as 
agaiD8t  them  by  lapse  of  time.  Whether 
this  is  so  is  the  question  I  have  to  decide. 
The  debt  is  a  simple  contract  debt,  and 
the  [r'ght  of  action  is  equitable  only — 
arising  under  the  Administration  of 
Estates  Act,  1833  (3  <&  4  Will  4.  c.  104). 
The  suit  contemplated  is  a  suit  against 
the  real  estate  as  a  whole,  not  against  any 
particular  part,  nor  does  the  Act  con- 
stitute the  debts  a  charge  on  the  estate. 
In  1895  the  plaintiffs  made  an  arrange- 
ment with  the  executors  and  the  tenant 
for  life  under  which  they  have  received 
payments  on  account  from  time  to  time, 
as  to  which  it  is  admitted  that  some  of 
them  at  least,  and  at  all  events  the  more 
recent  ones,  were  made  out  of  the  parts  of 
the  real  estate,  of  which  she  was  tenant 
for  life.  These  payments  continued  until 
1903.  The  action  was  commenced  on 
February  6,  1905. 

So  far  as  any  Statute  of  Limitation 
can  be  said  'to  be  applicable  to  a  suit  in 
equity,  the  statute  in  the  present  case  is 
the  Limitation  Act,  1623.    As  regards  the 

12)  66  L.  J.  Ch.  21 ;  [1896]  2  Ch.  100. 
(^8)  66  L.  J.  Ch.  630;  [1897]  2  Ch.  181. 


estate  which  is  subject  to  the  life  interest, 
the  case  is  directly  within  the  authority 
of  EMingshead,  In  re ;  HcUmgekead  v. 
Webslar}  In  that  case  it  was  decided 
that  payment  of  interest  by  a  devisee  for 
life  kept  a  simple  contract  debt  alive 
against  the  devisees  in  remainder.  The 
payment  here  is  of  principal  as  well  as  of 
interest.  This  cannot  make  any  differ- 
ence, and  I  must  hold  therefore  that,  so 
far  as  this  part  of  the  estate  is  concerned, 
the  defendants'  case  &ils. 

The  question  then  remains,  has  the 
debt  been  kept  alive  against  the  other 
real  estate  in  which  there  was  no  tenancy 
for  life  f  The  point  has  not  been  expressly 
decided,  but  in  my  opinion  the  principles 
of  the  authorities  which  I  am  about  to 
mention  cover  the  case.  In  Roddam  v. 
MorUy^  it  was  held  by  Lord  Chan- 
cellor Cranworth,  foUowing  the  opinions 
of  Mr.  Justice  Williams  and  Mr.  Justice 
Crowder,  that  in  the  case  of  a  specialty 
creditor  payment  of  interest  by  a  devisee 
for  life  kept  the  debt  alive  as  against 
those  in  remainder.  The  case  turned 
first  on  the  question  whether  on  the  true 
construction  of  the  Civil  Procedure  Act, 
1833  (3  <k  4  Will.  4.  c.  42),  s.  5,  payment 
by  a  tenant  for  life  was  payment  by  a 
''  party  liable  " ;  and  secondly,  what  would 
be  the  effect  of  such  payment!  After 
holding  that  on  the  construction  of  the 
statute  the  tenant  for  life  was  a  party 
liable,  the  Lord  Chancellor  proceeded  as 
follows:  '*The  question,  however,  still 
remains  if  the  payment  is  made  by  one 
only  of  several  persons  liable;  as,  for 
instance,  by  a  person  having  only  a  life 
interest,  who  is  affected  by  the  payment! 
Does  it  operate  against  the  party  only  by 
whom  the  payment  is  niade!  or  does  it 
affect  all  the  other  parties  liable!  Does 
it  merely  enable  the  creditor  to  sue  the 
party  by  whom  the  payment  was  made, 
or  does  it  set  free  the  action  generally! 
I  have  come  to  the  conclusion  that  when 
a  part  payment  or  payment  of  interest 
has  been  made,  which  has  the  effect  of 
preserving  any  right  of  action,  that  right 
will  be  saved,  not  only  against  the  party 
making  the  payment,  but  also  against  all 
other  parties  liable  on  the  specialty." 

In  Dihh  v.  Walker '  Mr.  Justice  Ohitty, 
applying  the  principles  of   Roddann  v. 
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Morte^^*  held  that  payment  of  interest  by 
the  tenant  for  life  of  an  equity  of  redemp- 
tion kept  alive  the  right  of  action  on  the 
covenant,  so  as  to  enable  the  mortgagee 
to  recover  the  balance  of  his  debt  which 
his  secnrity  was  insufficient  to  satisfy  as 
against  the  general  assets  of  the  cove- 
nantor; that  is  to  say,  as  against  pro- 
perty other  than  that  in  which  the  tenant 
for  life  was  interested.  I  think* that 
HcUingnhead^  In  ra,^  shews  that  as  to  the 
eifect  of  part  payment  there  is  no  material 
difference  between  the  case  of  a  simple 
contract  debt  and  a  specialty  debt.  All 
the  devisees  are  liable  in  the  sense  that 
they  may  all  be  sued  in  equity ;  and  in  my 
opinion  payment  by  any  one  of  them  is  a 
payment  by  a  pei*8on  liable,  and  therefore, 
according  to  the  decisions  in  Boddam  v. 
Marlei^  >  and  Bibb  v.  Walker,^  sets  free  the 
action  not  only  as  against  the  person 
making  the  payment,  but  as  against  all 
other  parties  liable.  I  hold,  therefore, 
that  the  part  payment  in  the  present  case 
was  sufficient  to  keep  the  action  alive  as 
against  all  the  persons  interested  in  the 
real  estate. 

It  was  argued  that  I  ought  not  to 
foUow  Boddam  v.  Marley,^  having  regard 
to  the  criticisms  on  it  contained  in  DiMn- 
9on  V.  Teasdale  ^^  and  Coope  v.  Crestwdl  ^  ; 
bnt  on  this  point  it  is  enough  to  refer  to 
the  remarks  of  Mr.  Justice  Ghitty  in 
HcUingshead^  In  re}  Dickinson  v.  Tecu- 
dale,^^  moreover,  was  decided  on  a 
different  statute  altogether — namely,  the 
Beal  Property  Limitation  Act,  1833. 
None  of  the  other  cases  cited  by  the 
defendants  seem  to  me  to  conflict  with 
the  opinion  I  have  expressed.  There 
must,  therefore,  be  the  usual  judgment 
for  administration  of  the  real  and  personal 
estate. 


Solicitors — J.  Trevor  Davies;  Samael  Price  k 
Sods;  Bobbins,  Hay,  Waters  k  Hay,  agents 
for  H.  8.  k  8.  Watts,  Yeovil. 

[Reported  by  W.  A.  G,  Woods,  Esq., 
Barritter-ait'Law, 


21.    J 


Garner  v.  Wingbovb. 


Buckley,  J. 

1905 

June  21 

Statute  of  Limikaiona — Beal  Property — 
Infanwy — Advvru  Posseaaion — StUmequmU 
Accruer  of  Infanta  Title — Beal  Property 
Limitation  Ada,  1833  (3  ik  4  WiU.  4. 
«.  27),  a.  7,  and  1874  (37  A  38  Viet. 
0.  57),  M.  1,  3,  aiuf  9. 

Where  the  title  of  an  ivfant  to  real  pro- 
party  veata  in  poaaeaaion  at  a  time  when 
a  atravger  ia  in  adverae  poaaeaaion  aa 
againat  the  infant' a  predeoeaaory  the  Statute 
of  Limitationa  wiU  continue  to  run  againat 
Ae  infant,  noiwithatanding  hia  infancy. 

Murray  v.  Watkins  (62  L.  T.  796) 
followed. 

Trial  of  action  to  recover  possession  of 
a  plot  of  freehold  land  at  West  Ham,  of 
which  one  Joseph  Meek  was  owner  in 
fee  in  and  before  1883.  In  that  year 
Meek  made  a  verbal  gift  of  the  plot, 
which  was  then  of  trifling  value,  to  the 
defendant,  on  the  terms  that  it  was  to  be 
given  back  to  Meek  should  he  ever  ask 
for  it ;  but  he  died  without  having  done 
so,  in  1888,  and  the  defendant  had  re- 
mained in  possession  ever  since. 

The  title  of  the  plaintiffs  was  derived 
as  follows :  Meek  made  a  general  devise 
of  all  his  real  estate  to  trustees  with  a 
power  of  sale,  under  which  they,  in  1891, 
sold  the  plot,  with  other  land,  to  Frederick 
Garner.  On  Gamer's  death,  in  1892,  the 
plot  passed  by  residuary  devise  to  trustees 
upon  trust  for  his  two  sons,  the  plaintiff 
Frederick  William  Harwood  Garner  and 
Stanley  Harwood  Gamer,  who  were  then 
infants,  having  been  born  respectively 
on  June  8,  1881,  and  December  12,  1884. 
The  elder,  after  attaining  his  majority, 
had  been  appointed  a  trustee;  his  co- 
trustee was  also  a  plaintiff. 

The  defendant  relied  on  the  Real  Pro- 
perty Limitation  Acts.^ 

(I)  The  material  portions  of  the  Beal  Pro- 
perty Limitation  Aot,  1874,  are  as  follows: 

Section  1 :  **  After  the  commencement  of  this 
Act  no  person  shall  .  .  .  bring  an  action  .  .  . 
to  recover  any  land  or  rent,  but  within  twelve 
years  next  after  the  time  at  which  the  right 
to  .  .  .  bring  such  action  .  .  .  shall  have  first 
accrued  to  some  person  through  whom  be 
claims ;  or  if  such  right  shall  not  have  accrued 
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The  plaintiffs  in  their  reply  relied  on 
the  infuioy  of  F.  W.  H.  Gamer  and 
8.  H.  Gamer  at  the  date  of  Frederick 
Gamer's  death,  in  1892. 

C.  G.  Churehf  for  the  plaintiffs. — Under 
section  7  of  the  Real  Property  Limitation 
Act,  1833  (3  &  4  WiU.  4.  c.  27),  the 
defendant's  tenancy  at  will  must  he 
deemed  to  have  terminated  a  year  after 
its  commencement — that  is,  some  time  in 
1884.  It  cannot  be  denied  that  he  has 
been  in  adverse  possession  from  that  time 
to  this  against  Meek  and  his  trustees  and 
Frederick  Gamer  and  his  representatives. 
But  the  Statute  of  Limitations,  commenc- 
ing to  run  in  1884,  only  ran  till  1892, 
when  it  was  arrested  by  the  infancy  of 
the  plaintiffs  F.  W.  H.  Gamer  and  S.  H. 
Garner,  who  then  became  beneficially 
entitled.  It  is  true  the  legal  estate  was 
in  the  trustees  of  Frederick  Gamer's  will. 
In  Lewin  an  Trusts  (11th  ed.),  p.  1086,  it 
is  observed :  <<  Sir  Joseph  Jekyll  is 
reported  on  one  occasion  to  have  laid 
down  the  rule  that, '  the  forbearance  of 
the  trustees  in  not  doing  what  it  was 
their  office  to  have  done  should  in  no  sort 
prejudice  the  ceatuia  que  iruat ' ;  and  hence 
it  has  been  inferred  that  a  right  gained 
by  a  stranger  through  the  neglect  of  the 
trustee  shall  be  no  bar  in  equity  to  the 
claim  of  the  oestui  que  trust ;  but  this  is 

to  any  person  throagh  whom  he  claims,  then 
within  twelve  years  next  after  the  time  at 
which  the  right  to  .  .  .  bring  such  action  .  .  . 
shall  have  first  accrued  to  the  person  .  .  • 
bringing  the  same." 

Section  3 :  **  If  at  the  time  at  which  the  right 
of  any  person  to  .  .  .  bring  an  action  ...  to 
recover  any  land  or  rent,  shall  have  first  accrued 
as  aforesaid,  such  person  shall  have  been  under 
any  of  the  disabiUties  hereinafter  mentioned, 
(that  Is  to  say,)  infancy  ....  then  such 
person,  or  the  person  claiming  through  him, 
may,,  notwithstanding  the  period  .  .  .  herein- 
before limited  shall  have  expired,  .  .  .  bring 
an  action  ...  to  recover  such  land  or  rent,  at 
any  time  within  six  years  next  after  the  time 
at  which  the  person  to  whom  such  right  shall 
first  have  accrued  shall  have  ceased  to  be  under 
any  such  disability,  or  shall  have  died  (which- 
ever of  those  two  events  shall  have  first 
happened).*' 

Section  9  enacts  that,  except  certain  sections 
repealed  and  which  do  not  affect  the  present 
case,  the  provisions  of  the  Beal  Property  Limi- 
tation Act,  1883,  shall  remain  in  full  force  and 
be  construed  together  with  this  Act. 


not  the  case  generally  as  regards  the 
operation  of  the  statutes  of  Imiitation." 
After  citing  some  remarks  of  Lord  Hard- 
wicke  and  Lord  Manners,  the  learned 
author  proceeds  (p.  1087):  ^'.  .  .  as  a 
general  rule,  where  both  cestui  que  trust 
and  trustee  are  out  of  possession  for  the 
time  prescribed  by  the  statutes  of  limita- 
tion, the  former  suffers  for  the  neglect  of 
the  latter  and  is  barred.  But  the  ques- 
tion still  remains,  whether  in  cases  where 
the  cestui  que  trust  would,  if  his  title 
were  legal,  have  more  than  the  ordinary 
time  to  sue  (as  where  he  is  under  dis- 
ability or  entitled  in  remainder  only),  he 
will  be  allowed  the  same  extended  period 
for  suing  in  equity,  notwithstanding 
that  the  trustee  may  be  barred."  Then 
on  p.  1088  he  refers  to  the  doctrine  that 
he  who  enters  without  privity  or  autho- 
rity upon  lands  belonging  to  an  infemt, 
must,  whether  the  in£wt's  title  be  legal 
or  equitable,  be  regarded  as  a  bailiff  or 
receiver  for  the  in&xit;  but  he  points 
out,  on  the  authority  of  Crawther  v. 
Crowther  [i857],^  that  this 'does  not  apply 
where  the  infant  "has  never  been  in 
possession  by  himself^  his  guardian,  or 
agent,  but  the  title  " — ^that  is,  the  posses- 
sion— "was  adverse  to  those  through 
whom  he  claims." 

Crowther  v.  Crowther^  has,  however, 
more  than  once  been  criticised.  In 
Quintan  v.  Frith  [isesj*  Ohatterton, 
y.C,  interprets  the  decision  as  applying 
"  only  to  cases  where  there  is  a  dear  and 
plain  adverse  possession  without  any 
ground  to  charge  the  defendant  as  bailiff." 
And  in  Hawa/rd  v.  Shrewsbury  (Barlj 
[1874]  ^  Jessel,  M.B.,  expressed  the  opinion 
that  the  decision  had  been  arrived  at 
under  a  misapprehension,  and  was  not 
supported  by  the  authorities  on  which  it 
purported  to  be  founded.  Trespassers 
were  held  liable  to  account  as  baUif&  to 
infants  who  were  never  in  possession  in 
Pascae  v.  Swan  [1859],^  Wall  v.  Stanwick 
[18871,®  and  Sabbs^  In  re;  Habhs  v.  Wads 
[I887y 

(2)  26  L.  J.  Ch.  702 ;  23  Beav.  305. 

(3)  2  Ir.  Eq.  396,  414. 

(4)  43  L.  J.  Gh.  496, 498;  L.  B.  17  Bq.  878, 
398,  399. 

(5)  29  L.  J.  Ch.  169 ;  27  Beav.  608. 
C6)  56  L.  J.  Ch.  601 ;  34  Ch.  D.  763. 
(7)  67  L.  J.  Ch.  184  ;  36  Ch.  D.  563. 
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[BucKXiET,  J. — Is  there  a  case  where 
the  trespasser  was  in  adverse  possession 
before  the  infant's  title  accrued  1] 

In  Poiooe  V.  Stoan  ^  the  trespasser,  who 
was  entitled  to  one-third,  took  possession 
also  of  the  share  of  his  sister,  under  whom 
the  infant  claimed ;  but  as  he  maintained 
his  sister  till  her  death  his  possession 
could  not  perhaps  be  regarded  as  adverse. 
In  WaU  V.  SUmwiek^  the  infant's  title 
only  arose  on  the  re-marxiage  of  her 
mother,  who  was  the  trespasser,  so  there 
was  no  adverse  possession  before.  In 
Hobbsy  Inrt^  the  father's  adverse  posses- 
sion and  the  title  of  the  infant  under 
whom  the  plaintiff  claimed  both  com- 
menced at  the  mother's  death.  The 
principle,  however,  is  the  same. 

[Buckmaetery  if.C,  referred  to  Murray 
v.  Waikina  [l890],*  where  Ohitty,  J.,  de- 
cided against  an  infant,  who  claimed 
under  his  mother,  on  whose  property  a 
trespasser  had  intruded.] 

That  case  is  not  found  in  the  text- 
books, and  is  distinguishable  as  being  the 
case  of  a  tenant  in  tail.  In  the  present 
case  the  infietnts  took  by  the  devise 
of  Erederick  Qamer,  the  person  last 
entitled.  They  are  persons  whose  right 
to  bring  an  action  first  accrued  when 
they  were  under  disability,  and  conse- 
quently they  are  within  section  3  of  the 
Heal  Property  Limitation  Act,  1874. 

Bueknuuter^  K.C.^  and  Mark  JRomer^ 
for  the  defendant,  were  not  called  upon. 

Buckley,  J. — The  decision  in  Craufther 
V.  Crawther  ^  was  criticised  and  discussed 
in  ffoujord  v.  Shrewthury  {Earl)  *  by  Sir 
G.  Jessel,  M.B.,  whose  observations  have 
been  read  to  me  by  counsel  for  the  plain- 
tiffs. Those  observations  suggested  the 
enquiry  whether  there  is  any  reported 
case  in  which  the  &cts  were  that  the 
person  against  whom  the  claim  for  pos- 
session was  made  went  into  possession  in 
the  lifetime  of  an  owner  who  was  not 
under  disability,  and  remained  in  posses- 
sion after  a  person  imder  disability — for 
example,  an  infant — had  succeeded  him  as 
owner.  Counsel  admitted  that  in  none 
of  the  cases  relied  on  by  him  were  those 
&ctfl  present.  But  they  do  exist  in  the 
present  case.  Here  there  was  possession 
(8)  62  L.  T.  796. 


by  the  defendant  from  1883  or  1884  to 
1891  against  Meek  and  those  claiming 
under  him;  and,  fbrther,  until  1892 
against  Frederick  Gkmer,  none  of  those 
persons  being  under  disability,  and  as 
from  1892  the  possession  has  been  against 
persons  who  were  under  disability.  The 
decision  of  Mr.  Justice  Chitty  in  Murray 
V.  Waikina  ^  is  precisely  in  point.  There 
the  plaintiff's  mother  was  tenant  in  tail 
of  the  property,  and  entitled  to  posses- 
sion in  1871.  She  was  under  no  dis- 
ability until  1875.  In  that  year  she 
married.  She  died  in  1882,  having  never 
obtained  possession  of  the  property.  The 
plaintiff  then  became  tenant  in  tail  in 
possession,  and  in  1889  commenced  an 
action  to  recover  possession.  It  seems 
to  have  been  conceded  in  argument  that 
the  mother  gained  nothing  by  her  dis- 
ability. She  died  aflber  eleven  years  had 
run,  and  was  then  succeeded  by  the  plain- 
tiff, who  was  an  infant.  It  was  contended 
on  his  behalf  that  the  disability  arising 
by  his  infancy  prevented  the  Statute  of 
limitations  finom  running  further  against 
him. 

The  judgment  of  Mr.  Justice  Chitty 
turned  on  section  1  of  the  Real  Property 
Limitation  Act,  1874,  which  says  that  no 
person'  shall  bring  an  action  to  recover 
land  but  within  twelve  years  next  after 
the  time  at  which  the  right  to  bring  such 
action  "  shall  have  first  accrued  to  some 
person  through  whom  he  claims,"  and 
that  person,  in  Murray  v.  WcOkina,^  was 
the  plaintiff's  mother.  The  judgment 
was  to  the  effect  that  you  must  look  to 
the  time  when  the  statute  commenced  to 
run,  and  that  it  does  not  cease  to  run 
because  some  person  subsequently  falls 
under  disability.  I  can  only  say  that  I 
follow  that  decision  and  adopt  the 
reasoning  on  which  it  was  founded,  and 
I  dismiss  the  action,  with  costs. 


Solicitors —Prockter  Sc  Grimes,  for  plaintiffs; 
Francis  T.  Jones,  for  defendant. 


[ReporUd  by  R,  HiU,  E»q.^ 
Barritter-aULaw . 
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Aldebset,  In  re ; 
Gibson  v.  Hall. 


Evidence  —  PremimpHon  of  DecUh  — 
Penon  noi  Heard  of  for  Seven  Yeart — 
Onua  Pr(^>cMd%—No  Pretumption  of  Con- 
tinuance of  Life. 

There  ie  no  preeumptian  at  law  in 
favoftr  of  the  exietenoe  of  Ufe^  and  when  a 
pereon  hoe  not  been  heard  of  for  seven 
yeare  the  burden  of  proving  that  he  wot 
alive  at  a  particular  doAe  after  that  at 
which  he  wae  last  heard  of  rests  upon 
thoee  who  daim  through  him, 

Phen^'s  Trusts,  In  re  (39  L.  J.  Ch. 
316;  L.  R.  5  Cb.  139),  followed. 

The  title  to  the  income  and  capital  of  a 
share  of  reeiduary  estate  passing  under  a 
will  depended  upon  the  exact  dateofA*s 
death,  and  as  to  part,  which  came  by  way 
of  accruer,  whether  he  survived  March  16, 
1896.     A  was  last  heard  of  on  March  31, 

1895,  and  was  presumed  to  have  been  dead 
<m  March  31, 1902.  Neither  of  the  different 
claimants  was  able  to  prove  that  A  was 
alive  at  any  particular  date  after  March  31 , 
1895  ; — Held,  that  thepropertyin  question 
was  distribuiMe  on  the  footing  that  A 
must  be  taken  to  have  died  before  March  16, 

1896,  because  he  was  not  proved  to  have 
been  then  alive. 

Bj  her  will  dated  May  13,  1889,  Jane 
Aldersey  devised  and  bequeathed  to  trus- 
tees, who  were  also  appointed  executors, 
all  her  real  and  personal  estate  as  therein 
mentioned  upon  trusts  for  payment  of 
debts  and  a  legacy,  and  then  to  stand 
possessed  of  the  rest  of  her  real  and  per- 
sonal estate  upon  trust  to  receive  the 
rents  and  annual  proceeds  thereof,  and  to 
divide  the  same  half-yearly  into  seven 
equal  parts  or  shares,  and  to  pay  five  of 
such  equal  parts  or  shares  during  their 
respective  lives  to  her  five  nephews  and 
a  niece  (one  of  such  nephews  being 
Edward  Pattinson);  one  equal  part  or 
share  during  their  lives  equally  between 
the  children  of  her  late  niece  Jane  Hall ; 
and  one  other  equal  part  or  share  to  be 
equally  divided  half-yearly  to  a  great- 
nephew  and  three  great-nieces  during 
their  lives ;  and  the  testatrix  directed  that 


if  any  of  her  nephews  and  nieoes  therein- 
before named  should  die  without  leaving 
lavirful  issue,  the  half-yearly  shares  of 
him,  her,  or  them  so  dying,  as  well  as  any 
accruing  share  or  shares  which  he,  she,  or 
they  might  be  entitled  to  under  the  wHl, 
should  go  and  be  divided  amongst  such  of 
her  nephews  and  nieces  and  great-nephews 
and  great-nieces  and  the  children  of  her 
late  niece  Ji^e  Hall,  or  the  issue  of  such 
of  them  as  might  be  dead,  as  should  be 
living  at  the  death  of  such  nephews  and 
nieoes  respectively,  so  that  her  nephews 
and  nieoes  should  each  take  equal  pro- 
portions of  the  share  or  shares  of  such 
deceased  nephew  or  niece,  her  great- 
nephew  and  great-nieces  one  other  equal 
proportion  of  the  said  share  or  shares 
equally  between  them,  and  the  children  of 
her  late  niece  Jnne  Hall  another  equal 
proportion  of  the  said  share  equally 
between  them. 

The  testatrix  died  on  August  31,  1890. 
Jane  Hall,  the  niece  of  the  testatrix,  had 
six  children,  one  of  whom  was  John 
Joseph  Hall.  John  Joseph  Hall  was 
married  on  November  16,  1876,  and  had 
five  children,  all  of  whom  were  still  liviog. 
In  July,  1883,  John  Joseph  Hall  1^ 
Edinburgh,  where  he  had  been  residing 
with  his  wife  and  children,  and  came  to 
London.  His  wifo  corresponded  with 
him  until  November,  1888,  but  he  had 
not  been  heard  of  since  some  time  before 
March  31,  1895.  One  of  the  testatrix's 
nephews,  Edward  Pattinson,  died  on 
March  16,  1896,  without  issue. 

A  summons  was  taken  out  in  July, 
1903,  by  the  surviving  trustee  of  the 
will  of  the  testatrix  to  have  it  deter- 
mined inter  alia  (1)  whether  J.  J. 
Hall  was  living  or  dead,  and,  if  dead, 
when  he  died.  (3)  If  J.  J.  Hall  sur- 
vived the  testatrix,  but  died  before 
Edward  Pattinson,  whether  any  and 
which  of  the  children  or  remoter  issue  of 
J.  J.  Hall  took  any  and  what  interest 
(a)  in  the  original  one-seventh  share  of  the 
residuary  estate  given  to  the  children  of 
Jane  Hall ;  (6)  in  the  one-seventh  share 
of  the  residuary  estate  given  over  upon 
the  death  of  Edward  Pattinson  without 
issue.  (4)  If  J.  J.  Hall  survived  the 
testatrix  and  also  Edward  Pattinsoo, 
whether  any  and  which  of  the  children  of 
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J.  J.  Hall  took  any  and  what  interest  in 
the  same  original  or  accrued  one-seventh 
•hare  of  the  residue. 

By  an  order  of  the  Court  dated  No- 
vember 28,  1904,  it  was  declared  that 
J.  J.  Hall  was  to  be  presumed  to  have 
been  dead  on  March  31,  1902,  being  the 
expiration  of  seven  years  from  March  31, 
1895.  His  widow,  the  defendant  Mary 
Hall,  represented  his  estate.  It  was  now 
admitted  that  J.  J.  Hall  survived  the 
testatrix,  but  the  question  at  issue  was 
when  he  died,  and  whether  or  not  he 
survived  or  predeceased  the  testatrix's 
nephew,  Edward  Pattinson.  The  pro- 
perty in  question  was  retained  in  the 
hands  of  the  trustee. 

P.  F.  S,  Stokes,  for  the  surviving  trustee 
of  the  will. 

Mark  Ramer,  for  the  children  of  J.  J. 
Hall. — It  is  a  matter  of  evidence  as  to 
when  J.  J.  Hall  died,  and  the  onus  is 
upon  those  claiming  through  him  to  estab- 
lish it  by  affirmative  evidence — Pheni's 
TruaUy  In  re  [l87oV  Green's  SettUment 
TVtMto,  In  re  [iS65j,'  Benjamin,  In  re  ; 
NevUle  v.  Benjamin  \\^2\^  Rhodes,  In 
re;  Rhodes  v.  Rhodes  [i887j,^  and  Doe  d. 
Knight  v.  Nepean  [i833].^  The  onus  is 
therefore  upon  Mar)"  Hall,  as  the  repre- 
sentative of  J.  J.  Hall,  to  substantiate 
her  claim  to  the  income  of  the  share  which 
the  trustee  has  in  his  hands,  and  to  prove 
that  J.  J.  Hall  was  alive  after  March  31, 
1895.  As  to  the  interest,  therefore,  the 
children  of  J.  J.  Hall  are  entitled  to  it 
from  1895  up  to  March,  1902,  as  well  as 
from  that  date. 

F.  RussdL^  for  Mary  Hall. — Such  bur- 
den of  proof  as  lies  upon  Mary  Hall  has 
been  discharged.  There  was  a  gift  to  the 
children  of  Jane  Hall.  Mary  Hall  repre- 
sents one  of  them,  J.  J.  Hall,  and  he  is 
proved  to  have  survived  the  testatrix, 
and  is  therefore  included  in  the  class  of 
beneficiaries.  It  is  for  the  children  of 
J.  J.  Hall  to  make  out  a  case  to  deprive 

(1)  39  L.  J.  Ch.  316  ;  L.  R.  5  Ch.  139. 

(2)  35  L.  J.  Ch.  252  ;  L.  R.  1  Eq.  288. 
(.3)  71  L.  J.  Ch.  319;  [1902]  1  Ch.  728. 

(4)  56  L.  J.  Ch.  825 ;  36  Ch.  D.  586. 

(5)  2  L.  J.  K.B.  150;  5  B.  &  Ad.  86.  See 
also  S.C,  7  L.  J.  Ex.  335  ;  2  M.  &  W.  894. 


Mary  Hall  of  the  income  from  1895  to 
1902— 2;«<w'  Trusts,  In  re  [l87i].^ 

Kbkswich,  J. — ^The  question  I  am  now 
called  upon  to  decide  is  one  which  arises 
very  frequently  in  Chancery  chambers 
in  the  administration  of  estates,  and 
especially  of  small  estates;  and  it  is 
whether  somebody  is  dead,  and,  if  dead, 
when  he  died.  It  frequently  happens 
that,  although  the  CSourt  is  bound  to  direct 
enquiries,  yet  in  many  cases  that  is  often 
attended  with  very  Uttle  result,  and  no 
evidence  is  obtained  upon  which  the 
Master  can  act.  These  cases  are  usually 
disposed  of  in  chambers  with  the  assLst- 
ance  of  counsel  and  solicitors,  and  I  am 
not  sorry  that  the  case  has  arisen  in 
which  I  have  had  oounsers  arguments  in 
Court  on  the  cases  to  which  I  imme- 
diately refer  when  the  matter  comes 
before  me  in  chambers.  I  will  content 
myself  with  referring  to  the  case  of 
Fnen^s  Trusts,  In  re,^  which  is  an  instruc- 
tive case  upon  this  point.  '  It  was  shortly 
this.  The  testator  there  died  on  January  5, 
1861,  having  made  a  residuary  bequest  to 
his  nephews  and  nieces.  In  point  of  law 
that  meant  those  living  at  the  date  of 
his  death.  He  had  a  nephew  who  had 
gone  abroad  in  1853,  and  had  been  heard 
of  from  time  to  time  up  to  June  16, 1860 — 
that  is,  within  seven  months  of  the 
testator's  death.  He  then  deserted  from 
an  American  ship,  and  had  not  been 
heard  of  again.  The  question  was  whether 
that  nephew  was  entitled  to  share  in  the 
testator's  bounty.  There  was  not  any 
other  evidence  as  to  what  became  of  him 
afterwards. 

The  law  would  presume,  whatever 
else  was  proved  or  concluded,  that  he 
was  dead  at  the  expiration  of  seven 
years  from  June  16,  1860.  But  that 
presumption  gave  no  assistance  towards 
solving  the  question  whether  he  was  alive 
at  the  date  of  the  testator's  death — 
namely,  on  January  5,  1861.  Lord  Jus- 
tice Giffard,  differing  from  the  decision  of 
Vice-Chancellor  James,  came  to  the  con- 
clusion not  that  he  was  dead  on  January  5 
1861,  but  that  those  who  claimed  his 
share  must  prove  that  he  was  in  fact  alive, 
(6)  40  L.  J.  Ch.  (i02 ;  L.  R  S  Ch.  356. 
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and  the  burden  was  upon  them;  and 
that  as  they  had  not  established  that  £ftct, 
the  property  was  to  be  divided  among  the 
nephews  and  nieces  who  were  proved  to 
have  siwived  the  testator,  exclusive  of 
these  claimants. 

That  was  the  case  there,  and  of  course  it 
is  not  the  case  which  I  have  here  really. 
But  it  is  not  Very  far  from  it.  There  is 
a  difference  as  to  the  fJEtcts ;  but  the  law 
as  stated  by  Lord  Justice  Giffard  enables 
me  to  dispose  of  this  case,  as  it  has  enabled 
me  to  dispose  of  a  good  many  others.  In 
the  headnote  to  the  report  it  is  said, 
^'  There  is  no  presumption  of  law  in  favour 
of  the  continuance  of  life  " ;  and  although 
these  very  words  do  not  occur  in  the 
judgment,  I  think  the  Lord  Justice  did 
so  decide,  and  the  headnote  is  perfectly 
accurate.  He  comments  on  the  opinions 
expressed  by  Vice-chancellor  Kindersley 
in  several  decisions,  and  on  the  judgment 
in  Doe  d.  Knight  v.  Nepeanf  and  he  says : 
"  The  Yice- Chancellor  Kindersley  appears 
to  have  acted  on  the  passages  in  both 
these  judgments,  which  are  to  the 
effect  that  the  onus  of  proving  the 
death  of  Matthew  Knight  lay  on  the 
plaintiff,  because  the  law  presumes  that  a 
person  shewn  to  be  alive  at  a  given  time 
remains  alive  until  the  contrary  be  shewn. 
Those  passages  are  not  essential  to  the 
conclusions  arrived  at,  or  sound  in  point 
of  reasoning.  The  other  parts  of  the  same 
judgments  go  to  prove  that  there  is  not 
and  ought  not  to  be  any  such  presumption 
of  law."  He  says  again  further  on :  "  The 
true  proposition  is,  that  those  who  found 
a  right  upon  a  person  having  survived  a' 
particular  period  must  establish  that  fivct 
affirmatively  by  evidence;  the  evidence 
will  necessarily  differ  in  different  cases, 
but  sufficient  evidence  there  must  be,  or 
the  person  asserting  title  will  fail." 

If  I  can  apply  that  to  the  facts  in 
this  particular  case  my  difficulty  comes 
to  an  end.  But  what  is  said  is  that  he 
who  asserts  the  right  is  the  person  on 
whom  this  burden  of  proof  falls.  Counsel 
for  the  widow  of  J.  J.  Hall  says  that 
J.  J.  Hall  was  alive  at  the  date  of  the 
testator's  death,  but  has  since  died,  and 
at  what  date  we  do  not  know.  He  says, 
"  there  is  a  gift  unto  and  equally  between 


the  children  of  my  late  niece  Jane  Hall." 
J.  J.  Hall  was  one  of  the  children  of 
Jane  Hall,  and  he  was  alive  at  the 
testator's  death ;  therefore  he  is  included 
in  the  class  to  whom  a  share  in  the 
testator's  property  was  given,  and  he  has 
discharged  the  burden  of  proof  which 
lay  upon  him.  It  is  upon  those  who 
assert  that  J.  J.  Hall  is  dead  to  shew 
that  it  is  so.  No  doubt  it  is  often 
difficult  to  say  where  the  burden  of  proof 
rests.  But  I  do  not  myself  entertain  any 
doubt  upon  the  burden  in  this  particulfur 
case,  and  for  this  reason  :  The  gift  is  of 
this  particular  share  unto  and  equally 
between  the  children  of  my  late  niece 
Jane  Hall — that  is  only  during  their 
lives.  There  were  six  children  of  Jane 
Hall  living  at  the  death  of  the  testator ; 
the  result  is  that  this  one-seventh  part  of 
the  testator's  property  is  divided  among 
these  six  children  during  their  respective 
lives,  so  that  each  will  take  one  forty-second 
share  of  the  income  of  the  residue  so  long 
a»  he  or  she  lives.  Every  person  claiming 
through  J.  J.  Hall  is  entitled  to  this  one 
forty-second  part  during  his  life — his 
widow  claims  it  on  his  behalf.  It  will 
be  paid  to  her  beyond  question  until 
Mansh  31, 1895,  up  to  which  time  he  was 
heard  of.  At  any  time  after  the  expira- 
tion of  that  period  the  trustee  who  has 
the  money  in  hand  will  necessarily  say, 
"You  have  not  proved  your  title  to 
this  fund  for  the  last  half-year,  because 
you  have  not  proved  that  he  was  alive  at 
the  expiration  of  the  half-year  " ;  and  the 
trustee  would  only  be  doing  his  duty  in 
this  respect,  and  the  burden  of  proof 
would  be  thrown  upon  the  representative 
of  the  claim  of  J.  J.  Hall.  That  burden 
would  not  have  been  discharged,  it  has 
not  since  been  discharged,  and  it  is  not 
now  capable  of  being  discharged.  The 
widow  cannot  say  that  J.  J.  Hall  survived 
March  31,  1895. 

It  might  be  said  he  is  not  likely  to 
have  died  the  next  day.  The  answer  is, 
"  Yery  likely  not " ;  he  might  have  lived 
for  a  very  long  time.  But  the  Court  is 
not  concerned  with  probabilities,  and  it 
is  for  the  person  claiming  his  share  to  say 
how  long.  It  is  not  presumed  that  he 
died  on  the  next  day,  or  the  day  after,  or 
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on  any  day  whatever.  The  Court  must 
hold,  and  the  trustee  fulfilling  his  duty 
must  say,  ''We  cannot  recognise  your 
title  unless  you  prove  that  the  tenant  for 
life  was  alive  and  that  his  life  endured ; 
it  must  be  taken  to  have  no  existence 
unless  it  is  proved  that  the  life  did  exist. 
There  is  no  presumption  in  favour  of  the 
existence  of  life ;  it  is  entirely  a  matter 
of  evidence  in  each  case;  and  if  the 
claimant  faOs  to  prove  the  continuance  of 
the  life,  the  claim  must  fail.  Therefore, 
I  think  that  the  share  of  the  income 
which  belonged  to  J.  J.  Hall  as  long  as  he 
lived  was  undisposed  of,  so  &r  as  this  gift 
is  concerned,  from  March  31,  1895. 
There  will  be  a  declaration  that  the 
trustee  is  at  liberty  to  divide  the  income 
of  the  share  of  which  J.  J.  Hall  was 
tenant  for  life  on  the  footing  that  he  died 
immediately  after  March  31,  1895. 

The  question  of  tha  title  to  the 
accrued  share  by  reason  of  the  death  of 
the  testatrix's  nephew,  Edward  Pattinson, 
was  then  argued. 

F.  RubhU,  for  the  widow  of  J.  J.  Hall. 
— Neither  of  us  can  prove  the  exact  date 
of  the  death  of  J.  J.  Hall.  The  original 
gift  is,  however,  to  him,  and  the  onus  of 
proof  is  upon  the  children  to  shew  the 
date  of  death  in  order  to  succeed. 

Mark  Romer,  for  the  children  of  J.  J. 
Hall. 

Kekewigh,  J. — I  am  about  to  pro- 
nounce a  judgment  which  does  not  satisfy 
myself  logically,  and  is  at  best  only  the 
cutting  of  a  knot  which  is  incapable  of 
being  untied.  I  am  now  dealing  with 
the  accrued  share  which  came  to  the 
children  of  Jane  Hall  through  the  death 
of  Edward  Pattinson  on  March  16, 1896. 
If  J.  J.  Hall  were  living  at  that  date  he 
would  be  entitled  to  take  a  share  in  the 
gift  which  I  am  about  to  read.  He  was 
last  heard  of  on  March  31,  1895,  and 
there  is  no  presumption  of  his  having 
died  at  any  particular  time  between  that 
date  and  the  expiration  of  seven  years 
from  it,  or  of  his  having  lived  for  any 
part  of  that  seven  years.  The  share  of 
Edward  Pattinson  is,  according  to  the 
terms  of  the  will,  "  to  be  divided  among 
such  of  my  nephews  and  nieces  and  great- 


nephews  and  great-nieces,  and  the  children 
of  my  late  niece  Jane  Hall,  or  the  issue 
of  such  of  them  as  may  be  dead,  as  may 
be  living  at  the  death  of  such  nephews 
and  nieces  respectively'' — that  is,  living 
at  the  death  of  Edward  Pattinson  in 
March,  1896.  Mary  Hall,  the  widow  of 
J.  J.  Hall,  says,  *' Pay  me  my  aliquot 
part  of  the  share."  I  must  hold,  accord- 
ing to  the  judgment '  I  have  already  de- 
livered, that  J.  J.  Hall  must  be  proved 
to  be  one  of  the  children  of  the  niece, 
Jane  Hall,  living  at  the  death  of  Edward 
Pattinson.  That  Mary  Hall  cannot  do, 
and  therefore  her  claim  fails  irretrievably. 
Then  comes  the  question  as  to  who  is 
entitled.  The  children  of  J.  J.  Hall, 
who  fortunately  for  them  are  the  same 
in  number  now  as  they  were  on  March  31, 
1895,  say  that  they  are  entitled,  because 
they  are  the  issue  of  one  of  the  children 
who  is  dead.  To  be  strictly  logical,  I 
ought  to  bold  that  the  burden  is  upon 
them  to  shew  that  their  father  was  alive 
at  the  date  when  Edward  Pattinson  died ; 
that  they  are  unable  to  prove,  just  as 
Mary  Hall  was  unable  to  prove  it.  That 
gets  one  out  of  the  dilemma.  It  is  im-v 
possible  to  hold  that  there  was  an  in- 
testacy, because  the  testatrix  has  said 
that  one  of  two  classes  of  persons  must 
take — either  the  children  of  her  late 
niece,  or  the  children  of  such  one  ot 
them  as  might  be  dead.  Under  these 
circumstances  I  must  hold  that,  with 
regard  to  this  particular  will,  although 
there  is  no  proof  of  the  death  of  J.  J. 
Hall,  he  must  be  taken  to  have  been  dead 
at  the  death  of  Edward  Pattinson,  because 
he  has  not  been  proved  to  have  been  alive. 


Solicitors— Chester,  Broome  &  G^riffithes, 
for  all  parties. 

IJRejJorted  by  G,  Macan,  Etq., 
BarrUter-at'Lam. 
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GouLDEB,  In  re ; 

GOULDEB  V. 
GoULDEB. 


WiU—G<ms(ructi(m  —  Ah9oluU  Gift  — 
Share  of  Residue — Gift  Over  if  before 
^^ actual  payment**  Legatee  has  Deprived 
Himedf  of  BemfU  of  Share — Contingericf/ 
Definite  and  Certain — Gift  Over  not  Void 
for  Uncertainty. 

Bequest  of  ekare  of  residue  to  «7.  O.  for 
his  own  UM  absolvidy^  with  a  gift  over 
in  the  event  of  J,  G,  being  unable  at  any 
time  prior  to  the  actual  payment  of  the 
share  to  give  a  receipt  for  the  same  by  reason 
of  his  having  committed  or  suffered  any 
act  whereby  he  had  deprived  himself  of  the 
right  to  the  benefit  of  such  share.  Before 
the  money  was  handed  over,  J,  G.  had 
committed  an  act  of  bankruptcy,  which  was 
followed  by  a  receiving  order  and  adjudi- 
cation : — Held,  that  the  contingency  was 
described  with  definite  certainty,  ard  that 
consequenUy  the  gift  over  was  not  void  for 
uncertainty,  but  took  ^eot, 

Johnaon  v.  Orook  (48  K  J.  Ch.  777; 
12  Gh.  D.  639),  Ghaston,  In  re ;  Ghaston 
V.  Seago  (50  L.  J.  Gh.  716;  18  Gh.  D. 
218),  and  Wilkins,  In  re\  Spencer  v. 
Duckworth  (50  L.  J.  Gh.  774  ;  18  Gh.  D. 
^Z4),foUowed. 

Martin  v.  Martin  (35  L.  J.  Gh.  679 ; 
L.  R.  2  Eq.  404)  and  Bubb  v.  Padwick 
(49  L.  J.  Gh.  178 ;  13  Gh.  D.  517)  not 
followed. 

Adjourned  summons. 

By  his  will  dated  November  22,  1894, 
the  above-mentioned  testator  devised  and 
bequeathed  the  residue  of  his  real  and 
personal  estate  to  his  trustees,  the  plain- 
tiffs, upon  trust  for  sale  and  conversion, 
and  subject  to  the  payment  of  his  debts 
and  funeral  and  testamentary  expenses 
out  of  the  proceeds  to  set  apart  thereout 
the  sum  of  1,200^.,  and  to  invest  the  same 
and  pay  the  income  to  his  wife  for  her 
life,  and  after  her  decease  to  pay  out  of  such 
sum  a  certain  legacy ;  and  the  testator 
directed  his  trustees  to  stand  possessed 
of  the  residue  of  his  estate  (including  the 
residue  of  the  said  sum  of  1,200^.  after 
his  wife's  death  and  payment  of  the  said 
legacy)  upon  trust  to  divide  the  same 
into  eleven  equal  parts,  and  to  pay  two  of 


such  parts  to  bis  brother  John  Goulder 
for  his  own  use  absolutely,  provided  that 
in  the  event  of  his  brother  John  Gtoulder 
"being  unable  at  the  time  of  my  decease 
or  at  an}'  time  prior  to  the  actual  pay- 
ment to  him  of  his  share  or  any  part  of  his 
share  on  the  division  of  my  estate  to  give 
a  receipt  to  my  trustees  for  his  share  by 
reason  of  his  having  committed  or  suffered 
any  act  whereby  he  has  deprived  himself 
of  the  right  to  the  benefit  of  such  share 
either  in  whole  or  in  part  then  I  direct 
my  trustees  to  stand  possessed  of  the 
share  of  such  brother  or  that  part  of 
such  share  which  my  said  brother  is 
unable  to  receive  for  his  own  benefit" 
upon  trust  for  the  said  John  Goulder's 
children  as  therein  mentioned. 

The  testator  died  on  November  23, 
1894,  and  his  will  was  proved  on  Feb- 
ruary 19,  1895.  The  estate  was  insuffi- 
cient to  provide  in  full  the  1,200/1  fund, 
so  that  no  residue  became  immediately 
divisible. 

The  testators  wife  died  on  August  16, 
1904. 

The  trustees  then  proceeded  to  realise 
the  estate,  and  fixed  November  2, 1904, 
as  the  day  for  distribution.  On  or  before 
that  day  the  trustees  received  information 
that  John  Goulder  had  already  committed 
an  act  of  bankruptcy,  and  they  refused  to 
pay  over  the  two-elevenths  share  to  him. 

On  November  3,  1904,  a  receiving 
order  was  made  against  John  Goulder, 
and  adjudication  followed  on  Novem- 
ber 16.  A  trustee  was  subsequently  c^- 
pointed  who  assigned  the  two-elevenths 
share  to  the  defendant  assignees. 

This  was  a  summons  by  the  trustees 
for  the  determination  of  the  question 
whether  the  shares  in  question  had  passed 
under  the  gift  over  or  belonged  to  the 
defendant  assignees. 

The  defendant  assignees  first  contended 
that  on  the  true  construction  of  the  will 
the  words  "  actual  payment"  had  reference 
to  the  time  when  the  share  became  de 
jure  payable;  but  his  Lordship  on  this 
point  held  that  the  language  of  the  will 
was  too  clear  to  permit  of  effect  being 
given  to  that  construction,  and  that  the 
testator  was  referring  to  the  actual  time 
when  the  money  would  be  handed  over  to 
his  brother  on  Uie  division  of  the  estate. 
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The  defendant  assignees  further  contended 
that  the  proviso  was  ineffective  and  void. 
The  arguments  and  judgment  on  this 
question  are  alone  material  for  the  pur- 
poses of  this  report. 

Ow€n  Thompaonj  for  the  plaintiffs, 
stated  the  case. 

W,  M.  HurUf  for  the  defendants  entitled 
under  the  gift  over. — By  non-compliance 
with  the  bankruptcy  notice  the  brother 
*'  suffered  "  an  act  within  the  meaning  of 
the  proviso — ThraokmorUm,l7fire;  EyuUm^ 
€x  parte  [i877].*  The  gift  over  is  good. 
On  the  balance  of  the  authorities  there  is 
no  rule  of  law  which  prevents  the  testator 
irom  giving  the  shares  over  in  such  an 
•event  as  thus,  which  is  definite  and  certain 
— Johnson  v.  Crook  [1879],^  Chaston^  In 
«,-  Chaston  V.  Seago  [iSSlV  WiVeina,  In 
re;  Spencer  v.  Duckworth  [1881]/  PottSf 
In  re;  Hooley  v.  Fountain  \\9>%i\^^  and 
Roberta  v.  Youk  [issol.®  KiaHmark  v. 
KiaUmark  [i856]/  which  was  the  case  of 
a  settlement,  also  supports  this  view. 

Gaiey^  for  the  defendant  assignees. — 
There  is  an  ambiguity  here  in  the  direc- 
tion for  division.  The  date  at  which  the 
gift  over  is  to  take  effect  is  not  definite 
and  certain,  and  the  gift  over  therefore 
fails  for  uncertainty — Hutcheon  v.  Man- 
nington  [l79l],®  Martin  v.  Martin  [iseei],^ 
Minora  v.  BaUiaon  [l876],^^  and  Svhb  v. 
Padunck  [l88o].^* 

SwiNFEN  Eaby,  J.,  after  deciding  the 
question  of  construction  above-mentioned, 
continued:  Then  the  question  remains 
whether  such  a  provision  is  legal  or  is 
ineffective  and  void.  In  Johnson  v.  Crook  ^ 
Sir  George  Jessel  examined  the  cases  with 
great  care  and  came  to  the  conclusion 
that  where  the  event  was  definite  and 
•certain,  such  a  provision  was  lawful  and 
that  there  was  no  rule  of  law  to  prevent 

(1)  47  L.  J.  Bk.  62;  7  Oh.  D.  145. 

(2)  48  L.  J.  Ch.  777  ;  12  Oh.  D.  639. 

(3)  50  L.  J.  Oh.  716 ;  18  Oh.  D.  218. 

(4)  50  L.  J.  Ch.  774  ;  18  Oh.  D.  634. 

(6)  W.  N.  (1884),  106. 
<6)  49  L.  J.  Oh.  744. 

(7)  26  L.  J.  Ch.  1. 

(8)  1  Vefl.  366. 

(9)  35  L.  J.  Oh.  679 ;  L.  R.  2  Eq.  404. 
<10)  46  L.  J.  Oh.  2 ;  1  App.  Cas.  428. 
(11)  49  L.  J.  Oh.  178;  13  Oh.  D.  517. 
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effect  being  given  to  it.  Mr.  Justice  Fry, 
in  the  two  cases  of  Chaatan,  In  re^  and 
WHkina^  In  re,^  in  terms  approved  of  Sir 
George  Jessel's  decision,  and  in  the  former 
case  said,  ''  I  believe  that  all  the  earlier 
cases  proceed  simply  on  this  inquiry  :  Is 
the  contingency  expressed  with  definite 
certainty  ?  If  it  be,  we  will  give  effect  to 
it ;  if  it  be  not,  we  will  not  give  effect  to 
it.  Lord  Thurlow,  in  HiUeheon  v.  Man- 
nington,^  came  to  the  conclusion  that  the 
contingency  was  too  indefinite."  Mr. 
Justice  Fry  in  that  case  was  of  the  same 
opinion  and  came  to  the  same  conclusion 
as  did  Sir  George  Jessel — namely,  that 
where  the  event  was  definite  and  certain 
there  was  no  rule  of  law  against  giving 
effect  to  the  provision. 

Gounsel  for  the  assignees  relied  on  the 
case  of  Martin  v.  Martin^^  and  certain 
observations  in  Minors  v.  BaUiaon^^^  but 
both  these  cases  were  previous  to  Mr. 
Justice  Fry's  two  decisions,  and  were  fully 
dealt  with  by  Sir  George  Jessel  in  John- 
aon  V.  Crook.^  Bubh  v,  Padwick  ^  ^  was  a 
later  case  in  which  Yice-GhanceUor  Malins 
differed  from  Sir  George  Jessel.  I  must, 
however,  give  effect  to  the  views  adopted 
by  Sir  George  Jessel  in  Johnaon  v.  Crook^ 
and  by  Mr.  Justice  Fry  in  Chaston,  In 
r«,*  and  WUkina,  In  re.^  If  the  event  is 
described  with  sufficient  certainty  I  can- 
not see  why  I  should  not  give  effect  to  it. 
There  is  nothing  illegal  in  providing  that 
a  gift  vested  shsdl  be  divested  on  a  given 
event ;  and  if  the  event  can  be  properly 
ascertained  legal  effect  must  be  given  to 
the  proviso,  so  long  as  the  rule  against 
perpetuities  is  not  transgressed. 

In  this  case,  as  the  act  of  bankruptcy 
happened  before  the  actual  payment  of 
his  share,  the  gift  over  took  effect,  and 
the  children  take  the  share  which  the 
father  would  have  taken  but  for  his 
bankruptcy. 


Solicitors— Peacock  8c  Goddard,  agents  for 
Vickers,  Son  &  Brown,  Sheffield:  T.  H. 
Aldons,  agent  for  J.  E.  Wing,  Sheffield. 

lUeported  hy  R,J.  A.  Mbrriion,  Etq,^ 
Barruter'at»Law, 
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[IN  THE  COURT  OF 

APPEAL.] 

VaUQHAN  WiLLIAMg,  L. J.  ' 

Stirling,  L.J. 

KlNSTAISD 

^      (Lord) 

1905. 

V.  FlBLD. 

June  20. 

Praeiice  —  Frivolout  and  VeoBotioua 
Applioaiwna  —  InUrlocuiory  Prooeedrnga 
before  Judgmeni — Order  to  Prevent  — 
Casta. 

Before  the  trial  of  the  action  the  de- 
fandarvt  made  twenty-fwMir  interlocutory 
appUcaiicne  toiih  reference  to  pkadinge, 
dieeovery^  and  the  like.  Most  of  these 
appUeaticns  had  been  dismissed  with  costs, 
and  the  remainder  had  proved  abortive 
owing  to  some  irregularity  in  service  or 
the  failure  of  the  defendant  to  appear. 
None  of  the  costs  incurred  in  these  appUca- 
tians  had  been  paid  by  the  defendant : — 
Held,  thctt  there  was  jurisdiction  to  make 
an  order  prohibiting  any  further  appUca- 
tion  by  the  defendant  under  the  summons 
for  directions,  or  on  any  matters  of  pro- 
eedure,  withoiU  the  leave  of  the  Judge  in 
ehamberSf  and  an  order  was  made  to  thai 
effect. 

Grepe  v.  Loam  (57  L.  J.  Oh.  435; 
37  Oh.  D.  168)  applied. 

Appeal  from  decision  of  Warrington,  J. 

The  action  waa  brought  by  three  per- 
sons on  behalf  of  themselves  and  all  other 
the  members  of  the  Council  of  the  Evan- 
ffeHcal  Alliance  (British  Organisation) 
against  the  defendant  to  enforce  the 
carrying  out  of  an  agreement  made 
between  the  council  and  the  defendant 
by  way  of  compromise  of  a  former  action. 
The  defendant  was  defending  the  action, 
and  had  delivered  a  counterclaim. 

The  defendant  was  conducting  his 
defence  in  person.  Before  the  case  came 
on  for  trial  he  made  several  interlocutofy 
applications,  said  to  be  twenty-four,  with 
reference  to  pleadings,  discovery,  and  the 
like  matters.  Most  of  these  applications 
had  been  dismissed  with  costs,  and  the  re- 
mainder had  proved  abortive  owing  to 
some  irregularity  in  the  notiee  of  motion 
or  because  the  defendant  had  failed  to 
appear.  None  of  the  costs  incurred  in 
these  applications  had  been  paid  by  the 
defendant. 


The  plaintiffs,  with  a  view  to  stopping 
what  they  alleged  to  be  a  gross  abuse  of 
the  process  of  the  Oourt,  took  out  a  sum- 
mons asking  for  an  order  that  the  defen- 
dant  be  not  allowed  to  make  any  further 
application  in  the  action  without  the 
leave  of  the  Oourt  first  had  and  obtained, 
and  thai}  if  notice  of  any  such  application 
should  be  given  without  such  leave  being 
obtained  the  plaintiffs  should  not  be  re- 
quired to  appear  on  such  application,  and 
it  should  be  dismissed  without  being 
heard. 

Warrington,  J.,  made  the  followin^^ 
order :  "  This  Oourt  doth  order  that  the 
defendant  is  not  to  be  allowed  without 
the  leave  of  the  judge  in  chambers  to 
make  any  application  under  the  summons 
for  directions,  or  to  issue  any  summons 
on  matters  of  procedure,  or  to  serve  any 
notice  of  motion  to  discharge  any  order 
in  chambers  made  on  any  such  applica- 
tion as  aforesaid,  without  such  leave ;  and 
in  case  he  shall,  without  such  leave,  serve 
notice  of  any  such  application  or  summons 
or  notice  of  motion  as  aforesaid  on  the 
plaintiffs,  they  are  not  to  attend  unless 
the  judge  on  the  return  thereof  shall  so 
direct ;  and  unless  the  judge  shall  think 
fit  to  give  such  directions,  the  application 
shall  be  dismissed  without  being  heard. 
And  it  is  ordered  that  the  plaintiffis'  costs 
of  this  application  be  borne  by  the  defen- 
dant in  any  event." 

His  Lordship  was  of  opinion  that  Orepe 
V.  Loam  [l887]  ^  was  a  sufficient  precedent 
for  the  application  and  for  the  order 
which  he  made. 

The  defendant  appealed. 

The  Defmdantf  in  person. — Or^  v. 
Loam  ^  ia  distinguishable.  In  that  case 
the  applications  were  all  made  with  the 
same  ol^ect — ^namely,  either  directly  or 
indirectly  to  set  aside  a  final  judgment. 
In  the  present  case  the  applications  are 
all  distinct  interlocutory  applications,  all 
before  judgment,  and  all  for  legitimate 
purposes.  They  are  not  frivolous  or 
vexatious. 

Budhmaster,  K.O.^  and  H.  Greenwood, 
for  the  plaintiffs,  were  not  called  upon. 

Yauohak  Williams,  L. J. — There  can 
be  no  doubt  as  to  the  jurisdiction  of  Mr. 
(I)  57  L.  J.  Ch.  486 ;  37  Oh.  D.  168 
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JuflUoe  Warrington  to  make  the  order 
which  he  has  made ;  and  when  one  looks 
at  the  series  of  summonses  which  were 
issued  by  the  defendant  in  this  action, 
and  the  nature  of  those  summonses,  it  is 
quite  impossible  to  doubt  but  that  there 
was  ample  material  upon  which  the  learned 
Judge  had  the  duty  of  exerdsing  his  dis- 
cretion. In  my  judgment,  nothing  has 
been  brought  to  our  notice  which  would 
entitle  us  to  question  that  the  discretion 
was  wisely  and  properly  exercised  by  Mr. 
Justice  Warrington. 

The  appeal  must  be  dismissed,  and  I 
see  no  reason  why  it  should  not  be  dis- 
missed in  the  ordinary  terms,  with  costs. 

Stirlino,  L.J. — I  am  of  the  same 
opinion.  It  appears  to  me  that'  Orepe 
y.  Loam '  shews  that  there  is  jurisdiction 
in  the  Court  to  make  such  an  order  as 
has  been  made  in  this  case  by  Mr.  Justice 
Warrington,  and  that  this  is  really  an 
example  of  the  mode  in  which  the  Court 
interferes  to  prevent  abuse  of  its  process. 

The  only  question  which  remains  is 
whether  Mr.  Justice  Warrington  was 
justified  in  making  the  order  which  he 
did,  and  in  that  respect  it  is  really  a 
question  of  discretion  in  the  exercise  of 
a  jurisdiction  which  appears  to  me  to  be 
inherent  in  the  Court.  I  am  unable  to 
differ  from  Mr.  Justice  Warrington  as 
regards  the  merits  of  the  case,  and  I 
think  therefore  that  the  appeal  fails,  and 
ought  to  be  dismissed. 

Cozbns-Haedy,  L.  J. — I  am  of  the  same 
opinion.     I  have  nothing  to  add. 

Appecd  dismisied. 


Solicitors — Andrew,  Wood,   Purves  &  Sntton, 
for  plaintiffs. 

[Beported  by  A.  J,  Ball,  Esq., 
Barriiter-at'La/w. 


woodall  v. 
Clipton. 


[IN  THE  CHANCERY  DIVISION  AND 
IN  THE   COURT  OF  APPEAL.] 

Wabbington,  J. 

1904. 

Nov.  23. 

YAUaHAN  WlIiUAliS,  L.  J, 
ROMEB,  ImT. 

SnRLiNo,  L.J. 
1905. 
May  12,  16,  16. 
June  6. 

Lease — Long  Term — Option  to  Purohaae 
Fee-aimple — Perpetuity — Covenant  Run- 
ning with  L<md— 32  Een.  8.  o.  34. 

S.f  the  owner  in  Jee  of  certain  kmd^  by 
lease  dated  July  6,  1867,  demised  it  to  fF., 
his  executors,  administrators,  and  assigns, 
Jor  ninety -niru  years  from  June  24,  1866, 
ai  a  yearly  rent.  The  lease  oontained  a 
provision  that  if  the  lessee,  his  heirs  or 
assigns,  should  at  any  time  duri7^g  the 
term  become  desirous  of  purchasii^g  the 
fee-simple  in  the  land  demised  at  the  rate 
of  500Z.  per  acre,  and  such  further  sum  for 
ihe  timber  thereon  as  should  be  ascertained 
by  a  fair  valuation,  upon  the  receipt  of  the 
purchase-money,  the  lessor,  his  heirs  or 
assigns,  toould  execute  a  conveyance  of  the 
premises  with  the  timber  thereon  in  favour 
of  the  lessee,  his  heirs  and  assigns. 

On  July  14,  1869,  S.  demised  another 
piece  of  land  to  W,  for  ninety-nine  years 
from  September  29,  1868,  cU  a  yearly  rent. 
This  lease  also  contained  a  provision 
giving  the  lessee  an  option  to  purchase  the 
fee-simple  in  substantially  the  same  form 
as  in  the  former  lease,  except  that  the 
option  to  purchase  was  given  to  the  lessee, 
^'  his  executors  administrators  and  assigns^ 
cmd  the  price  was  to  be  600/.  per  acre. 

The  plaintiff  was  the  assignee  of  the  two 
leases,  and  he  desired  to  exercise  ihe  option 
to  purchase.  The  defendants  were,  as 
trustees  of  a  settlement,  the  oumers  of  ^ 
fee-simple  subject  to  the  leases : — 

Held,  by  Warrington,  J.,  that  the 
options  to  purchase  created  an  estate  or 
interest  in  land,  and  were  void  as  in- 
fringing the  rule  against  perpetuities. 

Held,  by  the  Coubt  of  Appeal,  that  the 
provisions  givii^g  the  option  to  purchase 
were  concerned  with  something  whoUy  out- 
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tide  the  reloHone  of  landlord  and  tenawty 
and  eotdd  not  be  said  to  run  with  the  Umd 
wider  the  statvie  32  Hen.  8.  0.  34,  and 
therefore  could  not  he  enforced  by  the 
'plaintiff. 

A  eoniraet  in  a  leaee  giving  an  option 
of  purchase  might  be  good,  withmU  regard 
to  the  provisions  of  the  stakite  32  Hen,  8. 
c.  34,  as  binding  the  land  in  the  hands  of 
the  heirs  or  assigns,  provided  it  did  not 
infringe  the  law  as  to  perpetuities.  It 
would  not  be  the  less  a  bindirhg  contract 
because  it  was  contained  in  a  lease, 

London  and  South- Western  Railway 
V.  Gomm  (51  L.  J.  Ch.  530 ;  20  Ch.  D. 
562)  applied  by  Warrington,  J. 

By  a  lease  dated  July  6, 1867,  Nathaniel 
Strode,  as  owner  in  fee,  demised  to  Viscount 
WaJden,  his  executors,  administrators, 
and  assigns,  a  piece  of  land  at  Ghislehurst 
for  ninety-nine  years  &om  June  24, 1866, 
at  the  yearly  rent  of  1 42^.  The  lea^e  con- 
tained the  following  provisions : 

"Provided  always  and  it  is  hereby 
agreed  and  declared  that  in  case  the  said 
Viscount  Walden,  his  heirs  or  assigns, 
shall  at  any  time  during  the  said  term 
become  desirous  of  purchasing  the  fee- 
simple  of  and  in  the  said  lands  and  pre- 
mises hereby  demised,  or  any  portion 
thereof  not  being  less  than  one  acre 
^(unless  by  previous  purchase  the  land 
remaining  subject  to  this  present  demise 
shall  be  less  tlmn  one  acre),  at  and  after 
the  rate  of  500^.  an  acre,  and  such  further 
sum  for  the  timber  thereon  as  shall  be 
ascertained  by  a  fedr  valuation  thereof, 
and  upon  receipt  of  the  amount  of  the 
purchase-money  for  the  same,  the  said 
Nathaniel  Strode,  his  heirs  or  assigns, 
shaU  and  will  execute  a  conveyance  or 
other  assurance  of  the  said  land  and  pre- 
mises with  the  timber  thereon  in  favour 
of  the  said  Viscount  Walden,  his  heirs 
and  assigns,  upon  the  same  terms  and 
stipulations  as  to  title  and  otherwise  as 
the  said  Viscount  Walden  and  other  pur- 
chasers of  portions  of  the  Camden  Park 
estate  have  hitherto  completed  their  pur- 
chases." And  there  was  a  provision  as  to 
the  proportionate  reduction  of  rent  in  case 
the  lessee  should  exercise  the  option  of 
purchasing  as  to  a  part  only  of  the  land 
demised. 


By  another  lease  dated  July  14,  1869, 
Strode  demised  another  piece  of  land  at 
Ghislehurst  to  Viscount  Walden,  kis 
executors,  administrators,  and  assigns,  ibr 
ninety-nine  years  from  September  29, 
1868,  at  the  yearly  rent  of  112^.  The 
lease  contained  a  provision  (substantially 
in  the  same  form  as  the  corresponding 
provision  in  the  former  lease)  that  "  the 
lessee  bis  executors  administrators  and 
assigns  shall  at  any  time  hereafter  .  .  . 
during  the  said  term  . .  .  have  the  option 
of  purchasing  the  fee-simple  of  and  in  the 
said  land  and  premises  hereby  demised 
...  at  and  after  the  rate  of  600^.  per 
acre  .  .  .  and  upon  the  receipt  of  the 
amount  of  the  purchase-money  for  the 
same  the  lessor  his  heirs  or  assigns  shall 
and  will  execute  a  conveyance  or  other 
assurance  ...  in  &vour  of  the  lessee  his 
heirs  and  assigns." 

The  land  and  property  comprised  in 
the  two  leases  were  now  vested  in  the 
plaintiff  as  assignee  for  the  residue  of 
the  terms  granted  by  the  leases  respec- 
tively. 

The  defendants  were,  as  trustees  of  a 
certain  settlement  made  by  order  of  the 
Court  pursuant  to  directions  in  the  will 
of  Nathaniel  Strode,  owners  of  the  fee- 
simple  of  the  knd  comprised  in  the  leases 
subject  to  the  leases.  The  plaintiff, 
claiming  to  exercise  the  options  contained 
in  the  two  leases,  gave  notice  to  the 
defendants  to  purchase  the  whole  of  the 
property  comprised  in  the  leasee.  The 
defendants  were  advised  that  the  options 
were  invalid  as  against  them  on  the 
ground  that  they  infringed  the  rule 
against  perpetuities ;  and  Siso  as  regards 
the  option  contained  in  the  first  lease, 
that  it  was  reserved  to  the  lessee,  ''his 
heirs  or  assigns,"  and  was  not  annexed 
to  the  lease,  and  they  refused  to  carry  oat 
the  sale. 

The  plaintiff  thereupon  commenced 
this  action  claiming  a  declaration  that 
the  two  options  to  purchase  were  valid 
and  subsisting  options  and  had  been  duly 
exercised  by  him,  and  that  he  was  entitled 
to  the  benefit  thereof,  and  that  upon 
payment  by  him  of  his  purchase-money 
the  defendants  might  be  ordered  to 
execute  a  proper]conveyance  to  him  of  the 
premises. 
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Cave,    JT.C,    and    Marigold,  for    the 
plaintiff. 

Howden,  JT.C,  and  E.  BeauTnont,  for 
the  defendants. 

[The  following  authorities  were  referred 
to :  London  and  SotUh-WeBtem  Railway 
V.  Gomm  [1882!,^  Gaddl  v.  Pahner  [1833],* 
IsUed  V.  Stoneley  [1580],*  Uvana  v.  fFalane 
[1805],*  Hare  v.  Burgea  [l857],*  Simpson 
V.  Clayton  [l838],«  Spencer's  Caee  [1583],^ 
MuUer  v.  TVaJTorti  [l900],»  WhiU  v. 
Southend  Hotel  Co.  [i897],^  Tu^ife  v. 
Mozhay  [1848],^®  Friary,  Holroyd  ds 
Healey's  Breweries  v.  Singleton  [i899],^* 
CoUison  V.  Lsttaom  [1815],^*  Oliver's 
Settlement,     In     re;    Evered    v.    Leigh 

[1904],*'  Egerton  v.  Brownlow  (Earl) 
I853j,i*  Roedi.  Hunter  v.  ^aZ^'er«  [l787y* 
AdamsandKensingtonVestry,  Inre  [1883],^^ 
Redington  v.  Broume  [l893],^^  and  Man- 
chester Ship  Canal  Co,  v.  Manchester 
Racecourse  Co,  [1901]  i»;  also,  Marsden 
on  Perpetuities,  p.  14 ;  Prideaux's  Prece- 
dents in  Conveyancing  (15th  ed.)  vol.  ii. 
p.  75  ;  (17th  ed.)  vol.  ii.  p.  84  ;  Challis' 
Law  of  Real  Property  (2nd  ed.),  pp.  171, 
173;  Key  and  Elphinstone's  Precedents 
(5th  ed.)  vol.  i.  p.  703  ;  (6th  ed.)  vol.  i. 
p.  707 ;  Co.  Lit,  p.  216a,  s.  349 ;  42  Sol.  J. 
628 ;  and  Gray  on  Perpetuities,  p.  144, 
88.  251,  570.] 

Warrington,  J.  (after  stating  the 
fiEicts). — The  question  turns  upon  whether, 
having  regard  to  the  feet  that  the  option 
is  one  which  may  be  exercised  at  any 
time  during  the  period  of  ninety-nine 

(1)  51  L.  J.  Oh.  530 ;  20  Ch.  D.  662. 

(2)  1  CI.  &  F.  372. 

(3)  I  AndersoD,  82. 

(4)  2  Soh.  &  Lef .  519. 

C6)  27  L.  J.  Ch.  86  ;  4  K.  &  J.  45. 

(6)  8  L.  J.  C.P.  59;  4  Bing.  N.C.  758. 

(7)  1  Sm.  L.C.  (ITth ed.).  65 ;  5  Co. Rep.  16a. 

(8)  70  L.  J.  Ch.  72 ;  [1901]  1  Ch.  54,  60. 

(9)  66  L.  J.  Ch.  387;  [1897]  I  Ch.  767. 

(10)  18  L.  J.  Ch.  83;  2  Ph.  774;  11  Beav. 
671;  1  Hall  &Tw.  106. 

(11)  68  L.  J.  Ch.  13,  622 ;  [1899]  1  Ch.  86, 
2  Ch.  261.  »         »  L        J 

(12)  6  Taunt.  224. 

(13)  Ante,  p.  62 ;  [1906]  1  Ch.  191. 

(14)  23  L.  J.  Ch.  348,  37X;  4  H.L.  C.  1, 126. 

(15)  2  Term  Bep.  133. 

(16)  52  L.  J.  Ch.  768 ;  24  Ch.  D.  199.  Cn 
app. :  54  L.  J.  Ch.  87 ;  27  Ch.  D.  394. 

(17)  32  L.  R.  Jr.  347. 

(18)  70  L.  J.  Ch.  468;  [1901]  2  Ch.  37. 


years  from  June  24, 1866 — that  is  to  say, 
a  period  exceeding  twenty-one  years — ^it  is 
void  as  infringing  the  rule  against  per- 
petuities.   The  rule  against  perpetuities, 
with  which  we  are  sSi  fiimiiiar,  fixes  a 
limit  of  time,  now  aooepted  as  a  life  or 
lives  in  being  and  twenty-one  years  after, 
within  which  every  executory  limitation, 
not  being  a  limitation  subsequent  to  an 
estate  tail,  must  necessarily  vest,  if  it 
vests  at  all,  on  pain  of  being  otherwise 
void.    Does  the  option  in  &e   present 
case  amount  to  an  executory  limitation 
within  the  meaning  of  that  rule  1    The 
provision  in  the  lease  by  which  the  option 
is  granted  amounts  to  an  agreement  or 
covenant  on  the  part  of  the  then  owner 
of  the  fee-simple  to  grant  that  fee-simple 
to  another  person  at  a  period  of  time 
which  undoubtedly  may  infringe  the  rule 
against  perpetuities.     If  the  grant  creates 
an  interest  in  land,  it  seems  to  me  that 
the  effect  of  it  is  to  render  it  something 
more  than  a  mere  covenant,  and  to  create 
an  interest  in  land  which  does  not  vest  at 
the  moment  at  which  it  is  granted,  but 
requires  for  its  vesting  the  happening  of 
another  event — namely,  the  exercise  of  the 
option  and  the  payment  of  the  purchase- 
money,  which  event  may  happen  beyond 
the  limit.     For  the  moment  I  do  not 
propose  to  deal  with  any  question  as  to 
whether  the  provision  runs  with  the  land 
or  not.     I  take  the  provision  by  itself; 
and,  looking  at  it  by  itself  in  the  light  of 
authority,  I  think  it  impossible  to  avoid 
the  conclusion  that  it  does  create  an  estate 
or  interest  in  land ;  and  if  it  does,  then, 
for  the  reasons  I  have  stated,  it  is  ob- 
noxious to  the  rule  against  perpetuity. 

The  authority  to  which  I  have  alluded 
is  London  arid  South-Western  Railway 
V.  Gomm.^  In  some  way,  it  is  a  rather 
puzzling  case,  but  I  think  this  at  least 
comes  quite  plainly  out  of  it — that  a  cove- 
nant such  as  that  with  which  I  have  to 
deal  is  one  creating  an  interest  in  land. 
There  by  a  deed  dated  in  August,  1865, 
reciting  that  the  plaintiffs,  the  London 
and  South- Western  Railway,  were  seised 
in  fee-simple  of  certain  land  which  was 
no  longer  required,  the  company  conveyed 
the  land  to  one  Gteorge  Powell  in  fee- 
simple,  and  the  deed  contained  a  covenant 
that  Powell,  his  heirs  or  assigns,  would  at 
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any  time  thereafter,  wh^ie^r  the  land 
might  be  required  for  the  railway  or 
works  of  the  company,  and  whenever 
thereunto  requested  by  the  company,  on 
six  calendar  months'  notice  and  upon 
receiving  100^.,  reeonvey  the  land  to  the 
company.  Taking  the  terms  of  that 
covenant,  and  comparing  it  with  the 
terms  of  the  covenant  in  the  present  case, 
they  are  for  all  practical  purposes  iden- 
tical. In  that  case  the ,  defendant  was 
not  the  covenantor,  and  he  was  not  a 
person  who  was  directly  bound  by  the 
covenant.  He  was  the  then  owner  of  the 
land,  but  it  was  said,  notwithstanding 
that  fact,  he  bought  with  notice  of  the 
covenant,  and  the  covenant  would  be 
enforced  against  him.  The  matter  first 
came  before  Mr.  Justice  Kay,  and  the 
result  of  his  judgment  was  this:  He 
came  to  the  conclusion  that,  although  the 
defendant  was  not  the  original  cove- 
nantor, and  was  not  a  person  who  was 
bound  at  law  by  the  covenant  because  it 
did  not  run  with  the  land,  he  was  a 
person  who,  having  purchased  with  notice 
of  it,  was  bound  by  it  in  equity.  He 
further  came  to  the  conclusion  that  it  did 
not  create  an  interest  in  land,  and  the 
case,  therefore,  with  which  he  had  to  deal 
was  a  simple  case  of  contract,  and  not  of 
property.  Holding,  as  he  did,  that  the 
defendant,  although  not  a  party  to  the 
contract,  was  bound  by  it,  he  felt  himself 
compelled  to  enforce,  and  did  enforce,  the 
contract  by  specific  performance.  That  is 
the  result  of  Mr.  Justice  Kay's  judgment. 
I  will  only  say  about  it  this,  which  is 
important  for  my  purpose — that  it  is 
plain  from  the  passages  in  his  judgment 
which  have  been  referred  to  in  argument, 
that,  if  he  had  thought  he  was  dealing 
not  with  a  mere  case  of  contract,  but  with 
a  case  where  the  effect  of  the  contract  was 
to  create  an  estate  or  interest  in  land, 
his  decision  would  have  been  the  other 
way.  I  think  it  is  dear  in  that  case  he 
would  have  held  that  the  estate  so  created 
was  obnoxious  to  the  rule  against  per- 
petuities, and  that  on  that  ground  the 
contract  could  not  be  specifically  enforced. 
The  casQ  was  taken  to  the  Court  of 
Appeal,  and  the  judgments  there  took 
a  different  line  from  that  which  was 
taken  by  Mr.  Justice  Kay.    The  general 


effect  of  those  judgments  was  this.  On 
the  point  on  which  Mr.  Justice  Ejiy 
had  decided  in  favour  of  the  plaintiffs, 
all  the  learned  Judges  in  the  Ck>urt  of 
Appeal  came  to  the  conclusion  that  the 
defendant  was  not  a  person  bound  by  the 
contract  in  question — not  at  law  because 
the  covenant  was  not  one  that  could  run 
with  the  land,  and  not  in  equity  because 
it  was  not  a  negative  covenant,  and  there- 
fore not  one  fidUng  within  the  principle 
of  TfM  V.  Moxhay.^^  That,  one  cannot 
help  thinking,  might  have  been  an  end  of 
the  case;  but  the  learned  Judges,  and 
especially  the  Master  of  the  Rolls,  thought 
it  right  to  deal  with  the  other  question — 
namely,  the  question  whether,  assuming 
that  this  was  a  covenant  binding  the 
defendant,  it  did  or  did  not  create  an 
interest  in  land,  and  was  therefore 
obnoxious  to  the  rule  against  perpetui- 
ties. They  all  of  them  dealt  with  that 
point — the  Master  of  the  Bolls,  Sir  James 
Hannen,  and  Lord  Justice  lindley — and 
the  conclusion  they  all  came  to  on  that 
point  was  that  the  covenant  did  create  an 
interest  in  land.  There  is  a  remarkable 
interlocutory  observation  of  the  Master 
of  the  Rolls,  which  shews  quite  plainly 
how  his  mind  worked  in  arriving  at  that 
conclusion,  in  which  he  says,  '^What  is 
the  distinction  between  this  case  and  a 
conditional  limitation,  that  if  A.  B.  pays 
lOOL  at  any  time  the  estate  shall  vest  in 
him  ? "  That  question  was  not  answered. 
Having  that  question  before  him,  he  puts 
the  point  in  this  way  :  "  If  then  the  rule 
as  to  remoteness  applies  to  a  coveziant 
of  this  nature,  this  covenant  dearly  is 
bad  as  extending  beyond  the  period 
allowed  by  the  rule.  Whether  the  rule 
applies  or  not  depends  upon  this  as  it 
appears  to  me,  does  or  does  not  the  cove- 
nant give  an  interest  in  the  land  9  If  it 
is  a  bare  or  mere  personal  contract  it  is 
of  course  not  obnoxious  to  the  rule,  but 
in  that  case  it  is  impossible  to  see  how  the 
present  appellant  can  be  bound.  He  did 
not  enter  into  the  contract,  but  is  only 
a  purchaser  from  Powell  who  did.  If  it 
is  a  mere  personal  contract  it  cannot  be 
enforced  against  the  assignee.  Therefore 
the  company  must  admit  that  it  somehow 
binds  the  land.  But  if  it  binds  the  land 
it  creates  an  equitable  interest  in  the 
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land.  The  right  to  oall  for  a  oonFeyanoe 
of  the  land  is  an  equitable  interest  or 
•equiteble  estate.  In  the  ordinary  case  of 
a  oontraot  for  purchase  iheiB  is  no  doubt 
about  this,  and  an  option  for  repurchase 
is  not  different  in  its  nature.  A  person 
eaensising  the  option  has  to  do  two  Uiings, 
he  has  to  give  notice  of  his  intention 
to  purchase,  and  to  pay  the  purchase- 
money;  but  as  for  as  the  man  who  is 
liable  to  convey  is  cooeemed,  his  estate 
or  interest  is  tstken  away  from  him  with- 
out his  consent,  and  the  right  to  take  it 
away  being  vested  in  another,  the  cove* 
naxxt  giving  the  option  must  give  that 
other  an  interest  in  the  land.''  Having 
oome  to  that  conclusion,  he  further  jpro- 
ceeded  to  decide  that  the  rule  against 
perpetuities  was  one  which  applied  to  the 
interest  so  created.  The  other  Lords 
Justices,  who  concurred  in  that  judg- 
ment, took  the  same  view.  Sir  James 
Hannen  puts  it  in  this  way.  He  held 
first  that  it  did  create  an  interest  in 
land,  and  then  he  went  on  to  say :  ^^  If 
it  does  create  such  an  interest,  then 
it  appears  to  me  to  be  perfectly  clear 
that  the  covenant  in  this  case  violates 
the  rule  against  perpetuity,  because, 
taking  the  passage  which  has  been  cited 
from  Sander^  *  a  perpetuity  may  be  de- 
fined to  be  a  future  limitation  restraining 
the  owner  of  the  estate  from  aliening  the 
fee-simple  of  the  property  diacharged  of 
such  future  use  or  estate  before  the  event 
is  determined.'  Now  this  covenant  plainly 
would  restrain  the  future  owner  from 
aliening  the  estate  to  anybody  he 
pleases,  it  restricts  him  to  aliening  it  to 
the  railway  company  in  the  event  of  the 
company  exercising  their  option."  That 
exactly  applies  to  the  covenant  in  the 
present  case.  Lord  Justice  lindley  agreed 
with  the  observations  both  of  the  Master 
of  the  Bolls  and  of  Sir  James  Hannen. 
All  the  three  learned  Judges,  as  I  have 
aaid,  also  came  to  the  conclusion  (I 
need  not  read  their  judgments  on  that 
point)  that  the  other  defence  of  the  de- 
fendant was  weU  founded — namely,  that 
he  was  not  a  pei'son  who  was  bound  by 
the  contract  either  in  law  or  equity. 

That  being  so,  the  only  possible  ground 
that  I  can  see   on  which  the  plaintiffs 


can  esc^iefrom  the  decision  in  London 
CMd  SoiUh-Weatom  Badkbay  v.  Qomm  '  is 
that  the  covenant  ought  to  be  treated  as 
an  exception  to  the  general  rule  againcrt 
perpetuities ;  and  the  way  they  put  it  is 
this.  They  say  that,  in  leasee,  covenants 
to  renew — and  evexi  to  renew  in  per- 
petuity— although  the  interest  which 
they  create  may  be  one  which  aiises 
outside  the  limits  of  the  rule  against 
perpetuities,  have  for  some  centuries  been 
held  to  be  valid;  that  this  covenant, 
although  it  is  a  covenant  to  convey  the 
fee-simple,  is,  for  all  practical  purposes, 
nothing  more  than  a  covenant  for  per- 
petual renewal,  and  that,  if  those  covenants 
are  treated  as  valid,  then  this  covenant 
ought  also  to  be  treated  as  valid.  That 
raises  this  question.  Covenants  to  renew 
are  undoubtedly  valid.  As  to  that  I  think 
there  can  be  no  question.  Am  I  to  treat 
them  as  an  exception  to  the  general  rule, 
or  is  there  some  ground  on  which  the 
exception  is  founded  which  would  apply 
to  the  present  case  1  There  is  admittedly 
no  authority  on  that  point.  The  autho- 
rity which  has  been  most  relied  upon 
in  order  to  ipduce  me  to  say  that  the 
validity  of  these  covenants  depends  on 
a  ground  applicable  to  the  present 
case  is  MuBer  v.  Trafford^  before  Mr. 
Justice  Farwell — not  the  decision  in  that 
case,  because  the  decision  was  against 
the  plaintiff  seeking  to  enforce  the  cove- 
nant, but  dicta  of  the  learned  Judge  in 
dealing  with  one  part  of  the  case.  Those 
<2ioto  amount  to  this — that  the  covenant 
to  renew  runs  with  the  land,  and,  that 
being  so,  the  doctrine  of  perpetuities  has 
no  application  to  it.  I  will  assume  for 
the  present  purpose  (although  I  do  not 
wish  to  decide  it,  because  further  ques- 
tions may  arise  on  which  I  prefer  to  re- 
serve my  opinion)  that  tlus  covenant, 
being  contained  in  a  lease,  does  run  with 
the  land  as  being  a  covenant  touching 
and  concerning  the  thing  demiasd.  Sup- 
posing it  does  run  with  the  land,  I  do  not 
see  why  that  fact  takes  it  out  of  the  mis- 
chief tbat  it  infringes  the  rule  against 
perpetuities.  I  should  have  thought,  on 
the  contrary,  it  was  just  that  fact  which 
did  creato  an  interest  in  land — that  if 
it  was  a  mere    personal  and  collateral 


Digitized  by 


Google 


560 


CEAJSiOERY  DIVISION. 


[190^ 


WOODALL  V.   CUFTON,  App. 

oovenant  it  might  well  be  argued  that  it  had 
no  such  effect ;  and  it  will  be  noticed  that 
in  London  and  South-Western  Railway  y. 
Gonvm}  the  Master  of  the  Rolls  assumes 
for  the  purposes  of  his  decision  on  that 
part  of  it  that  the  oovenant  bound  the 
defendant — that  is  to  say,  that  it  did 
either  run  with  the  land,  or  that  the  de- 
fendant waa  in>  such  a  position  that, 
having  notice  of  it,  he  was  bound  by  it. 
The  learned  Judge  did  that  in  the  pas- 
sage to  which  I  have  already  alluded. 
He  said  the  company  must  admit  that  it 
somehow  binds  the  land.  Therefore,  he 
dealt  with  the  case  in  that  part  of 
his  judgment  on  the  footing  that  the 
covenant  either  ran  with  the  land  at  law, 
or  in  some  way  bound  the  land  in  equity, 
which  for  all  practical  purposes  comes  to 
the  same  thing. 

Mr.  Justice  Farwell  was  dealing  in  the 
passages  which  have  been  cited  to  me  only 
with  the  covenant  to  renew  (I  think  that 
is  important  to  bear  in  mind) ;  that  is  to 
say,  with  a  covenant  which  was  recog- 
nised as  being  one  of  the  exceptions  to 
the  general  rule.  In  the  passage  in 
question  he  says,  "I  will  assume  that 
this  is  a  covenant  for  renewal  run- 
ning with  the  land:  it  is  then  in  my 
opinion  free  from  any  taint  of  perpe- 
tuity, l^cause  it  is  annexed  to  the  land." 
Then  he  refers  to  Rogers  v.  Hoaegood 
[l900],^^  as  justiiying  the  expression 
'<  annexed  to  the  land."  Then  he  goes 
on  to  say :  "  It  must  bind  the  land  from 
its  inception,  because  it  would  otherwise 
be  an  executory  interest  in  land  arising 
infuturo,  and  therefore  obnoxious  to  the 
rules  against  perpetuity."  When  he 
says  *'  it  must "  there,  what  he  means  is, 
I  suppose,  that  it  must  be  a  condition  of 
its  enforceability  that  it  should  bind  the 
land  from  its  inception.  Then  he  says, 
"  Perpetuity  has  no  application  to  cove- 
nants which  run  with  the  land,  because 
they  are  so  annexed  to  the  land  as  to  create 
something  in  the  nature  of  an  interest  in 
the  land.  As  between  lessor  and  lessee, 
therefore,  the  lessee  accepts  and  the  lessor 
grants  something  which  is  more  or  less, 
according  to  the  point  of  view  from  which 
you  look  at  it,  than  the  actual  term  or 

(19)  69  L.  J.  Ch.  652;  [1900]  2  Ch.  388. 


interest  granted.    It  is  a  term  subject  to- 
something  and  with  the  benefit  of  some- 
thing.     It    is    a    reversion    subject    to 
something  and  with  the  benefit  of  some- 
thing,   and  those    two   somethings    are^ 
annexed  to  and  form  part  of  the  land  from 
the  beginning  of  the  term  in  such  a  sense- 
that  &e  doctrine  of  perpetuity  has  no 
application."     I  think  what  he  means  by 
that  is  that  in  the  case  which  he  is  consider- 
ing the  interest  which  he  acknowledges 
is  created  is  so  annexed  to  the  land  that 
it  vests  in  the  lessee  in  the  first  instance. 
I  think  he  must  mean  that.     I  come  to- 
that  opinion  from  those  words  which  I 
have  just  read  :  *'  As  between  lessor  and 
lessee,  therefore,  the  lessee  accepts  and' 
the    lessor    grants    something  which   is 
more  or  less,  according  to  the  point  of 
view  from  which  you  look  at  it,  than  the 
actual  term  or  interest  granted."     TaJ^e 
the  covenant  for  renewal  itself  with  which 
he  was  dealing.     The  lessor  grants  and 
the  lessee  accepts  something  more  than 
the  term  actually  granted — that    is,    vl^ 
longer  term  depending,  no  doubt,  on  the 
happening    of   another    event — ^namely,, 
the  application  for  renewal — but  he  re- 
gards it  as  something  which  belongs  to  the 
lessee  frY>m  the  beginning  of  the  term. 
Can  I  apply  that  to  the  present  case  ? 
I  think  it  is  impossible  to  do  so.     I  think 
I  must  treat  these  covenants  to  renew  a& 
exceptions  to  the  general  rule — exceptions 
for  which  it  is  very  difficult  to  find  a 
logical  justification,  and  exceptions  which 
have  been  probably  recognised  because 
they  were  in  existence  long  before  the 
rule  had  been  developed.    I  think  there- 
fore I  must  hold  thiELt  there  is  nothing- 
in  the  attempts  which  have  been  made  to 
justify  logicsJly  that  exception  that  would 
bind  me  to  apply  it  in  the  present  case,, 
even  on  the  assumption  that  the  cove- 
nant runs  with  the  land.'    It  appeal's  to 
me  that  it  is  the  very  fact  that  the  cove- 
nant runs  with  the  land  which  makes  it 
an  interest  which  is  not  vested  in  the 
lessee  -at  the  moment  of  the  lease,  but 
one  which  comes  into  existence  only  on 
the  happening  of  a  future  event — ^namely,, 
the  exercise  of  the  option  and  the  pay- 
ment of  the  purchase-money. 

I  must  therefore  make  a  declaration 
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that  the  two  options  to  purchase,  follow- 
ing the  words  of  the  declaration  asked 
in  the  writ,  are  not  valid  and  subsisting 
options. 

The  plaintiff  appealed. 

Upjohrif  K,C.f  Cave^  K.C,  and  Mari- 
gold^ for  the  appellant. — If  the  contract 
creating  the  option  is  bad,  then  the  new 
contract  created  hy  the  exercise  of  the 
option  on  which  alone  the  plaintiff  can 
sue  never  comes  into  existence,  and  the 
plaintiff,  therefore,  is  unable  to  claim 
either  specific  performance  or  damages; 
but  as  a  matter  of  general  law  there  is 
no  objection  on  the  ground  of  perpetuity 
to  the  contract  which  creates  the  option. 
The  doctrine  of  remoteness  is  part  of  the 
law  of  property,  not  contract,  and  no 
estate  in  the  land  comes  into  existence 
until  the  exercise  of  the  option.  London 
and  South-Western  Railway  v.  GommY  is 
distinguishable.  Manchester  Ship  Oancd 
Co,  V.  Manchester  Racecourse  Co,^^  and 
Edwards  V.  West  [i878]"°  shew  that  a 
mere  option  clause  does  not  create 
any  interest  in  the  land  till  its  exercise. 
Until  it  is  exercised,  the  owner  of  the 
land  can  deal  with  it  without  reference 
to  the  lessee.  See,  too,  Walsh  v.  Secretary 
of  Stale  for  India  [l863]  ^^  and  Witham  v. 
Vane  [l879].22 

The  question  here  arises  not  on  a  con- 
veyance, but  on  a  lease,  and  a  covenant  for 
renewal  in  a  lease  is  one  which  runs  with 
the  land,  and  to  which  the  doctrine  of 
perpetuity  has  no  application  ;  and  there 
is  no  difference  for  this  purpose  between 
an  option  to  renew  for  a  long  term  like 
1,000  years  and  an  option  to  purchase 
the  fee-simple — Wood/all  ch%  Landlord  and 
Tenant  (17th  ed.  1902),  pp.  183  et  seq. ; 
Adams  and  Kensington  Festry,  In  re^^^ 
Congleton  (Mayor)  v.  Fattison  [l808],28  Roe 
d.  Bamford  v.  Hayley  [isio],^*  I'riary^  HcH- 
royd  d:  ffecdey's  Breweries  v.  SingleUmy^^ 
BaUy  V.  WeUs  [i7S9y^  Horsey  Estate,  Lim. 

(20)  47  L.  J.  Ch.  463 ;  7  Ch.  D.  858. 

(21)  32  L.  J.  Ch.  585 ;  10  H.L.  C.  367. 

(22)  ChaUia'  Law  of  Real  Property  (2nd  ed. 
p.  401),  App.  V. 

(23)  10  £a8t,  130,  136. 

(24)  12  East,  464. 
C25)  aWils.  25. 


V.  Steiger  [l899V^  Isteed  v.  Stoneley,^  Simp- 
son V.  Clayton,^  WiUiams  v.  Earle  [1868]  '^  ; 
Gray  on  Perpetfuity,  s.  507,  and  JSpencer*a 
CaseP 

The  covenant  here  plainly  concerns  the* 
land  which  is  demised — 1  Smithes  Leading 
Cases  (11th  ed.)  p.  70,  citing  Anon.  Case 
[l684].2®  There  lis  therefore  privity  of 
estate  on  which  the  lessee  could  sue  under 
the  statute  32  Hen.  8.  c.  34. 

In  Vernon  v.  Smith  [i82i]  ^  Best,  J.,, 
says:  *'In  5  Coke  18  it  is  said  *that 
the  32  Hen.  8  was  resolved  to  extend  to 
covenants  which  touch  or  concern  the 
thing  demised,  and  not  to  collateral 
covenants.'  In  Spencer's  Case  ^  the  same 
doctrine  is  laid  down  in  the  same  terms, 
and  this  case  is  put  by  Crawdy,  J.,  and 
assented  to  by  all  the  Judges  and  Ser- 
jeants, '  tbat|a  covenant  that  a  lessor  will, 
at  the  end  of  the  term,  grant  another 
lease  runs  with  the  land.* "  The  case  of  a 
right  to  purchase  cannot  be  distinguished 
from  the  right  to  renewal  of  a  term  or  to 
bring  the  term  to  an  end.  The  covenant 
is  one  for  the  benefit  of  the  lessee — Hyde 
V.  Skinner  [l723].3o  xj^^  benefit  of  it, 
therefore,  runs  with  the  land  and  the 
burthen  with  the  reversion.  If  that  is 
so,  there  is  no  question  of  perpetuity 
here.  The  covenant  would  undoubtedly 
be  good  between  the  original  lessor  and 
lessee,  and  it  runs  with  the  land  by  virtue- 
of  the  statute  32  Hen.  8.  c.  34.  Whether 
the  covenant  runs  with  the  land  or  not 
depends  on  whether  it  concerns  the  land 
itself  or  the  mode  of  occupation — Congle- 
ton (Mayor)  v.  Pattison  '*  and  Collison  v. 
Lettsom,^^  The  Conveyancing  and  Law 
of  Property  Act,  1881,  s.  11,  makes 
covenants  "  with  reference  to  the  subject 
matter  of  a  lease"  run  with  the  land. 
That  section  is  only  declaratory  of  the 
existing  law.  As  the  covenant  touches 
or  concerns  the  land  demised  the  assignee 
of  the  term  can  sue  on  it.  If  the  benefit- 
of  it  runs  with  the  term  the  words 
'^  heirs  or  assigns,"  if  used  in  the  cove- 
nant, would  be  construed  as  equivalent  to- 
**  executors,  administrators,  or  assigns."' 

(26)  68  L.  J.  Q.B.  743  ;  [1899]  2  Q.B.  79. 

(27)  37  L.  J.  Q.B.  231 ;  L.  R.  g  0,3  789. 

(28)  Moore  Q.B.  159. 

(29)  6B.&  Aid.  1,11. 

(30)  2  P.  Wms.  196. 
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There  is  no  oontraot  tiU  the  option  is 
ezerdsed.  In  Ranektgh  {Lord)  v.  Mellon 
[1864]  3^  and  Weaton  v.  CoOttM  [1865]  ^^  it 
was  not  suggested  that  the  right  to 
exercise  the  option  to  purchase  did  not 
pass  with  the  term—see  also  Nichokon 
y.  Smith  [l882].'*  In  London  and  South- 
Western  Raihoavy  v.  Gomm^  it  was  not 
really  argued  whether  the  contract  bound 
the  land,  because  the  plaintiff's  right 
only  arose  if  it  did  so.  We  can  sue  here 
because  the  defendants  are  bound  per- 
sonally by  32  Hen.  8.  c.  34,  as  if  they 
had  themselves  entered  into  a  contract. 
There  is  a  distinction  between  a  con- 
tract creating  an  interest  in  land 
and  a  contract  runnitig  with  land. 
Ooyenants  to  renew  a  lease  are  not 
anomalous,  but  fall  within  the  rule 
which  affects  all  covenants  running  with 
the  land.  They  come  within  32  Hen.  8. 
<5.  34. 

Rowden^  K,G,,  and  E.  Beaumtmt,  for  the 
respondents. — This  is  nob  a  case  within 
4)2  Hen.  8.  c.  34.  An  option  to  pur- 
•chase  unrestricted  in  point  of  time  is 
bad  as  a  perpetuity — ^see  the  articles  in 
39  Solicitors'  Journal,  p.  618;  42  SoUci- 
tors'  Joumcd,  p.  628  ;  and  Adams  and 
Kensington  Vestry,  In  re,^^  The  cove- 
nant does  not  run  with  the  land — Doughty 
v.  Bowman  [l848],**  Thomas  v.  Hayward 
[1869],**  and  Congleton  {Mayor)  v.  Fatti- 
son.^^ 

Nothing  that  is  destructive  of  the 
relation  between  landlord  and  tenant  is 
within  32  Hen.  8.  c.  34.  This  is  merely 
a  personal  or  collateral  covenant  which 
does  not  touch  the  subject-matter  of  the 
term.  The  option  to  purchase  in  London 
omd  Souih-Westem  Ranlway  v.  Gomm^ 
•cannot  be  distinguished  from  the  one  in 
this  case.  The  vety  words  used  here 
were  held  ^in  that  case  to  create  an  eze- 
eutory  interest  in  land.  They  must  do 
«o  equally  in  a  lease.  The  covenant  to 
renew  a  lease  is  an  exception  to  the 
general  rule — Moore  v.  Clench  [iSTSl,** 
<Jhafndos  {Dowager  Duchess)  v.  Brownlow 

(31)  34  L.  J.  Ch.  227;  2  Dr.  &  S.  278. 

(32)  34  L.  J.  Ch.  363. 

(33)  52  L.  J.  Ch.  191 ;  22  Ch.  D.  640. 

(34)  17  L.  J.  Q.B.  111 ;  11  Q3.  44*. 
(36)  38  L.  J.  Bx.  176;  L.  R.  4  Ex.  311. 
(36)  46  L.  J.  Oh.  80;  1  Ch.  D.  447. 


[i79i].*^  A  covenant  to  renew  to  a 
stranger  does  not  run  with  the  land,  and 
is  void  as  creating  a  perpetuity — Hope 
V.  Gloucester  Corporation  [1865]'®  and 
Redington  v.  Browne.^''  In  ChalUe^  Law 
of  Real  Property,  p.  173,  covenants  for 
renewal  are  mentioned  as  an  exception 
out  of  the  rule  against  perpetuity.  Cove- 
nants for  renewal  were  common,  and 
treated  as  valid  before  this  rule  against 
perpetuity  was  established,  and  may 
therefore  have  not  £Billen  within  the 
rule.  In  Maneheater  Ship  Canal  Co.  v. 
Manchester  Racecourse  Co,^^  there  was  not 
really  an  option  to  purchase  at  all.  An 
option  to  purchase  is  not  incident  to  the 
relation  between  landlord  and  tenant. 
The  ground  of  the  rule  against  perpetuity 
is  that  the  law  of  England  will  not  let  it 
remain  in  uncertainty  as  to  whom  the  land 
belongs.  The  rule  is  really  only  a  develop- 
ment of  the  ancient  rule  of  English  law 
that  one  of  the  inseparable  incidents  of  pro  - 
perty  is  the  right  of  alienation  by  appro- 
priate assurances-— O^ver'tf  SeiiUmnenty  In 
re;  Evered  v.  LeighP  If  a  covenant 
to  purchase  is  allowed  to  operate  in  a 
lease  for  more  than  twenty-one  years  it 
will  during  the  whole  term  until  the 
option  is  exercised  be  uncertain  to  whom 
the  land  belongs.  It  was  once  doubted 
whether  a  proviso  for  re-entry  is  good  in  a 
lease,  but  in  Roe  d.  Hunter  v.  GaUiers^^  it 
was  decided  to  be  good  in  a  lease  for  twenty- 
one  years.  The  effect  of  the  option  when 
exercised  is  to  shift  the  ownership  in  fee 
^Lavm  V.  Bennett  [l785],*<>  Edwards  t. 
West,^^  and  Townley  v.  BedweU  [1808].*^ 

Upjohn,  K.C.y  in  reply,  in  addition  to 
authorities  before  cited,  referred  to  Rose 
V.  Watson  [i864],^>  Lewis  on  the  Law  of 
Perpetuity,  p.  164;  EoUis'  Hospital 
Tnutees  and  Hague,  In  re  [l899]/*  Ash- 
forth' s  TrusU,  In  re;  Ashfarth  v.  StUey 
[1906]  *^  ;  Conveyancing  Act,  1881,  s.  65  ; 

(37)  2  lUdgeway  P.C.  346. 

(38)  26  L.  J.  Ch.  145;  7  Dc  G.  M.  k  G.  647. 

(39)  74  L.  J.  Oh.,  at  p.  66;  [1905]  1  Oh.,  at 
p.  196. 

(40)  1  Cox,  167. 

(41)  14  Ves.  590. 

(42)  33  L.  J.  Ch.  386,  387,  389;  10  HX.O. 
672,  678,  683. 

(43)  68  L.  J.  Ch.  673,  679  ;  [1899]  2  Ch.  640. 
552. 

(44)  Ante,  pp.  861, 366  ;  [1905]  1  Oh.  635»  546. 
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Oonveyancing  Act^  1882,  s.  11 ;  and  The 
€M90yanoer^8  CompUat  Clark  (ed.  1664), 
p.  646,  where  a  precedent  of  a  lease  oon- 
tuning  an  option  to  purchase  the  fee- 
aimple  is  to  be  found. 

Cur,  adv.  vuU, 

Juf%$  6. — EoMKB,  L.J.,  read  the  judg- 
ment of  the  Court; : 

A  contract  in  a  lease  giving  an  option 
of  purchase  might  be  good,  without  re- 
gard to  the  provisions  of  the  statute  of 
Henry  8,  as  binding  the  land  in  the 
hands  of  the  heirs  or  assigns,  provided  it 
did  not  infringe  the  law  as  to  perpetuities. 
It  would  not  be  the  less  a  binding  contract 
because  it  was  contained  in  a  lease.  But 
in  the  present  case  it  is  clear  that  the 
plaintiff  cannot  succeed  on  such  a  ground. 
Unless  the  covenant  or  proviso  giving  the 
option  of  purchase  could  be  said  to  run 
with  the  land  by  virtue  of  the  provision 
of  the  statute,  then  the  plaintiff  must  fail. 
Now  undoubtedly  the  statute  is  in  its 
wording  vezy  wide ;  but  it  has  long  been 
held  that  some  limitations  must  be  im- 
plied— as,  for  example,  that  the  statute 
does  not  apply  to  covenants  which  do  not 
toudi  or  affect  the  land  demised,  or  to 
assigns  ^here  the  covenants  relate  to 
things  not  in  mm,  and  ^'assigns "  are  not 
purported  to  be  bound.  The  question  in 
the  present  case  is  whether  the  statute 
was  intended  to  cover,  or  can  be  construed 
as  covering,  such  a  covenant  or  provision 
as  we  have  now  to  consider,  so  as  to  make 
the  liability  to  perform  it  run  with  the 
reversion.  We  have  come  to  the  conclu- 
sion that  that  question  must  be  answered 
in  the  negative.  The  covenant  is  one 
aimed  at  creating,  at  a  future  time,  the 
position  of  vendor  and  purchaser  of  the 
reversion  between  the  owner  and  the 
tenant  for  the  time  being.  It  is  in  reality 
not  a  covenant  concerning  the  tenancy  or 
its  terms.  Properly  regarded,  it  cannot, 
in  our  opinion,  be  said  to  affect  directly 
or  concern  the  land,  regarded  as  the 
subject-matter  of  the  lease,  any  more 
than  a  covenant  with  the  tenant  for  the 
sale  of  the  reversion  to  a  stranger  to  the 
lease  could  be  said  to  do  so.  It  is  not  a 
provision  for  the  continuance  of  the  term, 
like  a  covenant  to  renew,  which  has  been 
held  to  run  with  the  reversion,  though 


the  fact  that  a  covenant  to  renew  should 
be  held  to  run  with  the  land  has  by  many 
been  considered  as  an  anomaly,  whioh  it 
is  too  late  now  to  question,  though  it  is 
difficult  to  justify.  An  option  to  purchase 
is  not  a  provision  for  the  shortening  of 
the  term  of  the  lease,  like  a  notice  to 
determine  or  a  power  of  re-entry,  though 
the  result  of  the  option,  if  exercimd,  would 
or  might  be  to  destroy  the  tenancy.  It  is, 
to  our  minds,  concerned  with  something 
wholly  outside  the  relations  of  landlord 
and  tenant  with  which  the  statute  of 
Henry  8  was  dealing.  And  the  results 
of  allowing  such  a  provision  to  come 
within  the  purview  of  the  statute,  and 
to  be  enforced  as  running  with  the  land, 
would  lead  to  very  anomalous  and,  to  our 
minds,  most  undesirable  results  as  to 
perpetuities,  conversion,  and  otherwise, 
which  this  Court  should  not  validate  un- 
less it  is  obliged  to  do  so.  And  we  cannot 
think  that  the  Court  is  so  obliged  on  the 
true  construction  and  effect  of  the  statute. 
It  is  strange  that  there  is  no  direct 
authority  on  the  point.  There  are  cases 
where  the  option  has  been  exercised  by 
the  tenant  and  accepted  by  the  landlord, 
and  subsidiary  questions  have  had  to  be 
decided  which  naturally  would  be  dealt 
with  on  the  footing  that  what  had  already 
been  done  could  not  or  need  not  be  ques- 
tioned by  the  Court — as,  for  example,  the 
case  of  Adams  and  Kensington  Vestry^  In 
re.^^  But  such  cases  are  really  of  no 
assistance  for  the  decision  of  the  present 
case.  In  our  judgment  the  appeal  should 
be  dismissed. 

Appeal  dismissed'. 


8olicitor8 — Stow,    Preston    &    Lyttelton,    for 
appellant ;  Fladgate  k  Co.,  for  respondents. 

[Reported  by  Arthur  Lawrenee  and 
A.  J,  Ball,  Esqi.f  Barristers-at' 
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[IN   THE   COURT   OF  APPEAL.] 

J      Abtley. 


1905. 
June  2. 


Will  —  CoTistruction  —  Beat  Estate — 
Fotjoer  to  Wid<yu)  to  Sell— Gift  of '' what 
18  left"  to  Some  of  Several  Co-heireseea 
after  Death  of  Widow. 

Appeal  from  decision  of  Fabwell,  J. 
(antey  p.  269;  [1905]  1  Ch.  378),  allowed 
on  the  construction  of  the  words  of  the 
tvilly  and  order  made  by  agreement  with- 
out determining  the  questions  of  law  de- 
cided by  him. 

Appeal  from  decision  of  Farwell,  J. 

The  testator,  William  Willatts,  who 
died  on  August  28,  1903,  by  his  will 
dated  May  17, 1903,  appointed  his  widow, 
the  plaintiff  Emma  Willatts,  and  another 
person  to  be  executrixes  of  his  will,  and 
he  directed  them  to  pay  his  debts  and 
funeral  and  testamentary  expenses,  and 
he  continued  :  '*  I  give  and  bequeath  to 
my  wife  Emma  Willatts  all  my  household 
effects  absolutely  and  at  my  death  the 
said  Emma  Willatts  to  have  power  to  sell 
all  property  and  land  belonging  to  me 
and  at  her  death  what  is  left  to  be  divided 
between  Eliza  and  Emma  Willatts  my 
two  daughters  by  my  second  wife  so  that 
no  husband  they  may  marry  shall  have 
power  or  control  over  the  same." 

Eliza  and  Emma  Willatts  were  two 
only  of  several  co-heiresses  of  the  testator. 
They  were  both  infants. 

Farwell,  J.,  held  that  the  will  did  not 
confer  a  life  estate  by  necessary  implica- 
tion upon  the  widow,  and  that  the  testa- 
tor died  intestate  during  the  life  of  his 
widow  as  to  his  personal  estate  (other 
than  his  household  effects),  and  as  to  his 
real  estate. 

The  plaintiff  appealed. 

Having  regard  to  the  view  which  their 
Lordships  took  of  the  construction  of  the 
words  of  the  will,  and  to  an  arrangement 
which  had  been  come  to  between  the 
plaintiff  and  her  two  daughters,  the  case 
does  not  require  any  full  report. 


Chubby  for  the  plaintiff. 

ShMearCj  for  the  two  infaiit  de- 
fendants Eliza  and  Emma  Willatts, 
stated  that  the  plaintiff  and  her  two 
daughters  were  living  togethw,  and  so  long 
as  the  plaintiff  received  some  benefit  under 
the  gift  it  was  not  desired  on  behalf  of 
the  daughters  to  argue  the  question 
whether  her  interest  was  limited  to  a  life 
interest,  or  whether  she  had  power  to 
dispose  of  the  property  for  her  own. 
benefit 

J.  F.  W.  Galhraith,  for  the  defendant. 
Emma  Bennett,  another  co-heiress. 

Their  Lordships  said  that  the  questioa 
was  purely  one  of  the  intention  of  the 
testator  to  be  gathered  from  the  words  of 
a  very  special  and  obscure  will,  and  there 
was  really  no  rule  of  law  applicable  to  its 
construction.  It  'was  plain  that  the 
testator  did  not  intend  by  the  words  "  at 
my  death  the  said  Emma  Willatts  tx) 
have  power  to  sell  all  property  and  land 
belonging  to  me  "  to  give  the  plaintiff  a 
power  to  sell  virtuie  officii  as  one  of  the 
two  executrixes  of  the  will,  nor  as  trustee, 
but  that  it  was  intended  to  give  it  to  her 
individually  for  her  own  benefit.  What 
the  effect  was  of  the  words  which  fol- 
lowed, '^  at  her  death  what  is  left  to  be 
divided  between  Eliza  and  Emma 
Willatts,"  it  was  not  necessary  for  them 
to  consider,  as  the  plaintiff  and  her 
daughters  were  willing  that  that  should 
not  be  decided  so  long  as  it  was  held  that 
the  plaintiff  did  take  something ;  and  they 
did  decide  that  she  took  something. 

Upon  the  application  of  counsel  for  the 
plaintiff  and  the  two  infant  defendants, 
their  Lordships  made  a  declaration  that, 
according  to  the  true  construction  of  the 
will,  the  plaintiff  was  entitled  during  her 
life  to  the  residuary  estate  of  the  testator 
(being  the  net  proceeds  of  sale  of  his  real 
estate  after  payment  thereout  of  his 
funeral  and  testamentary  expenses  and 
debts)  with  power  during  her  life  to 
expend  such  portion  of  the  capital  of  such 
residuary  estate  as  she  might  think  fit, 
and  that  the  defendants  Eliza  Willatts 
and  Emma  Willatts  were  entitled  to  such 
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WiLLATTs,  In  &e,  App. 
fMurtof  thesaid  capital  as  might  remain 
at  the  date  of  the  death  of  the  plaintiff. 
Appeal  allowed. 


Solicitors— W.  W.  Young,  Son  &  Ward,  for 
plaintiff  and  her  two  danghters;  G.  A. 
Double,  for  defendant  Emma  Bennett. 

[Reported  by  A.  J.  Ball,  Etq., 
Barrister-at-Law, 


Xekewich,  J 

1905 
Jane  22 


JH,  J. ) 

I,  23.  3 


Emson^  In  re ; 
Grain  v.  Grain. 


Wm — Charity — Bequest  to — Condition 
— ^'  Svhjeet  to  my  trustees  being  made  mem- 
bers " — Impossible  Condition — Condition 
Precedent  or  Subsequent. 

A  testcttor  bequeathed  legacies  to  two 
charities,  B.  and  S.,  "  subject  to  my  inis- 
tees  being  made  members  or  governors 
.  .  ,  to  the  intent  that  they  may  have 
votes  and  voices  in  the  maintenance  and 
conduct  of  such  societies  to  the  fullest 
possible  extent."*  The  B.  charity  had  no 
governors,  but  had  menders  who  voere 
entitled  to  vote  at  general  meetings.  The 
S.  charity  had  neither  members  nor 
governors.  One  of  the  trustees  refused  to 
becom^amemberofthe  B.  charity: — Held, 
4hat  the  condition  was  a  condition  prece- 
dent, not  subeequent ;  ihat  it  referred  to  the 
obligation  of  the  charities,  not  to  that  of 
ilhs  trustees  ;  and  that  consequently  the  gift 
to  B.  was  good  and  the  gift  to  S,  failed. 

Originating  summons. 

By  his  will  dated  March  9,  1899, 
H.  H.  Emson  bequeathed  his  residuary 
estate  to  his  trustees  upon  trust  for  sale 
and  to  divide  the  proceeds  into  forty 
equal  parts,  of  which  six  parts  were  to  be 
paid  to  Dr.  Bamardo's  Homes  for  Waifs 
and  Strays  and  four  parts  to  the  Stock- 
well  Orphanage.  And  the  testator  de- 
clared as  follows :  "  I  direct  and  declare 
that  the  bequests  herein  contained  to  any 
charity  or  charities  shall  be  subject  to 
my  trustees  or  the  survivor    of   them 


being  made  members  or  governors  of 
such  charities  respectively  as  if  the  said 
bequests  had  been  gifts  from  them  re- 
spectively, to  the  intent  that  they  may 
have  votes  and  voices  in  the  maintenance 
and  conduct  of  such  societies  to  the 
fullest  possible  extent."  The  testator 
died  on  December  19,  1904,  and  his  resi- 
duary estate  amounted  to  about  3,000Z. 

At  the  date  of  the  will  Dr.  Barnardo's 
charity  was  under  the  exclusive  control 
of  the  founder.  Dr.  Bamardo;  but  in 
April,  1899,  it  was  registered  as  a  limited 
company.  By  clause  4  of  the  articles  of 
association  any  one  executor  of  a  testator 
who  should  in  accordance  with  the  will 
of  the  testator  pay  to  the  association  a 
legacy  of  not  less  than  twenty  guineas 
was  eligible  as  a  member.  Clause  6  pro- 
vided that  no  one  should  become  a  member 
unless  he  signed  a  declaration  that  he 
held  the  Protestant  faith  and  agreed  to 
the  clause  in  the  articles  empowering  the 
council  to  strike  any  name  off  the  register 
of  members  without  giving  a  reason.  By 
clause  17  all  the  arrangements  and  work 
of  the  association  were  to  be  under  the 
sole  control  of  Dr.  Bamardo.  The  articles 
also  provided  for  the  holding  of  general 
meetings  at  which  the  members  were  to 
be  entitled  to  speak  and  vote,  but  other- 
wise they  had  no  voice  in  the  manage- 
ment of  the  charity.  One  of  the  trustees 
declined  to  sign  the  declaration,  the  other 
was  willing  to  sign  if  required  to  do  so 
by  the  Court. 

The  Stockwell  Orphanage  was  regulated 
by  a  trust  deed,  and  the  whole  manage- 
ment of  the  charity,  including  the  power 
to  nominate  children,  was  vested  in  the 
trustees,  who  were  constituted  a  com- 
mittee of  management.  There  were  no 
governors  of  the  institution  nor  any 
members  who  had  any  voice  or  vote  in 
the  management  of  its  affairs,  other  than 
the  committee  of  management. 

The  next-of-kin  of  the  testator  raised 
the  contention  that  the  condition  in  the 
testator's  will  could  not  be  fulfilled,  and 
therefore  the  gifts  to  the  two  charities 
fiedled.  This  summons  was  taken  out  to 
determine  the  question. 

ff.  Jf .  Humphry^  for  the  trustees  of  the 
will. 
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T,  A.  Herbert^  for  Dr.  Barnardo's 
Homes. — The  clause  in  question  is  not  an 
absolute  condition.  The  testator  merely 
intended  that  his  trustees  should  be  in 
the  same  position  as  if  thej  had  them- 
selves made  the  gift.  If  the  testator  had 
intended  to  make  an  absolute  condition 
he  would  have  said  so.  We  are  willing 
to  make  the  trustees  members  of  the 
association.  If  it  is  a  condition  at  all  it 
is  a  condition  subsequent.  The  Court 
will  prefer  to  construe  a  condition  as  sub- 
sequent rather  than  as  precedent — Green- 
wood, In  re;  Goodhart  v.  Woodhead 
[i903].^  Further,  the  condition  is  im- 
possible because  one  of  the  trustees  re- 
fuses to  sign  the  declaration ;  it  is  there- 
fore not  binding — Croxon,  In  re  ;  Groxon 
V.  FerrerM  [1904J.2  It  is  also  not  binding 
because  no  time  is  fixed  for  its  fulfilment. 

Edvxvrd  Ford,  for  the  Stock  well  Orphan- 
age, adopted  the  same  argument. 

Owen  Thompson,  for  the  next-of-kin. — 
The  trustees  cannot  as  a  fact  comply  with 
the  condition.  The  testator  intended 
that  they  should  take  an  active  part  in 
the  management  of  the  charities. 

[Eekewich,  J. — The  will  says  "  to  the 
intent  that  they  may,"  not  that  they 
shall.] 

It  is  an  essential  part  of  the  gift  that 
they  shall  become  members  or  governors. 
In  the  case  of  the  Stockwell  charity  the 
sole  management  is  in  the  trustees,  and 
the  executors  cannot  become  trustees  of 
the  charity.  In  the  case  of  the  Bamardo 
charity,  even  if  they  become  members 
they  may  be  struck  off  the  register  the 
next  day.  They  must  be  willing  to 
become  members — if  not,  the  condition 
becomes  impossible  and  the  gifb  fieiils'— 
Lowther  v.  Cavendieh  [1768].' 

Kbkewich,  J. — I  am  called  upon  to 
construe  a  difficult  clause  in  a  will  which 
disposes  of  certain  parts  of  residue  in 
favour  of  two  charities.  Different  con- 
siderations apply  to  the  two  institutions, 
but  it  is  necessary  in  the  first  place  to 
consider  the  will  generally.  The  diffi- 
culty arises  from  the  condition  which  the 
testator  has  attached  to  the  gifts.     It  is 

(1)  72  L.  J.  Oh.  281 ;  [1903]  1  CJh.  749. 

(2)  73  L.  J.  Ch.  170 ;  [1904]  lOh.  262: 

(3)  1  Eden,  99. 


said  that  it  is  a  eondition  subsequent  and! 
that  the  gifts  are  good  notwithstanding 
the  condition.  I  cannot  accede  to  that 
view.  Upon  the  proper  construction  of 
the  willy  I  think  that  the  testator  intended 
that  the  gifts  should  not  take  effect  unless* 
the  condition  was  fulfilled. 

As  regards  Dr.  Barnardo's  Homes  the^ 
difficulty  arises  in  this  way :   There  are 
two  trustees  of  the  will,  and  the  testator 
directed  that  his  trustees  or  the  survivor 
of  them  should  be  made  members  or  gover- 
nors of  the  charity.     It  is  said  that  that- 
cannot  be  done  because  one  of  the  trustees> 
is  unwilling  to  sign  the  declaration  neces- 
sary to  entitle  him  to  membership.    I  do^ 
not  think,   however,  that  the  cooditioD 
was  intended  to  refer  to  the  obligation 
of  the  trustees,   but  to    the   obligation 
of  the  charities.     The  gift  is  made  sub- 
ject to  the  trustees  being  made  members 
and    not    to    their    making    themselves 
members.     The  institution  is  quite  will> 
ing  to  perform  its  part  and  to  admit  these- 
two  gentlemen  as  members.     Then  there- 
is  this  further  difficulty:    What  is  the- 
meaning   of   the    words    "  members   or 
governors  "  1     The  draftsman  of  the  wiU 
has    used    language   which   is    puzzling. 
He  uses  the  words  "  members  or  gover- 
nors "  as  being  the  most  common  words 
applicable  to   persons  connected  with  a 
charity,  without  regard  to  any  question 
whether  the  subscribers  to  any  particular 
charity  can   properly   be   so   called.     I 
think  that  the  testator  merely  meant  that 
his  trustees  should  be  made  members  of 
the  particular  institution,  whether  they 
are  called  members  or  governors  or  by 
any  other  name.     It  would  not,  in  my 
opinion,  be  right  to  say  that  because  the 
words  "  members  or  governors  "  are  not 
to  be  found  in  the  instrument  of  any 
particular  institution,  therefore  the  gift 
cannot  take  effect.     I  think  it  is  enough 
for  me  to  hold   that  the    condition    is- 
observed  if  the  trustees  become  members, 
and  that  subscribers  may  be  rightly  called* 
members.     Indeed,  the  word  "member" 
is  peculiarly  apposite  in  the  case  of  the- 
Bamardo  institution,  because  that  insti- 
tution   has    been   duly  registered  as  a 
limited  company. 

Then  there  is  a  still  further  difficulty 
arising  from  the  words  '*to  the  intend 
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that  they  may  have  votes  and  voices  in 
the  maintenance  and  conduct  of  such 
societies  to  the  fullest  possible  ex- 
tent." What  is  meant  by  that  1  Is  it 
a  condition  that  the  trustees  are  to  have 
votes  and  voices  in  the  management  to 
the  fullest  possible  extent  f  In  my 
opinion  the  testator  only  meant  to  re- 
quire that  the  several  societies  should 
admit  his  trustees  as  members  or  governors 
so  that,  as  far  as  the  rules  of  the  societies 
would  permit,  they  should,  in  common 
with  other  members  and  governors,  have 
votes  and  voices  in  the  management, 
neither  more  nor  lees.  The  testator  did 
not  mean  that  his  trustees  were  to  have 
the  predominant  authority  or  any  special 
influence  or  power.  If  this  were  the  case 
of  a  society  which  was  willing  to  admit 
the  trustees  as  members  or  governors,  but 
without  giving  them  any  vote  or  voice  in 
the  management,  that  would  be  another 
matter. 

It  remains  to  apply  these  principles  to 
the  two  charities.  In  the  case  of  Dr. 
Bamardo's  Homes  the  trustees  are  obliged 
as  a  condition  of  membership  to  sign  a 
declaration  which  binds  members  to  a 
particular  religious  faith,  and  which 
enables  tbe  council  to  strike  the  name  of 
any  member  off  the  register  without 
disclosing  the  reason  for  so  doing.  It  is 
said  that  this  is  a  &,rce,  because  a  person 
might  become  a  member  to-day  and  be 
struck  off  the  register  to-morrow.  I 
cannot  take  that  view.  The  trustees 
would  be  in  the  same  position  as  all  the 
other  members,  and  I  see  no  ground  for 
assuming  that  this  power  would  be  used 
arbitrarily  in  the  sense  of  causing  any 
wrong  or  injustice.  Then  what  power 
would  the  members  have  ?  Probably  not 
much.  But  they  might  attend  the 
general  meetings,  and  they  would  then 
have  an  opportunity  of  using  their  voices 
and  recording  their  votes.  In  my  opinion, 
there  is  no  reason  why  the  trustees  should 
not  be  made  members  of  this  institution 
in  the  sense  intended  by  the  testator. 
Therefore  the  gift  to  this  charity  is  good. 

As  regards  the  Stockwell  Orphanage,  I 
regret  that  I  cannot  come  to  a  like  con- 
clusion. There  is  no  possibility  of  mem- 
bership there.  Everything  is  vested  in 
the  trustees,  and  the  subscribers  cannot 


interfere  at  all.  The  trustees  of  the  will 
could  not  be  admitted  as  members  or 
governors  in  any  sense  of  the  term,  and 
unless  they  were  admitted  as  trustees  of 
the  charity  they  could  have  no  voice  or 
vote  in  the  management.  The  machinery 
of  the  charity  does  not  provide  for  their 
admission.  It  is  impossible  therefore  to 
say  that  this  particular  institution  can 
comply  with  the  condition  in  the  will, 
and  consequently  there  is  an  intestacy  a» 
to  the  gift  to  the  Stockwell  Orphanage. 


Solicitors— Gribblo,  Oddie,  Sinclair  &  JohnsoD^ 
agents  for  A.  J.  Lyon,  Cambridge ;  Gilbert 
Eobins ;  Nisbet,  Daw  &  Nisbet ;  J.  Alexander 
Aldred. 

[lUtported  hf  S,  E,  WiUia  ot^  £iq,^ 
Barrister-at-Zaw, 


'  Warrington,  J.  *) 

1905.  >     Kelly  v.  Selwyn. 

April  10.       3 

Conjliet  of  Law — Assignment — Chose  in 
Action — Reversionary  Interest  in  Per- 
sondUy  —  Assignment  made  A  broad  — 
Property  in  EngUmd  ^Notice — Priority, 

An  Englishman  executed  in  New  York 
{where  he  was  temporarily  domiciled)  an 
assignment  to  his  wife  of  a  reversionary 
interest  in  personalty  in  England  in  tho 
hands  of  trustees.  By  the  law  of  New 
York  notice  to  the  trustees  was  not  neces- 
sary to  complete  the  assignee's  title.  Be 
subsequently  executed  in  England  a  mort- 
gage of  the  same  property  to  the  plaintiff. 
The  plaintiff  gave  to  the  trustees  notice  of 
his  mortgage  b^ore  notice  of  the  assignment 
was  given : — Held,  that  the  mortgage  had 
priority  over  the  assignment. 

Under  the  will  of  his  father,  who  died 
in  March,  1888,  Arthur  Hammond  Selwyn 
was  entitled  to  a  share  of  his  residuary 
estate. 

Arthur  Hammond  Selwyn  and  Julius 
Meyer  were  trustees  of  the  will,  and  so 
continued  till  May,  1904,  when  Arthur 
Hammond  Selwyn  retired  from  the  trust 
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and  a  new  trustee  was  appointed  in  his 
place  jointly  with  Julias  Meyer. 

The  estate  consisted  of  a  miscellaneous 
trust  fund.  The  will  contained  a  trust 
for  sale.  The  estate  was  converted  before 
the  events  about  to  be  mentioned,  and 
was  invested  in  English  trust  securities. 

By  a  deed  dated  June  8,  1891,  and 
made  in  the  State  of  New  York,  Arthur 
Hammond  Selwyn,  being  then  a  domiciled 
American,  assigned  to  his  wife  absolutely 
all  his  interest  under  the  will  except  a 
protected  life  interest  in  a  legacy  of 
20,0OOZ.  According  to  the  law  of  the 
State  of  New  York,  notice  to  the  trustees 
was  not  necessary  to  complete  the  title  of 
the  assignee  in  such  a  case. 

By  a  deed  of  August  10,  1894,  made 
in  England,  Arthur  Hammond  Selwyn 
mortgaged  his  share  in  the  estate,  except 
the  protected  life  interest,  to  one  Kelly,  to 
secure  400Z.  No  notice  of  Mrs.  Selwyn's 
assignment  had  been  given  to  the  trustees 
at  that  time.  Kelly  gave  to  the  trustees 
notice  of  his  mortgage  on  August  14, 
1894. 

Arthur  Hammond  Selwyn  subsequently 
made  certain  puisne  mortgages  in  favour 
-of  Julius  Meyer  and  hia  wife.  Notice  of 
those  mortgages  was  duly  given  to  the 
trustees. 

In  September,  1903,  notice  of  the  as- 
signment to  Mrs.  Selwyn  was  given  to 
-the  trustees. 

A  reversionary  interest  in  the  estate 
having  fallen  in,  a  portion  of  which  would 
"be  payable  to  Arthur  Hammond  Selwyn 
or  persons  claiming  under  ^  him,  Kelly 
commenced  this  action  claiming  a  declara- 
iion  that  he  was  entitled  by  virtue  of  his 
security  of  August  10,  1894,  to  a  first 
charge  on  Arthur  Hammond  Selwyn's 
interest  in  his  father's  estate  in  priority 
to  any  right  or  claim  of  Mrs.  Selwyn 
iinder  the  assignment  of  June  8,  1891.   . 

H.  Terrell,  K.C.,  and  Chubb,  for  the 
plaintiff. — The  validity  of  the  respective 
assignments  must  be  determined  by  the 
law  of  the  country  where  the  property  is 
situated,  and,  as  the  English  law  requires 
the  assignee  of  a  chose  in  actum  to  perfect 
^s  title  by  giving  notice,  the  assignment 
of  1894,  of  which  notice  was  given  to  the 
•trustees  at  once,  has  priority  over  the 


aasignment  of  1891,  of  which  notice  was 
not  given  till  1903 — Queendand  Mercan- 
tile and  Agency  Co.,  In  rs  [1891].' 

[They  also  referndd  to  Diceife  Conjlioi 
of  Laws,  pp.  530-533;  Foote'e  Inter- 
ncUional  Jurieprudence  (3rd  ed.),  p.  264  ; 
Weetlake  on  Private  International  Law 
(3rd  ed.),  pp.  183-185;  MaudOay,  Som 
ik  Field,  In  re;  Mawdday  v.  Maudtlay, 
Sons  dh  Fidd  [l900],*    Caatrique  v.  Imrie 

[1870],'    and    Lloyd's  Bank  v,  Pearson 
1901].*] 
Cave,  K.C,  and  Henry  T,   Thomson, 
for  second  mortgagees,  adopted  the  plain- 
tiff's argument,  and  referred  to  Netoman 
V.  Newman  [1885].^ 

Norton,  Il,C.,  and  A.  H.  Jesael,  for 
Mrs.  Selwyn. — ^The  assignments  must  be 
governed  by  the  law  of  the  place  where 
they  were  made ;  and,  as  the  assignment 
of  1891  is  fully  valid  by  the  law  of  New 
York  without  notice,  it  being  prior  in 
date  is  entitled  to  priority  over  the 
assignment  of  1894  and  subsequent 
mortgages — Lee  v.  Abdy  [isse]^  and 
Aloock  V.  ^mith  [1892].^ 

[They  also  referred  to  Fitzgerald,  In 
re;  Surman  v.  Fitzgerald  [l903].®J 

Henry  T.  Thomson,  for  the  newly 
appointed  trustee,  also  referred  to  Lee  v. 
Abdy.^ 

Warrington,  J. — ^The  important  ques- 
tion in  this  case  has  really  resolved  itself 
into  one  of  law,  and  one  about  which 
there  does  not  seem  to  be  any  direct 
authority,  but  which  I  think  comes 
within  certain  well-known  principles. 
[His  Lordship  stated  the  &cts,  and  con- 
tinued :]  The  question  arises  whether 
priority  ought  to  be  given  to  the  assign- 
ment to  Mrs.  Selwyn  or  to  the  mort- 
gage of  the  plaintiff  and  the  subsequent 
second  mortgages  of  the  defendants,  the 
Meyers,  who  also  gave  notice  to  the 
trustees.  But  for  one  circumstance, 
which  I  shall  mention  directly,  there  can 

(1)  60  L.  J.  Ch.  579;  61  ib.  146;  [1891] 
1  Ch.  636 ;  [1892]  1  Ch.  219. 

(2)  69  L.  J.  Ch.  347;  [1900]  1  Ch.  602. 
(8)  39  L.  J.  C.P.  350;  L.  R,  4  H.L.  414. 

(4)  70  L.  J.  Ch.  422 ;  [1901]  1  Ch.  865. 

(5)  54  L.  J.  Ch.  698 ;  28  Ch.  D.  674. 

(6)  17  Q.B.  D.  309. 

(7)  61  L.  J.  Ch.  161 ;  [1892]  1  Ch.  238. 

(8)  72  L.  J.  Ch  430;  [1903]  1  Ch.  933. 
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be  no  doubt  at  all  as  to  how  the  Oourt 
would  deal  with  this  matter.  Here  is  an 
English  trust  fund  created  by  an  English 
testator ;  the  present  trustees  are  now  in 
England,  although  for  some  time  one  of 
the  trustees,  Selwyn,  was  domiciled  in 
America.  There  can  be  no  doubt  that 
by  the  law  of  England  (if  that  is  the 
proper  law  to  apply  to  this  case)  the 
mortgagees,  having  first  given  notice  of 
their  securities,  would  take  priority  over 
the  secret  assignment  (as  I  may  call  it) 
in  favour  of  the  wife,  who  did  not  give 
notice  of  it  till  later.  But  it  is  said  that, 
owing  to  the  accident  of  the  assignment 
in  &vour  of  the  wife  having  been  exe- 
cuted in  the  State  of  New  York,  where 
the  English  doctrines  of  notice  are  not 
recognised  or  are  not  in  force,  the  law 
which  I  ought  to  regard  myself  as  ad- 
ministering is  not  the  law  of  England, 
but  the  law  of  Now  York — ^at  any  rate  as 
&r  as  that  assignment  is  concerned. 

A  number  of  cases  have  been  cited  to 
me.  I  do  not  think  any  of  them  are 
actually  in  point ;  in  fact,  I  do  not  think 
they  are  at  all  in  point  on  the  actual 
question  which  I  have  to  determine.  The 
first  case — Queensland  Mercantile  and 
Agency  Co.,  In  re  ^ — merely  decided  that, 
where  there  was  a  chose  in  action  owing 
from  persons  residing  in  a  particular 
country — in  that  case  Scotland — an  as- 
signment by  process  of  law  of  the  chose 
in  action,  valid  according  to  the  law  of 
Scotland,  would  be  valid  elsewhere.  I  do 
not  think  it  decided  anything  more.  If 
it  is  of  any  value  in  assisting  me  in  the 
present  case— I  do  not  think  it  is— it  is 
rather  in  fiivour  of  Mrs.  Selwyn  than  of 
the  plaintiff.  The  assignment  in  New  York 
is  valid  ;  but  what  I  have  to  determine  is 
in  what  order  I,  administering  an  English 
trust  fund  constituted  by  an  English 
testator,  who  may  be  taken  to  have  made 
his  will  with  the  English  law  in  his  mind, 
am  to  treat  the  several  claimants  who 
come  here  claiming  the  trust  fund )  The 
doctrine  of  notice,  as  I  understand  it,  is 
that  until  notice  is  given  the  assignee  of 
a  share  in  a  trust  fund  is  not  completely 
constituted  a  cestui  que  trust,  and  that  the 
order  in  which  the  fund  is  to  be  adminis- 
tered is  the  order  in  which  the  several 
Vol.  74— Chanc. 


claimants  claiming  to  be  assignees  com- 
pletely constituted  themselves  cestuis  que 
trust. 

Another  case  that  was  cited  is  Lee  v. 
Abdyfi  It  seems  to  me  that  case  is  like 
Queensland  Mercantile  and  Agency  Co., 
In  re,^  and  amounts  merely  to  this,  that 
the  question  whether  an  assignment  of  a 
chose  in  action  is  valid  will  be  determined 
by  the  law  of  the  place  where  it  is  exe- 
cuted— ^the  question  there  being  whether 
an  assignment  made  by  husband  to  wife, 
which,  according  to  the  hiw  of  Cape  Colony, 
was  for  that  reason  void,  was  to  be  treated 
as  a  good  assignment  of  an  English  policy 
of  assurance. 

I  have  listened  to  the  citations  from 
Footers  International  Jurisprudence, 
Dioey's  Conflict  of  Laws,  and  Westlake  on 
Private  International  Law,  but  I  do  not 
find  anything  that  actually  guides  me  in 
what  I  have  to  decide  in  this  case.  The 
ground  on  which  I  decide  this  case  is  that, 
this  being  an  English  trust  fund  and  this 
being  the  Court  which  the  testator  may 
be  taken  to  have  contemplated  as  the 
Court  which  would  administer  that  fund, 
the  order  in  which  the  parties  are  to  be 
held  entitled  to  the  trust  fund  must  be 
regulated  by  the  law  of  the  Court  which 
is  administering  that  fund.  On  that  foot- 
ing it  seems  to  me  that  the  mortgagees 
come  before  the  assignee,  Mi*s.  Selwyn. 


Solicitors — Farrar,  Porter  Sc  Co.,  for  plaintiff 
and  defendants  other  than  Mrs.  Selwyn  ; 
Lewis  k,  Yglesias,  for  Mrs.  Selwjn. 

IBejforted  hy  Arthur  Lawrence,  Esq,, 
Barruter-at'Law. 
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Oasnxtt,  In  re ; 

BiCHARDBON  V. 

Qbsenxp. 


SeUlement  —  NuUUy  of  Marriage  — 
Covenant  to  Pay  if  Marriage  he  "  wlem- 
nis^'' --Effect  of  Decree  AJmluU. 

By  a  aeiMement  made  in  contemplation 
of  the  mmrria/ge  of  hie  daughter ^  a  father  > 
covenanted  that  if  the  marriage  were 
^^  iolemnieed"  his  exectttora  wouldy  icithin 
twelve  tnanthafron^  hie  death,  pay  25,0002. 
to  the  truateee  of  the  eetUement.  The 
marriage  took  place.  Under  an  order  made 
in  an  action  ff^  the  administration  of  the 
eatateofthefather  hie  exeeutorewere  directed 
to  pay  and  did  pay  over  the  25,0002.,  being 
unaware  of  the  fact  that  on  the  previous 
day  a  decree  absolute  had  been  made  in  the 
Divorce  C^rt  declaring  the  marriage  to  have 
been  and  to  be  absolutely  nuU  and  void  on  the 
ground  of  the  impotence  of  the  husband : — 
Held,  that,  inasmuch  as  the  marriage  had 
been  declared  nuU  ab  initio,  it  had  never 
been  "  solemnised  ** ;  consequently  the  cove- 
9iant  to  pay  the  25,0002.  never  became  opera- 
tive, and  the  money  in  question  must  be 
repaid  to  the  executors  of  the  testator. 

By  his  will  dated  June  21,  1891, 
Joseph  Bichardson  appointed  his  daugh- 
ter Mary  Beatrice  Bichardson  and  the 
defendants  Bobert  Hodgkinson  and 
Francis  Michael  Greenep  executors  and 
trustees,  and  after  making  certain  specific 
bequests  and  legacies  the  testator  devised 
and  bequeathed  all  his  real  and  personal 
estate  to  his  trustees  upon  trust  for  con- 
version, and  after  the  payments  therein 
mentioned  to  invest  the  residue  and  pay 
certain  annuities,  and  subject  thereto  the 
testator  directed  his  trustees  to  pay  the 
income  of  his  residuary  estate  to  his 
daughter  Mary  Beatrice  Bichardson 
during  her  life  for  her  own  use  and 
benefit  without  power  of  anticipation,  and 
after  her  death  to  hold  his  residuary  trust 
funds  and  the  income  thereof  in  trust  for 
her  children  or  remoter  issue  as  she  should 
appoint,  and  in  defieiult  in  trust  for  all 
her  children  on  attaining  twenty-one  or 
marrying,  and  if  there  were  no  such 
child  the  trustees  were  to  stand  pos- 
sessed of  his  residuary  trust  funds  in 


trust  for  the  persons  who,  under  the 
Statutes  for  the  Distribution  of  the  Estates 
of  Intestates,  would,  on  the  decease  of  his 
said  daughter,  have  been  entitled  to  the 
same  if  she  had  died  intestate  and  without 
'  hayinff  been  married.  The  will  also  con- 
tained a  power  to  the  daughter  to  appoint 
5002.  a  year  to  any  husband  who  might 
survive  her  during  his  life. 

By  a  settlement  dated  July  13, 1891, 
made  in  contemplation  of  the  marriage 
of  Mary  Beatrice  Bichardson  with  Heniy 
Percy  Gramett,  Joseph  Bichardson,  who 
was  the  first  party  thereto,  covenanted 
with  the  trustees  of  the  settlement ''  that 
if  the  said  marriage  be  solemnised  "  his 
executors  or  administratf)rs  would  within 
twelve  calendar  months  after  his  decease 
pay  to  the  trustees  25,0002.  with  interest 
at  4  per  cent,  on  the  25,0002.  from  the 
date  of  marriage  to  the  date  of  payment; 
and  it  was  thereby  agreed  that,  upon 
receipt  of  the  principal  sum  of  25,0002., 
the  trustees  should  invest  the  same  as 
therein  mentioned  and  pay  the  interest 
to  Mary  Beatrice  Bichardson  during  her 
life  for  her  separate  use  but  without 
power  of  anticipation,  during  any  cover- 
ture, and  after  her  decease  should  pay 
thereout  the  yearly  sum  of  5002.  to  any 
husband  who  might  survive  her  during 
his  life,  and  subject  thereto  should  trans- 
fer the  trust  premises  to  the  children  or 
other  issue  of  Mary  Beatrice  Bichardson 
by  her  then  intended  or  any  future 
husband  as  she  should  appoint,  and  sub- 
ject thereto  to  transfer  the  trust  funds  to 
such  children  as  should  attain  twenty-one 
or  marry  under  that  age ;  and  if  there 
were  no  child  who  should  attain  twenty- 
one  or  marry  under  that  age,  then  the 
trustees  were  to  hold  the  unappointed  and 
unapplied  trust  premises  in  trust  for 
Joseph  Bichardson,  his  executors,  ad- 
ministrators, and  assigns. 

The  marriage  took  place  on  July  14, 
1891,  at  Brompton  Oratory,  in  regular 
form  according  to  the  rites  of  the  Boman 
Catholic  Church.  Joseph  Bichardson 
died  in  October,  1894,  and  until  his  death 
the  interest  on  the  25,0002.  was  paid  to 
the  trustees  of  the  settlement. 

On  February  24,  1896,  a  decree  for  the 
administration  of  the  estate  of  Joseph 
Bichardson  was  made  in  an  action  in 
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-^hichMary  Beatrice  Gamett  was  plaintiff 
and  the  trustees  of  the  will  defea- 
dants«  An  enquiry  as  ;td  debts  only  was 
proseeuted,  and  by  the  oertifieate  of  the 
chief  derk  dated  July  22,  1896,  the  only 
debt  of  the  testator  which  was  allowed 
was  the  sum  of  25,0002.  due  under  the 
covenant  in  the  settlement  of  July  13, 
1891y  with  interest  thereon. 

By  an  order  made  on  further  consider- 
ation dated  December  15,  1896,  it  was 
ordered  that  the  testator's  executors  and 
trustees  should  pay  the  25,0002.  and 
interest  to  the  trustees  of  the  settlement. 
This  was  done,  and  the  money  was  in- 
vested by  them  and  the  income  paid  to 
Mary  Beatrice  GameM  until  her  death  on 
December  12,  1904.  In  January,  1896, 
Mary  Beatrice  Gamett  commenced  pro- 
ceedings in  the  Divorce  Court  against 
Henry  Percy  Garnett,  and  by  a  decree 
nisi  made  on  June  4, 1896,  it  was  ordered 
that  the  marriage  which  had  been  in  fact 
solemnised  on  July  14,  1891,  should  be 
/*  declared  to  have  been  and  to  be  abso- 
lutely null  and  void  to  all  intents  and 
purposes  in  the  law  whatsoever  by  reason 
of  the  impotence  of  the  said  respondent, 
and  the  said  petitioner  be  pronounced  to 
have  been  and  to  be  free  from  all  bond  of 
marriage  with  the  said  respondent/'  A 
decree  absolute  was  made  on  Decem- 
ber 14,  1896,  the  day  before  the  above- 
mentioned  order  on  further  consideration 
under  which  the  25,0002.  was  paid  over, 
but  the  fiftct  of  the  decree  having  been 
made  was  not  brought  to  the  knowledge 
of  the  Court. 

By  her  will  made  on  December  12, 
1904,  Mary  Beatrice  Grarnett  bequeathed 
all  she  died  possessed  of  to  the  defendant, 
the  Hev>  Henry  Cutajar,  and  appointed 
him  her  sole  executor.  She  died  without 
ever  having  had  any  issue,  and  without 
having  made  any  appointment.  Upon 
her  dotth  questions  arose  as  to  who  was 
entitled  to  her  share  under  the  will  of 
the  testator,  and  also  as  to  the  effect  of 
the  decree  absolute  upon  the  covenant  in 
the  settlement. 

An  originating  summons  was  taken 
out  by  Philip  John  Sampy  Eichardson, 
who  claimed  to  be  beneficieJly  entitled  to 
part  of  the  testator's  residuary  estate,  as 


one  of  the  next-of-kin  of  Mary  Beatrice 
Gamett,  asking  inter  a2ui-^first,  that  it 
might  be  dedared  that  the  covenant  by 
the  testator  to  pay  25^0002.  to  the  trustees 
of  the  settlement  never  became  operative 
by  reason  of  the  decree  of  nullity  of  the 
marriage,  and  that  such  sum  and  the 
investments  representing  the  same  were 
never  in  fsust  subject  to  ^e  trusts  of  Uie 
settlement. 

'  Ingperhf  £1(7.,  and  AtuUn-Carime&j  for 
the  plaintiff.— The  effect  of  the  decree 
absolute  of  nullity  of  the  marriage  is  to 
put  an  end  to  the  settlement  altogether, 
except  for  the  purpose  of  any  application 
to  vary  the  trusts  of  the  settlement  under 
section  5  of  the  Matrimonial  Causes  Act, 
1859  (22  &  23  Vict.  c.  61),  as  amended  by 
the  Matrimonial  Causes  Act,  1 878  (41  & 
42  Vict.  c.  19),  s.  3.  That  question  arose 
in  the  case  of  Dormer  v.  Ward  [i900V 
although  it  was  there  held  that  the 
marriage  was  void  and  a  covenant  to  pay 
a  sum  did  not  take  effect.  In  the  present 
case  the  sum  of  25,0002.  comes  back  into 
the  testator's  residuary  estate  and  should 
be  repaid  to  his  executors. 

F.  0.  Latorenee,  Z.C.,  and  Fatoeuiy 
in  the  same  interest,  for  some  of  the 
next-of-kin  of  the  testator  and  of  the 
daughter. — It  was  necessary  to  go  to  the 
Divorce  Court  to  extinguish  the  interest 
of  the  husband.  The  case  of  Chapman  v. 
Bradley  [l863]^  is  an  authority  in  our 
favour  that  the  settlement  has  become 
wholly  inoperative.  Questions  of  varying 
a  settlement  were  discussed  in  AddingUm 
V.  MeUor  [i885]  ^  and  Thomson  v.  Thomson 
[1896].^ 

Peterson^  for  other  next-of-kin  in  the 
same  interest,  referred  to  AUwood  v. 
AUwood  [1902].^ 

Stewart '  Smith,  K,C.,  and  Farikh, 
for  the  legal  personal  representative  and 
beneficiary  under  the  daughter's  will. — 
The  decree  of  nullity  has  no  effect  upon 
the  covenant,  which  is  by  a  third  party. 
The  settlement  is  therefore  good.     The 

(1)  69  L.  J.  P.  144  ;  [1901]  P.  20. 

(2)  33  L.  J.  Ch.  139 ;  4  De  G.  J.  &  S.  71. 

(3)  33  W.  R.  232. 

(4)  66  L.  J.  P.  65 ;  [1896]  P.  263. 

(5)  71  L.  J- P.  129;  [1903]  P.  7. 
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marriage  was  in  £act  solemnised  in  proper 
legal  form,  and  the  parties  lived  as  man 
and  wife.  Clearly,  until  the  decree  of 
nullity  was  pronounced  five  years  after 
the  marriage,  it  was  a  good  settlement, 
and  the  parties  acted  under  it.  That 
distinguishes  this  case  from  that  of 
Chapman  v.  Bradl&y,'^  where  the  marriage 
was  illegal  from  the  first  on  the  ground 
of  the  relationship.  The  cases  on  variation 
of  settlements  have  nothing  to  do  with 
the  present  case.  It  would  be  extra- 
ordinary if  this  settlement  was  upset, 
having  regard  to  its  terms.  The  order 
on  further  consideration  of  December  15, 
1896,  was  valid,  and  has  not  been  ap- 
pealed from ;  under  that  order  the  money 
was  properly  paid  over.  The  25,000/.  must 
now  pass  under  the  will  of  the  daughter. 
Ingpen,  K,C.,  replied. 

Kekewich,  J. — There  is  no  occasion 
upon  the  present  application  to  enter 
into  a  consideration  of  the  question 
whether  a  settlement  made  upon  a 
marriage  necessarily  fails  altogether  by 
reason  of  that  marriage  not  taking  effect 
either  because  there  has  been  no  valid 
ceremony  or  because  the  marriage  has 
been  annulled  by  a  decree  of  the  Divorce 
Court.  It  would,  to  my  mind,  be  going 
much  too  far  to  say  that  a  marriage 
settlement  necessarily  fails  by  reason  of 
the  non-solemnisation  of  the  marriage, 
or  by  reason  of  the  marriage  having  been 
solemnised  and  then  set  aside.  It  is 
quite  possible  that  a  settlement  might  be 
drawn  which  would  stand,  even  if  the 
marriage  were  no  marriage  at  all.  I  do 
not  for  a  moment  suppose  that  Lord 
Justice  Yaughan  Williams  meanir  anything 
to  the  contrary  when  he  says  in  Dormer 
V.  Wardj^  "for,  as  I  )iave  already  said, 
inasmuch  as  all  marriage  settlements  are 
subject  to  the  condition  of  marriage.  .  .  ." 
The  learned  President  of  the  Divorce 
Division  avoided  this  large  question  in 
the  case  of  AUioood  v.  Attwood,^  He 
says,  "  It  is  not,  I  think,  necessary  for 
me  to  decide  whether  or  not  the  settle- 
ment has  come  to  an  end  on  the  pro- 
nouncing of  tbe  decree  absolute  annulling 
the  marriage."  Counsel  for  the  legal 
representative  of  the  daughter  has  given 
me  good  reason  for    holding  that   this 


marriage  settlement  could  very  well 
stand,  even  if  no  marriage  were  solemnised 
or  if  it  were  annulled.  Of  course 
the  settlement  does  stand,  notwithstand- 
ing the  annulment  of  the  marriage,  for 
the  purposes  of  the  application  of  section  5 
of  the  IVIatrimonial  Causes  Act,  1859.  There 
is  a  distinct  decision  to  that  effect  in  the 
case  of  Bormar  v.  Ward^  decided  by  the 
Court  of  Appeal.  So  that  for  some  purposes 
the  settlement  must  be  regarded  as  stand- 
ing, even  if  it  is  ineffectual  by  reason  of 
there  having  been  no  valid  marriage. 
But  I  am  not  deciding  any  question  of 
that  kind.  Nor  am  I  concerned  in  the 
least  degree  to  criticise  the  application  of 
section  5  of  the  Act  of  1859,  as  amended 
by  the  Act  of  1878,  to  a  settlement  made 
on  the  occasion  of  a  marriage  where  such 
marriage  has  been  annulled.  It  has  been 
decided  that,  notwithstanding  the  annul- 
ment, the  power  of  the  Court  to  vary  the 
settlement  stands  ;  and  it  must  be  for  the 
Court  to  consider  in  every  case  not  only 
whether  the  jurisdiction  ought  to  be 
exercised,  but  whether  it  can  be  exer- 
cised, and  it  is  for  the  Court  of  Probate 
to  consider  whether  the  trust  of  the  funds 
brought  into  settlement  by  the  husband 
or  wife,  or,  as  the  case  may  be,  directed 
to  be  held  in  trust  for  a  husband  or  wife 
until  the  solemnisation  of  the  marriage,  is 
equally  open  to  the  application  of  that 
power  to  which  I  have  referred,  and 
whether  the  Court  cannot  vary  it  under 
the  provision  of  the  statute.  It  has  been 
left  to  the  Court  to  consider  in  each  par- 
ticular case  how  to  vary  it.  I  gather 
from  a  perusal  of  the  report  in  AUwood  v. 
Attwood^  that  trusts  of  the  kind  are 
within  its  jurisdiction,  and  it  can  vary  the 
trusts  if  it  is  necessary  to  do  justice. 
That  being  so,  it  is  not  for  me  to  say 
whether  the  form  given  in  AddingUm  v. 
Mdlar,^  which  was  obviously  well  con- 
sidered, may  not  be  the  better  form. 
That  form  seems  to  me  to  work  out  the 
rights  of  the  parties  in  that  particular 
case  with  perfect  accuracy,  but  for  other 
cases  it  may  not  be  perfectly  adapted. 

I  am  prepared  to  decide  this  case  upon 
the  particular  meaning  and  effect  of  the 
settlement  before  me.  It  is  a  settlement 
made  on  the  marriage  of  Mary  Beatrice 
Richardson,  one  of  the  daughters  of  Joseph 
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Richardson ;  and  he  entered  into  a  cove- 
nant in  contemplation  of  the  intended 
marriage,  that  if  such  marriage  were 
solemnised  his  executors  were,  within 
twelve  calendar  months  after  his  death, 
to  pay  to  the  trustees  of  the  settlement 
25,000^.  He  bound  himself  to  pay  that 
money  if  the  marriage  was  solemnised, 
and  not  otherwise.  He  reserved  power 
to  pay  during  his  lifetime,  but  it  was 
not  paid  in  his  lifetime,  but  by  his 
executors  after  his  decease.  Counsel  for 
the  legal  personal  representative  of  the 
daughter  says  on  behalf  of  those  claiming 
under  her  will  that  the  trustees  are  to 
hold  this  money  upon  the  trusts  of  the 
settlement,  and  all  that  it  means  is 
that  the  ceremony  of  marriage  shall  be 
gone  through.  Counsel  feels  himself  to 
be  a  little  embarrassed  by  the  decision  in 
Chapma/n  v.  Bradley^^  to  which  I  am 
about  to  refer,  but  he  says  that  there  the 
lyiarriage  ceremony  was  not  gone  through, 
in  the  sense  that  the  ceremony  was  futSe, 
being  one  which  the  law  would  not  re- 
cognise. Here  it  is  said  that  a  different 
rule  must  apply  to  those  marriages  which 
are  void  altogether  and  those  which  are 
not.  He  says  it  would  be  monstrous  to 
say  that  the  marriage  here  failed,  and  had 
not  been  solemnised,  when  the  parties 
had  gone  through  the  ceremony  and  in- 
tended to  become  man  and  wife,  and 
believed  that  they  were.  All  that  de- 
pends upon  the  meaning  of  the  word 
'*  solemnised."  I  agree  that  the  decision 
in  Chapnum  v.  Brctdiei/  ^  proceeded  upon 
a  different  state  of  &ct8.  There  the  parties 
were  married  in  Switzerland,  and  honestly 
believed  that  they  were  legally  married. 
But  the  law  of  England  did  not  recognise 
their  marriage,  and  it  was  annulled.  The 
trusts  there  were  also  a  little  different  in 
form,  because  there  the  trustees  were  to 
hold  the  money  in  trust  for  the  settlor 
until  the  intended  marriage  should  be 
solemnised,  and  then,  after  the  solemni- 
sation thereof,  upon  the  trusts  in  the 
usual  manner.  The  judgment  of  Lord 
Justice  Knight-Bruce,  which  is  concurred 
in  by  Lord  Justice  Turner,  turned  upon 
the  meaning  of  the  word  '<  solemnised  " ; 
but  whether  you  find  it  in  a  trust  or  in  a 
covenant  seems  to  me  to  be  utterly  im- 
material.    Lord   Justice    Knight-Bruce 


says  :  ''  The  first  question  is,  what  is  the 
meaning  to  be  ascribed  to  the  word  '  solem- 
nised' as  used  in  that  instrument)  As: 
used  in  that  instrument  it  must,  in  my 
judgment,  mean  validly  and  effectuaUy 
solemnised."  The  ceremony  of  marriage  was 
indeed  gone  through  afterwards,  but  the 
lady  and  gentleman  were  domiciled  in 
England  and  this  domicil  had  not  been 
changed,  and  the  lady  was  the  niece  of 
the  gentleman's  deceased  wife.  There- 
fore the  marriage  ceremony,  although  it 
took  place  at  Neufch^tel,  was  as  ineffec- 
tual as  if  there  had  never  been  any  such 
ceremony  at  all.  And  Lord  Justice 
Turner  says,  '^  The  word  marriage  must 
be  taken  to  mean  a  vab'd  and  effectual 
marriage."  What  is  the  difference  be- 
tween a  marriage  such  as  that  now  in 
question  here,  which  has  never  been  valid 
by  reason  of  the  incapacity  of  the  parties, 
and  a  marriage  in  which  the  relationship  has 
been  too  close,  or  where  the  ceremony  was 
conducted  by  some  unauthorised  person,or 
by  one  who  was  not  in  a  position  to  cele- 
brate it  in  a  particular  church,  or  by  a 
person  who  pretended  to  be  a  Eegistrar 
and  was  not  ?  There  are  many  ways  in 
which  a  marriage  may  fiedl  to  be  solem- 
nised. I  believe  that  I  am  right  in 
saying  that  no  year  passes  in  which  the 
Government  do  not  find  it  necessary  to 
give  legislative  sanction  to  marriages 
which  have  been  solemnised  in  churches 
or  chapels  which  were  not  properly 
licensed  for  that  purpose,  or  in  the  case 
of  marriages  which  have  been  gone 
through  but  are  not  valid  through  some 
inadvertence ;  and,  if  the  Legislature  did 
not  intervene,  the  result  would  be  that  no 
marriage  in  such  cases  as  these  would  have 
been  solemnised.  The  form  of  the  decree 
nisi  in  the  Divorce  Court  in  the  present^ 
case  is  that  the  marriage  in  fact  had  and 
solemnised  at  a  certain  date  was  pro- 
nounced and  declared  *'  to  have  been  and 
to  be  absolutely  null  and  void  to  all 
intents  and  purposes  in  the  law  whatso- 
ever, by  reason  of  the  impotence  of  the 
said  respondent,  and  the  said  petitioner 
be  pronounced  to  have  been  and  to  bo 
free  from  all  bond  of  marriage  with  the 
said  respondent."  Therefore  there  never 
was  a  marriage,  although  the  ceremony 
was  gone  through,  and  the  parties  lived 
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together  as  man  and  wife  after  that  date. 
The  marriage  is  pronounced  null  and 
void  oft  inUio.  Not  only  are  they  not 
now  married,  but  they  never  were.  In 
other  words,  as  Lord  Justice  Turner  says 
in  Chapman  v.  Bradl&y?  "  there  has  never 
been  any  valid  marriage.''  I  have  nothing 
to  do  with  the  trusts  of  the  settlement. 
There  never  was  any  obligation  to  pay 
under  the  settlementi  as  the  covenant 
never  took  effect. 

My  conclusion  is  that  there  is  no  sub- 
ject-matter upon  which  the  trusts  of  the 
settlement  can  operate.  The  trusts 
may  be  perfectly  good,  but  they  are  not 
enforceable  by  any  one,  and  there  is  no 
money  to  be  applied.  Mr.  Eiohardson 
died  without  having  availed  himself  of 
the  power  of  paying  the  money  in  his 
lifetime,  and  at  his  death  the  trustees  of 
the  settlement  became  entitled,  as  they 
thought,  to  be  paid  the  25,0002.  The 
testator's  estate  was  administered  in  an 
action,  and  in  that  action  the  trustees 
brought  forward  their  claim  for  25,0002. 
Unless  this  particular  point  had  been 
raised  their  daim  would  have  been  un- 
answerable, as  it  was  a  solemn  covenant. 
The  question  was  not  raised  at  the 
time;  the  claim  was  admitted,  and  in 
due  course  an  order  on  further  consider- 
ation was  made,  and  the  money  was 
directed  to  be  paid  and  it  was  paid  to  the 
trustees  of  the  settlement,  and  they  still 
hold  it  and  desire  to  know  what  they  are 
to  do.  The  decree  absolute  was  only 
made  a  day  before  the  order  on  further 
consideration,  and  it  occurred  to  no  one 
to  raise  this  point.  This  money  was 
clearly  paid  to  the  trustees  under  a  mis- 
take of  &ct,  and  it  is  the  duty  of  the 
Court  to  see  that  justice  is  done  and  to 
put  the  parties  back  into  the  position  they 
would  have  occupied  if  the  claim  had 
never  been  made.  It  is  said  that  the 
parties  assented  to  the  payment ;  but  if 
any  such  assent  was  given  it  was 
in  ignorance  of  the  real  state  of  things 
— namely,  that  no  marriage  had  been 
solemnised,  and  the  covenant  had  not 
become  operative.  The  right  thing  to  do 
is  to  put  right  what  has  gone  wrong, 
and  to  provide  that  the  25,0002.,  less  the 
costs,  charges,  and  expenses  of  the  trustees, 
shall  be  repaid  to  the  executors  of  the 


testator  on  the  ground  that  the  covenant 
never  became  operative. 


Solicitors  —  Waples  Canwarden ;  Meiriman, 
White  &  Thomson;  J.  H.  Smith;  W.  J. 
Payne;  T.  Kossel  Kent,  for  the  vaiioTU 
parties. 

IJReported  by  G.  Maean,  £iq.^ 
Barruter-at'Law. 


LL,  J.) 

15.       [ 
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Shepherd  v,  Harris. 


Farwell,  J. 

1905. 
June  6, 

Trustee  —  Fraud  of  Co-trustee — /n- 
soribed  Stock— '' Stock  receipt"*— yeffli^ 
gence — LiahilUy, 

One  of  two  oo-triutees,  who  woe  also  a 
stockbroker^  had  in  his  hands  a  csrtain 
sum  of  monetf  which  U  wets  intended  to 
inveH  in  inscribed  West  Australian  stock. 
In  due  coarse  he  shewed  his  co-tnutee  th» 
visual  bought-note  for  this  stoekj  and  also 
the  usual  ^^ stock  receipt**  signed  by  the 
vendor  and  by  the  bank  derk  at  the  time  of 
the  purchase.  The  co-trustee  did  not  aUend 
at  the  time  of  the  purdiose^  nor  did  he 
afterwards  make  enquiries  <U  the  bank  as 
to  whether  thestock  had  actually  been  trans- 
ferred into  the  names  of  himsdf  and  of  the 
broker-trustee.  It  appeared^  however^from 
the  evidence  that  it  was  not  the  usual 
practice  among  business  men  either  thus  to 
attend  at  the  time  of  the  transfer  or  to 
institute  such  svhsequent  enquiries;  but 
thai  they  were  content  to  rest  upon  the 
evidence  of  the  ^^  stock  receipt"  though  thie 
was  not  a  document  of  title.  It  was  finally 
discovered  that  the  "  stock  receipt "  was  a 
forgery f  that  no  such  purchase  of  West 
Australian  stock  had  ever  been  madsy  and 
that  the  broker-trustee  had  embeaszled  the 
money : — Held,  that  the  co-trustee  wae  not 
liable  for  the  loss  of  the  trust  jnoney  re- 
suiting  from  the  fraud  of  the  broker- 
trustee^  as  he  had  taken  aU  the  precautions 
that  were  usually  taken  in  such  a  case  by 
an  ordinary  prudent  man  of  business  in 
(Atf  condv4St  of  his  own  affairs. 

Trial  of  action. 

In  April,  1900,  the  plaintifif  Shepherd 
was  tenant  for  life  {inter  a^flO  of  a  sum  of 
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SylOlZ.  5«.  5d,  inscribed  Tasmanian  3^ 
per  cent,  stock  under  the  mil  of  his 
mther,  the  late  Charles  L.  Shepherd.  At 
the  date  in  question  the  defendants 
Harris  and  Janvrin  were  the  trustees  of 
the  will.  Harris  was  a  member  of  the 
London  Stock  Exdmnge,  and  a  broker  of 
standing  and  repute ;  Janvrin  was  at  that 
lime  clerk  to  a  firm  of  brokers  on  the 
half-commission  system,  but  was  not  then 
himself  a  member  of  the  Stock  Exchange. 
In  the  early  part  of  April,  1900,  the 

Slaintiff  had  an  interview  with  the 
efendant  Janvrin,  in  which  he  said  that 
he  was  anxious  to  sell  out  the  2,1 9n.  odd 
inscribed  Tasmanian  stock  and  to  pur- 
chase in  the  place  thereof  a  sum  of  West 
Australian  4  per  cent,  inscribed  stock, 
which  he  believed  would  prove  a  more 
profitable  investment.  The  defendant 
Harris  was  willing  to  concur  in  this 
transaction,  and  Janvrin  also  con- 
sented. Subsequently  Harris  informed 
Janvrin  by  telephone  that  he  had  sold 
the  Tasmanian  stock,  in  his  capacity  as  a 
broker,  and  had  purchased  a  corresponding 
amount  of  West  Australian  stock.  At 
the  same  time  he  made  an  appointment 
with  Janvrin  for  the  same  day  to  meet 
him  at  the  London  and  Westminster  Bank 
(in  whose  books  the  Tasmanian  and  West 
Australian  stocks  are  inscribed)  to  sign  the 
transfer  of  the  Tasmanian  stoc^.  Janvrin 
accordingly  met  him,  and  the  transfer  of  the 
Tasmanian  stock  to  its  new  purchaser  was 
there  and  then  efiected.  On  this  occasion 
also  Harris  shewed  Janvrin  the  bought 
and  sold  notes  of  the  new  Australian 
stock,  and  gave  him  a  fee  of  five  guineas 
as  half-commission.  He  also  informed 
him  that  he  had  not  yet  got  delivery  of 
the  new  Australian  stock.  During  the 
next  ensuing  fortnight  Janvrin  met 
Harris  on  two  or  three  occasions,  and  on 
each  he  asked  him  whether  he  had  yet 
obtained  delivery  of  the  new  Australian 
stock.  On  the  last  of  these  occasions  Harris 
produced  a  so-called  *'  stock  receipt  **  for 
the  Australian  stock  from  his  pocket. 

These  stock  receipts  are  brought  by  the 
broker  to  the  transferor  to  the  bank 
when  it  is  intended  to  effect  a  transfer 
of  inscribed  stock.  The  transferor  there 
signs  the  transfer  book,  and  subsequently 
the  stock  receipt ;  and  the  latter  is  also 


signed  by  the  bank  clerk.  XJltimatdy  this 
receipt  reaches  the  broker  for  the  buyer, 
either  directly  or  through  the  medium  of 
the  Stock  Exchange  clearing-house,  and 
it  is  then  handed  by  this  broker  to  the 
purchaser  himself.  The  ''stock receipt" 
contains  the  following  marginal  note: 
''The  proprietors  to  protect  themselves 
from  fraud  are  recommended  to  accept 
by  themselves  or  their  Attorneys  all 
transfers  made  by  them."  It  appeared 
from  evidence  that  this  note,  which  was 
partly  inserted  for  the  protection  of 
the  bankers,  is,  in  practice,  consistently 
ignored,  and  that  only  in,  perhaps,  two 
or  three  cases  out  of  every  two  thousand 
does  the  transferee  attend,  in  person  or  by 
attorney,  at  the  moment  of  the  transfer. 
It  also  appeared  from  the  evidence  that 
it  is  subsequently  open  to  the  transferee 
to  present  himself  at  the  bank  in  person 
— ^if  personally  known  to  the  bank  un- 
accompanied, but,  if  not  personally  known, 
accompanied  by  a  broker  known  to  the 
bank,  to  assist  in  his  identification; 
to  state  to  the  bank  that  he  is  holder 
of  such  or  such  an  amount  of  inscribed 
stock;  and  to  ask  them  to  inform  him 
whether  this  statement  is  correct.  The 
bank  would  then  answer  a  verbal  enquiry 
of  this  nature ;  but  they  would  not  answer 
enquiries  by  post,  nor  would  they  correct 
the  amount  of  the  stock  should  this  be 
wrongly  given  by  the  enquirer.  It  ap- 
peared, however,  from  the  evidence,  that 
enquiries  of  this  nature  are  very  seldom 
made,  and  certainly  not  as  a  usual  prac- 
tice by  investors  of  ordinary  caution.  In 
accordance  with  the  common  practice 
Janvrin  failed  to  attend  at  the  time  of 
the  transfer  of  the  new  Australian  stock ; 
nor  did  he,  till  after  the  occurrence  of  the 
events  next  mentioned,  think  it  necessary 
to  make  enquiries  at  the  bank. 

The  first  dividend  on  the  Australian 
stock  became  due  on  October  15,  1900, 
and  a  few  days  affcer  this  date  the  plaintiff 
called  on  Janvrin  and  said  that  he  had 
had  an  interview  with  Harris ;  that  the 
latter  had  shewn  him  the  "dividend 
voucher  *'  for  the  stock  in  question ;  that 
he  had  checked  the  amount;  and  that 
Harris  had  then  paid  it  to  him. 

Subsequently,  on  October  7,  1902, 
Janvrin  heard    that    Harris  had  Mqu         ^ 
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expelled  from  the  Stock  Exchange.  He 
therefore  made  enquiries  at  the  hank,  and 
found  that  no  sum  whatever  of  Australian 
stock  was  standing  in  the  joint  names 
of  the  trustees.  It  now  appeared  that 
the  ''stock  receipt"  shewn  to  Janvrin 
hy  Harris  was  in  reality  a  forgery ;  and 
that  Harris  had  embezzled  the  proceeds 
of  the  sale  of  the  Tasmanian  stock. 

Janvrin,  in  the  meanwhile,  had  himself 
become  a  member  of  the  Stock  Exchange 
in  March,  1902.  Since  the  commence- 
ment of  the  present  action,  which  was 
begun  by  the  plaintiff  to  recover  from 
Harris  and  Janvrin  the  proceeds  of  the 
sale  of  the  2,1 9H.  Tasmanian  stock,  the 
defendant  Janvrin  had  repaid  to  the  trust 
estate  the  sum  of  five  guineas  received  by 
him  as  half-commission  from  the  defen- 
dant Harris. 

The  defendant  Harris  did  not  appear  at 
the  trial  of  the  action. 

Upjohn,  K.Cf  and  Beddall,  for  the 
plaintiff. — Janvrin  is  liable  for  the  defieiult 
of  his  co-trustee*  The  law  affecting  a 
case  like  this  was  considered  in  Speight, 
In  re;  Speight  v.  Gaunt  [l88S],^  and  it 
was  there  kad  down  that  a  trustee  em- 
ployuig  a  broker  was  not  liable  for  the 
fraud  of  the  latter,  provided  that  he 
had  followed  'Hhe  usual  and  regular 
course  of  business  adopted  by  ordi- 
nary prudent  men."  The  question  is 
accordingly  one  of  fact — Did  Janvrin 
follow  this  usual  and  regular  course? 
We  submit  that  he  did  not,  for  a  prudent 
man  of  business  would  not  have  been 
satisfied  with  the  precautions  that  satisfied 
Janvrin.  The  only  possible  excuse  that 
Janvrin  could  set  up  is  the  excuse  |of 
necessity — Jay  v.  Campbell  [i804],^  per 
Lord  Bedesdale — and  this  he  cannot 
allege  in  the  present  case.  He  ought  not 
to  have  trusted  Harris  so  implicitly, 
and  he  ought  not  to  have  rested  satis- 
fied with  the  mere  production  of  the 
receipt. 

He  has  also  put  himself  in  a  worse 
position  by  his  acceptance  of  the  half- 
commission  of  five  guineas. 

JEve,  K.C.,  JenkmSj  JT.C,  and  Clauson, 
for  the  defendant  Janvrin. — Janvrin  is 

(1)  62  L.  J.  Ch.  603 ;  9  App.  Gas.  1. 

(2)  1  Sch.  k  Lef.  328,  341. 


not  liable,  for  he  took  all  the  precautions 
— ^as  is  shewn  by  the  evidence— of  an 
ordinary  prudent  man  of  business — 
Mendes  v.  GuedaUa  [1862].^  and  Brier, 
In  re;  Brier  v.  Evimm  [i884].^  The 
receipt  by  him  of  the  five  gumeas  for  com- 
mission cannot  affect  his  non-liability. 

T.  B,  Napier,  for  three  other  defendants. 

Upjohn,  KXj,,  replied. 

Farwell,  J.,  after  stating  the  facts, 
continued :  The  question  is  whether 
Janvrin  is  responsible  for  the  loss  of  this 
2,19H.  5«.  5(£.  Tasmanian  inscribed  stock* 
That  depends  upon  the  application  of  the 
law  laid  down  in  Speight,  In  re  ;  Speight  v. 
GaufU,^  which  I  take  to  be,  so  far  as  the 
point  now  in  question  is  concerned,  that 
a  trustee  sufficiently  discharges  his  duty 
if  he  takes,  in  managing  trust  affiurs,  all 
those  precautions  that  an  ordinary  man  of 
business  would  take  in  managing  similar 
affairs  of  his  own.  I  think  that  Lord 
Blackburn,  if  I  may  venture  to  say  so, 
makes  a  most  excellent  remark  in  his 
judgment  in  that  case:  *'It  would  be 
both  unreasonable  and  inexpedient  to 
make  a  trustee  responsible  for  not  being 
more  prudent  than  ordinary  men  of 
business  are."  Now  I  ask  myself,  What 
more  could  the  trustee,  Janvrin,  have 
done  in  the  present  case,  not  being  unduly 
suspicious,  than  to  see  the  bought  and 
sold  notes,  and  to  see  this  receipt,  which 
is  accepted,  as  he  knew,  as  sufficient  by 
all  the  people  on  the  Stock  Exchange,  and, 
on  the  evidence  before  me,  by  one  hundred 
and  ninety-nine  people  out  of  every  two 
hundred — as  to  which,  moreover,  it  is 
impossible  to  make  any  enquiry,  except  by 
going  to  the  bank  in  person,  and  by  get- 
ting oneself  identified  there  by  a  broker, 
if  one  does  not  happen  to  be  otherwise 
known  ?  Perhaps  I  ought  to  go  on  fur- 
ther, «nd  add  that  the  bank  does  not 
answer  all  enquiries.  It  is  useless,  for 
instance,  to  write  them  a  letter  of 
enquiry,  for  such  a  letter  it  is  not  their 
practice  to  answer.  They  keep  the  regis- 
ters secret — quite  rightly,  of  course — and 
reveal  their  contents  to  no  one ;  and  all 
they  will  do  is  to  inform  a  man  who  is  a 
stockholder,  and  who  is  known  to  them 

(3)  31  L.  J.  Ch.  661 ;  2  J.  &  H.  269. 

(4)  26  Ch,  D.  238. 


Digitized  by 


Google 


Vol.  74g 


OHANCEBT  DIVISIOK. 


577 


Shepherd  v.  Harris. 


to  be  a  stockholder,  or  is  introdaced  to 
them  as  such  by  a  broker  whom  they 
know  —  all  they  will  do,  if  such  a 
man  come  to  them  and  state  to  them 
that  he  is  the  holder  of  such  and 
such  stock,  is  simply  to  verify  that 
statement  for  him.  They  will  not  give 
an  answer  to  the  question,  How  much 
stock  have  I?— even  though  it  come 
from  a  genuine  stockholder.  They  will 
only  tell  him  whether  his  statement  is 
correct  or  incorrect;  and  they  will  not 
correct  his  statement  if  he  make  a  mis- 
take in  his  figures.  Therefore,  all  that 
Janvrin  neglected  to  do,  if  neglect  it 
be,  is  this:  he  neglected  to  go  into 
the  bank  with  a  broker  to  identify  him 
— for  he  was  not  at  that  time  a  broker 
himself,  and  I  do  not  gather  that  he 
was  known  to  the  bank — and  to  state 
that  he  was  the  transferee  of  this  sum, 
and  to  enquire  whether  the  sum  was 
correctly  stated  or  not.  No  doubt  it 
would  have  been  better,  looking  at  the 
matter  in  the  L'ght  of  what  has  sub- 
sequently happened,  had  he  then  adopted 
this  course.  The  question,  however,  that 
has  now  to  be  determined  is  this :  Is  he 
liable  for  not  having  done  so  )  That  I 
have  already  said  depends  on  this : 
whether  in  the  ordinary  course  of  busi- 
ness it  is  usual  for  the  ordinary  prudent 
business  man  to  do  it ;  and,  in  my  opinion, 
on  the  evidence  it  is  plainly  not.  Prac- 
tically no  one  ever  dreams  of  doing  so. 
The  result  is  that,  down  to  this  point,  I 
can  see  no  ground  for  holding  Janvrin 
liable. 

I  ought,  moreover,  to  add  that  there  is 
one  other  matter  which  Janvrin  is  entitled 
to  rely  on.  It  is  within  the  experience  of 
most  of  us,  that  we  rest  more  happy  in 
making  an  investment — let  us  say,  in 
inscribed  stock — when  we  receive  the  first 
dividend  afterwards.  Now  it  appears 
from  the  evidence  that  the  plaintiff 
came  to  Janvrin  in  October,  1900,  when 
the  first  dividend  should  have  been  paid, 
and  said  that  he  had  seen  either  the 
dividend  warrant,  or  the  counterfoil  of 
the  warrant,  and  that  he  was  not  satis- 
fied as  to  the  amount  of  his  income.  That 
certainly  was  enough  to  make  an  ordi- 
nary person  reasonably  satisfied  that  the 
investment  had  actually  been  made.    If 


I  received  the  receipt  of  inscribed  stock 
I  might  not  perhaps  rest  quite  secure — 
after  this  case,  at  any  rate — without  going 
to  make  enquiries,  until  I  received  the 
first  dividend ;  but  after  receiving  the 
first  dividend  I  should  then  consider 
myself— and  I  hope  quite  rightly — to  be 
perfectly  safe. 

Then  it  is  said  that  Janvrin  is  some- 
how in  a  worse  position  because  of  the 
receipt  of  five  guineas,  as  half-commission, 
which  he  afterwards  accepted  from  Harris. 
He  did  not  ask  for  this  money — he  was 
surprised  when  he  got  it ;  but  he  took  it, 
being  a  clerk  on  half-commission,  and 
regarding  it,  I  suppose,  as  a  windfall.     I 
do  not  quite  understand   what  he  had 
done  for  it;  but  anyhow  its  acceptance 
was  quite  wrong,  and  he  has  since  repaid 
it  to  the  trust  estate,  after  the  issue  of 
the  writ,  but  before  the  present  trial  of 
the  action.      I  have  found  some  little 
difficulty  in  following  the  argument  by 
which  it  is  said  that  this  payment  can 
possibly  make  any  difference.    The  trans- 
action, as   I    under^nd  it,    was   this : 
Harris  was  retained  to  act  as  broker, 
and,  being  entitled  to  charge  for  pro- 
fessional   services   under    the  will,  was 
paid  for  his  services  as  broker  in  respect 
of  the  sale  of  the  stock  now  in  question. 
He  shewed   the    receipt  to  Janvrin  as 
joint  principal  with  himself  in  instructing 
his  own  firm.     Janvrin,  being  satisfied 
as  such  joint  principal  that  the  transaction 
was  duly  completed,  handed  back    the 
receipt,  as  I  think  he  was  bound  to  do,  to 
Harris,  who,  as  senior  trustee,  had  the 
custody  of  the  certificates  and  whatever 
receipts  or   title-deeds   there   might  be. 
There  is  nothing,  so  far  as  I  can  see,  to 
impose  any  liability  on  Janvrin  by  this 
conduct;  nor   can  I  see  that   the   sub- 
sequent receipt  by  him  of  five  guineas 
can  convert  this  non-liability  into  liability. 
The  liability  arises,  if  it  arises  at  all,  from 
neglecting  his  ordinary    duty ;    and 
cannot  see  that  greater  duty  was  imposed 
upon  him  by  his  subsequent  receipt  of 
this   money.     Lord   Justice  Romer  has 
held,  in  Jobson  v.  Palmer  [l892],*  that,  in 
the  case  of  a  creditor's  deed  of  settlement, 
a  trustee  who  was  an  accountant,  and 
remunerated  for  his  professional  services^ 

(5)  62  L.  J.  Ch.  180 ;  [1893]  1  Ch.  71.  ^  ^ 
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and  who  was  robbed  of  the  trust 
estate  by  one  of  his  employees,  was  not 
liable  for  the  act  of  his  servant,  and  was 
not  to  be  disallowed  the  benefit  of  the 
rule  in  Speight  v.  Gaimt  ^  simply  because 
he  was  remunerated.  I  do  not  see  myself 
why  this  remuneration  should  make  any 
difference  in  this  case. 


Solicitors— ChnrchmaQ  &  Wisser,  for  plaintiff ; 
Freeman,  Cooper  ic  Freeman,  for  defen- 
dant Janvrin;  T.  Haynes  Reed,  for  other 
defendants. 

[Seported  by  Joseph  K  MttrHt,  Etq.y 
JBcvnristcT'a^'Ldw, 


Kbkbwich,  J. 

1906. 
June  28,  29. 


Bruce,  In  re ; 
Halsby  V,  Bruce. 


Settled  Land —  Trustees  —  Leaseholds  — 
Purchase  of  Freehold  Reversion — "j^n- 
franchisement " — Capital  Money  Required 
— Mortgage  of  Settled  Land  —  Infant  — 
SeUled  Land  Aet,  1882  (45  d:  46  Viot. 
c.  38),  88.  18  and  21,  euh-s.  {vi,) 

Tlie  purchase  by  the  trustees  of  settled 
property  of  a  freehold  reversion  of  lease- 
holds comes  urithin  the  meaning  of  the 
word  *' enfranoIiiseTnent"  in  section  IS  of 
the  Settled  Land  Act,  1882,  and  the 
raising  of  Tnoney  upon  mortgage  of  the 
settled  property  in  order  to  make  such 
purchase  may  he  authorised. 

Summons  taken  out  by  the  trustees  of 
the  will  of  Edgar  Bruce  asking  that  a 
conditional  contract  entered  into  by  them 
with  Alexander  Arnold  Hannay  for  the 
purchase  from  him  at  the  sum  of  27,500^. 
of  the  freehold  ground-rent  of  1,000Z.  per 
annum,  secured  on  premises  known  as 
the  Prince  of  Wales'  Theatre,  in  Coventry 
Street,  Hay  market,  London,  and  a  shop 
and  chambers  adjoining,  might  be  ap- 
proved and  carried  into  effect,  and  that 
the  applicants  might  be  at  liberty  to  raise 
the  purchase-money  of  27,600/.  by  mort- 
gage of  the  ground-rent  and  the  leasehold 
interest  in  the  same  property  belonging 
to  the  testator's  estate,  subject  to  certain 
existing  charges. 


The  contract  in  question  was  dated 
June  17,  1905,  and  was  subject  to  the 
approval  of  the  Court  or  a  Judge. 

The  testator  held  the  premises  under  a 
lease  dated  September  4, 1883,  for  a  term 
of  eighty-five  years  £rom  August  12, 
1882,  at  a  ground-rent  of  1,000/.,  and  the 
premises  were  subject  to  mortgages 
amounting  to  32,690/.  Ms.  Id,  The 
surplus  income  arising  from  the  testator's 
estate  amounted  to  about  2,000/.  per 
annum,  which  was  applied  in  paying  off 
the  mortgages  under  an  order  of  the 
Court  dated  March  29,  1904.  There 
was  evidence  that  the  proposed  purchase 
would  be  greatly  to  the  advantage  and 
benefit  of  the  infant  defendant,  Sybyl 
Etonia  Bruce,  who  was  fourteen  years  of 
age. 

Under  the  will  of  Edgar  Bruce  dated 
January  7,  1893,  the  infant  was,  accord- 
ing to  the  construction  put  upon  the  will 
by  the  Court,  absolutely  entitled  to  the 
whole  of  the  testator's  estate.  The 
trustees  of  the  will  had  the  fullest  dis- 
cretionary power  of  realising  the  testatort 
estate,  and  were  trustees  for  the  purposes 
of  the  Settled  Land  Act. 

P,  0.  Lawrence,  K,C.,SinA  CrossfMM 
the  trustees  of  the  will.— The  leasehold  is 
settled  land  within  the  Settled  Land  Act, 
1882,  and  the  trustees  are  to  exercise  the 
powers  of  the  tenant  for  life — ^sections 
59  and  60.  The  question  is  whether 
they  have  power  under  the  Act  to  en- 
franchise this  property  by  acquiring  the 
freehold  reversion  and  to  raise  the  re- 
quired money  by  mortgage.  Under 
section  18^  money  can  be  raised,  when 
required,  for  three  different  purposes,  one 
of  these  being  for  an  "  enfranchisement. 
What  is  proposed  to  be  done  here  is  an 
"  enfranchisement,"  as  the  word  applie* 
equally  to  leaseholds  as  to  copyholds— 
Murray's  Oxford  Dictionary.      It  is  * 

(1)  Settled  Land  Act,  1882,  s.  18:  "Where 
money  is  required  for  enfranchisement,  or  wr 
equality  of  exchange  or  partition,  the  tenant  for 
life  may  raise  the  same  on  mortgage  of  the  aetue^ 
land,  or  of  any  part  thereof,  by  conyeyanfi*  5J^ 
the  fee- simple,  or  other  estate  or  inter^  y 
subject  of  the  settlement,  or  by  cxeaXiiP^  ®:  * 
term  of  years  in  the  settled  land,  or  oth^r^^ 
and  the  money  raised  shall  be  capital   money 
arising  under  this  Act."         ^  t 
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making  the  land  free  from  rent  according 
to  Coke  upon  LUOeton,  137 a,  b.  The 
word  is  used  in  connection  with  leaseholds 
in  the  Ecclesiastical  Commissioners  Act, 
1860  (23  &  24  Vict.  c.  124),  ss.  30, 
35,  36,  and  37,  and  more  especially  in 
section  36,  where  money  is  authorised  to 
be  raised  for  the  purpose  of  purchasing 
the  reversion  or  ''  otherwise  enfranchis- 
ing "  leaseholds.  That  being  so,  this  money 
is  properly  "  required,"  according  to  sec- 
tion 18,  for  an  enfranchisement.  The  word 
*'  required  "  must  mean  conveniently  and 
reasonably  required  in  the  administration 
of  the  estate.  There  is  power  under 
section  21,  sub-section  (vi.),  to  apply 
isapital  money  in  the  purchase  of  the 
reversion  on  leaseholds,  and  there  is 
nothing  in  section  18  to  restrict  the 
meaning  of  enfranchisement  to  copyholds 
only.  This  conditional  contract  may 
therefore  be  sanctioned  by  the  Court. 

A.  F.  Peterson,  for  the  in&nt. — If  the 
word  *'  enfranchisement "  in  section  18  in- 
cludes the  enfranchisement  of  leaseholds, 
then  the  argument  of  the  applicants  is  un- 
answerable. But  the  word,  when  used  in 
the  other  sections  of  the  Settled  Land  Act, 
1882,  is  always  used  in  connection  with 
copyholds — for  instance,  in  section  3,  sub- 
section (2),  and  section  4,  sub-section  (7), 
and  it  is  so  used  in  section  18.  It  is 
similarly  used  in  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  s.  8,  sub-8.  (2). 

Whitmore  Ru^rds,  for  other  parties, 
did  not  oppose  the  application. 

P.  0,  Latorenee,  K.C.^  in  reply. — The 
word  '^  enfranchisement "  has  come  to  be 
commonly  used  in  connection  with  lease- 
holds, and  the  Court  will  not  be  disposed 
to  put  a  narrow  construction  on  it  in 
this  Act,  but  will  give  it  the  wider  con- 
struction which  is  contended  for. 

Kekewich,  J. — ^This  ia,  so  fer  as  I  am 
aware,  practically  a  new  point,  and  is 
obviously  one  of  considerable  importance, 
because,  although  the  particular  event 
which  arises  here  is  not  likely  to  occur 
again,  there  may  be  other  cases  to  which 
any  construction  which  I  put  upon  the 
section  will  necessarily  apply. 

The  &cts  are  simple  enough.  The 
in&nt  in  the  present  case  is  entitled  to  a 


long  lease  of  a  theatre  which  is  held  at  a 
rental  of  1,000^.  a  year,  payable  to  the 
owner  in  fee,  and  an  opportunity  occurs 
to  buy  that  rent  and  convert  the  lease- 
hold interest  into  a  freehold.  It  is  said 
that  it  is  of  the  greatest  importance  to 
the  in&nt  that  that  should  be  done.  The 
question  is  how  it  can  be  done.  There  is 
no  capital  money  available,  although  the 
estate  is  perfectly  solvent,  and  a  sum  of 
27,500/.  is  required  to  purchase  this 
reversion.    Can  it  be  done  ? 

It  is  important  to  see  exactly  what  the 
question  is.  If  there  were  capital  money 
in  the  hands  of  the  trustees  available  for 
the  purpose,  there  would  be  no  doubt 
that  the  Court  could  properly  sanction 
the  application  of  that  money  to  the  pur- 
chase of  this  reversion,  because  the  iniknt 
has  the  powers  of  a  tenant  for  life  within, 
the  meaning  of  the  Settled  Land  Act, 
1882,  s.  59,  and  the  trustees  of  the  settle- 
ment could  exercise  the  powers  on  her 
behalf,  and  are  expressly  authorised  by 
section  21  of  the  Act  of  1882,  sub-sec- 
tion (vi.),  to  apply  capital  money  "in 
purchase  of  the  reversion  or  freehold 
in  fee  of  any  part  of  the  settled  land, 
being  leasehold  land  held  for  years,  or 
life,  or  years  determinable  on  life."  Here 
the  settled  property  is  leasehold,  of  which 
the  reversion  in  fee  is  to  be  bought. 

There  is  no  question  that  it  is  within 
the  meaning  of  that  section.'  So  far  there- 
is  no  difficulty  at  all.  The  question  then 
arises.  Can  the  money  be  raised!  Can 
the  trustees  be  authorised  to  mortgage  the 
settled  land,  which  must  necessarily  in- 
clude that  which  they  have  contracted  to 
purchase,  so  as  to  raise  the  money  to 
enable  this  purchase  to  be  carried  into 
effect)  It  is  now  well  settled  that 
the  policy  of  the  Settled  Land  Act — 
namely,  to  allow  settled  property  to  be 
sold,  and  to  enable  a  tenant  for  life,  or 
those  having  the  powers  of  a  tenant  for 
life,  to  convert  property  into  money — must 
be  borne  in  mind  in  construing  the  Act, 
and  the  Court  is  bound  to  give  a  wide 
interpretation  to  any  words  in  the  Act 
when  such  a  wide  interpretation  is  re- 
quired in  order  to  assist  the  policy  of 
the  Act.  That,  unfortunately,  does  not 
apply  here,  where  the  object  is  not  to  sell, 
but  to  acquire  other  settied  land.      ^-^  ^ 
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The  valuable  statements  made  by  the 
Judges  in  the  Court  of  Appeal  and  else- 
where are  of  no  assistance  tipon  this 
particular  point.  I  am  thrown  back 
upon  the  words  of  the  Act  of  Parlia- 
ment, which  have  to  be  construed  in  the 
ordinary  way,  and  I  think  I  am  not  going 
0  too  far  in  saying  that  the  construction 
put  upon  those  parts  of  the  Act  which 
deal  with  the  raising  of  capital  money 
has  been  stricter  than  the  construction 
put  upon  those  parts  of  the  Act  which 
deal  with  the  selling  of  land.  I  think  it 
is  necessary  to  take  care  not  to  be  led 
into  giving  too  liberal  a  construction  to 
the  provisions  in  question  in  this  case  by 
reason  of  any  notion  that  the  Legislature 
must  have  intended  to  make  it  easy  to  do 
what  is  here  proposed  to  be  done,  and 
which,  under  certain  circumstances,  is 
authorised. 

The  question  is  this.  Section  18  of 
the  Settled  Land  Act,  1882,  does  allow 
money  to  be  raised  by  mortgage  of  the 
settled  land  under  certain  circumstances, 
and  for  certain  purposes.  The  words  are 
**  where  money  is  required."  The  word 
"required"  creates  no  diflficulty  what- 
ever. It  does  not  mean  more  than 
this :  where  there  is  something  proposed 
to  be  done  which  ought  to  be  done, 
and  the  money  is  not  forthcoming  to 
do  it,  and  therefore  is  "required"  for 
this  purpose,  then  you  obtain  it  by  means 
of  a  mortgage.  That  is  what  it  means. 
If  a  good  oQect  arises  falling  within  the 
section,  you  may  raise  money  for  the 
purpose  of  effecting  that  object,  and  there- 
fore it  is  required.  About  that  there  is 
no  doubt.  Then  the  section  says,  "  where 
money  is  required  for  enfranchisement, 
or  for  equality  of  exchange  or  partition, 
the  tenant  for  b'fe  may  raise  the  same 
on  mortgage  of  the  settled  land,  or  of 
any  part  thereof." 

The  question  is  whether  the  particular 
transaction  which  I  have  here  can  be 
classed  under  "  enfranchisement,"  as  it 
does  not  come  under  the  head  of  "  equality 
of  exchange  or  partition."  This  section  18 
must  be  lead  with  reference  to  the  rest 
of  the  Act.  You  find  it  provided  in 
section  21  of  the  Act  that  "  capital 
money  arising  under  this  Act"  may  be 
applied    (sub-section  iv.)  "  In  payment 


for  equality  of  exchange  or  partition  of 
settled  land."  There  you  find  two  of  the 
objects  grouped  together  which  are  recog- 
nised in  section  18  as  objects  for  whidi 
money  may  be  required.  Where  is  "  en- 
franchisement"  the  third  object?  The 
word  is  not  used  in  sub- section  (v.)  of  the 
same  section, "  In  purchase  of  the  seigniory 
of  any  part  of  the  settled  land,  being 
freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  land, 
being  copyhold  or  customary  land." 

These  cases  are  grouped  together  where 
the  lands  are  not  held  in  common  socage. 
It  seems  to  mean  this — that  where  hxtd 
is  not  held  in  common  socage  then  you 
may  apply  capital  money  in  getting  rid 
of  the  burdens  which  intervene  between 
yourself  and  the  fee-simple,  and  you  may 
convert  your  tenure  into  fee-simple.  Now, 
that  imdoubtedly  is  "enfranchisement." 
Every  lawyer  knows  that  you  "enfran- 
chise "  copyholds ;  but  is  that  necessarily 
all  ?  The  next  sub-section  (vi.)  is  this : 
"  In  purchase  of  the  reversion  or  freehold 
in  fee  of  any  part  of  the  settled  land, 
being  leasehold  land  held  for  years,  or 
life,  or  years  determinable  on  life."  Is 
the  purchase  of  the  reversion  in  fee  also 
strictly  "  enfranchisement,"  as  it  has 
nothing  to  do  with  copyholds  1 

In  neither  of  these  sub-sections  of 
section  21  is  the  word  "  enfranchisement" 
used,  although  the  word  does  occur  else- 
where in  the  Act,  and  no  assistance  is 
given  in  determining  what  it  means  here. 
Can  I  extend  the  meaning  of  the  word 
beyond  that  of  enfranchisement  of  copy^ 
holds  1  There  are  two  considerations 
bearing  upon  that  point.  I  have  been 
referred  to  an  Act  of  Parliament  where 
the  word  "  enfranchisement "  is  certainly 
used  as  referring  to  the  purchase  of  the 
reversion  of  a  leasehold.  In  the  Eccle- 
siastical Commissioners  Act,  1860,  sec- 
tions 20,  35,  36,  37  refer  to  enfranchise- 
ment, and  all  go  upon  the  same  lines 
and  use  the  same  language.  I  take  the 
words  used  in  section  36.  The  Legis- 
lature there  authorises  the  raising  of  "  a 
sufficient  sum  for  the  purpose  of  pur- 
chasing the  reversion  of,  or  otherwise 
enfranchising,  the  property  comprised  in 
such  lease  or  grant."  The  L^lislature 
says  there  in  plain  terms  that  purchasing 
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the  reversion  is  one  way  of  enfranchising 
property.  That  is  a  distinct  recognition 
by  the  Legislature  of  that  meaning  which 
I  am  asked  to  attach  to  the  word  here. 
It  also  follows  the  etymological  meaning 
of  the  word  as  expressed  in  dictionaries 
to  which  reference  has  been  made,  and 
also  in  Coke  upon  LittUton^  shewing  that 
the  word  means  ''obtaining  fre^om/' 
and  that,  as  applied  to  leasehold  land, 
means  freedom  from  rent,  as  that  is  all 
you  can  free  it  from.  And  certainly  I 
think  one  must  not  ignore  the  &ct  that  the 
enfranchisement  of  leaseholds  is  a  matter 
which  concerns  a  very  large  number  of 
people  at  the  present  day,  and  I  have 
myself  been  concerned  at  the  Bar  in 
many  transactions  for  the  purpose  of  en- 
abling tenants  of  a  lease  to  acquire  the 
freehold,  and  in  all  these  cases  it  would 
have  been  a  case  of  ^'enfranchisement." 
I  think  it  would  be  wrong  to  ignore 
that,  and  I  am  bound  to  take  judicial 
notice  of  the  use  of  the  term,  which  has 
been  common  enough,  where  the  result  is 
that  the  leasehold  tenant  acquires  the  fee 
and  gets  rid  of  the  rents  and  services, 
and  becomes  master  of  the  property.  Now, 
having  regard  to  the  fact  that  there  is  no- 
thing in  section  18  in  any  way  restricting 
the  meaning  of  the  word  **  enfranchise- 
ment," and  nothing  to  point  to  its  refer- 
ring to  copyholds  only,  and  having  regard 
to  rhe  fact  that  sub-section  (vi.)  of  sec- 
tion 21  distinctly  contemplates  the  con- 
version of  leaseholds  into  freeholds  as  an 
object  for  which  capital  money  may  be 
applied,  it  is,  at  any  rate,  not  unlikely 
that  the  Legislature  meant  that  money 
might  be  raised  under  section  18  for  that 
good  purpose.  It  seems  to  me,  therefore, 
that  I  ought  not  to  hesitate  to  hold  that 
the  word  '*  enfranchisement "  in  section  18 
must  have  a  wide  construction  and  will 
include  the  application  of  money  for  the 
purchase  of  a  reversion  of  leaseholds 
within  the  meaning  of  section  21,  sub- 
section (vi.). 

Solicitors — Valpy,  Peckham  &  Chaplin,  for  all 
parties. 

[Reported  by  G.  Macan^  Esq,, 
BarrUter-at'Larc, 


[IN  THE  CHANCBRY  DIVISION  AND 
IN  THE  COURT  OF  APPBAL.] 

SWINFEN  Eady,  J,  % 

1905.  I       „ 

June  7  /  ^^^^^  ^* 
Vaughan  Williams,  L. J.  \  ^  ^^s"™?^ 
Stirling,  L.J.  ^^^^  ^^^^ 

Cozens-Habdy,  L.  J.  \  ^  P^^^  ^^• 

July  12.  J 

Company — Shares — Allotment  — Mini- 
mium  Subscription — Cheqvss  for  Applica- 
tion Moneys  —  Allotment  before  Cheques 
Cleared  —  Dishonoured  Cheques  —  Com- 
panies Act,  1900  (63  d:  64  Vict.  c.  48),  s.  4, 
svb-s,  I;  «,  5,  sub-s.  1. 

In  response  to  the  issue  of  a  prospectus 
the  company  received  applioatuyns  for  the 
full  amount  of  the  minimum  subscription 
named,  accompanied  by  cheques  for  the 
applicai^ion  money,  and  it  went  to  allot' 
ment.  At  the  time  of  allotment  a  con- 
siderable number  of  the  cheques  sent  for 
the  application  money  had  not  been  credited 
to  the  company's  banking  accoimt,  aiid 
certain  of  those  cheques  were  after  the 
allotment  dishonoured  : — Held,  that  the 
sum  payable  on  application  for  the  amount 
fixed  by  the  prospectus  as  the  minimum 
subscription  had  '^  not  been  paid  to  and 
received  by  the  company  "  within  the  mean- 
ing of  sub-section  1  of  section  4  of  the 
Companies  Act,  1900,  and  the  allotment 
vfas  voidable. 

Glasgow  Pavilion,  Lim.  v.  Motherwell 
(6  Ct.  of  Sess.  Cas.  (5th  Series),  116) 
discussed  and  distinguished. 

Per  Cozbns-Hardy,  L.  J.,  and  Swinfen 
Eabt,  J. — The  intention  of  sub-section  1 
of  section  4  is  that  no  allotment  should  be 
made  untiU  the  company  has  actually  re- 
ceived payment  of  the  application  money, 
and  if  cheques  are  sent  with  the  applica- 
tions tJtey  ought  to  be  cleared  before  an 
allotment  is  made. 

Appeal  from  decision  of  Swinfen 
Eady,  J. 

The  company  was  registered  on  March  8, 
1905,  with  a  capital  of  450,000/.,  divided 
into  300,000  6  per  cent,  cumulative 
preference  shares  of  1/.  each,  and  150,000 
ordinary  shares  of  1/.  each. 

On  February  16,  1905,  the  plaintiff 
entered  into  an  underwriting  contract  to 
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Companies  Act,  1900|  had  not  been  oom- 
plied  with. 

The  material  provisions  of  the  Act  are 
set  out  below.^ 


underwrite  300  of  the  preference  shares 
of  the  company. 

On  April  29, 1905,  the  company  issued 
a  prospectus  offering  the  300,000  prefer- 
ence shares  for  subscription,  the  amount 
payable  on  application  being  2$.  6<l.  per 
share.  The  prospectus  stated  that  the 
minimum  subscription  on  which  the 
directors  would  proceed  to  allotment  was 
200,000  of  preference  shares  so  offered 
for  subscription. 

On  May  12,  1905,  the  company  went 
ix)  allotment,  and  the  plaintiff  was  dotted 
and  paid  the  application  moneys  on  283 
preference  shares. 

At  the  date  of  the  allotment  the  com- 
pany had  received  applications  from  the 
public  and  underwriters  for  the  minimum 
subscription  of  200,000  shares  named  in 
the  prospectus,  but  a  considerable  number 
of  the  cheques  forwarded  with  the  appli- 
•cations  for  the  moneys  payable  on  such 
applications  had  not  at  the  date  of  the 
allotment  been  credited  to  the  company's 
banking  account.  Three  of  such  cheques, 
amounting  together  to  500Z.,  were  subse- 
•quently  to  the  allotment  dishonoured  on 
presentation,  but  two  of  them  were  after- 
wards taken  up  and  the  amounts  paid  to 
the  company. 

On  May  24,  1905,  the  plaintiff  issued 
his  writ  in  the  present  action,  claiming — 
^rst,  rescission  of  the  contract  to  take  the 
283  preference  shares ;  secondly,  rectifica- 
tion of  the  register  of  the  company  and 
return  of  the  moneys  paid  by  hun  to  the 
oompany  in  respect  of  such  shares ;  and 
thirdly,  an  injunction  to  restrain  the  de- 
fendant company  from  parting  with  or 
otherwise  dealing  with  such  moneys. 

He  moved  for  an  interim  injunction 
to  the  effect  of  the  third  claim  in  his 
writ. 

In  his  affidavit  in  support  of  the  motion 
the  plaintiff  alleged  that  under  the  cir- 
cumstances the  sum  payable  on  applica- 
tion for  the  minimum  amount  named  in 
the  prospectus  had  '^  not  been  paid  to  and 
received  by  the  company  "  at  or  prior  to 
the  time  of  the  allotment  of  the  shares, 
and  that  the  directors  of  the  company 
were  not  therefore  entitled  to  make  an 
aUotment  of  the  preference  shares  so 
offered  for  public  subscription,  as  the  pro- 
visions of  sub-section  1  of  section  4  of  the 


Maendghten^  K,C,,  and  A.  H.  Jesael,  for 
the  motion. 

Eve,  K.C.,  and  A.  R.  Kirhy,  for  the 
company. 

SwiNFBN  Eady,  J.,  stated  the  facts  and 
continued :  I  am  of  opinion  that,  accord- 
ing to  the  true  constniction  of  section  4 
of  the  Companies  Act,  1900,  in  order  to 
enable  an  allotment  to  be  made  the  sum 
payable  on  application  must  have  been 
"  paid  to  and  received  by  the  company." 
That  means  payment  in  cash.  The  caflh 
must  have  been  paid  to  and  received  by 
the  company.  Of  course  payments  may 
be  made  in  the  ordinary  course  by  cheques, 
but  then  the  cheques  must  be  cleared  before 
the  allotment.     The  money  has  not  been 

(1)  Companies  Act,  1900,  s.  4,  enb-s.  1 :  "No 
allotment  shall  be  made  of  any  share  capital 
of  a  company  offered  to  the  public  for  sabsorip- 
tion,  unless  the  following  conditions  have  be^ 
complied  with,  namely, — 

"  la)  the  amount  (if  any)  fixed  by  the  memo- 
randum or  articles  of  association  and  named 
in  the  prospectus  as  the  minimum  subscription 
upon  which  the  directors  may  proceed  to  {Ulot- 
ment ;  or 

'*  (h)  if  no  amount  is  so  fixed  and  named,  then 
the  whole  amount  of  the  share  capital  so 
offered  for  subscription, 

has  been  subscribed,  and  the  sum  payable 
on  application  for  the  amount  so  fixed  and 
named,  ^or  for  the  whole  amount  offered  for 
subscription,  has  been  paid  to  and  received  by 
the  company." 

Sub-section  2 :  "  The  amount  so  fixed  and 
named  and  the  whole  amount  aforesaid  shall 
be  reckoned  exclusively  of  any  amount  payable 
otherwise  than  in  cash,  and  is  in  this  Act 
referred  to  as  the  minimum  subscription." 

Section  5,  sub-section  1 :  "An  allotment  made 
by  a  company  to  an  applicant  in  contravention 
of  the  foregoing  provisions  of  this  Act  shall  be 
voidable  at  the  instance  of  the  applicant  with- 
in one  month  after  the  holding  of  the  statutoir 
meeting  of  the  company  and  not  later,  and 
shall  be  so  voidable  notwithstanding  that  the 
company  is  in  course  of  being  wound  up." 

Section  12,  sub-section  1 :  "  Every  company 
limited  by  shares  and  registered  after  the  com- 
mencement of  this  Act  shall,  within  a  period  of 
not  less  than  one  month  nor  more  than  three 
months  from  the  date  at  which  the  company  is 
entitled  to  commence  business,  hold  a  general 
meeting  of  the  members  of  the  company, 
which  shall  be  called  the  statutoxy  meeting.^ 
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paid  to  and  received  by  the  company  if 
the  company  merely  holds  a  cheque  which 
may  or  may  not  afterwards  be  honoured. 

In  the  present  case  three  of  the  cheques 
sent  for  deposits  were  dishonoured.  In  my 
ojpinioni,  according  to  the  true  construc- 
tion of  this  statute,  it  is  a  condition 
precedent  to  a  valid  allotment  that  the 
amount  should  have  been  paid  to  and 
received  by  the  company  in  cash — not  in 
negotiable  instruments,  which  may  or 
may  not  be  met.  Any  means  by  which 
money  may  be  remitted  may  be  used,  but 
the  actual  cash  must  be  received  by  the 
company,  and  remittances  must  have 
been  cleared  before  the  date  of  allotment. 

Under  these  circumstances  the  plaintiff, 
having  repudiated  in  time,  is  entitled  to 
the  order  he  asks  for. 

The  company  appealed. 

G^^Brovone^  A". (7.,  and  A.  R.  Kirhy^ 
for  the  appeal. — ^The  decision  of  the 
learned  Judge  comes  to  this — ^that  cheques 
sent  for  application  money  must  be  cleared 
before  the  company  goes  to  allotment. 
There  is  no  English  case  on  the  point, 
bat  in  a  Scotch  case — Glasgow  FcmUon^ 
Liin.  V.  Mothenoell  [i903]  ^ — it  was  held 
that  payment  by  cheques  which  could  not 
be  presented  until  the  day  after  allotment 
was  payment  within  section  4  of  the 
Companies  Act,  1900. 

A  bill  of  exchange,  until  it  is  dis- 
honoured, even  though  it  is  for  a  smaller 
amount  than  the  debt,  is  accord  and  satis- 
faction, though  that  might  not  be  pay- 
ment— Spargo*8  Case  [l873].' 

The  Act  does  not  expressly  say  that 
payment  must  be  in  cash.  A  bill  at  six 
months  might,  perhaps,  not  be  payment ; 
but  a  cheque  payable  on  demand  is.  It 
is  a  conditional  payment,  and  suspends 
the  right  of  action.  If  the  cheque  is  dis- 
honoiu^,  the  debt  revives;  but  that  had 
not  happened  when  the  company  went  to 
allotment,  so  that  at  that  time  the  com- 
pany were  entitled  to  treat  the  cheque  as 
payment.  It  would  be  so  treated  if  it 
were  sued  upon — BeUhaw  v.  Bush  [1852],'^ 
Griffiths  V.  Ovosn  [i844],*  Currie  v.  Misa 

(2)  6  Ct.  of  Sess  Cas.  (5th  Series),  116. 

(3)  42  L.  J.  Ch.  488,  492 ;  L.  R.  8  Ch.  407, 414. 

(4)  22  L.  J.  C.P.  24 ;  11  C.  B.  191. 

(5)  13  L.  J.  Ex.  345,  348 ;  13  M.  &  W.  68, 64. 


Paper  Co.,  App. 

[1875],^  and  Matthew,  Ex  parte  ;  Matthew^ 
in  re  [18S4].'' 

[Cozens-Habdt,  L.J.,  referred  to  Bot- 
UmUy  V.  NuitaM  [issd].^] 

[Stikling,  L.J.,  referred  to  Cohen  v. 
Hale  [1S78].9] 

In  two  cases  the  cheques  were  paid  by 
persons  by  whom  they  were  indorsed.  It 
cazmot  be  necessary  that  the  cheque  should 
be  paid  by  the  drawer.  It  is  sufficient  for 
this  purpose  if  it  is  paid  by  a  person  who 
is  liable  to  pay. 

[Vaughan  Williams,  L.  J.,  referred  to 
BvUen  and  Leake's  Precedents  of  Pleadings 
(3rd  edO  p.  559,  (5th  ed.)  p.  658.] 

A,  H.  Jessel  {Macnaghten^  K^C,  with 
him)  was  not  called  upon. 

Vaughan  Williams,  L.J.— I  think 
that  we  ought  to  affirm  the  judgment  of 
Mr.  Justice  Swinfen  Eady,  and  dismiss 
this  appeal.  [His  Lorddiip  read  the 
judgment  above  set  out  from  the  begin- 
ning down  to  the  words  "  afterwards  be 
honoured,"  and  said:]  One  observation 
which  the  learned  Judge  makes  there  it 
would,  I  think,  be  well  to  emphasise, 
because  it  gets  rid  of  any  argument  which 
might  be  put  forward — I  do  not  say  rightly 
put  forward,  but  which  might  be  put  for- 
ward—on the  ground  of  hardship.  As 
he  points  out,  there  is  no  real  hardship 
resulting  from  holding  that  the  payment 
intended  by  this  Act  of  Parliament,  which 
speaks  of  money  being  "  paid  to  and  re- 
ceived by  the  company,''  must  be  a  pay- 
ment in  cash,  because  the  company  can 
always,  if  they  choose,  clear  every  cheque 
that  they  receive  in  payment  of  the  appli- 
cation money  before  mi^ng  the  allotment, 
and  thus  put  themselves  in  a  position  to 
know  for  certain  that  they  have  got  the 
cash.  [His  Lordship  then  read  the  rest  of 
the  judgment  down  to  the  words ''  cleared 
before  the  date  of  the  allotment.^'  He 
continued:]  I  wish  now  to  say  a  word 
about  the  case  of  Glasgow  PamUon,  Lim, 
v.  MothertoeU,'^  In  that  case,  as  in  this, 
the  payment  of  the  application  money  had 
been  made  by  cheque ;  but  in  that  case, 

(6)  44  L.  J.  Ijx.  94,  100;  L.  R.  10  Ex.  163, 
163,  164. 

(7)  12  Q.B.  D.  606. 

(8)  28  L.  J.  C.P.  110,  118  J  5  C.  B.  (N.s.)  122, 
144. 

(9)  47  L.  J.  Q.B.  496,  497 ;  3  Q.B.  D.  371,  373. 
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dififering  from  the  present,  the  cheques 
were  all  duly  honoured,  and  it  was  held 
by  the  Scottish  Court  that  there  had  in 
that  case  been  a  payment  to  and  receipt 
by  the  company  of  the  application  money 
within  the  meaning  of  section  4  of  the 
Companies  Act,    1900.      It  was  said  in 
argument  that  the  crucial  time  was,  and 
necessarily  must  be,  under  this  section, 
the  time  of  going  to  allotment,  and  that 
at  the  moment  when  the  allotment  was 
made  there  had  not  in  that  case  been 
payment    of   the  application  money    in 
cash  ;  and  the  true  inference  to  be  drawn 
from  the  judgment  of  the  Scottish  Court 
was  that  there  need  not  be  receipt  in 
cash,  because  at  the  moment  of  the  re- 
ceipt of  the  application  money  in   that 
case    it    was    uncertain    whether    the 
cheques    would    be    honoured    or    not, 
although  ultimately  they  were  honoured ; 
but  I  do  not  think  that  in  the  present 
decision  we  are  deciding  anything  con- 
trary to  that  which  the   Scottish  Court 
held.     It    may  very  well    be    that  the 
Scottish  Court  decided  the  case  before  it 
upon  the  ground  that  the  giving  of  the 
cheques  was  conditional    payment,    and 
that,  as  the  event  had  happened  of  the 
cheques  being  honoured,  on  that  state  of 
&icts,  the  prima  faeie  presumption  arising 
of  payment  had  never  been  displaced,  and 
therefore,  in  effect,  there  was  a  payment 
from  the  first.     We  have  not  to  decide 
any  such  question  here,  because  in   the 
present  case  the  cheques  were  not  all 
honoured ;  and  whatever  may  be  the  true 
effect  to  be  given  to  the  fact  that,  accord- 
ing to  the  English  law,  the  giving  of  a 
negotiable  instrument,  whether  it  be  a 
cheque  or  a  bill  of  exchange,  operates  as 
conditional  payment,  it   is  sufficient   to 
say  that  it  so  operates  only  unless  and 
until  that  happens  which  will   put  an 
end  to  the  conditional  payment — that  is, 
the  dishonouring  of  the  cheque.     I  say, 
without  having   to  decide  the  question 
as  to  what  the  situation  would  be  if  a 
cheque  had  been  given,  and  a  question 
of   this   sort   were    raised,   without  the 
cheque  having   been    dishonoured,   that 
in  the  present  case  the  cheque  has  been 
dishonoured,    and    therefore    it    is    not 
possible  for  those  who  received  it,  and  to 
whom  the  cheque  was  paid,  to  say  that  at 


any  moment  of  time  there  in  &ct  had 
been  a  payment  to  and  a  receipt  by  the 
company. 

Under  these  circumstances,  I  think 
that  the  judgment  of  Mr.  Justice  Swinfen 
Eady  was  quite  right,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Stirling,  L.J. — I  am  of  the  same 
opinion.  The  question  is  whether  in  this 
case  the  conditions  imposed  by  the  L^- 
lature  in  sub-section  1  of  section  4  of  the 
Companies  Act,  1900,  have  been  com- 
plied with.  At  the  time  of  the  allot- 
ment there  had  been  paid  to  and  re- 
ceived by  the  company  certain  cheqaes. 
Of  these  cheques,  three  were  afterwards 
dishonoured ;  and  the  question  therefore 
is  whether,  in  these  circumstances,  the 
sum  payable  on  application  was  paid  to 
and  received  by  the  company.  The  com- 
pany had  only  cheques,  and  they  had  not 
presented  them  at  the  time  when  the 
allotment  was  made.  When  they  did 
present  them,  some  of  them  were  dis- 
honoured. In  these  circumstances,  look- 
ing at  the  matter  entirely  apart  from  any 
technicality,  it  seems  to  me  that  it  cannot 
be  said  that  the  sum  payable  on  applica- 
tion was  paid  to  and  received  by  the 
company. 

As  regards  the  effect  of  the  receipt 
of  the  cheque,  a  very  similar  point 
arose  in  the  case  of  Cohen  v.  Ilale,'^ 

There  a  garnishee  order  was  made 
attaching  a  debt.  At  the  time  the  order 
was  made  the  garnishees  had  given  the 
judgment  debtor  a  cheque  for  the  amount 
of  the  debt ;  but  afterwards  the  cheque 
was  stopped,  and  it  was  held  that  upon 
the  cheque  being  stopped  it  was  as  if  it 
had  never  been  given,  and  that  there  was 
therefore  an  existing  debt  capable  of 
being  attached.  The  argument  which 
was  put  forward  in  that  case  was  singu- 
larly like  that  which  has  been  urged 
before  us  on  the  present  occasion  ;  but  it 
was  overruled,  the  Court  saying  that  the 
giving  of  the  cheque  only  suspended  the 
remedy.  It  did  not  extinguish  the  debt, 
and  therefore  when  the  cheque  was 
stopped  it  was  as  if  it  had  never  been 
given.  I  am  unable  to  differ  from  that, 
and  on  these  grounds  I  think  ttiat  the 
appeal  must  be  dismissed. 
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Cozens-Habdy,  L.J. — ^I  am  of  the 
same  opinion.  It  is  not,  in  my  view, 
necessary  that  we  should  express  any 
opinion  as  to  what  would  have  been  the 
result  if  the  cheques  which  were  received 
by  the  company  had  all  been  honoured 
when  presented  for  payment.  The  Scottish 
Court  held  that  that  was  good  payment 
within  this  section — I  presume  on  the 
ground,  that  the  acceptance  of  the 
cheques  was  regarded  as  a  conditional 
payment,  and  that  nothing  had  happened 
to  destroy  the  effect  of  that.  But  that 
principle,  assuming  it  to  be  applicable  at 
all  to  a  case  under  the  section,  can  have 
no  application  to  a  case  where  the  cheque 
which  has  been  accepted  has  been  dis- 
honoured. The  effect  of  the  dishonour  of 
the  cheque  is  that  from  that  moment  the 
condition  has  become  inoperative,  and 
there  is  no  payment  of  it  at  all. 

I  should  prefer  really  to  look  at  the 
matter,  not  on  those  technical  grounds, 
but  on  grounds  of  substance.  I  think 
the  Legidature  meant  in  section  4  of  the 
Companies  Act,  1900,  that  no  allotment 
should  be  made  until  the  company  had 
actually  received,  in  the  ordinary  mercan- 
tile business  sense,  the  amount  of  the 
allotment  money.  No  difi^ulty  will  arise 
from  a  business  point  of  «view  if  com- 
panies will  but  wait  and  postpone  their 
allotment  until  the  cheques  which  they 
have  received  have  been  cleared  in  the 
ordinary  way. 

I  think  that  this  appeal  must  be  dis- 
missed, with  costs. 

Appeal  dismissed  ;  and  if  the  com- 
pany agreed  to  treat  this  m  the 
hearing  of  tlie  action^  dedaration 
made  that  the  oRotment  was 
voidahh  and  had  been  duby 
voided,  and  order  for  reetifica- 
tion  of  the  register  and  repay- 
ment  of  the  moneys  paid. 

Soliciton — Blnndell,  Gk>rdon  k  Co.,  for  plaintiff ; 
Christopher  &  Boney,  for  company. 

[Reported  hy  W.  Ivimey  Cook  and 
A.  J,  Hall,  Etqt.f  Barristers' 
at'Zatv, 
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Contract — Restraint  of  Trade — Breach 
— Solicitor — Covenant  not  to  Practise — 
Prohibited  Area — Acts  Done  WWiin  hy 
Letters  from  Without. 

A  covenant  hy  a  solicitor  that  he  will 
not  do  any  professional  work  within  a 
raditu  of  so  many  miles  from  a  place  is 
broken  if  he  writes  as  a  solicitor  and 
sends  to  addresses  vnthin  the  raditis,  letters, 
for  example,  demanding  payment  from 
the  addressee  or  giving  advice  to  the  ad- 
dressee, for  in  such  case  the  demand  is 
made  or  the  advice  given  at  the  place  at 
which  the  letter  is  received. 

Trial  of  action  to  restrain  breach  of  a 
covenant  not  to  practise  as  a  solicitor 
within  a  certain  area. 

The  plaintiff  was  a  solicitor  practising 
in  Yorkshire,  and  having  his  principal 
office  at  Masham,  in  that  county,  with 
offices  at  other  places,  all  within  the  radius 
hereinafter  mentioned. 

The  defendant  had  for  ten  years  prior 
to  1893  been  employed  as  a  clerk  by  the 
plaintiff,  to  whom  he  became  articled  in 
that  year.  His  articles,  by  special  indul- 
gence, were  for  three  years  only ;  but  he 
entered  into  a  contemporaneous  agreement 
to  serve  the  plaintiff  or  his  firm  as  a  clerk 
for  two  years  more  in  consideration  of  not 
being  required  to  pay  any  premium. 

His  articles  contained  a  covenant  that 
he  would  not  '*at  any  time  hereafter 
either  on  his  own  behalf  or  as  a  clerk  or 
partner  or  otherwise  on  behalf  of  any 
other  person  or  persons  who  practise  or 
who  may  practise  or  carry  on  the  business 
or  profession  of  a  solicitor,  do  any  work 
or  act  for  or  on  behalf  of  any  x>erson  or 
persons  usually  done  by  solicitors  within 
a  radius  of  fifteen  miles  from  Masham 
Market  Cross,  without  the  written  per- 
mission of  the  plaintiff  or  his  firm,  or 
their  successor  or  successors. 

In  1899  the  defendant  left  the  plain- 
tiff's service,  and  in  1901  was  admitted 
a  solicitor,  whereupon  he  opened  an  office 
at  Harrogate,  just  outside  the  prohibited 
area.    He   continued,  however,  to    Ih^ 
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within  a  mile  and  a-quarter  of  Masham 
Market  Cross. 

Amoug  the  acts  complained  of  as 
breaches  of  the  covenant  were  the  fol- 
lowing : 

Negotiating  a  purchase  of  land  for  the 
site  of  a  chapel  at  Masham  on  behalf  of 
the  Primitive  Methodist  Connexion  by 
means  of  letters  written  to  and  received 
from  the  purchasers,  the  vendors,  and  the 
latteis'  solicitors,  the  letters  so  written  by 
the  defendant  being  sent  by  him  to  the 
parties  at  their  addresses  within  the 
radius.  Also  causing  the  conveyance  to 
be  registered  at  the  Registry  at  North- 
allerton, within  the  radius. 

Writing  and  sending  letters  to  R.  King 
and  other  persons,  either  asking  payment 
of  money  due,  or  demanding  apologies 
for  alleged  slander,  such  letters  being 
sent  to  addresses  within  the  radius. 

Writing  a  letter  to  a  person  within  the 
radius,  to  obtain  evidence  as  to  the  estate 
of  a  deceased  person. 

These  acts  were  admitted  by  the  defen- 
dant ;  but  he  denied  that  they  constituted 
breaches  of  the  covenant,  seeing  that  the 
letters  were  written  and  posted  outside 
the  radius.  As  to  the  work  done  for  the 
Primitive  Methodist  Connexion,  he  fur- 
ther alleged  that  he  had  acted  as  a  friend, 
and  had  received  no  payment  for  it. 

The  plaintiff  had  already  obtained 
nominal  damages  against  the  defendant 
in  the  action  of  JSdmundsan  v.  Render 
[1904]  ^  in  respect  of  acts  of  a  character 
somewhat  similar  to  those  now  complained 
of. 

BuckmasteTj  K.C.,  and  Maugham^  for 
the  plaintiff. — The  essence  of  the  covenant 
is  that  while  the  defendant  is  at  liberty 
to  receive  instructions  from  persons  living 
within  the  radius,  provided  they  come  to 
him  outside,  he  is  not  free  to  perform 
work  within.  Here  his  instructions  were 
received  outside,  but  they  were  carried  out 
by  letters  which  he  wrote  collecting  debts, 
demanding  apologies,  and  doing  other  pro- 
fessional work,  and  which  were  sent  to 
persons  inside  the  radius.  He  has  in  fact 
been  doing  acts  of  the  same  class  as  those 
in  respect  of  which  judgment  was  given 
against  him  in  the  former  action,  and 
(1)  90  L.  T.  814. 


which  he  undertook  not  to  repeat,  though 
his  undertaking  seems  to  have  been  over- 
looked when  the  judgment  was  drawn  up. 

Astbury^  K,G,^  and  Owen  Thompson, 
for  the  defendant. — The  defendant  is 
within  his  right  if  he  gives  advice  to,  or 
does  work  for,  clients  within  the  radius, 
provided  he  does  it  by  letters  from  outside 
on  instructions  received  outside.  The 
work  is  done  where  the  letter  is  posted-— 
Taylor  v.  Jones  [i875].'  The  purchase  of 
the  chapel  site  was  an  isolated  act  of 
charity.  We  do  not  say  the  defendant 
has  the  right  to  act  habitually  as  a  solici- 
tor for  nothing. 

[BucKLET,  J. — The  fact  that  no  charge 
was  made  makes  no  difference.] 

What  he  did  as  to  the  registration 
would  have  to  be  done  by  the  purchaser's 
solicitor  wherever  he  practised,  for  the 
Registry  at  Northallerton  is  the  only  one 
for  the  whole  of  the  North  Riding.  Bat 
registration  is  really  the  act  of  the 
officials,  and  not  of  the  solicitor,  who  only 
writes  a  letter  and  incloees  a  stamp.  The 
covenant  on  its  true  construction  has  not 
been  broken. 

Buckley,  J. — The  defendant  has  only 
himself  to  blame  for  the  result  that  I 
am  now  bound  to  grant  an  injunction  and 
order  him  to  pay  the  costs  of  this  action. 

The  action  is  brought  upon  a  covenant, 
the  relevant  part  of  which  is  that  the 
defendant  will  not  do  any  work  or  act  for 
or  on  behalf  of  any  person  or  persons 
usually  done  by  solicitors  within  a  radius 
of  fifteen  miles  from  Masham  Market 
Cross.  I  hold — in  fact,  it  is  not  disputed 
— that  this  language  means  that  he  will 
not,  within  the  radius  of  fifteen  miles,  do 
any  work  or  act,  for  or  on  behalf  of  any 
clients,  usually  done  by  solicitors ;  in  other 
words,  that  the  words  "  within  a  radius  of 
fifteen  miles  "  are  not  words  of  qualifica- 
tion of  the  words  *' person  or  persons," 
but  words  of  qualification  of  the  words 
**  do  any  work  or  act."  I  have  to  look 
to  see  whether  he  has  within  the  pro- 
hibited district  done  any  work  usually 
done  by  solicitors. 

The  defendant  has  an  ofiice  at  Harro- 
gate, which  is  outside  the  radius,  but  he 
lives  at  Nutwith  Cote  Farm,  within  a 
(2)  45  L.  J.  O.P.  110;  1  C.P.D.  87. 
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mile  and  a-quarter  of  Masbam  Market 
€ro68,  and  therefore  close  to  the  centre  of 
the  prohibited  district.  I  only  mention 
that  for  the  purpose  of  saying  that,  living 
thoa  within  the  prohibited  area,  and  so 
being  necessarily  brought  into  contact 
with  persons  there,  he  ought  to  have 
been  additionally  careful  to  avoid  any 
breach  of  his  covenant. 

There  are  certain  matters  alleged  in 
the  statement  of  claim  and  admitted, 
upon  which  I  adjudicate,  but  I  will,  for 
the  purpose  of  assisting  the  defendant, 
go  a  little  further,  and  point  oat  what, 
as  regards  other  matters,  it  seems  to  me 
that  he  may  and  may  not  do. 

The  particular  matters  stated  and  ad- 
mitted on  which  I  proceed  are  these : 
that  he  has,  on  behalf  of  clients,  written 
and  posted  to  persons  at  addresses  within 
the  prohibited  district,  letters  demanding 
an  apology  for  an  alleged  slander  with 
costs  and  expenses,  or  demanding  pay- 
ment of  a  debt.  Was  that  an  act  done 
as  solicitor  within  the  district!  In  my 
opinion  it  was.  The  man  who  writes  a 
letter  and  posts  it  to  another  necessarily 
addresses  that  other  at  the  place  of  re- 
ceipt. This  defendant's  letter  of  demand 
addressed  to,  let  us  say,  R.  King,  within 
the  radius,  was  an  act  6f  demand  made 
by  him  as  a  solicitor  within  the  district. 
For  the  purpose  of  making  a  demand  you 
may  either  go  in  person,  in  which  case 
there  is  no  room  for  argument ;  or  you 
may  go  by  your  agent,  as  by  sending  a 
clerk,  which  is  just  the  same  thing ;  or 
you  may  go  by  a  communication  handed 
to  the  post-office,  and  carried  by  the  post- 
office  as  the  agent  of  the  sender  to  the 
person  to  whom  it  is  addressed,  and 
reaching  him  as  a  demand  within  the  radius 
at  his  address.  A  demand  thus  made  for 
a  debt  within  the  radius  is  an  act  done 
within  the  radius,  such  as  is  usually  done 
by  a  solicitor.  The  place  of  residence  of 
the  client  is  irrelevant.  Suppose  that  the 
client  had  an  estate  lying  within  the  pro- 
hibited area.  The  solicitor  could  not  go 
and  collect  or  distrain  for  the  rents  within 
the  area.  It  does  not  matter  whether  be 
goes  himself.  If  he  sends  his  clerk  to  do 
it,  he  is  equally  doing  the  act  within  the 
area.  Does  it  make  any  difference  that, 
instead  of  going  in  person  or  by  a  clerk 


to  collect  a  rent  or  execute  a  distress  or 
demand  possession,  say,  from  a  tenant. 


I  think  not. 
person  within 


he  writes  to  the  tenant  ? 

He  has  addressed  to  the 

the  area    a  demand    on    behalf  of  his 

client.    He  has  acted  as  a  solicitor  within 

the  district. 

Let  me  add  a  little  more  for  the 
assistance  of  the  defendant.  It  is  said 
there  are  two  classes  of  cases  which  may 
arise.  One  is  that  which  I  have  dealt 
with,  the  case  of  acts  done  for  a  client  by 
way  of  demand  made  upon  a  person  within 
the  area.  The  other,  which  would  I 
think  be  equally  a  breach,  is  as  follows : 
Suppofie  a  client  residing  within  the  pro^ 
hibited  area  comes  to  Harrogate  to  con- 
sult the  solicitor,  and  the  solicitor,  after 
taking  time  to  consider  the  matter,  ad- 
vises him  by  letter  sent  to  him  at  his 
address  within  the  prohibited  area,  is  he 
acting  as  solicitor  within  the  area?  In 
my  opinion  he  is.  It  does  not  matter 
whether  he  goes  in  person  to  the  man's 
house  and  says  "  I  advise  you  "  so  and  so, 
or  whether  he  writes  him  a  letter  and 
says  '*  I  advise  you ''  so  and  so.  A  client 
residing  within  the  area  may  come  to 
Harrogate  and  consult  the  solicitor,  and 
there  and  then  receive  advice.  This  is 
no  breach  if  the  solicitor  does  nothing 
within  the  area.  The  test  is  whether 
there  is  an  act  done  by  the  solicitor  within 
the  area,  such  as  is  usually  done  by  soli- 
citors. I  hold  that  an  act  is  done  within 
the  area  if  it  is  done  by  a  letter  posted 
at  Harrogate  to  an  addressee  within  the 
area,  for  in  such  case  the  communication 
is  made  by  the  solicitor  to  the  client  at 
the  place  to  which  the  poet-office  as  agent 
of  the  sender  carries  the  letter. 

I  must  grant  an  injunction  in  the 
terms  of  the  covenant,  and  I  must  order 
the  defendant  to  pay  the  costs. 


Solicitors— Arthur  Toovey,  for  plaintiff ;  Edgar 
Robins  &  Clark,  for  defendant. 


[Beported  by  B.  3iU,  S$q., 
Barriiter-at'Zaw. 
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«  -n        -r  C  Mabshall's  Settle- 

SWINFBN  EaDT,  J.  I         "  ^»   /"    J!. 

1906.  \        vxsT,inre, 

Settled  Land  «—  Tenant  /or  Zt/e  — 
''SettUmmV  —  TWwte  /or  Settlor  for 
Life — Remainder  to  Settlor  euhjeet  to 
Eentcharge  to  Wife  and  Term  for  Securing 
Portions  to  Children — Settled  Land  Aet^ 
1882  (45  dc  46  Vict.  c.  38),  a.  2,  evh-sa.  (1) 
and  (5). 

By  a  settlement  dated  in  1862,  and 
made  upon  the  marriage  of  the  plaintiffs 
certain  lands  and  hereditaments  were 
limited  by  the  plaintiff  to  the  use  of  him- 
self for  lifSf  foUh  remainder  to  the  use  that 
if  his  wife  should  survive  him  she  might 
receive  a  jointure  during  her  life^  and  to 
further  ttses  limiting  powers  of  distress 
ami  entry  for  the  purpose  of  enforcing 
payment  of  such  jointure^  and  subject 
and  charged  as  aforesaid  to  the  use  of 
trustees  for  the  term  of  ons  hundred 
years,  to  commence  from  the  decease  of 
the  plaintiff,  upon  trusts  for  raising 
portions  for  the  children  of  the  marriage, 
and  subject  thereto  and  to  the  trusts  of  the 
term  to  the-  use  of  the  plaintiff,  his  heirs 
and  assigns  for  ever : — Held,  that  under 
or  by  virtue  of  the  settlement  the  lands  in 
question,  or  some  estate  or  interest  in  them, 
stood  "  limited  to  or  in  trust  for  persons 
by  way  of  succession**  so  as  to  create  a 
'*  settleifnent "  within  the  meaning  of  sec- 
tion 2,  subjection  {I)  of  the  Settled  Land 
Act,  1882,  and  that  under  suh- section  (5) 
the  plaintiff  was  the  tenant  for  life  of  those 
lands  for  the  purposes  of  that  Act, 

Mundy  and  Eoper's  Contract,  In  re 
(68  L.  J.  Ch.  135,  141;  [1899]  1  Ch. 
275,  290),  applied. 

OriginatiDg  summons. 

By  a  settlement  dated  November  29, 
1862,  and  made  upon  the  marriage  of  the 
plaintiff  Thomas  Horatio  Marshall  with 
Lucy  Martina  Bree,  certain  lands  and 
hereditaments  were  limited  by  the  plain- 
tiff to  the  use  of  himself  for  life,  with 
remainder  to  the  use  that  if  his  wife 
should  survive  him  she  might  receive  a 
jointure  of  400L  a  year  during  her  life, 
reducible  to  200/.  a  year  in  the  event  of 
her  second  marriage,  and  to  further  uses 


limiting  powers  of  distress  and  entry  for 
the  purpose  of  enforcing  payment  of  such 
jointure,  and  subject  and  charged  as  afore- 
said to  the  use  of  the  trustees  for  the 
term  of  one  hundred  years,  to  commence 
from  the  decease  of  the  plaintiff,  upon  the 
trusts  thereby  dedai-ed  to  raise  5,000/.  for 
portions  for  th^  children  of  the  marriage, 
and  subject  thereto  and  to  the  trusts  of 
the  term  Xo  the  use  of  the  plaintiflf,  his 
heirs  and  assigns  for  ever. 

This  was  an  originating  summons  taken 
out  by  the  plaintiff  for  the  determina- 
tion of  the  question  whether  under  the 
marriage  settlement  he  was  a  tenant  for 
life,  or  had  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Act. 

H,  Johnston,  for  the  plaintiff. — The  deed 
of  November  29,  1862,  is  a  ''settlement" 
within  the  meaning  of  section  2,  sub- 
section (1)  of  the  Settled  Land  Act,  1882.^ 
The  words  ''stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by 
way  of  succession"  in  that  sub-section 
indude  the  case  of  a  jointure  and  portions 
limited  to  arise  on  or  after  the  death  of 
the  tenant  for  life  and  the  terms  of  years 
limited  to  secure  them — Mundy  and 
Roper* s  Contract,  In  re  [l898],*  and  Wim- 
borne  {Lord)  and  Browne* s  Contract^  In 
re  [1904].' 

The  query  raised  in  Wolste9zholme*s  Con- 
veyancing and  Settled  Land  Acts  (8th  ed.), 

(1)  Settled  Land  Act,  1882,  s.  2,  sub-s.  1 : 
"  Any  deed,  will,  agreement  for  a  settlement, 
or  otber  agreement,  covenant  to  surrender, 
copy  of  court  roll.  Act  of  Parliament,  or 
otber  instrament,  or  any  number  of  instru- 
ments, whether  made  or  passed  before  or 
after,  or  partly  before  and  partly  after,  the  com- 
mencement of  this  Act,  under  or  by  virtue  o£ 
which  instrament  or  insttuments  any  land,  or 
any  estate  or  interest  in  land,  stands  for  the 
time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in 
this  Act  referred  to  as  a  settlement,  or  as  the 
settlement,  as  the  case  requires." 

Sub-section  5 :  "  The  person  who  is  for  the  time 
being,  under  a  settlement,  beneficially  entitled 
to  possession  of  settled  land,  for  his  life,  is> 
for  purposes  of  this  Act  the  tenant  for  life  of 
that  land,  and  the  tenant  for  life  under  that 
settlement." 

(2)  68  L.  J.  Ch.  186,  141 ;  [1899]  1  Ch.  275, 
28S,  290. 

(S;  73  L.  J.  Ch.  270 ;  [1904]  1  Ch.  637, 
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at  p.  307,  in  the  note  to  section  2,  sub- 
section (I)  of  the  Act  of  1882,  that  this 
might  not  be  the  case  if  the  husband 
were  the  settlor  and  the  ultimate  limita- 
tion were  to  the  settlor  in  fee,  is  un- 
founded. In  the  cases  there  cited  there 
was  only  one  person  interested  in  the 
settled  land.  It  was  not  limited  to 
*'  persons  **  in  succession. 

If  this  is  a  *' settlement "  within  the 
meaning  of  the  Act,  it  follows  that  the 
plaintiff  is  the  tenant  for  life  under  i6. 
Although  in  law  his  life  estate  and  the 
ultimate  remainder  in  fee  may  merge 
subject  to  the  intervening  charge  and 
term,  yet  in  fact  he  is  for  the  time  being 
under  the  settlement  beneficially  entitled 
to  possession  of  the  settled  land  for  his 
life.  He  is  therefore  under  section  2, 
sub-section  (5)  of  the  Settled  Land  Act, 
1882,>  the  tenant  for  life. 

[He  also  referred  to  Focock  and  Pran- 
k&rd^a  CarUraety  In  re  [l895],^  and  Ccutie 
Btftham  {Vicar)^  Ex  parte  [l894].*] 

F»  G.  Champemowne,  for  the  trustees  of 
the  deed  of  November  29,  1862.— There  is 
a  distinction  to  be  drawn  between  Mwndy 
and  Roper^B  Contract,  In  r^,'  and  Wim- 
borne  (Lord)  a/fid  Brovmea  Contract,  In  r«,' 
on  the  one  hand,  and  the  present  case  on 
the  other.  Although  the  existence  of 
jointures  may  be  sufficient  to  keep  a 
settlement  alive  which  has  once  existed, 
their  existence  is  not  sufficient  to  create 
one.  The  language  of  Chitty,  L.J.,  in 
Mundy  and  Roper^a  Contract,  In  re,^  is 
inapplicable  to  the  present  case,  for  the 
plaintiff  has  never  been  a  tenant  for  life, 
but  has  from  the  commencement  been  a 
tenant  in  fee-simple  who  has  created 
incumbrances. 

The  determination  of  the  question 
whether  land  is  settled  land  for  the  pur- 
poses of  the  Act,  or  not,  is  governed  by 
the  state  of  the  &cts  and  the  limitations 
at  the  time  of  the  settlement  taking 
effect — section  2,  sub-section  (4)  of  the 
Act. 

H.  Johnston,  in  reply. — The  plaintiff 
has  shewn  not  only  that  there  is  a  settle- 
ment, but  also  that  he  is  a  pei'son  bene- 
ficially entitled  for  life  to  possession.     He 

(4)  65  L.  J.  Ch.  211 ;  [1896]  1  Oh.  302. 
(6)  64  L.  J.  Oh.  116;  [1896]  1  Oh.  348. 
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therefore  comes  within  section  2,  sub- 
section (5)  of  the  AotJ 

Cur.  adv,  tmtt. 

July  15. — Swinfen  Eadt,  J.,  delivered 
a  written  judgment. — The  question  raised 
by  this  summons  is  whether  the  plaintiff 
is  a  tenant  for  life,  or  has  the  powers  of  a 
tenant  for  life  under  the  Settled  Land 
Act.  [His  Lordship  referred  to  the  pro- 
visions of  the  settlement,  and  continued :] 
It  will  be  observed  that  the  husband, 
who  is  the  settlor,  takes  an  estate  for  life, 
and  also  the  remainder  in  fee,  subject  to 
the  jointure  and  portions ;  and  the  ques- 
tion is  whether  there  is.  a  settlement 
within  the  meaning  of  the  Act,  or  whether 
there  is  an  estate  in  fee-simple  in  posses- 
sion in  the  plaintiff,  subject  to  the  charge 
of  jointure  and  portions. 

In  considering  this  question  I  bear  in 
mind  what  was  said  by  Lord  Justice 
Chitty  in  delivering  the  judgment  of  Sir 
N.  Lindley,  M.R.,  and  himself  in  Mundy 
and  Ropers  Contract,  Inre^:  "  The  broad 
policy  on  which  the  Act  is  founded  is  laid 
down  by  the  House  of  Lords :  Bruee  {Lord 
Henry)  v.  Aileabury  {Marquie)  [l892].* 
The  object  is  to  render  land  a  marketable 
article,  notwithstanding  the  settlement. 
Its  main  purpose  is  the  welfare  of  the 
land  itself,  and  of  all  interested  therein, 
including  the  tenants,  and  not  merely  of 
the  persons  taking  under  the  settlement. 
The  Act  of  1882  had  a  much  wider  scope 
than  the  Settled  Estates  Acts.  The 
scheme  adopted  is  to  fiusilitate  the  strik- 
ing off  from  the  land  of  the  fetters  im- 
posed by  settlement ;  and  this  is  aocom- 
plidhed  by  conferring  on  tenants  for  life 
in  possession,  and  others  considered  to 
stand  in  a  like  relation  to  the  land,  large 
powers  of  dealing  with  the  land  by  way 
of  sale,  exchange,  lease,  and  otherwise, 
and  by  jealously  guarding  those  powers 
from  attempts  to  defeat  them  or  to  hamper 
their  exercise.  At  the  same  time  the 
rights  of  persons  claiming  under  the 
settlement  are  carefully  preserved  in  the 
case  of  a  sale  by  shifting  the  settlement 
from  the  land  to  the  purchase-money 
which  has  to  be  paid  into  Court  or  into 
the  hands  of  trustees.  The  Act  of  1882 
and  the  subsequent  Acts  ought,  then,  to 

(6)  62  L.  J.  Oa.  05  ;  [1892]  A.C.  356. 
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be  construed  by  the  Court  with  regard  to 
these  broad  principles  and  in  a  fipirit  of 
wise  and  reasonable  liberality."  Tho 
question  in  that  case  was  whether  it  was 
necessary  for  the  jointress  and  younger 
children  to  join  in  the  conveyance  for  the 
purpose  of  releasing  their  rights.  The 
learned  Judge  then  proceeded  to  consider 
the  provisions  of  sub-section  1  of  section  2 
of  the  Settled  Land  Act,  1882.  and 
said:  ^' The  right  interpretation  of  the 
words  '  stands  for  the  time  being  limited 
to  or  in  trust  for  any  persons  by 
way  of  succession'  is  a  critical  point 
in  this  case.  The  words  have  no  techni- 
cal force.  I  see  no  sufficient  reason  for 
restricting  their  meaning.  I  think  that, 
according  to  the  natural  and  ordinary 
meaning  of  the  words,  they  include  the 
case  of  a  jointure  and  portions  for 
younger  children  limited  to  arise  on  or 
after  the  death  of  a  tenant  for  life,  and 
the  terms  of  years  limited  to  trustees  to 
secure  them.  The  jointress  and  the  por- 
tioners  take  an  interest  in  the  land,  and 
they  succeed  to  their  interests  in  the  land 
on  or  after  the  death  of  the  tenant  for  life. 
Istate  this  proposition  generally,  and  with- 
out reference  to  the  Acts  imposing  a  duty 
on  successions ;  but  such  Acts  if  referred 
to  would  support  this  proposition.  It 
may  be  that  conveyancers,  when  they 
employ  the  phrase  that  the  lands  stand 
limited  to  uses,  often  mention  only  the 
leading  estates  in  the  land,  namely, 
the  estates  of  freehold,  and  refer  to 
jointures  and  portions  as  charges  or  en- 
cumbrances to  which  the  freehold  estates 
or  some  of  them  are  subject.  Such  a 
mode  of  reciting  title  is  often  sufficient 
for  the  purpose  which  it  is  intended  to 
serve.  But  it  is  quite  correct  in  point  of 
law  to  set  out  among  the  limitations  to 
which  the  land  stands  limited  the  limita- 
tions in  favour  of  the  jointress  and  the 
portioners  and  the  terms  for  securing 
them,  and  this  is  often  done  by  con- 
veyancers." That  reasoning  is  directly 
applicable  in  the  present  case  The 
jointress  and  porbioners  will  succeed  to 
their  interests  upon  the  death  of  the 
tenant  for  life,  and  the  trustees  of  the 
term  to  secure  the  portions  will  then 
become  entitled  in  possession  to  the  term 
of   years    thereby  limited  to  them    to 


[1906 


from     the    decease    of  the 


commence 
plaintiff. 

Under  these  circumstances,  I  am  of 
opinion  that  under  or  by  virtue  of  the 
settlement  of  November  29,  1862,  the 
lands  in  question,  or  some  estate  or 
interest  in  them,  stand  limited  to  or  in 
trust  for  persons,  by  way  of  succession, 
within  the  meaning  of  section  2,  sob- 
section  (1)  of  the  Settled  Land  Act,  1882, 
and  that  under  sub-section  (5)  the  plaintiff 
is  the  tenant  for  life  of  those  lands  for  the 
purposes  of  the  Act. 

In  my  judgment,  the  doubt  expressed 
in  the  last  edition  of  WdUtenhohne'a  Con- 
veyancing and  Settled  Land  Acts  (8th  ed.), 
at  p.  307,  as  to  whether  there  is  a  '^  settle- 
ment" in  such  a  case  as  the  present, 
where  the  husband  is  the  settlor,  is  not 
well  founded. 

My  decision  leaves  open  the  question, 
upon .  which  Lord  Justice  Yaughan 
Williams  ezprttsed  a  doubt  in  Muniy 
and  Roper*s  Contraot,  In  re,''  whether  the 
land  will  continue  to  stand  limited  by 
way  of  succession  after  the  death  of  the 
tenant  for  life,  and  when  the  remainder 
shall  have  fallen  into  possession,  subject 
to  any  terms  previously  created. 

"My  decision  in  the  present  case  is  in 
entire  conformity  with  what  was  said  by 
Mr.  Justice  Farwell  in  Phillimorej  Inrt; 
PhUlimore  v.  Milnea  [l904].*  There  Cap- 
tain Phillimore,  being  the  owner  in  fee 
of  certain  freeholds  and  absolutely  en-. 
titled  to  certain  leaseholds,  declared  trusts 
under  which  he  made  himself  tenant  for 
life,  with  trusts  in  remainder  to  pay 
certain  annuities  and  subject  thereto  for 
himself  absolutely.  That,  said  the  learned 
Judge,  is  obviously  a  settlement  within 
the  meaning  of  the  Act. 

Williamson,  Hill  k  Co.,  agentH  for  Trafford  & 
Cook,  North wich,  for  all  parties. 

[Reported  hy  W,  Ivimey  Cook,  Etq., 
BarrUter-at'  Law. 


(7)  6S  L.  J.  Ch.,  at  p.  144 ;  [18l>9]  1  Ch.,  »t 
p.  298. 

(8)  78  L.  J.  Ch.  671 ;  [1904]  2  Ch.  460. 
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1905.         >        Beown  v.  Haig. 
July  8.       J 

Pradiee  —  Summons  far  Directions  — 
NoUce  of  Application — Security  for  Coats 
after  Judgment — Proceedings  befo^'eOfidal 
Referee — Jvrisdiction — Rules  of  the  Su- 
preme Courts  Order XXX*  rules  \^%and  5 
"-Order  LXV.  rule  6. 

A  summonsfor  directions  taken  out  under 
Order  XXX.  of  the  Rules  of  the  Supreme 
Court  ceases  to  operate  toith  the  tibial  of  the 
action^  so  that  an  application  for  security 
for  costs  for  subsequ.ent  proceedings — for 
example,  the  taking  of  an  account  before 
an  official  referee  ordered  at  such  trial — 
must  be  made  by  separate  summons,  and 
cannot  be  made  on  notice  under  rule  5  of 
Order  XXX. 

But  the  Court  has  jurisdiction  under 
Order  LXV.  rule  6  to  order  security  for 
such  costs  in  a  proper  case  on  a  proper 
application. 

Application  by  each  of  two  defendants, 
Haig  and  Oxley,  in  an  action  brought 
against  them  by  the  plaintiff  Brown  that 
Brown  might  be  ordered  to  give  further  secu- 
rity for  their  respective  costs ;  and  the  first 
question  was  whether  such  an  application 
could  properly  be  made  on  notice  under  a 
summons  for  directions  under  Order  XXX. 
of  the  Kules  of   the   Supreme   Court, ^ 

(1)  Bules  of  the  Supreme  Court,  Order  XXX. 
rule  1  (a) :  "  Except  in  the  cases  mentioned 
in  paragraph  {d)  the  plaintiff  in  every  action 
BhsU  take  oat  a  summons  for  directions  return- 
able in  not  less  than  four  dajs. 

{h)  "  Such  summons  shall  be  taken  out  after 
appearance  and  before  the  plaintiff  takes  any 
fresh  step  in  the  action  other  than  application 
for  an  injunction,  or  for  a  receiver,  or  the  enter- 
ing of  judgment  in  default  of  defence  under 
Order  XXVII." 

Bule  2 :  **  Upon  the  hearing  of  the  summons 
the  Court  or  a  Judge  shall,  so  far  as  practicable, 
make  such  order  as  may  be  just  with  respect  to 
all  the  proceedings  to  be  taken  in  the  action, 
and  as  to  the  costs  thereof,  and  more  particu- 
larly with  respect  to  the  following  matters : — 
Pleadings,  particulars,  admissionp,  discovery, 
interrogatories,  inspection  of  documents,  in- 
spection of  real  or  personal  property,  commis- 
sions, examination  of  witnesses,  place  and  mode 
of  trial  .  .  ." 

Rule  5:  "iny  application  subsequently  to  the 
original  summons  and  before  judgment  for  any 
diiectlons  as  to  any  interlocutory  matter  or 


where  an  order  had  been  made  at  the  trial 
of  the  action  for  an  account  to  be  taken 
before  one  of  the  official  referees. 

The  plaintiff  claimed  a  declaration  that 
the  defendant  Haig  held  a  certain  con- 
cession and  licence  from  the  Egyptian 
and  Sudan  Government  for  prospecting 
for  minerals  and  precious  stones  referred 
to  in  a  letter  dated  September  13,  1901, 
for  the  joint  benefit  of  himself  and  both 
the  defendants  as  partners,  and  asked  for 
dissolution  of  the  partnership. 

The  plaintiff  was  resident  out  of  the 
jurisdiction,  and  on  April  11,  1905,  was 
ordered  to  pay  in  a  certain  sum  for  secu- 
rity for  costs  upon  an  application  by  the 
defendants. 

On  June  8,  1905,  at  the  trial  of  the 
action,  no  witnesses  were  heard,  but  it 
was  ordered  that  ^'  it  be  referred  to  one  of 
the  Official  Referees  to  take  an  account  of 
all  dealings  and  transactions  in  connexion 
with  the  concessions  mentioned  in  the 
letter  of  the  13th  September,  1901,  and 
the  Official  Referee  is  to  be  at  liberty  to 
report  to  the  Court  specially  upon  any 
point  arising  on  the  account  and  it  is 
ordered  that  the  further  consideration  of 
this  action  be  adjourned  and  any  question 
as  to  costs  be  reserved  with  liberty  to  the 
parties  to  apply  as  they  may  be  advised, 
but  this  order  is  to  t)e  without  prejudice 
to  any  question  arising  on  the  pleadings 
which  each  party  (without  affecting  the 
power  of  the  Official  Referee  to  take  the 
full  account  directed)  is  to  be  at  liberty  to 
raise  on  farther  consideration." 

By  a  ''notice  of  application''  dated 
June  15,  1905,  each  of  the  defendants 
stated  to  the  plaintiff  that  he  intended  to 
apply  in  chambers  **  for  further  directions 
in  this  action"  for  further  security  for 
costs  in  respect  of  the  impending  pro- 
ceedings before  the  official  referee. 

The  printed  form  of  a  summons  for 
directions  in  universal  use  among  solicitors 
enumerated  all  the  matters  specified  in 
rule  2,  and  then  added  the  following 
words:  "any  other  interlocutory  matter 
or  thing." 

The  plaintiff  objected  that  the  relief 
could  not  be  sought  on  such  a  notice,  as 

thing  by  any  party  shall  be  made  under  the 
summons  by  two  clear  days*  notice  to  the  other 
party  stating  the  grounds  of  the  application.*' 
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the  sammons  for  directions  ended  with 
the  trial  of  the  action ;  and  also  raised  the 
question  whether  it  was  competent  for 
the  Court  to  order  security  at  all. 

P.  0.  Lawrence,  E.G.  {Ashtan  Cross 
with  him),  for  the  defendant  Haig. — The 
Court  has  only  directed  an  account  to  be 
taken,  and  not  given  a  final  judgment. 
The  defendants  now  ask  for  further  secu- 
rity. On  such  a  mere  question  of  pro- 
cedure, when  the  action  is  still  going  on, 
why  should  the  utility  of  the  summons 
for  directions  be  curtailed  ?  The  rules  of 
practice  do  not  require  a  separate  sum- 
mons to  be  issued. 

G,  C,  Bankin,  for  the  defendant  Oxley. 
— The  wide  language  of  Order  XXX. 
covers  an  application  under  the  present 
circumstances — see  also  the  decision  in 
TanUineon  v.  Land  and  Finance  Corpora- 
tion [1884].^ 

A.  h'B.  Terrell,  for  the  plaintiff.— A. 
separate  summons  is  necessary,  as  the 
language  of  Order  XXX.  does  not  permit 
the  form  of  application  here  used. 

KsKSWicH,  J. — These  are  two  applica- 
tions, one  by  each  defendant,  for  further 
security  for  costs,  and  the  costs  for  which 
the  security  is  wanted  are  for  proceedings 
before  the  official  referee.  The  caf>e  came 
on  for  trial  on  June  8,  1905,  but  no 
witnesses  were  heard,  and  by  way  of 
arrangement  an  order  was  made  by  which 
it  was  referred  to  one  of  the  official 
referees  to  take  an  account  of  all  dealings 
and  transactions  in  connection  with  the 
concessions  mentioned  in  the  letter  of 
September  13,  1901,  and  the  official 
referee  was  to  be  at  liberty  to  report  to 
the  Court  specially  upon  any  point  arising 
on  the  account,  the  further  consideration 
of  the  action  being  adjourned  and  the 
costs  reserved. 

To  my  mind  that  order  is  technically  a 
judgment,  even  if  it  is  not  a  final  judg- 
ment. At  any  rate,  it  is  very  common 
to  refer  to  chambers  something  which  has 
to  be  gone  into.  In  that  sense  it  is  not  a 
final  judgment,  but  it  is  '*  the  judgment'' 
in  the  sense  that  what  takes  place  after- 
wards in  Court  will  be  on  "  further  con- 
sideration." The  materiality  of  this  is 
that  this  order  has  disposed  of  the  case  so 
fiir  as  the  Court  could  dispose  of  it  at  the 
(2)  58  L.  J.  Q.B.  661 ;  14  Q.B.  D.  539. 


trial,  the  further  consideration  being 
reserved.  Even  if  not  technically  a  judg- 
ment, it  is  the  same  as  the  trial,  and 
would  be  treated  by  the  Court  of  Appeal 
as  the  final  judgment  and  go  into  the 
final  judgment  list  of  appeals. 

Now,  after  the  trial,  an  application  is 
made  for  security  for  costs.  Before  1897 
— ^that  is  to  say,  before  the  summons  for 
directions  came  into  vogue — ^a  litigant 
would  have  to  issue  a  summons  for  this, 
as  for  other  things.  The  question  is,  Do 
the  rules  as  to  the  ''  summons  for  direc- 
tions" alter  the  matter?  There  is 
nothing  much  to  help  in  rule  1  of 
Order  XXX.,  but  rule  2  gives  a  summary 
of  what  has  to  be  done.  *' Proceedings 
....  in  the  action  "  includes  proceedings 
before  the  referee,  and  "  costs  "  have  been 
held  to  include  security  for  costs.  My 
own  opinion  has  been,  and  is,  that  on  that 
rule  the  summons  for  directions  comes  to 
an  end  when  you  come  to  the  trial. 
Rule  5,  as  it  now  stands,  accentuates  this 
view,  that  being  the  rule  under  which  we 
dispose  now  of  scores  of  applications 
weekly;  but  that  provides  that  those 
must  be  applications  ''subsequently  to 
the  original  summons,"  because  obviously 
it  may  be  necessary  to  make  an  applica- 
tion before  the  summons  for  directions 
has  been  issued,  as,  for  example,  for  the 
appointment  of  a  receiver,  and  in  such  a 
case  it  must  be  made  by  summons.  After 
the  summons  for  directions  has  been 
issued,  the  application  must  be  by  notice, 
and  to  issue  a  summons  when  a  notice  is 
sufficient  would  be  to  run  the  risk  of 
being  ordered  to  pay  any  additional  costs 
incurred  thereby.  But  then  the  rule 
says  ''and  before  judgment,"  which  points 
directly  to  the  conclusion  that  after  judg- 
ment nothing  is  to  be  done  under  that 
rule.  The  rule  does  not  expressly  say 
that  notice  must  not  be  given  after  judg- 
ment, but  it  seems  to  me  to  be  implied 
that  notice  is  not  then  to  be  given. 

It  is  argued  that  I  ought  not  to  cat 
down  the  utility  of  this  mode  of  pro- 
cedure by  restricting  it  to  matters  before 
the  trial.  I  do  not  wish  to  cut  down  the 
utility  of  the  summons,  but  I  must  deal 
with  the  practice  under  the  rules  as  they 
stand.  I  have  been  supplied  with  a  copy 
of  the  printed  form  of  summons  for  direc- 
tions which  is  now  in  universal  use.     I 
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observe  that  it  enamerates  all  the  inter- 
locatory  proceedings  specified  in  rale  2, 
and  then  the  words  ^'any  other  inter- 
locutory matter  or  thing"  have  been 
ingeniously  added.  Those  words  would 
no  doubt  include  applications  for  security 
for  costs.  It  seems  to  me  that,  whether 
the  defendants  are  entitled  to  an  order 
for  security  for  costs  or  not,  I  ought  to 
make  no  order  on  these  notices,  except 
that  the  costs  be  costs  in  the  action. 

A.  a*^.  Terrell,  for  the  plaintiff,  then 
asked  for  an  expression  of  opinion  by  the 
Court  whether  the  plaintiff  could  be 
ordered  at  all  to  give  farther  security  for 
costs  in  connection  with  the  taking  of  the 
account  by  the  referee  after  the  judgment 
of  the  Court  in  the  action. 

KsKEWicH,  J. — Upon  this  part  of  the 
case  I  may  accede  to  the  argument  that 
the  Court  ought  not  to  cut  down  the 
utility  of  a  useful  provision.  Rule  6  of 
Order  LXV.,  which  is  the  only  rule  deal- 
ing with  the  security  for  costs,  speaks  of 
'*  any  cause  or  matter."  Why  should  I  say 
''  any  cause  or  matter  "  does  not  mean  any 
proceedings  directed  by  the  judgment  to 
be  taken  before  an  official  referee  or 
before  the  Judge  in  chambers)  In  my 
opinion,  the  words  are  wide  enough  to 
include  that ;  and  one  must  remember  that 
an  application  for  security  for  costs  does 
not  preclude  a  second  application  if  the 
costs  mount  up,  or  if  any  further  proceed- 
ings are  directed.  It  is  for  the  Court  to 
consider  these  matters  from  time  to  time. 
Why,  if  after  judgment  enquiries  are 
directed,  those  proceedings  should  not  be 
covered,  I  cannot  Eee.  It  seems  to  me 
that,  assuming  that  the  plaintiff  is  resident 
out  of  the  jurisdiction,  and  that  the 
security  already  ordered  is  insufficient  to 
meet  the  costs  of  the  proceedings  before 
the  official  referee,  a  good  case  can 
always  be  made  for  an  order  for  security. 
If  these  applications  are  made  by 
summons  they  wiU  be  in  form  and  must 
be  attended  to. 

Solicitors — Hammond  &  BeDingdeld:   Swann, 
Bradley  Sc  Co. ;  W.  H.  Smith  &  Sons. 

{Reported  hy  Warmick  H.  Draper ^  Eiq  , 
Ba/nrieter'at'La/w. 


SwiNFSK  Eadt,  J.  "^      Allen,  In  re ; 
1905.  >     Hargbeaves  v. 

June  6,  9.   July  12.  )  Taylor. 

Charity— Giji  for  *^  charitable,  edtiea- 
tional,  or  other  inati^utioTie  of  the  tovon  of 
K:'— Validity. 

Testator  by  hie  will  bequeathed  a  fund 
'*  upon  trust  for  such  charitable,  educa- 
tional, or  other  institutions  of  the  town  of 
K,,  and  also  for  such  other  general  pur- 
poses for  the  benefit  ofiks  town  of  K,,or  any 
of  the  inhabitants  thereof,  as  my  trustees 
shall  in  their  absolute  uncontrolled  discretion 
think  fit,'*  And  he  desired,  without  in  any 
way  binding  his  trustees  thereto,  that  the 
following  institutions  should  be  carefully 
considered  by  them  in  stAch  distribution — 
namely, first,  the  K,  Memorial  Hospital; 
secondly,  the  K,  Grammar  School;  and 
thirdly,  the  K.  Public  Free  Librofry : — 
Held,  thai  ihe  benefits  conferred  by  the  gift 
were  limited  to  general  cmd  public  purposes 
of  the  town  ofjt,  and  the  persons  dwelling 
in  that  town,  and  that  the  whole  of  the  gift 
was  a  valid  charitable  gift, 

Dolan  V.  Macdermot  (L.  B.  5  Eq.  60 ; 
L.  R.  3  Oh.  676)  followed. 

Originating  summons. 

James  Allen,  by  his  wDl  dated  Janu- 
ary 4,  1896,  after  appointing  executors 
and  trustees  thereof  and  making  various 
specific  and  pecuniary  bequests,  gave  a 
moiety  of  his  residuary  estate  to  his 
trustees  to  hold  upon  trusts  for  the 
benefit  of  his  nephew,  A.  T.  J.  Walker, 
and  his  family,  and  subject  thereto  he 
bequeathed  as  follows :  (Clause  8)  **  Sub- 
ject to  the  trusts  contained  in  the  pre- 
ceding paragraphs  of  my  said  will,  I  direct 
my  trustees  to  stand  possessed  as  well  of 
my  nephew's  settled  trust  fund  as  also  of 
my  niece's  settled  trust  fund,  and  of  the 
two  half  parts  of  the  trust  fund  given 
under  Clause  6  of  this  my  will  upon  trust 
for  such  chai*itable,  educational,  or  other 
institutions  of  the  town  of  Kendal,and  also 
for  such  other  general  purposen  for  the 
benefit  of  the  town  of  Kendal,  or  any  of  the 
inhabitants  thereof,  as  my  trustees  shall 
in  their  absolute  uncontrolled  discretion 
think  fit.  And  I  desire,  without  in  any 
way  binding  my  trustees  thereto,  that  the 
following  institutions  shall  be  carefully 
considered  by  them  in  such  distribution 
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— namely :  (1)  the  Kendal  Memorial 
Hospital,  either  by  way  of  endowment  or 
by  way  of  enlargement,  or  otherwise  as 
to  my  trustees  shall  seem  best ;  (2)  the 
Kendal  Grammar  School,  either  by  way 
of  establishing  one  or  more  exhibition  or 
exhibitions  (to  be  called  the  James  Allen 
Exhibition)  to  the  Universities  of  Oxford 
or  Cambridge,  or  otherwise  for  the  benefit 
of  or  the  general  endowment  of  the  said 
Grammar  School  as  to  my  trustees  shall 
seem  best;  and  (3)  the  Kendal  Public 
Free  Library.  I  declare  that  any  moneys 
dealt  with  under  this  clause  may  be  paid 
over  by  my  trustees  to  the  treasurer, 
committee,  or  governing  body  of  any 
institution  or  body  which  may  be  intended 
to  be  benefited,  and  the  receipt  of  such 
treasurer,  committee,  or  governing  body 
shall  be  a  sufficient  discharge  to  my  trus- 
tees, or  the  moneys  may  be  retained  by 
my  trustees,  and  the  income  applied  by 
them  for  the  purposes  aforesaid,  or  any  of 
them." 

The  testator  died  on  February  28, 1896, 
The  testator's  nephew,  A.  T.  J.  Walker, 
died    on     February    10,    1905,    without 
leaving  a  widow  or  any  issue. 

This  was  an  originating  summons  taken 
out  by  the  surviving  trustees  of  the  will 
for  the  determination  of  the  question 
whether  upon  the  true  construction  of  the 
will,  and  in  the  events  which  had  hap- 
pened, any  and  which  of  the  gifts  under 
clause  8  thereof  were  to  any  and  what 
extent  good  charitable  and  valid  gifts. 

T.  T.  Meihdtd^  for  the  summons. 

Eve,  K,C.,  and  Martf^^  for  the  next-of- 
kin. — The  gift  in  clause  8  of  the  will  is 
bad.  It  is  a  gift  for  certain  purposes, 
some  of  which  are  not  charitable.  Under 
the  gift  the  trustees  have  such  a  wide 
discretion  given  them  that  they  may 
apply  the  whole  of  the  fund  for  the 
benefit  of  institutions  which  are  not 
charitable.  The  testator  has  in  effect 
allowed  his  trustees  to  make  his  will  for 
him  after  his  death,  and  that  the  Court 
will    not    allow — Grimond    v.    Grimond 

[1906].* 

The  following  gifts  have  been  held  void 
for  uncertainty :  a  bequest  to  be  '*  applied 
for  such  charitable  or  public  purposes  as 
(1)  74  L.  J.  RO.  35;  [1906]  A.O.  124. 


my  trustee  thinks  proper" — Slair  v. 
Duncan  [l90l]  ^  ;  a  bequest  to  be  *'  applied 
in  charity  or  works  of  public  utility  " — 
Langham  v.  Peterson  [l903]  '  ;  a  bequest 
for  objects  of  benevolence  and  liberality  as 
the  trustee  in  his  own  discretion  shall 
most  approve  —  Marioe  v.  Durham 
(Bishop)  [1805].*  In  Hunter  v.  AU.-Gen. 
[1899]  *  Lord  Halsbury  said,  '*  It  is  un- 
doubtedly the  law  that,  where  a  bequest 
is  made  for  charitable  purposes  and  also 
for  an  indefinite  purpose  not  charitable 
and  no  apportionment  is  made  by  the 
will,  so  that  the  whole  might  be  applied 
for  either  purpose,  the  whole  bequest  is 
void." 

[They  also  referred  to  Kendall  v. 
Granger  [i842],®  Macduff,  In  re;  Macduff 
V.  Macduff  [l896]J  and  DuUon,  In  re; 
Feakeand  Beech,  ex  parte  [l878].®] 

The  Attorney-General  {Sir  E,  B.  Fiiday, 
K,C.\  and  R.  J.  Parker,  for  the  Crown.— 
The  objects  of  the  gift  are  charitable. 
Clause  8  of  the  will  must  be  read  as  a 
whole.  It  is  beyond  dispute  that  the 
three  objects — namely,  the  hospital,  the 
school,  and  the  free  library — are  all  chari- 
ties. The  words  '*  or  other  institutions," 
following  the  words  "  for  such  charitable, 
educational/'  must  be  taken  to  mean  in- 
stitutions ejuidem  generis  with  those  sub- 
sequently mentioned,  and  they  must  be 
for  the  benefit  of  the  town  of  Kendal.  A 
gift  for  the  public  benefit  of  a  town  is 
charitable.  The  purposes  must  be  general 
purposes  for  the  benefit  of  the  town  of 
Kendal — Macdvff,  In  re;  Macduff  v. 
Macduff?  In  that  case  lindley,  L.J., 
laid  stress  on  the  fact  that  there  were 
there  only  general  words.  Here  the  general 
words  must  be  construed  in  the  light  of 
the  particular  words  which  follow  them. 
There  is  a  difficulty  in  defining  generally 
what  objects  of  public  utility  are  chari- 
table, but  a  different  principle  applies 
where  they  are  confined  to  a  particular 
locality— i/t</brd  v.  Reynolds  [1842].^ 

(2)  71  L.  J.  P.O.  22 ;  [1902.1  AC.  37. 

(3)  87  L.  T.  744. 

(4)  9Ves.  399;  10  Ves.  521. 

(6)  68  L.  J.  Oh.  449,  451 ;  [1899]  AC.  309, 
315. 

(6)  11  L.  J.  Oh.  405 ;  5  Beav.  300. 

(7)  «5  L.  J.  Oh.  700 ;  [1896]  2  Oh.  451. 

(8)  48  L.  J.  Q.B.  350 ;  4  Ex.  D.  64. 

(9)  12L.  J.  Oh.  40;  1  Ph.  185. 
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It  is  admitted  that  where  trustees  have 
power  to  apply  a  gift  for  charitable  or 
other  purposes  the  whole  gift  is  void — 
Mariee  v.  Durham  (Bishop),^  There  is, 
however,  another  series  of  cases  in  which 
it  has  been  held  that  a  gift  for  the  benefit 
of  a  parish  or  town  or  for  the  benefit  of 
a  class  of  the  inhabitants  of  a  parish  or 
town  is  charitable — Goodman  v.  SaUaah 
Corporation  [1882]  ^^  and  St.  Stephen, 
Goletnan  Street,  In  re  [1888],*^  approved 
of  in  Church  Patronage  Trust,  In  re; 
Laurie  v.  Att.-Gen,  [1904].*'^ 

Here  there  is  a  combination  of  the  two 
classes  of  gifts.  Inasmuch  therefore  as  a 
gift  for  the  benefit  of  a  class  of  the  inhabi- 
tants of  a  parish  or  town  is  charitable,  it 
does  not  cease  to  be  so  because  it  is  also 
for  the  general  purposes  of  the  inhabi- 
tants of  such  parish  or  town — Dolan  v. 
Macdermot  [l867,  1868].?' 

The  controlling  intention  of  the  tes- 
tator was  to  benefit  the  town  or  a  class 
of  the  inhabitants  of  the  town  of  Kendal, 
and  it  is  immaterial  that  he  has  mentioned 
in  the  gift  objects  which,  if  taken  alone, 
would  not  be  charitable. 
•  [SwiNPBN  Eady,  J.,  referred  to  Townley 
V.  BedweU  [1801],*^  as  shewing  that  the  re- 
port of  Mitford  v.  Reynolds  ^  was  correct.] 
Cur.  adv.  mUt. 

July  12.— SwiNPEN  Eady,  J.,  delivered 
a  written  judgment. — ^The  testator  James 
Allen  died  on  February  28,  1896.  The 
question  raised  by  this  summons  is  whe- 
ther the  funds  dealt  with  by  clause  8  of 
his  will  were  validly  given  to  charity. 
Clause  8  is  as  follows:  [His  Lordship 
read  the  clause,  and  continued:]  It  is 
first  necessary  to  consider  what  is  the 
true  construction  of  the  will.  The  trust 
for  **  such  charitable,  educational,  or  other 
institutions  for  the  town  of  Kendar'  is 
followed  by  the  words  ^*  such  other  general 
purposes  for  the  benefit  of  the  town  of 
Kendal  or  any  of  the  inhabitants  thereof 
as  my  trustees  shall  think  fit."  The 
context  shews  that    the  testator  when 

(10)  62  L.  J.  Q.B.  193, 196;  7  App.  Caa.  633, 
639. 

(11)  67  L.  J.  Ch.  917  ;  39  Ch.  D.  492. 

(12)  73  L.  J.  Ch.  712 ;  [1904]  2  Ch.  643. 

(13)  L.  R.  6  Eq.  60 ;  L.  R.  3  Ch.  676. 

(14)  6  Ves.  194. 


specifying  "  other  iostitutions  of  the  town 
of  Kendal "  meant  institutions  of  a  public 
character  for  the  general  benefit  of  the 
town  or  its  inhabitants.  The  enumera- 
tion of  particular  institutions  which 
follows  further  shews  the  kind  of  objects, 
which  he  was  contemplating ;  he  mentions 
an  institution  of  each  kind,  not  in  any 
way  binding  his  trustees  thereto,  but 
asking  that  they  should  carefully  consider 
each  one  in  the  distribution.  The  first 
mentioned  is  the  Kendal  Memorial 
Hospital,  which  is  a  charitable  institu- 
tion for  the  benefit  of  the  town  or  its 
inhabitants,  intended  for  the  use  of  the 
sufiTering  poor.  The  next  mentioned — 
the  Kendal  Grammar  School  —  is  an 
example  of  an  educational  institution  for 
the  benefit  of  the  town  or  its  inhabitants. 
The  third  is  the  Kendal  Public  Free 
Library,  and  that  is  an  example  of 
another  institution  of  the  town  of 
Kendal  of  a  public  character  and  for  the 
general  benefit  of  the  town  and  those 
inhabiting  it.  The  testator  describes 
himself  as  of  Kendal,  and  his  obvious 
intention  was  to  benefit  the  town  in 
which  he  dwelt.  In  my  opinion,  the 
benefits  conferred  by  clause  8  are  (as  a 
matter  of  construction)  limited  to  general 
or  public  purposes  for  the  town  of  Kendal 
and  the  persons  dwelling  in  that  town. 

Now  a  gift  for  public  purposes  in  a 
specified  locality  is  a  valid  charitable 
trust;  although  a  gift  for  public  pur- 
poses generally  is  void  as  being  so  general 
and  undefined  that  it  cannot  be  executed 
by  the  Court.  Vezey  v.  Jameon  [I822]  ^*  is 
an  instance  of  the  latter  class  of  gift.  This 
decision  of  Sir  John  Leach's  was  referred 
to  with  approval  by  Lord  Davey  in  Hunter 
v.  Att.'Gen.^  Lord  Davey  there  said 
that  there  is  a  long  series  of  autho- 
rities extending  from  Mortce  v.  Durham 
{Bishop)  ^  to  Macduff,  In  re,''  in  which  it 
has  been  held  **that  where  charitable 
purposes  are  mixed  up  with  other  pur- 
poses- of  such  a  shadowy  and  indefinite 
nature,  that  the  Court  cannot  execute 
them  (such  as  '  charitable  or  benevolent,' 
or  *  charitable  or  philanthropic,'  or  '  cha- 
ritable or  pious '  purposes),  or  where  the 
description  includes  purposes  which 
may  or  may  not  be  charitable  (such  as 
(15)  1  Sim.  Sl  a.  69. 
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*  undertakiDgs  of  public  utility'),  and  a  dis- 
cretion is  vested  in  the  trustees,  the  whole 
gift  &ils  for  uncertainty."  The  cases  of 
Blair  v.  Dunean^^  where  the  gift  was  "  for 
such  charitable  or  public  purposes  as  my 
trustee  thinks  proper,''  and  Grinumd  v. 
Grimand^^  where  the  gift  was  to  and 
among  *'  such  charitable  or  religious  insti- 
tutions and  societies"  as  the  trustees 
might ''  select,"  may  be  mentioned  as  sub- 
sequent authorities  of  the  same  series  as 
that  to  which  Lord  Davey  referred. 

The  reason  why  a  trust  for  public  pur- 
poses generally  is  void  was  pointed  out  by 
the  Lord  Ohancellor  in  Grinumd  v.  Gri- 
momd}  He  said:  '^the  testator  here 
has  not  given  a  class  from  which  he 
allowed  his  trustees  to  select  individually, 
but  he  has  lefb  his  directions  so  vague 
that  it  is  in  effect  giving  some  one  else 
power  to  make  a  will  for  him  instead  of 
making  a  will  for  himself,  which  I  con- 
ceive to  be  the  objection  always  enter- 
tained where  the  directions  are  so  ex- 
tremely vague  that  you  cannot  say  what 
it  is  that  the  testator  meant.  In  this 
ease  the  testator  has  not  made  any  will 
himself;  he  has  allowed  some  one  else  to 
make  a  will  for  him  after  his  death,  and 
that  the  law  will  not  allow." 

On  the  other  hand,  a  trust  for  public 
works  or  objects  of  public  utility  at  a 
particular  place  is  sufficiently  certain,  defi- 
nite, and  limited  to  be  valid.  In  Goodman 
V.  Saltash  Corporation^^  Lord  Selborne 
stated  that  the  fishery  there  in  question 
might  have  been  originally  granted  to  the 
free  burgesses  of  Essa,  subject  to  a  condi- 
tion or  proviso  that  the  free  inhabitants 
of  ancient  messuages  within  the  borough 
should  be  entitled  to  fish,  as  they  had  been 
accustomed  to  do,  in  every  year  from 
Oandlemas  to  Easter.  He  then  con- 
tinued :  "  In  such  a  grant  there  would  be  all 
the  elements  necessary  to  constitute  what, 
in  modern  jurisprudence,  is  called  a  charit- 
able trust.  ...  A  gift  subject  to  a  con- 
dition or  trust  for  the  benefit  of  the  in- 
habitants of  a  parish  or  town,  or  of  any 
particular  class  of  such  inhabitants,  is  (as 
I  understand  the  law)  a  charitable  trust." 
There  are  many  instances  in  the  books  in 
which  such  gifts  have  been  held  to  be 
valid  charitable  trusts.  In  Mifford  v. 
Reynolds  ^  the  testator  left  the  remainder 


of  his  property  to  the  Government  of 
Bengal,  to  be  applied  to  charitable  bene- 
ficial and  public  works  at  and  in  the  city 
of  Dacca,  in  Bengal,  for  the  exclusive 
benefit  of  the  native  inhabitants  in  such  a 
manner  as  they  and  the  Government 
might  regard  as  most  conducive  to  that 
end.  Lord  Lyndhuret  held  that  such 
bequest  was  a  valid  charitable  bequest, 
within  all  the  authorities,  and  referrod  to 
the  case  of  J0M8  v.  WUUoma  [1767],^* 
before  Lord  Camden — where  there  was  a 
bequest  of  1,000^.  to  supply  water  to  the 
town  of  Chepstow  for  the  use  of  the  in- 
habitants, which  was  considered  a  charit- 
able bequest  within  the  Statute  of  Eliza- 
beth— and  to  the  case  of  Uowae  v.  Chap- 
man [1799],^^  where  Lord  Loughborough 
decided  that  a  gift  for  the  improvement  of 
the  city  of  Bath  was,  from  its  general 
nature,  a  good  charitable  bequest. 

Again,  in  Dolan  v.  Maodermot^^  the 
bequest  was  for  '*  such  charities  and  other 
public  purposes  as  lawfully  might  be  in 
the  parish  of  Tadmarton,  in  the  county  of 
Oxford."  It  was  objected  that  the  gift  was 
bad  on  two  grounds — first,  because  it  was 
for  public  purposes,  which  were  not  charit- 
able ;  and  secondly,  because  these  purposes 
were  simply  defined  to  be  in  the  parish, 
and  not  for  the  benefit  of  it,  and  that  the 
gift  was  therefore  too  wide.  Lord 
Bomilly,  however,  pointed  out  that, 
although  the  will  made  a  distinction 
between  "charities"  and  "public  pur- 
poses," yet  numerous  public  purposes, 
such  as  mending  or  repairing  the  roads 
of  a  parish,  supplying  water  for  the  in- 
habitants of  the  parish,  making  or  repair- 
ing bridges  over  any  stream  or  any 
culvert  that  might  be  required  in  the 
parish,  although  they  are  public  purposes 
in  the  ordinary  sense  of  the  term,  as  dis- 
tinguished from  charities  like  almsgiving, 
hospitals,  and  the  like,  yet  are  in  a  legal 
sense  charities,  as  they  are  all  charities 
within  the  Statute  of  Elizabeth.  There- 
fore, if  the  testator  meant  to  promote 
public  purposes  for  the  benefit  of  the 
parish  of  Tadmarton,  they  were  charities 
which  could  be  carried  into  execution  and 
were  sufficiently  defined.  He  then  held 
that  the  words  of  the  gift  meant  "for 


(16)  2  Amb.  651. 

(17)  4  Ves.  642. 
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guoh  publid  parposee  for  the  benefit  of  the 
parish  of  Tadmarton  as  my  trustees  shall 
think  fit,"  and  that  the  gifl  was  aooord- 
ingly  valid.  This  decision  was  affirmed 
by  the  Lord  Chancellor  (Lord  Cairns)  on 
appeal.  He  said  it  was  clear  that  the 
testator,  when  he  used  the  word  *'  chari- 
ties," did  not  point  to  private  charities, 
because  he  accompanied  the  term  with 
the  words  "  and  other  public  purposes," 
evidently  implying  that  the  woitl  first 
used  meant  public  charities;  therefore 
that  the  will  meant  that  the  residue  was 
to  be  laid  out  for  the  benefit  of  the  parish 
of  Tadmarton  in  '*  public  charities,"  using 
that  term  in  the  popular  sense,  and  in 
other  public  purposes  ejuadem  generu, 
being  charities  within  the  Statute  of 
Elizabeth  and  the  technical  doctrine  of 
the  Court,  although  not  within  the 
popular  meaning  of  the  word  '^  charities." 
That  case  bears  a  close  resemblance  to 
the  present,  and  in  principle  is  in  no  way 
distinguishable  from  it. 

There  is  one  other  case  to  which  I  will 
refer,  as  it  is  closely  in  point — Wrexham 
CorpcrcUion  v.  Tamjplin  [l873].*®  The  tes- 
tator there  bequeathed  to  the  mayor, 
aldermen,  and  burgesses  of  the  borough 
of  Wrexham  **a  legacy  or  sum  of  1,000/., 
to  be  spent  and  applied  in  the  discretion 
of  the  said  mayor  and  corporation  in  the 
best  way,  for  the  use  or  benefit  of  the 
said  borough  town,  or  of  the  inhabitants 
thereof  or  of  the  institutions  in  the  said 
borough."  The  question  was  whether 
this  was  a  good  charitable  gift.  In  op- 
position to  the  gift,  reliance  was  placed 
on  the  alternative  words  ''  or  of  the  insti- 
tutions in  " ;  and  it  was  contended  that 
there  was  nothing  to  limit  the  institu- 
tions to  charitable  institutions,  in  the 
legal  sense  of  the  term,  but  that  the  gift 
might  be  applied  to  a  club  or  a  co- 
operative store,  and  that,  as  consistently 
with  the  will  the  gift  might  be  applied 
to  other  than  strictly  charitable  purposes, 
the  gift  was  bad.  Vice-Chancellor  Wickens, 
however,  decided  otherwise.  He  thought 
it  was  clear  that  public  institutions  were 
meant,  and  that  to  hold  that  the  expres- 
sion might  include  a  private  institution 
would  be  to  do  what  is  deprecated  by  Lord 
Cairns  in  Dolan  v.  MacdermoO^\  and 
(18)  21  W.  B.  768. 


that  the  practical  rule  is  whether,  on  the 
fair  and  natural  construction  of  the  words 
used,  all  the  purposes  are  charitable  or 
public  purposes.  If  so,  the  gift  would  be 
good;  and  he  held  it  to  be  so  in  that 
case.  I  am  of  the  same  opinion  in  the 
present  case,  and  determine  that  the 
whole  of  the  gift  in  question  contained  in 
clause  8  of  the  will  is  a  valid  charitable 
gift. 

Solicitors — Helder,  Boberfs  k  Co.,  agents  for 
Arnold  k.  Greenwood,  Kendal,  for  tmstees ; 
Trass  k,  Taylor,  ag^ents  for  T.  H.  Green, 
Halifax,  for  next-of-kin ;  Treasury  Solicitor, 
for  the  Crown. 

\_IUpoTted  by  W.  Ivimey  CooJt,  Ei^^ 
BarrittcT'aULafv, 


Wabrington,  J. 

1905. 

June  21. 


«*  Chic,"  Lim., 
In  re. 


Company — Winding-v^  —  Petition  by 
Judgment  Creditors — Debenture  -  holders* 
Action  —Btmnese  Carried  on  by  Beoeiver 
on  Behalf  of  Debenture  -  holders  —  iVo 
Allegation  of  Surplus  Assets — ^'  Just  and 
equitable  "  —  Compulsory  Order  —  Com- 
panies Act,  1862  (25  <£r  26  Viet.  c.  89), 
s.  79,  sub'SS.  4  and  5 — Companies  (  Wind- 
ing-up) Rules,  1903,  rule  186. 

On  a  petition  for  a  compulsory  winding- 
up  order  by  judgment  creditors,  it  was 
shewn  t/iot  the  debenture-holders  of*  the 
company  had  appointed  a  receiver  of  aU 
the  assets  of  the  company.  The  receiver 
carried  on  the  business  and  incurred 
further  liabilities.  The  assets  were  more 
than  covered  by  the  debentures,  and  it 
appeared  that  there  would  be  no  sur- 
plus assets,  so  thai  the  petitioners  would 
derive  no  advantage  from  the  windifig- 
up  : — Held,  thcU  it  uxiu  ^^just  and  equit- 
ctble,"  under  section  79,  suh-section  5  of 
the  Companies  Act,  1862,  that  a  winding- 
up  order  should  be  made. 

Petition  by  a  judgment  creditor  for  a 
compulsory  winding-up  order. 

The  company  was  incorporated  in  1902 
with  a  nomixud  capital  of  16,0Q0i.,  of      j 
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"Chic,"  Lim.,  In  re. 
which  14,622^.  was  paid-up  or  credited 
as  paid-up.  The  objects  of  the  company 
were  to  acquire  the  copyright  and  good- 
will and  continue  the  publication  of  a 
newspaper  called  Ohio. 

The  petitioners,  Messrs.  Harrison  & 
Sons,  were  a  firm  of  printers,  and  on 
Mardi  17, 1904,  they  recovered  judgment 
against  the  company  for  924Z.  6«.  2d.  for 
work  done.  This  sum  was  still  unpaid » 
Messrs.  Harrison  <fe  Sons  now  presented 
a  petition,  founded  on  this  debt,  for  the 
compulsory  winding-up  of  the  company. 

The  company  had  issued  debentures  to 
the  amount  of  4,7002.,  the  whole  of 
which,  together  with  interest,  was  still 
due  ;  the  debentures  were  all  in  the  same 
form,  and  contained  a  charge  on  the 
undertaking  of  the  coDipany  and  on  all 
its  property  present  and  future,  including 
its  uncalled  capital  for  the  time  being. 
By  the  conditions  the  holders  were  en- 
titled to  appoint  a  receiver  of  the  assets 
of  the  company,  and  on  May  21,  1904, 
they  accordingly  appointed  Ramsay  Oolles 
to  be  receiver.  Colies  took  possession  of 
the  undertaking  and  accounts  of  the 
company,  and  proceeded  to  carry  on  the 
business.  In  doing  so  he  incurred  liabi- 
lities, for  which  the  company  was  liable 
to  the  extent  of  l,360i.  10«.  lie?.,  of  which 
1,000/.  remained  outstanding. 

On  September  27, 1904,  the  debenture- 
holders  removed  Oolles  and  appointed 
W.  R.  T.  Oarr  to  be  receiver  in  his  place. 
He  continued  to  carry  on  the  business, 
and  incurred  on  behalf  of  the  company 
further  liabilities  to  the  extent  of  2,7522., 
which  were  still  outstanding. 

The  assets  of  the  company  consisted  of 
the  value  of  the  goodwill  of  the  paper 
(for  which  a  purchaser  could  not  be  found), 
office  furniture  valued  at  362.  11«.  4c2., 
and  book  debts  estimated  to  produce 
8002. 

In  a  case  of  Eobinaon  Printing  Co,  v. 
'^Chic,'*  lAm.  [l905],*  Warrington,  J., 
held  that  a  charge  which  the  Robinson 
Printing  Oo.  had  on  the  advertising  book 
debts  of  the  company  was  valid. 

It  therefore  seemed  to  be  certain  that 
the  petitioners  could  recover  nothing  in  a 
winding-up. 

(I)  Ante,  p.  399;  [1905]  2  Ch.  123. 


J,  TF.  Manning  J  for  the  petition. — ^The 
business  is  now  being  carried  on  by  the 
debenture-holders  for  their  own  benefit, 
and  they  are  incurring  fresh  liabilities. 
It  may  be  that  the  petitioners  will  not 
get  any  benefit  from  the  winding-up,  but 
it  is  '*ju8t  and  equitable"  within  sec- 
tion 79,  sub-section  5  of  the  Oompanies 
Act,  1862,  that  the  company  should  be 
wound  up.  That  sub-section  is  not  con- 
fined to  matters  fjuadem  generis  with  the 
grounds  for  winding-up  mentioned  in  the 
earlier  parts  of  the  section — Amalgamated 
Syndioatea,  Lim,^  In  re  [l897].^ 

The  decision  in  Chapel  House  Colliery 
Co,^  In  re  [issa],*  is  not  always  followed. 
Rule  186  of  the  Oompanies  (Winding-^ 
up)  Rules,  1903,  does  not  forbid  the 
making  of  the  order.  This  is  a  similar 
case  to  London  Pressed  Hinge  Co,^  In  re ; 
Campbell  v.  Company  [i905].* 

AshUm  CroeSy  for  the  company. — The 
petition  does  not  allege  that  there  will  be 
any  assets  to  administer,  therefore  the 
Oourt  will  not  make  an  order  to  wind  up 
the  company.  The  debenture-holders 
are  entitled  to  carry  on  the  business. 

J.  7F.  Manning  replied. 

Wabbinoton,  J. — This  is  a  somewhat 
unusual  case.  The  petition  is  presented 
by  judgment  creditors  for  a  debt  of 
9242.  6«.  2(2.,  the  judgment  having  been 
recovered  on  March  17,  1904.  Imme- 
diately on  the  judgment  being  recovered, 
or  rather  on  execution  being  put  in,  on 
May  21,  1904,  a  receiver  was  appointed 
on  behalf  of  the  debenture-holders.  He 
carried  on  business  and  incurred  debts  to 
the  extent  of  1,3602.  10«.  lid.  On 
September  27,  1904,  he  was  removed  by 
the  debenture-holders,  and  Oarr  was  ap- 
pointed in  his  place.  He  has  carried  on 
the  business  since  then,  and  incurred 
further  liabilities  to  the  extent  of  2,7522. 
It  is  said — and  this  is  the  only  answer  to 
the  petition — that  the  assets  of  the  com- 
pany are  all  charged  to  the  debenture- 
holders,  that  these  assets  are  insufficient 
to  pay  even  the  debenture-holders,  that 
in  a  winding-up  there  will  be  no  assets  to 

(2)  66  L.  J.  Ch.  783;  [1897]  2  Oh.  600. 

(3)  52  L.  J.  Ch.  934 ;  24  Ch.  D.  259. 

(4)  Ante,  p.  321 ;  [1906]  1  Ch.  676. 


Digitized  by 


Google 


Vol.  74.] 


CHANCEBY  DIVISION. 


599 


"  Ohio,"  Lim  ,  In  re. 

administer,  and  therefore  that  a  wind- 
ing-up order  ought  not  to  be  made. 

This  is  one  of  those  cases  in  which  a 
company  has  been  carrying  on  business 
not  for  the  purpose  for  which  and  not  the 
business  for  which  the  company  was  con- 
stituted, but  a  similar  business  for  the 
benefit  of  somebody  else— namely,  for  the 
debenture-holders.  The  question  is 
whether  in  these  circumstances  I  ought 
to  make  the  order.  A  winding-up  oHer 
is  the  only  way  by  which  a  company 
which  is  now  merely  nominia  umbra  can 
be  got  rid  of.  If  an  order  is  to  be  made 
at  all  it  must  be  under  sub-sections  4  and 
5  of  section  79  of  the  Companies  Act, 
1862.  This  company  is  clearly  liable  to 
pay  its  debts  within  sub-section  4.  It 
has  been  the  practice — and  Mr.  Justice 
Buckley  at  one  time  laid  down  a  practice 
rule — that  every  petition  must  contain  an 
allegation  that  the  company  has  surplus 
assets ;  and  it  has  been  the  general  rule 
not  to  make  a  winding-up  order  unless 
the  petitioner  shews  a  reasonable  prob- 
ability that  he  will  get  something.  At 
the  same  time,  it  must  be  borne  in  mind 
that  by  rule  186  of  the  Companies  (Wind- 
ing-up) Rules,  1903,  "Where  a  company 
against  which  a  winding-up  order  has 
been  made  has  no  available  assets,  the 
official  receiver  shall  not  be  required  to 
incur  any  expense  in  relation  to  the  wind- 
ing-up without  the  express  directions  of 
the  Board  of  Trade."  That  seems  to  con- 
template a  state  of  things  in  which, 
although  there  are  no  available  assets,  it 
may  be  desirable  to  make  a  winding-up 
order.  The  question  now  is  what  I 
ought  to  do.  Before  I  state  my  view,  I 
will  refer — not  as  an  authority  for  the 
course  I  intend  to  take,  but  as  an  expres- 
sion of  opinion  by  a  learned  Judge  of 
great  experience  in  these  matters  —  to 
the  decision  of  Mr.  Justice  Buckley 
in  London  Pressed  Hinge  Co.,  In  re; 
VampheU  v.  Compani/^  Mr.  Justice 
Buckley  there  drew  attention  to  what 
he  called  the  injustice  that  a  com- 
pany could  incur  any  amount  of  debt, 
and  that  directly  a  creditor  tried  to 
enforce  payment  of  his  debt  the  deben- 
ture-holders could  take  possession  of  the 
whole  of  the  assets  and  carry  on  the 
business  without  being  under   any  lia- 


bility for  the  debts  of  the  company.  That 
is  the  state  of  things  in  this  case.  The 
business  is  now  really  the  business  of  the 
debenture-holders.  I  think  that  under 
sub-section  6  of  section  79  it  is  '*just  and 
equitable "  that  this  company  should  be 
wound  up.  It  is  true  that  the  petition- 
ing creditors  cannot  shew  that  they  will 
get  any  advantage  by  a  winding-up ;  but 
this  is,  I  think,  a  special  case,  in  which 
I  ought  to  make  the  usual  compulsory 
winding-up  order. 


Solicitors — Claremont  k.  Hajnes ; 
H.  Nelson  Paisley. 

lEejported  hy  IK.  A,  Q.  Woods,  Esq,, 
Barrister-at'Lare, 


Fabwell,  J.  '\ 

1905.  I  Att.-Gew.  t?. 

March  28,  29.  f     Antbobus. 

April  4,  5,  6,  11,  12,19.; 

Highway — Ancient  Monument — Stone- 
henge — Free  User  and  Access  by  Public — 
T^iist — Presumption — Absolute  Ownership 
— Thoroughfare — Cul  de  Sac — Evidevuse — 
Eepuiation — Tithe  Map  and  Award — 
Deposited  Plans — Admissibility, 

Where  the  owner  of  an  ancient  monu- 
ment of  great  public  interest  produces  his 
title  deeds  shewing  that  he  holds  undsr 
conveyances  made  to  him  and  his  ancestors 
without  any  trust  for  the  free  user  of  and 
access  to  the  monument  by  the  public,  it  is 
impossible  for  the  Court  to  presume  a  lost 
grant  or  lost  Act  of  Parliament  in  order 
to  esUMish  such  a  trust. 

On  the  evidence  at  the  trial, — Held,  that^ 
with  the  exception  of  the  Netheravon  Way, 
admittedly  a  public  highway,  there  were  no 
roads  or  tracks  subject  to  public  rights  of 
wa/y  running  up  to  and  through  the  oirde 
of  stones  at  SUmehenge, 

The  rights  of  the  public  in  relation  to  a 
cud  de  sac  in  a  town  and  in  the  country 
discussed, 

A  tithe  map  and  award  produced  from 
the  proper  custody  and  acted  upon,  and 
the  deposited  plans  of  a  proposed  railway, 
though  subsequently  abandoned,  are  ad- 
missible as  evidence  of  reputation  on  a 
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question  whether  there  woe  or  wcu  not  a 
public  road  across  two  fields  appearing  on 
such  documents. 

Action  by  the  Attorney-General  at  the 
relation  of  Frank  Tucker,  Thomas  Mer- 
chant (chairman  and  clerk  respectively 
of  the  Amesbury  Rural  Council),  the 
Bight  Hon.  George  John  Shaw-Lefevre, 
Sir  John  Tomlinson  Brunner,  and  William 
Matthew  Flinders  Petrie,  and  by  the 
said  relators  to  restrain  the  defendant, 
Sir  Edmund  Antrobus,  from  obstructing 
certain  alleged  public  rights  of  free  access 
to  Stonehenge. 

Stonehenge  is  situate  on  and  forms 
part  of  the  West  Amesbury  estate,  which 
in  1825  was  purchased  in  fee-simple  by 
the  defendant's  great-grand  uncle  find 
predecessor  in  title,  who  died  in  1826, 
having  by  his  will  devised  the  estate  to 
the  defendant's  grandfisLther  for  life,  with 
remainder  to  the  defendant's  father  for 
life,  with  remainder  to  his  eldest  son  (the 
defendant)  in  tail  male.  The  defendant's 
grandfather  died  in  1870.  In  1886  the 
defendant  and  his  father  concurred  in 
barring  the  defendant's  estate  tail,  and  on 
his  father's  death  in  1899  the  defendant 
became  entitled  to  the  estate  in  fee- 
simple  in  possession. 

Stonehenge  lies  in  the  angle  or  fork 
formed  by,  and  is  situated  a  short  dis- 
tance from,  the  junction  of  two  roads, 
the  northernmost  of  which  leads  from 
Shrewton  to  Amesbury,  and  the  other  from 
Winterboume  Stoke  to  Amesbury.  The 
outer  ring  of  the  vallum  is  within  a  few 
yards  of  the  Shrewton  road  and  within 
about  two  hundred  yards  of  the  Winter- 
bourne  Stoke  road.  On  the  west  of  the 
stones,  running  north  and  south  and 
crossing  the  Shrewton  and  the  Winter- 
boume Stoke  roads,  there  is  a  way,  which 
all  parties  admitted  to  be  a  public  way, 
known  as  the  Netheravon  Way,  which 
intersects  the  vdUum  and  passes  within  a 
few  yards  of  the  circle  of  stones. 

The  plaintiff  claimed  that  in  addition 
to  the  Netheravon  Way  there  was  a 
public  way  called  the  Well  House  Way, 
which  he  alleged  led  from  Durrington 
along  the  Packway,  whence  it  turned  and 
crossed  the  downs  by  the  Well  House, 
and  ran  up  the  avenue  to  the  Shrewton 


road,  which  it  entered  on  the  north  side 
opposite  to  the  Friar's  Heel.  The  plaintiff 
alleged  that  it  then  crossed  the  Shrewton 
road  and  entered  the  circle  at  the  Friar's 
Heel  and  then  bifurcated,  one  branch 
going  to  the  north  of  the  stones  and  run- 
ning into  the  Winterboume  Stoke  road, 
and  the  other  branch  going  to  the  south 
of  the  stones  and  bifurcating  into  a  track 
leading  into  the  Winterboume  Stoke 
road  and  a  track  leading  into  the 
Netheravon  Way. 

The  plaintiff  also  claimed  another  right 
of  way  from  a  point  close  to  Stonehenge 
Bottom  (near  the  junction  of  the  Shrew- 
ton and  Winterboume  Stoke  roads)  run- 
ning alongside  the  Shrewton  road  and 
entering  the  vallum  on  the  east  side  and 
joining  the  other  roads  claimed  by  him 
within  the  vallum. 

In  1901  the  defendant,  for  the  better 
preservation  of  Stonehenge,  erected  a 
wire  fence  round  the  land  lying  inside 
the  triangle  formed  by  the  Shrewton- 
Amesbury  road,  the  Winterboume  Stoke- 
Amesbury  road,  and  the  Netheravon 
Way,  and  he  had  also  built  a  caretaker's 
hut  near  the  Friar's  Heel,  and  had  made 
a  charge  of  one  shilling  per  head  for  the 
admission  of  visitors  desirous  of  inspect- 
ing the  stones. 

The  plaintiff  subsequently  commenced 
this  action,  alleging  that  the  ways  in 
question  which  had  been  obstructed  by 
the  wire  fence  were  public  highways,  and 
claiming  an  order  for  the  removal  of  the 
obstruction  and  an  injunction  restraining 
the  defendant  from  erecting  any  such 
obstruction  ;  and  the  plaintiff  also  alleged 
that  Stonehenge  was  subject  to  a  trust 
for  the  free  user  thereof  and  access 
thereto  by  such  highways  on  behalf  of 
the  public,  created  by  a  lost  grant  or 
declaration  of  trust  or  lost  Act  of  Parlia^ 
ment. 

The  defendant,  on  the  other  hand, 
alleged  that  Stonehepge  was,  and  from 
time  immemorial  had  been,  private  pro- 
perty, and  was  not,  and  never  had  been, 
national  or  public  property  or  subject  to 
any  trust,  and  that  resort  and  access 
thereto  by  the  public  had  always  been  by 
permission  of  the  owner;  and  he  also 
denied  that  the  tracks  alleged  by  the 
plaintiff  to  run  up  to  and  through  Stone- 
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faenge  ever  existed  either  in  law  or  in 
&ct. 

Upjohrij  K,C.,  and  Ourdan,  for  the 
plaintiffs. — The  plaintiffs  daim  the  rights 
of  way  in  question  as  being  public  high- 
ways running  up  and  through  Stonehenge. 
The  evidence  shews  that  traf^c  has  worn 
<iown  the  surface  of  the  downs  along  the 
track  as  much  as  four  feet  in  some  places. 
There  may  be  highways  across  downs 
which  have  never  been  touched  by  the 
pick— ^w  Erie,  C.J.,  in  charging  the  jury 
in  Mildred  v.  Wea/ver  [1862].*  The  avenue 
was  a  sort  of  via  actcra  giving  an  easy 
access  from  Durrington  and  other  places 
to  the  north.  It  enters  through  the 
vallum  and  bifurcates  before  reaching  the 
stones,  the  forks  going  on  either  side  of 
the  stones  and  meeting  again.  Even  if 
the  Well  House  track  is  proved  not  to 
exist,  there  are  tracks  from  the  Nether- 
avon  track  through  the  circle  to  the 
Shrewton  road,  and  a  right  of  way  over 
such  tracks  exists  for  the  purpose  of 
passing  to  and  from  the  Shrewton  road 
irrespective  of  the  stones.  Moreover, 
Stonehenge  was  originally  a  place  of 
public  worship  and  meeting,  and  became 
later  a  place  for  admiration,  and  the 
public  have  a  right  of  access  for  the 
purpose  of  visiting  the  monument,  though 
not  necessarily  a  right  to  leave  the  path 
— GiarU'a  Causeway  Co.y.Att.-Gen.  [i898].^ 
These  public  rights  were  enjoyed  long  be- 
fore the  site  beoEuoie  private  property,  and 
now  that  it  is  private  property  it  is  subject 
to  a  trust  allowing  the  exercise  of  those 
public  rights.  The  Court  will  presume  a 
lost  grant  subject  to  a  trust,  as  in  Good- 
man V.  SaUaah  CorporcUion  [l882],^  or  a 
lost  Act  of  Parliament ;  and  if  the  latter 
is  presumed,  all  dif&culty  as  to  jtia  spati- 
-andi  not  being  known  to  the  law  dis- 
appears, for  Parliament  can  make  any 
right.  But  the  plaintiffs  will  not  press 
•the  point  that  there  has  been  a  lost  trust 
unless  the  contention  that  these  tracks 
■are  highways  &ils. 

[During  the  course  of  the  trial  a  tithe 
map  and  award  made  in  1847  by  the 
Tithe  Commissioners  for  the  parish  of 

(1)  6L.  T.225;  3  F.  &  F.  30. 

(2)  JTreeman^s  Journal  for  June  15, 1898. 

(3)  62  L.  J.  Q.B.  193 ;  7  Appu  Gas.  633. 
Vol.  74.— Chanc. 


Durrington,  and  produced  from  the  proper 
custody,  were  tendered  on  behalf  of  the 
defendant  as  evidence  on  the  question 
whether  there  was  or  was  not  a  public 
road  (alleged  to  be  the  Well  House  track) 
across  two  fields  (referred  to  at  the  trial 
as  Pinkney's  fields),  which  appeared  in 
the  tithe  map  and  award.  The  tithe  map 
was  not  a  sealed  plan,  but  was  obviously 
only  a  repetition  of  the  award  plan. 

There  were  also  tendered  in  evidence 
on  behalf  of  the  defendant  the  deposited 
plans  relating  to  a  light  railway  projected 
in  1897,  but  subsequently  abandoned, 
running  through  Amesbury  and  crossing 
the  alleged  Well  House  track.  The  de- 
posited plans  shewed  that  it  was  proposed 
to  carry  the  railway  behind  an  embank- 
ment across  the  alleged  public  road,  but 
made  no  provision  for  the  continuance  of 
the  road. 

The  plaintiffs'  counsel  objected  to  the 
admission  in  evidence  of  all  these  docu- 
ments.] 

EadcUffe,K.C,  {Warmington,  K.C.yaad 
Vaughan  Hawkins  with  hun),  for  the  de- 
fendant.— ^These  documents  are  admissible 
as  evidence  of  reputation — Smithy,  Lister 
[i895].^  The  tithe  map  and  award  are 
public  documents  prepared  under  statu- 
tory provisions,  and  the  question  whether 
the  alleged  track  in  fact  existed  was 
material  to  the  preparation  of  the  award 
and  plan — Dyce  v.  Hay  [1862].*  The  de- 
posited plans  are  admissible  on  similar 
grounds.  Moreover,  under  section  26  of 
the  Local  Government  Act,  1894,  the 
district  council  is  under  a  statutory  duty 
to  prevent  obstructions  to  public  rights 
of  way,  and  no  objection  was  taken  by 
the  district  council  to  these  plans.  The 
proceedings  of  a  local  authority  on  a 
question  of  obstruction  is  evidence — 
Young  v.  CuMertson  [l854].^ 

Gurdon  (Upjohn,  K,C,y  with  him),  for 
the  plaintiffs. — The  tithe  map  is  not  ad- 
missible except  on  a  question  relating  to 
tithe— TFiZ^/orce  v.  Hearfidd  [i877].'  It 
is  only  a  second-class  map  and  not  a 
sealed  copy,  and  consequently  the  con- 
tents may  have  been  derived  from  any 


(4)  64  L.  J.  Q.B.  154. 

(5)  1  Macq.  305. 

(6)  1  Macq.  455. 

(7)  46  L.  J.  Ch.  584;  6  Ch.  D.  70S, 
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source  whatever,  however  unreliable. 
They  were  never  acoepted  by  the  district 
council,  which  only  discussed  the  site  of 
the  railway  station.  The  project  for  the 
railway  never  went  through,  but  was 
abandoned,  and  therefore  the  deposited 
plans  were  never  subjected  to  the  test  of 
publicity,  and  are  not  admissible. 

Fabwell,  J. — The  first  objection  is 
taken  to  a  tithe  map  and  award  produced 
from  the  proper  custody,  and  acted  upon 
according  to  the  witness's  evidence  since 
1863,  and  doubtless  acted  upon  from  the 
time  it  was  made  in  1847.  It  is  ten- 
dered in  evidence  on  the  question  whether 
there  was  or  was-  not  a  public  road  across 
two  fields  which  appear  in  that  tithe 
map  and  award.  In  my  opinion  it  is 
admissible  on  that  question,  and  for  this 
reason :  In  the  first  place  the  document 
is  a  public  document.  It  is  prepared 
under  the  provisions  contained  in  the 
Tithe  Commutation  Act,  1836.  The 
Commissioners  under  that  Act  have 
power  to  examine  witnesses  on  oath.  An 
agreement  may  be  come  to  and  ratified  by 
the  Commissioners  as  to  the  amount  of 
tithe  rentcharge  to  be  apportioned  on 
various  lands  within  the  parish.  Such 
parts  of  the  land  as  are  not  tithable  are 
matters  which  concern  all  the  parish.  It 
is  certainly  to  the  interest  of  any  one  who 
has  land,  part  of  which  is  not  tithable, 
to  put  forward  his  daim  and  establish 
it  if  he  can ;  and  the  question  in  this 
case  is  whether  the  particular  piece  of 
land  over  which  a  road  is  said  to  run  is  a 
road  or  not.  In  the  one  case,  if  it  was 
a  road  it  would  not  be  tithable,  and  if  it 
was  not  a  road  then  it  would  be  tithable 
as  part  of  the  land;  and  as  regards 
Pinkney's,  it  is  obvious  that  it  was 
material  to  him,  if  he  could,  to  say  that 
there  was  a  road  there,  in  order  to  escape 
the  tithe.  It  is  therefore  one  of  the 
matters  material  to  the  preparation  of 
the  award  and  the  plan.  It  is  also  a 
matter  of  publicity  ;  and  I  find  Vice- 
Chancellor  Stuart,  in  Giffwrd  v.  WiUiama 
[1869],^  referring  to  a  tithe  commis- 
sioners' award  and  map,  says :  '*  But  the 
Act  of  Parliament  requires  these  things 
to  be  done,  not  in  a  corner,  but  upon 
(8)  38  L.  J.  Ch.  697,  604. 


notices  in  all  the  most  public  places ;  so 
that  it  is  impossible  to  treat  this  docu- 
ment otherwise  than  as  a  public  one,  and 
as  public  evidence  that  at  that  time  the 
owner  of  the  undivided  moiety  of  this 
field  was  aware  of  the  £EU!ts.''  I  do  not 
refer  to  the  actual  decision ;  it  is,  perhaps, 
unnecessary  to  cite  what  the  Vice- 
Chanoellor  says  to  shew  that  it  is  a 
matter  of  publicity.  I  must  not  be 
understood  as  deciding  that  in  my  opinion 
the  tithe  map  would  be  evidence  on  any 
matter  (although  it  is  a  public  document) 
which  is  not  within  the  scope  and  pur- 
view and  the  authority  of  the  Commis- 
sioners who  made  it.  I  think  they  have 
to  attend  to  their  business,  and  I  guard 
myself  against  being  supposed  to  say 
that  I  should  hold  tluit  the  tithe  map  was 
evidence  of  something  it  was  not  their 
business  to  ascertain. 

As  regards  the  objection  to  the  depo- 
sited plans,  in  my  opinion  they  are 
evidence  on  the  general  ground  of  publi- 
city. The  Local  Government  Act,  1894, 
made  the  district  council  and  the  parish 
council  in  &ct  the  guardians  of  the  public 
roads.  Whether  the  plans  are  of  any 
weight  or  not  is  another  question .  It  may 
very  well  be  that  what  counsel  for  the 
plaintiffs  urged  \&  material  in  considering 
whether  I  can  attach  much  weight  to 
them ;  but  the  fact  that  these  plans  were 
really  published  for  the  purpose  of  per- 
sons interested  seeing  them  and  ascer- 
taining how  and  to  what  extent  they 
object^  to  anything  that  therein  ap- 
peared, and  the  fact  that  it  appears  on 
the  face  of  the  plan  that  this  particular 
alleged  public  road  is  not  shewn  at  all, 
and  that  the  proposal  was  to  cany  the 
railway  behind  an  embankment  across  it, 
without  any  provision  for  continuing  the 
road,  makes  the  plans,  to  my  rnind^ 
admissible  as  evidence,  although,  inas- 
much as  the  railway  was  abandoned,  they 
may  not  be  very  material.  The  result  is 
that  I  admit  them  both. 

Eaddiffe,  K.C.  (Warmington,  K.C.^ 
and  Vauffhan  Hawkins  with  him),  for 
the  defendant.-^The  plaintifiTs  evidence 
has  not  proved  user  as  highways  of  the 
tracks  claimed.  To  estabUsh  such  a  user 
it  must  be  shewn  that   the  particular 
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track  in  question  *'  has  been  used  openly 
as  of  right,  and  for  so  long  a  time  that  it 
must  hkve  come  to  the  knowledge  of  the 
owners  of  the  fee  that  the  public  were 
80  using  it  as  of  right" — per  Black- 
bumi  J.,  in  Greenwich  Board  of  Works  v. 
Mdudslay  [isio],^  All  that  the  evidence 
proves  is  that  visitors  have  been  driven  to 
the  stones,  and,  after  inspecting  them,  have 
returned  either  by  the  same  or  another 
way ;  and  the  inference  from  that  is  that 
in  so  doing  they  were  availing  themselves 
of  the  owner's  permission  to  visit  the 
stones,  and  not  in  any  way  exercising  any 
public  right.  Dedication  to  the  public 
cannot  be  presumed  from  such  user,  and 
the  right  claimed  is  a  larger  right  than 
any  known  to  the  law — BlundeU  v. 
Catterall  [i82i],»o  Smith  v.  Andrews 
[i89i],^^  Abercromby  v.  Fermoy  Town 
Commissioners  rieoo],^^  j)y^  y^  jBToy,* 
Young  v.  CuthSertson,^  Bowrke  v.  Dcms 
[1889],^3  and  Simpson  v.AU,-Gen.  [1904].^* 
Moreover,  the  practice  which  took  place 
and  is  relied  upon  as  establishing  a  high- 
way would,  if  taking  place  on  a  highway, 
be  an  improper  use  of  it,  and  indeed  a 
nuisance — Harrison  v.  RtUland  (Duke) 
[1892]  ^^  and  Hickman  v.  Maisey  [i90o].^^ 
Dedication  as  a  highway  cannot  be  in- 
ferred from  user  such  as  that. 

FurthlBr,  there  is  no  such  thing  as  the 
dedication  of  SLCuldesac  in  the  country. 
The  Giant's  Causevoay  Case  ^  is  the  only 
isase  in  which  a  pleasure  resort  has  been 
held  to  be  a  good  terminus  for  a  highway, 
but  then  in  that  case  the  road  in  question 
had  been  "  presented  "  by  the  grand  jury 
so  long  ago  as  1814,  and  had  been 
repaired  by  the  public  authority ;  and  the 
same  Judges  decided  in  Aheroromby  v. 
Fermoy  Tovm  Commissioners  ^^  that  dedi- 
cation of  a  public  right  of  way  could  not 
be  inferred  from  user  as  a  place  of  recrea- 
tion. A  public  right  of  way  must  be 
from  one  public  place  to  another — 
Jenkins  v.  Murray  [1866]  *^  and  Dwmxm 

(9)  39  L.  J.  Q.B.  206  ;  L.  B.  5  Q.B.  397. 

(10)  5  B.  &  Aid.  268. 

(11)  [1891]  2  Ch.  678. 

(12)  [1900]  1  It.  B.  302. 

(13)  44Ch.  D.  110. 

(14)  AnU,  p.  1 ;  [1904]  A.C.  476. 

(16)  62  L.  J.  Q.B.  117 ;  [1893]  1  Q.B.  142. 
<16)  69  L.  J.  Q.B.  611 ;  [1900]  1  Q.B.  762. 

(17)  4  Ct.  Sees.  Cas.  (3rd  Series),  1046. 


V.  Lees  [1870].*^  Those  are  cases  decided 
under  the  law  of  Scotland,  where  the  con- 
stitution of  a  public  right  of  way  does  not 
depend  upon  any  legal  fiction,  but  upon 
the  £Bu:t  of  user  by  the  public  as  matter  of 
right,  continuously  and  without  interrup- 
tion, for  forty  years.  That  is  the  only 
respect  in  which  the  Scotch  law  on  this 
question  diflfers  from  the  law  of  England, 
as  pointed  out  by  Lord  Blackburn  in 
Mann  v.  Brodis  [l885].^^  A.  cuL  de  sao 
can  be  a  highway — per  Lord  Kenyon, 
C.J.,  in  Rughy  Chariiy  Trustees  w.  Merry- 
weaiher  [l79o].^  That  proposition  was 
questioned  in  Woodyer  v.  Hodden  [1813]  ^^ 
and  Wood  v.  Veal  [1822],**  but  was 
affirmed  in  Batcmwn  v.  Blvak  [1862].^ 
But  where  s,  cvl  de  sac  \b  si.  highway  it 
must  be  in  a  town,  and  be  repaired, 
sewered,  and  lighted  by  the  public  autho- 
rity— per  Kay,  J.,  in  Bourke  v.  Z)at;w,^* 
and  Att.-Gen,  v.  Richmond  Corporation 
[l903].24  A  Gul  de  scK  in  the  country 
cannot  be  a  highway. 

Upjohnj  K,G,,  in  reply. — There  can  be 
&  eul  de  sac  In  the  country  which  is  a 
highway.  That  appears  from  Wills,  J.'s 
remark  in  Eyre  v.  Mw  Forest  Highway 
Board  [1892],^^  when,  speaking  of  a  cuZ 
de  sac  in  the  country,  he  says, "  I  have 
known  it  successfully  established  in  a 
beautiful  walk  leading  to  a  cliflf  end  or  a 
place  on  the  sea  shore  " ;  and  there  was  no 
thorough&re  in  the  case  of  Aheroromby  v. 
Fermoy  Town  Commissioners^^  In  Green- 
idch  Board  of  Works  v.  Maudday^  the 
user  had  been  partly  for  the  purposes  of 
pleasure.  The  fact  that  acts  were  done 
off  the  tracks  which  would  not  be  a 
reasonable  user^  of  a  highway  ought 
not  to  affect  the  character  of  the  user  of 
the  tracks  themselves,  and  such  user, 
according  to  the  evidence,  has  established 
that  these  tracks  were  public  highways. 

April  19. — Fabwell,  J. — The  Attorney- 
General  claims  an  order  against  the  defen- 
dant to  remove  certain  fencing  wherewith 

(18)  9  Ct.  Sess.  Gas.  (Brd  Series),  274. 

(19)  10  App.  Cas.  378. 

(20)  11  East,  376n. 

(21)  6  Taunt.  126. 

(22)  6  B.  &  Aid.  464. 

(23)  21  L.J.  Q.B.  406;  18  Q.B.  870. 

(24)  89  L.  T.  700 ;  2  L.  G.  R.  628. 

(25)  56  J.  P.  617. 
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he  has  inclosed  Ston^henge,  and  an  in- 
junction to  restrain  him  from  erecting  any 
such  fencing.  The  claim  is  based  on  two 
grounds — ^first,  that  Stonehenge  is  a 
national  monument  of  great  interest  and 
is  subject  to  a  trust  for  its  free  user  by 
the  public;  secondly,  that  there  are 
public  roads  running  up  to  and  through 
Stonehenge,  and  that  those  roads  have 
been  blocked  by  the  defendant's  fencing. 
The  plaintiff  produces  no  evidence  in 
support  of  his  first  claim,  but  he  asks  the 
Court  to  presume  a  lost  grant  or  a  lost 
Act  of  Parliament  because  for  many  years 
past  the  public  have  been  in  the  habit  of 
visiting  Stonehenge.  The  defendant,  on 
the  other  hand,  produces  his  title-deeds 
shewing  a  purchase  in  fee  by  his  great- 
great-uncle  from  the  trustees  of  the  Duke 
of  Queensberry  more  than  seventy  years 
ago,  and  an  absolute  fee-simple  title  in 
himself.  It  is  impossible  for  the  Court, 
under  these  circumstances,  to  make  any 
such  presumption  as  is  suggested.  The 
public  as  such  cannot  prescribe,  nor  is 
jus  spaticmdi  known  to  our  law  as  a  pos- 
sible subject-matter  of  grant  or  prescrip- 
tion, and  '*  for  such  things  as  can  have  no 
lawful  beginning,  nor  be  created  at  this 
day  by  any  manner  of  grant,  or  reserva- 
tion, or  deed  that  can  be  supposed,  no 
prescription  is  good  "  (quoted  by  Lord  Sel- 
bome  in  DctUonv.  Angus  d:  Co,  [issi]  ^% 
It  is  true  that  in  some  cases  in  the  books 
the  Courts  have  presumed  trusts,  but 
they  have  been  cases  where  corporations 
holding  the  fee  have  been  held  to  be 
trustees  for  some  of  their  corporators  or 
of  the  inhabitants  to  the  exclusion  of  the 
others.  Goodman  v.  Sailtaah  Corpora- 
tion '  is  a  good  illustration  of  this ;  but 
in  that  case  Lord  Selbome  expressly 
negatives  the  application  of  such  a  prin- 
ciple to  a  case  like  the  present.  "The 
principle,"  he  says,  "on  which  I  have 
arrived  at  this  conclusion,  would  not,  in 
my  opinion,  be  applicable  to  such  a  case 
as  Rivera  {Lord)  v.  Adams  [1878],^^  in 
which,  if  the  defendants  had  alleged  the 
plaintiff  to  be  their  trustee,  that  allega- 
tion would  have  been  met  by  the  produc- 
tion of  the  plaintiff's  title  deeds,  showing 

(26)  50  L.  J.  Q.B.  689,  732 ;  6  App.  Cas.  740, 
795. 

(27)  48  L.  J.  Ex.  47 ;  3  Ex.  D.  361. 


that  he  held  under  conveyances  made  to 
him  and  his  ancestors  (in  the  usual  way  in 
which  titles  to  land  are  established  in  this 
country),  without  any  trust.  Against  such 
a  title  a  trust  could  not,  in  my  opinion, 
be  presumed  from  any  evidence  of  mere 
fishing  in  a  stream  which  passed,  and  of 
which  the  plaintiff  had  possession,  under 
these  conveyances.''  Moreover,  I  adhere 
to  the  view  that  I  expressed  in  Att-Gen. 
V.  Simpson  [i90l],^®  that  the  gist  of  the 
principle  on  which  presumptions  are  made 
is  that  the  state  of  affairs  is  unexplained 
without  such  presumption.  But  th& 
liberality  with  which  landowners  in  this 
country  have  for  years  past  allowed  visitors 
free  access  to  objects  of  interest  on  their 
property  is  amply  sufficient  to  explain  the 
access  which  has  undoubtedly  been  allowed 
for  many  years  to  visitor^  to  Stonehenge- 
from  all  parts  of  the  world.  It  would  indeed 
be  unfortunate  if  the  Courts  were  to  pre- 
sume novel  and  unheard-of  trusts  or 
statutes  from  acts  of  kindly  courtesy,  and 
thus  drive  landowners  to  close  their  gate& 
in  order  to  preserve  their  property.  Con- 
sidering the  unique  character  and  great 
archaeological  interest  of  Stonehenge  and 
its  position  on  downs  where  no  harm  was- 
likely  to  be  done  to  the  land,  it  is  most 
improbable  that  permission  to  visitors  to 
inspect  would  have  been  ever  refused; 
and,  as  the  right  of  walking  around  and- 
inspecting  the  stones  is  not  one  which 
could  be  the  subject-matter  of  a  grant,  the- 
owner  may  well  have  dispensed  with 
requests  for  permission,  relying  on  the 
fact  that  no  right  could  grow  thereout. 
I  adopt  Lord  Bowen's  language  in  Blount 
V.  Layard  [i888V^  which  has  been  ap- 
proved by  Lord  Macnaghten  in  Simpson 
V.  AU.^Gen,^^ :  "nothing  worse  can 
happen  in  a  free  country  than  to  force^ 
people  to  be  churlish  about  their  rights 
for  fear  that  their  indulgence  may  be- 
abused,  and  to  drive  them  to  prevent  the 
enjoyment  of  things  which,  although  they 
are  matters  of  private  property,  naturally 
give  pleasure  to  i  many  others  besides 
the  owners,  under  the  fear  that  their  good 
nature  may  be  misunderstood." 

The  next  point  is  the  alleged  obstruc- 
tion by  the  defendant  of  public  ways. 

(28)  70  L.  J.  Ch.  828 ;  [19011 2- Ch.  671,  ^^' 

(29)  [1891]2Ch.  681». 
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Stonehenge  is  situated  a  short  distance 
from  a  point  where  the  road  from  Ames- 
bary  divides,  one  branch  leading  to 
Shrewton,  and  the  other  to  Winterboume 
Stoke.  The  outer  ring  of  the  vaUum  is 
within  a  few  yards  of  the  Shrewton  road, 
and  within  about  two  hundred  yards  of  the 
Winterboume  Stoke  road.  On  the  west  of 
the  stones,  running  north  and  south  and 
crossing  the  Shrewton  and  the  Winter- 
bourne  Stoke  roads,  there  is  a  way,  which 
is  admittedly  public,  known  as  the 
Netheravon  Way,  which  intersects  the 
vailumj  and  passes  within  a  few  yards  of 
the  circle  of  stones.  The  plaintiff  claims 
that,  in  addition  to  this,  there  is  a  public 
way  which  he  calls  the  Well  House  Way, 
entering  the  circle  &om  the  Shrewton 
road,  and  then  bifurcating,  one  branch 
going  to  the  north  and  the  other  to  the 
south  of  the  stones,  and  the  latter  bi- 
furcating again  into  a  track  leading  into 
the  Winterboume  Stoke  road  and  a  track 
leading  into  the  Netheravon  Way.  He 
claims  also  another  right  of  way  from  a 
point  close  to  Stonehenge  Bottom,  running 
alongside  the  Shrewton  road,  and  entering 
the  vaUum  on  the  east  side,  and  joining 
the  other  roads  claimed  by  him  within 
the  vallum — a  somewhat  large  amount  of 
public  caiTiage-ways  to  find  within  a 
circle  whose  diameter  is  about  one  hundred 
yards,  and  whose  surfeice  is,  to  a  large 
extent,  covered  by  these  ancient  stones. 

The  witnesses  &11  into  two  classes — 
namely,  those  who  speak  to  tourist  traffic 
to  the  stones  and  back,  and  those  who 
speak  to  through  traffic  for  business  pur- 
poses.  The  evidence  shews  that  for  many 
years  there  has  been  a  large  concourse 
of  sightseers  to  Stonehenge,  who   have 
arrived  indifferently  from  all  sides.   They 
have  usually  driven  to  the  stones,  lefc 
their  carriages  there,  and,  after  amusing  or 
instructing  themselves  according  to  their 
several  tastes,  have  driven  away,  usually 
by  a  route  differing  from  that  by  which 
they  have  arrived.   The  track  from  Stone- 
henge Bottom  has  been  used  solely  by 
sightseers,  and  only  as  a  substitute  for  the 
adjacent  high  road,  when  the  latter  was 
freshly  stoned  or  the  like.     It  has  been 
twice  blocked  during  the    last    twenty 
years  or  so  by  the  defendant's  predecessors 


in  title;  and  on  the  £9icts  alone  (apart 
from  other  matters  to  which  I  will  refer 
later)  I  hold  that  no  public  right  of  way 
over  this  road  has  in  fact  been  proved. 
I  find  therefore,  as  a  factf  that  there  has 
for  many  years  past  been  a  large  amount 
of  traffic  to  Stonehenge  as  the  end  and 
object  of  the  journey ;  that  the  journeys 
have  been  made  for  the  purpose  of  visiting 
the  stones,  and  of  staying  there  for  such 
peiiod  as  each  visitor  may  find  pleasant 
for  the  purposes  of  inspection,  instmction,. 
and  general  enjoyment.  I  find  that  there 
has  been  no  through  traffic  by  any  of 
these  pleasure-seekers — that  is  to  say, 
they  have  not  driven  through  Stonehenge 
on  their  way  to  other  places,  but  their 
journey  has  been  to  Stonehenge,  and  the 
general  object  of  their  journey  has  been 
the  sight .  of  the  stones.  The  great 
majority  of  the  visitors  to  the  stones  have 
been  pleasure-seekers ;  but  some  evidence 
has  been  called  with  a  view  to  proving 
the  existence  of  a  public  carriage-way 
from  Durrington  along  the  Fackway,  and 
turning  off  it  across  the  downs  by  the 
Well  House,  and  so  up  the  avenue  to  the 
Shrewton  road,  and  into  the  circle  by 
the  Friar's  Heel.  The  defendant  denies 
the  existence  of  any  such  road ;  it  crosses 
Countess  Farm,  part  of  his  property,  to 
the  north  of  the  Shrewton  road,  as  well 
as  his  land  by  the  stones. 

Now  the  defendant  succeeded  to  the- 
estate  in  1899  under  the  will  of  a  prede- 
cessor who  died  in  1826,  and  during  the 
seventy-three  years  that  intervened  the 
property  has  been  in  the  possession  of 
two  successive  life  tenants.  Now,  it  is 
well  settled  that  a  public  way  can  be 
created  only  by  Act  of  Parliament  or  by 
dedication  by  the  owner,  and  dedication 
is  a  question  of  intention  and  of  title. 
User  by  the  public  is  some  evidence  of 
intention  to  dedicate,  but  the  person  said 
to  have  intended  cannot  dedicate  more 
than  he  owns.  Unless,  therefore,  the 
way  in  question  was  dedicated  before  182& 
there  has  been  no  dedication.  The- 
plaintiff  put  in  evidence  and  relied  on- 
a  plan  miade  by  Andrews  and  Drury  in 
1773;  but,  in  my  opinion,  it  is  plain^ 
that  no  such  track  as  the  alleged  Well 
House  track  is  shewn   upon    it.      Tho 
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track  actually  shewn  thereon  corresponds 
more  nearly  with  the  Netheravon  Way, 
and  was,  I  think,  afterwards  displaced  by 
it.  Further,  in  1823  an  award  was 
made  under  the  Inclosure  Acts,  and  a 
plan  was  duly  deposited  with  the  proper 
authority.  This  a^'ard  deals  with  Dur- 
rington  parish,  and  includes  two  fields 
over  which  the  Well  House  track  is  said 
to  run.  It  sets  out  the  Netheravon 
track  and  shews  no  trace  of  the  Well 
House  track.  Again,  in  1847  the  tithe 
map  was  made  for  the  purpose  of  the 
Tithe  Apportionment  Act,  and  this  again 
shows  no  trace  of  the  Well  House  track. 
Unless,  therefore,  I  can  assume  that  this 
road  was  dedicated  to  the  public  between 
1823  and  1826  there  has  been  no  one 
competent  to  dedicate  a  material  part  of 
it  until  1899.  I  could  mak^  no  such 
assumption  even  if  the  tithe  map  did  not 
exist,  but  this  map  confirms  my  opinion 
that  there  was  no  such  road  in  existence 
in  1847.  Further,  I  find  as  a  fact  that 
there  has  been  no  user  of  the  track  by  the 
public  '' openly  as  of  right,  and  for  so 
long  a  time  that  it  must  have  come  to  the 
knowledge  of  the  owners  of  the  fee  that 
the  public  were  using  it  as  of  right,"  to 
use  Mr.  Justice  Blackburn's  words  in  Green- 
wich Board  of  Works  v.  Mavdday^  It  is 
material  to  remember  that  this  is  open 
down.  The  allotment  road  No.  2  left  the 
Packway  at  or  about  the  point  where  the 
alleged  track  commences.  People  driving 
over  open  downs  were  not,  and  are  not, 
particular  in  keeping  to  the  track.  When 
they  left  the  Packway  some  followed  the 
allotment  road  No.  2 ;  some — for  example, 
Frank  Toomer  and  C.  S.  Ruddle — kept 
more  to  the  east  and  joined  the  Nether- 
avon track  further  down.  Others — such 
as  the  two  Ferrises  and  Mr.  Eendle,  of 
Brigmerston — drove  occasionally  along  the 
bottom  by  the  Well  House  and  up  the 
avenue ;  but  there  was  nothing  like 
regular  use  or  use  as  of  right.  Mr.  J. 
Sandell,  whose  testimony  I  accept,  never 
saw  the  same  persons  use  the  track  more 
than  once  except  Newton,  the  coalman, 
and  after  seeing  him  five  or  six  times  he 
stopped  him. 

It  would  serve  no  useful  purpose,  and 
would  lengthen  my  judgment  greatly,  if 


I  examined  all  the  evidence  in  detail.  I 
have  no  doubt,  and  I  find  that  the  result 
is  that  there  was  occasional  passage  by 
light  carts,  not  by  waggons,  but  very 
infrequent.  .Many  of  the  persons  who 
dr«ve  that  way  were  persons  who  were 
not  likely  to  be  stopped.  There  was  no 
one  on  the  spot  to  stop  them  in  the  great 
majority  of  cases,  nor  would  it  have  been 
worth  the  tenant's  while  to  ran  across 
from  any  distance  to  try  and  stop  a  light 
cart  that  did  no  damage  and  might  con- 
tain a  friend  or  neighbour.  Many  of  the 
plaintiff 's  witnesses  were  untrustworthy 
in  the  sense  that  they  were  illiterate, 
obviously  exaggerating,  and  inaccurate. 
As  to  the  £Etrm  traffic,  I  do  not  believe 
the  witnesses  who  spoke  to  driving 
waggons  la^en  with  wheat  and  drawn  by 
eight  horses,  and  threshing-machines,  and 
the  like  in  winter,  by  the  Well  House 
track  and  through  the  stones.  Farther, 
the  defendant's  witnesses  are  corroborated 
in  their  evidence  that  there  never  has 
been  a  track  in  fact  by  the  Well 
House,  and  certainly  no  road  used  by 
heavy  waggons,  not  only  by  the  nature 
of  the  ground,  but  by  two  documents, 
both  of  which  I  think  I  am  justified 
in  accepting  as  admissible  in  evidence  on 
this  point.  The  first  is  the  Ordnance 
map  of  1874.  Such  maps  are  not 
evidence  on  questions  of  title  or  questions 
whether  a  road  is  public  or  private,  but 
they  are  prepared  by  officers  appointed 
under  the  provisions  of  the  Ordnance 
Survey  Acts,  and  set  out  every  track 
visible  on  the  face  of  the  ground.  The 
map  of  1874  shews  no  trace  of  the 
alleged  Well  House  track.  The  second 
documents  are  the  plans  deposited  by  the 
railway  company  in  1897.  These  were 
open  to  inspection,  and  were  inspected  by 
numbers  of  persons.  They  shew  no  trace 
of  the  alleged  track,  and  the  railway  was 
intended  to  be  carried  on  an  embankment 
over  it.  There  is  no  evidence  that  any 
one  ever  made  any  objection  or  suggested 
the  existence  of  any  such  road  on  the 
enquiry.  Further,  the  condition  of  the 
ground  corroborates  it.  The  avenue  was 
the  ancient  approach  to  the  stones  from 
the  tumuli  to  the  east,  and  the  cursuaBnd 
tumuli  to  the  west.     There  is  no  sug- 
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geBtion  of  any  ancient  approach  from  the 
north  in  the  line  of  the  allied  track.  At 
the  end  of  the  avenue  the  ground 
shews  signs  of  tracks  to  the  east, 
where  flints  have  been  gotten,  but 
these  signs  cease  altogether  at  the 
bottom  for  some  distance.  Then  some 
way  up  the  north  slope  another  track 
appears,  which  is  apparently  due  to 
water-carts  and  the  carriage  of  flints 
gotten  there  to  the  Durrington  side. 

Finally,  dedication  is  a  question  of  in- 
tention. It  is  almost  inconceivable  that 
any  man  in  the  position  of  the  owner  of 
the  Amesbury  estate  would  be  guilty  of 
such  an  act  of  vandalism  as  to  dedicate 
a  way  for  waggons  and  carts  and  all  sorts 
of  traffic  through  the  midst  of  one  of  the 
most  interesting  relics  of  antiquity.  Then 
it  was  urged  Uuit,  even  if  the  Well  House 
track  is  not  proved  to  exist,  there  are 
tracks  from  the  Netheravon  track  through 
the  circle  to  the  Shrewton  road,  and  that 
ft  light  of  way  over  such  tracks  exists  for 
the  purpose  of  passing  to  and  from  the 
Shrewton  road,  irrespective  altogether  of 
the  stones.  This  is  really  equivalent  to 
asking  me  to  treat  the  stones  as  non- 
existent and  to  infer  a  right  of  simple 
passage  from  Netheravon  track  to  Shrew- 
ton road.  But  the  Netheravon  track  is 
a  public  road,  and  the  plaintiffs'  plan 
claims  no  less  than  four  other  ways,  all 
converging  into  one,  within  a  circle  of  less 
than  a  hundred  yards  diameter  and  join- 
ing the  Shrewton  road  at  a  point  about 
seventy  yards  from  the  place  where  the 
Netheravon  track  adjoins  it.  It  is  obvious 
that,  apart  from  the  stones,  no  such  net- 
work of  tracks  over  down  land  would  be 
held  to  be  public  roads.  Applying  Sir 
Qeorge  Mellish's  judgment  in  Wimbledon 
and  FtUney  Commons  Conaervatora  v. 
Hfxon  [l875],3®  I  should  say  that  the 
Netheravon  track  is  the  only  one  that 
could  be  allowed.  Such  a  case  would  be 
somewhat  similar  to  Robinaan  v.  Cowpen 
Local  Bowrd  [l89d]  ^^  where  the  Court  of 
Appeal  held  that  the  mere  feict  that  the 
public  had,  for  thirty  years  and  upwards, 
passed  in  all  directions  over  a  strip  of 
land  sixty-three  feet  by  twenty-three  feet 

(30)  45  L.  J.  Ch.  353  ;  1  Ch.  D.  362. 

(31)  63  L.  J.  Q.B.  235. 


in  a  town  surrounded  on  all  sides  by  high- 
ways, was  not  conclusive  evidence  of  in- 
tention to  dedicate.  But  in  &ct  I  find 
that  there  are  not  and  never  have  been 
any  such  tracks  through  the  circle  as 
figure  on  the  plaintiff's  plan.  The  plan 
put  in  by  the  defendant  is  correct,  and 
shews  that  there  are  five  tracks  entering 
the  circle,  but  that  none  of  them  cross.  The 
visitors  were  not  in  the  habit  of  crossing, 
but  drove  within  the  circle  and  left  their 
carriages,  which  then  turned  off  and 
waited,  having  attained  the  end  and 
object  of  their  journey.  It  is  impossible 
to  eliminate  the  stones.  The  whole  object 
of  the  journeys  was  to  see  the  stones ; 
and,  as  there  can  be  no  legal  right  of 
visiting,  walking  about,  and  inspecting 
the  stones  in  the  public,  these  visits  must 
be  deemed  to  have  been  by  the  per- 
mission of  the  owner;  and  such  per- 
mission must  obviously  be  presumed  to 
accord  with  the  circumstances  of  the  case 
and  to  be  a  permission  to  visit  and  inspect 
the  stones,  and  for  that  purpose  only, 
and,  as  necessarily  incident  thereto,  to 
drive  up  and  remain  and  drive  away  from 
the  circle.  No  one  would  dream  of 
driving  across  this  barren  triangle  if  the 
stones  were  not  there.  The  inference  is 
irresistible  that  the  permission  is  not  to 
drive  simply,  but  to  visit  the  stones,  and 
for  that  purpose  to  drive  there. 

The  proper  inference  to  be  drawn  must 
depend  on  the  circumstances  of  each  case, 
and  on  6uch  circumstances  will  depend 
whether  the  use  of  the  way  or  the  enjoy- 
ment of  some  view  or  object  of  interest  is 
the  real  inducing  cause,  or  whether  both 
may  be  such.  For  instance,  if  a  land- 
owner allowed  the  public  to  drive  into  his 
park  to  a  iniined  tower  or  chapel,  and  to 
return  by  the  same  way,  the  inference 
would  be  plain  that  the  ruins,  not  the 
drive,  were  the  inducing  cause,  especially 
if  the  road  were  as  bad  as  the  tracks  in 
the  present  case;  but  if  he  allowed  the 
public  to  drive  out  at  another  gate,  and 
this  made  a  convenient  passage  between 
two  viUages,  the  inference  to  be  drawn 
would  be  less  clear.  If,  however,  as  in  the 
present  case,  the  inference  is  plain  that 
the  permission  is  to  visit  the  stones,  and 
for  that  purpose  only  to  use  the  tracks. 
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then  such  permission  is  one  and  indivisible 
and  no  right  of  way  can  be  established 
irom  user  attributable  to  the  permission  to 
visit.  If  this  were  not  so,  the  necessity 
-of  being  churlish,  deprecated  by  Lord 
Bowen  in  the  passage  already  cited, 
would  arise  in  every  case  where  the  object 
of  interest  did  not  abut  on  the  high  road, 
and  the  landowner  in  the  case  I  have 
suggested  could  not  venture  to  allow 
visitors  to  drive  through  his  park  to  his 
ruins  lest  they  should  acquire  a  right  to 
•drive  there  after  he  had  withdrawn  his 
permission  to  visit  the  ruins. 

Further,  the  tracks  whicH  lead  into  the 
circle  cease  there  and  do  not  cross,  and  the 
public  have  no  jtie  spatiandi  or  manendi 
within  the  circle.  The  claim,  therefore,  is 
to  use  tracks  which  in  fact  lead  nowhere. 
Now,  the  cases  establish  that  a  public 
road  is  prima  facie  a  road  that  leads  from 
one  public  place  to  another  public  place 

{per  Lord  Cranworth  in  CampbeU  v.  Lang 
1853]  *^  and  Young  v.  CuMertaon  ®) ;  or, 
as  Lord  Justice  Holmes  suggests  in  the 
GiarU*8  Causeway  Caae,^  there  cannot 
prima  facie  be  a  right  for  the  public  to  go 
to  a  place  where  the  public  have  no  right 
to  be.  But  the  want  of  a  ter^ninus  ad 
quem  is  not  essential  to  the  legal  existence 
of  a  public  road.  It  is  a  question  of 
evidence  in  each  case,  and  it  is,  after  all, 
only  a  question  between  the  landowner 
and  the  public.  It  is  competent  to  the  land- 
owner to  execute  a  deed  of  dedication,  or  by 
similar  unmistakable  evidence  to  testify  to 
his  intention.  But  in  no  case  has  mere 
user  by  the  public,  without  more,  been  held 
sufficient.  Cases  of  non-thoroughfares, 
such  as  Connaught  Place  or  Stratford 
Place,  might  be  regarded  (as  suggested  in 
some  of  the  earlier  cases)  as  not  of  a  true 
cul  de  sac  at  all.  No  law  requires  the  way- 
farer to  take  the  shortest  route,  and  there 
is  nothing  in  law  to  prevent  a  man  walk- 
ing along  Oxford  Street  from  going  round 
Stratford  Place  instead  of  using  the  cross- 
ing. But  in  all  the  cases  in  which  a  ctd 
de  aao  has  been  held  to  be  a  public  road 
there  has  been  expenditure  on  it  by  the 
parish  or  local  authority.  In  Bourke  v. 
Davie  ^^  Lord  Justice  Kay  says :  *'  But  it  is 
argued  that  &cul  de  sac  may  be  a  high- 
(32)  1  Maoq.  451,  453. 


way.  That  is  so  in  a  street  in  a  town 
into  which  houses  open  and  which  is 
repaired,  sewered,  and  lighted  by  the 
public  authority  at  the  expense  of  the 
public.  .  .  .  But  I  am  not  avi-are  that  this 
law  has  ever  been  applied  to  a  long  tract 
of  land  in  the  country  on  which  public 
money  has  never  been  expended.''  Mr. 
Justice  Swinfen  Eady'sdecision  in  Att.-Cren. 
V.  Eichmand  Corporation^^  accords  with 
this.  I  venture  to  think  that  this 
expenditure  of  money  is  the  important 
consideration,  and  that  in  such  a  case  the 
landowner  who  has  permitted  the  expen- 
diture cannot  be  heard  to  say  that  a  road- 
way on  which  he  has  allowed  public  money 
to  be  spent  is  his  private  road;  but  the  mere 
transit  of  passengers  to  see  a  view  or  a 
house  at  the  end  will  create  no  right,  as 
Lord  Cranworth  says  in  Young  v.  Cuth- 
berteonfi  But  the  landowner  may,  by 
express  words  or  by  conduct  inducing  the 
expenditure  of  money  on  the  track  in 
question,  be  shewn  to  have  dedicated  even 
B,  <nd  de  eae  to  the  public.  There  are 
doubtless  drives  in  many  seaside  places 
and  elsewhere  which  may  have  become 
public  wa3rs  by  these  means.  This  ex- 
plains the  Giant's  Causeway  Case,^  for  in 
that  case  the  road  in  question  had  been 
*' presented  "  by  the  grand  jury  in  1814, 
and  had  been  repaired  by  the  public 
authority.  The  law  in  Scotland  is  clear 
on  the  subject.  In  Duncan  v.  Leee^^^ 
dealing  with  the  Bock  and  Spindle,  *'a 
natural  object  of  curiosity,  and  very  much 
visited  by  people  who  are  resident  in 
St.  Andrews  and  also  by  strangers  who 
come  there,"  the  Lord  President  says, 
**  But  no  amount  of  visitation  of  such  a 
place  by  persons  from  mere  curiosity  will 
create  a  right  of  public  way,  unless  the 
place  to  which  they  resort  is  in  the  proper 
sense  of  the  term  a  public  place."  ind 
the  Ck>urt  held  that  the  Rock  and  Spindle 
was  not  a  public  place  so  as  to  form  a 
terminus  and  establish  a  right  of  way, 
although  the  path  claimed  had  been  used 
for  upwards  of  forty  years  by  tourists, 
geologists,  and  members  of  the  public 
genenilly.  The  law  in  Ireland  is  stated 
by  Lord  Justice  Holmes,  in  delivering 
the  judgment  of  the  Court  in  Abererombtf 
V.  Fermjoy  Town  Commissioners,^^  to  the 
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same  eflfect,  and  at  page  314,  afber  stating 
that  Bamane  Walk  was  not  used  for  the 
purpose  of  reaching  any  definite  place, 
hut  as  a  place  of  recreation,  to  walk,  to 
saunter,  to  lounge,  to  chat,  to  meet  their 
friends,  he  says,  ^'  Dedication  of  a  public 
right  of  way  cannot  I  think  be  inferred 
from  user  of  this  kind."  No  case  to  the 
contrary  has  been  cited.  Mr.  Justice 
Wills,  in  his  summing-up  in  Eyre  v.  New 
Forest  Highway  Board^^^  asks:  "What 
would  be  the  meaning  in  a  country  place 
like  that  of  a  highway  which  ends  in  a  cul 
de  aac,  and  ends  at  a  gate  on  to  a  common  ? 
Such  things  exist  in  large  towns  .  .  . 
but  whoever  found  such  a  thing  in  a 
country  district  like  this,  where  one  of 
the  public,  if  there  were  any  public  who 
wanted  to  use  it  at  all,  would  drive 
up  to  that  gate  for  the  purpose  of 
driving  back  again!"  These  questions 
might  be  asked  with  great  force  in  the 
present  case.  He  then  adds  (and  counsel 
for  the  plaintiffs  relied  on  this) :  '*  I  have 
known  it  successfully  established  in  a  beau- 
tiful walk  leading  to  a  cliff  end  or  a  place 
on  the  sea  shore."  But  this  may  well  have 
been  so,  if  the  circumstances  were  such  as 
I  have  mentioned  above.  I  hold,  there- 
fore, that  the  access  to  the  circle  was  in- 
cident only  to  the  permission  to  visit  and 
inspect  the  stones,  and  was  therefore  per- 
missive only ;  and,  further,  that  the  tracks 
to  the  circle  are  not  thoroughfares,  but 
lead  only  to  the  circle,  where  the  public 
have  no  right  without  permission,  and 
therefore  are  not  public  ways. 

The  action  accordingly  f&ils,  and  ought 
never  to  have  been  brought.  It  is  plain 
that  the  vicinity  of  the  camp  and  the 
consequent  increase  of  visitors  compelled 
the  defendant  to  protect  the  stones  if 
they  were  to  be  preserved ;  and  he  has 
done  nothing  more  than  is  necessary  for 
such  protection.  I  desire  to  give  the 
relators  credit  for  wishing  only  to  pre- 
serve this  unique  relic  of  a  former  age 
for  the  benefit  of  the  public,  but  I  fail 
to  appreciate  their  method  of  attaining 
this.  The  first  claim  to  dispossess  the 
defendant  of  his  property  is  simply  ex- 
travagant ;  so  much  so  th^t,  although  not 
technically  abandoned,  no  serious  argu- 
ment was  addressed  to  me  in  support  of 
Vol.  74.— Chano. 


it.  The  rest  of  the  claim — for  rights  of 
way  over  the  network  of  tracks  shewn 
on  the  plaintiffs  plan — ^if  successful, 
would  defeat  the  relators'  object.  If  these 
ways  were  left  unfenced,  and  heavy  traffic 
passed  through  the  circle,  there  would  be 
great  risk  of  injury ;  and  even  without 
such  traffic  there  is  great  risk  from  the 
increased  numbers  of  passers-by.  As  Sir 
Norman  Lockyer  (whose  interesting  ap- 
plication of  the  orientation  theory  to 
Stonehenge  has  recently  appeared)  says 
in  one  of  his  articles,  "  The  real  destruc- 
tive agent  has  been  man  himself— savages 
could  not  have  played  more  havoc  with 
the  monument  than  the  English  who  have 
visited  it  at  different  times  for  different 
purposes."  I  feel  no  confidence  that  the 
majority  of  tourists  have  improved,  nay, 
rather  —  "Aetas  parentum  pejor  avis 
tulit  nos  nequiores."  It  is  only  fair  to 
the  defendant  to  say  that  he  is  not  acting 
capriciously,  but  on  expert  advice  for  the 
preservation  of  the  stones.  If,  on  the 
other  hand,  the  roads  are  all  fenced  off, 
the  general  appearance  would  be  ruined, 
and  no  human  being  would  be  in  any 
way  the  better.  It  is  not  immaterial 
to  remark  that  this  is  not  the  action  of 
the  district  or  the  county  council  to  pre- 
serve rights  of  way,  but  is  brought  on  the 
relation  of  strangers  on  the  score  of  the 
public  interest  in  Stonehenge.  The  action 
is  dismissed  with  costs. 


Solicitors— Home  k  Birkett,  for  plaintiffs ; 
Farrer  &  Co.,  for  defendant. 

[Reported  hy  R.  J.  A,  Morrison,  Esq,, 
J3arrister-at-LaTv» 


2T 


Digitized  by 


Google    _ 


610 


CHANCERY  DIVISION. 


[1905 


^  T  r     ScHOLEFiELD,  In  re ; 

™f^nK^'        3  SCHOLEFIELD  V.  St.  JoHN. 

T  J    aiA     1  Young,  In  re;  Smith  v. 
July  6,  U.    (  'st.  John. 

Conflict  of  Laws — General  Power  of 
Appointment — Personal  Property — Exer- 
cise by  WUl — Foreign  DomicU  —  Unat- 
tested WiU^ValidUy—WiUs  Act,  1837 
(1  Vict,  e,  26),  ss.  9,  10,  and  27. 

Such  words  as^^aU  the  property  which 
comprises  my  estate  in  England  as  well  as  in 
France"  contained  in  a  foreign  unU,  which 
is  not  attested  in  conformity  udth  English 
ktWj  is  not  such  cm  indication  that  the  wiU 
is  to  he  oonstnud  with  reference  to  English 
law  as  to  import  section  21  of  tha  Wills 
Act  so  as  to  operate  as  an  exercise  of  a 
general  power  of  appointment. 

D'Este  Settlement  Trust,  In  re ;  Poul- 
ter  V.  D'Este  (72  L.  J.  Ch.  305;  [1903] 
1  Ch.  69S),  followed. 

Price,  In  re ;  Tomlin  v.  Latter  (69  L.  J. 
Ch.  225  ;  [1000]  1  Oh.  442),  explained  and 
distinguimed. 

C,  having^  under  each  of  two  English 
wiUsy  a  general  power  to  appoint  a  fund 
by  wUl,  and  being  a  domiciled  French- 
woman^ made  a  wUl  and  codicils  in  French 
form,  appointing  her  niece  S.  general  and 
universal  legatee  of^^  cdl  the  property  which 
comprises  my  estate  in  England  as  well  as 
in  France"  The  wiU  and  codicils  were 
unattested,  but  valid  according  to  French 
lawy  and  were  admitted  to  probate  in  Eng- 
land, together  vnth  other  documents  in  the 
handu)riting  of  the  testatrix  referring  to 
the  property  and  the  power  : — Held,  thai 
the  wiU  and  eodicils  did  not  operate  as  an 
execution  of  the  power. 

Adjourned  summonses. 

The  question  raised  was  whether  certain 
general  testamentary  powers  of  appoint- 
ment vested  in  the  late  Isabella  Deborah 
Comtesse  De  Damafi  D'Hautefort  had 
been  validly  exercised  by  her,  and  it 
depended  upon  the  question  whether  her 
testamentary  dispositions  ought  to  be 
construed  according  to  English  or  French 
law. 

The  Comtesse  was  an  English  lady 
born  of  English  parents  named  Young. 
She  was  twice  married  :  first,  to  E.  C. 


Scholefield,  who  died  in  1859;  and 
secondly,  to  the  Comte  De  DamasDHaute- 
fort,  who  died  in  1887.  The  Comte  was 
a  French  subject,  domiciled  in  France, 
and  by  her  marriage  with  him  the 
Comtesse  lost  her  English  domicil  aod 
acquired  her  husband's  French  domicil, 
and  retained  such  French  domicil  until 
her  death,  which  took  place  in  Paris  on 
March  13,  1904. 

By  his  will  dated  July  22,  1851,  E.  G. 
Scholefield,  the  first  husband  of  the  testa- 
trix, who  died  on  November  1,  1859, 
bequeathed  his  residuary  personal  estate 
to  his  two  brothers  as  trustees  of  his  said 
will  upon  trust  as  to  one-third  part  thereof 
for  such  person  or  persons  in  such  shares 
and  proportions  as  his  wife,  Isabella 
Deborah  Scholefield,  should  by  her  last  will 
and  testament  in  writing,  notwithstanding 
any  future  coverture,  direct  or  appoint, 
and  in  de£Biult  of  any  such  last-mentioned 
direction  or  appointment,  and  bo  fiaar  as 
the  same  should  not  extend,  then  upon 
trust  for  the  testator's  executors  and 
trustees  absolutely. 

Under  the  will  dated  May  6,  1858,  of 
her  mother,  Jane  Young,  who  died  on 
August  9,  1862,  the  testatrix  also  had  a 
life  interest  and  a  general  testamentary 
power  of  appointment  in  the  ordinary 
form  over  a  share  in  the  estate  of  the 
said  Jane  Young,  which  consisted  of  per- 
sonalty, such  share  to  go  in  default  of 
appoin^ent  upon  the  trusts  therein 
declared. 

The  property  over  which  the  testatrix 
thus  had  powers  of  appointment  under 
the  two  wills  consisted  of  14,000^.  and 
1,200^.,  or  a  total  exceeding  15,000/. 

By  a  will  dated  July  19,  1888,  written 
in  French  by  a  notary  and  made  at 
Pau,  the  testatrix  appointed  her  brother, 
W.  B.  Young,  her  general  and  universal 
legatee  and  bequeathed  to  him  "  all  the 
movable  and  immovaUe  property  which 
shall  be  found  to  belong  to  me  on  my 
death  as  well  in  France  as  in  England,'' 
upon  condition  that  he  executed  legacies 
amounting  to  4,0002.  in  favour  of  two 
nieces  of  the  testatrix ;  and  in  the  event 
of  her  said  brother  predeceasing  her,  the 
testatrix  appointed  Millioent  Mondyher 
universal  legatee.  This  will  was  executed 
and  attested  by  three  witnesses,  conform- 
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ably  with  seotion  9  of  the  Wills  Act, 
1837.^ 

By  a  holograph  codicil  to  this  will 
dated  June  4,  1889,  made  in  Paris,  the 
testatrix  appointed  her  niece,  Millicent 
Mandy,  her  universal  legatee,  in  case  her 
brother  refused  the  office.  This  codicil 
was  not  attested  conformably  with  sec- 
tion 9. 

By  a  holograph  will,  written  in  French, 
dated  September  29,  1890,  and  made  in 
Paris,  the  testatrix  appointed  her  said 
brother,  W.  B.  Young,  her  universal 
legatee — *'  wishing  that  he  receive  in  full 
ownership  all  the  property  which  com- 
prises my  estate  in  England  as  well  as  in 
France."    This  will  was  not  attested. 

By  a  codicil  dated  February  9,  1893, 
the  testatrix,  in  the  event  of  her  brother 
not  accepting,  or  in  the  event  of  his  dying 
before  her,  appointed  her  niece  Helen  St. 
John  her  universal  legatee ;  and  by  another 
codicil  dated  August  8,  1903,  in  case  her 
niece  Helen  St.  John  should  die  before 
her,  she  appointed  Agnes  Peacock  her 
universal  legatee.  Neither  codicil  was 
attested. 


(1)  Willfl  Act,  1837  (1  Vict.  c.  26).  s.  9  : 
**No  will  shall  be  valid  nnlesB  it  shall  be 
in  writiog  and  executed  in  manner  herein- 
after mentioned ;  (that  is  to  say,)  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  pre- 
sence and  by  his  direction ;  and  sach  signature 
shall  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses  pre- 
sent at  the  same  time,  and  such  witnesses  ^11 
attest  and  shall  subscribe  the  will  in  the  pre- 
sence of  the  testator,  but  no  form  of  attestation 
shall  be  necessary." 

Section  10 :  ** . . .  no  appointment  made  by 
will,  in  exercise  of  any  power,  shall  be  valid, 
unless  the  same  be  executed  in  manner  herein- 
before required;  and  every  will  executed  in 
manner  hereinbefore  required  shall,  so  far  as  re- 
spects the  execution  and  attestation  thereof,  be 
a  valid  execution  of  a  power  of  appointment  by 
will,  notwithstanding  it  shall  have  been  ex- 
pressly required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  addi- 
tional or  other  form  of  execution  or  solemnity." 

Section  27  :  " . . .  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of 
the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manuer,  shall  be 
construed  to  include  any  real  estate,  or  any 
real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may 


In  a  holograph  letter  dated  May  2, 
1900,  the  testatrix  wrote  as  follows : 

"Dearest  Sissie, — In  my  will  I  have 
left  everything  I  have  to  dear  Walter 
with  certain  provisions  which  I  felt  sure 
he  would  &ithfully  carry  out  and  in  the 
event  of  my  surviving  him  to  you  feeling 
sure  that  you  would  do  the  same.  Of 
course  if  the  expenses  are  more  than  I 
have  calculated  you  will  deduct  from  the 
sums  left  to  others,  but  if  there  should  be 
a  surplus  after  having  sold  all  my  things, 
I  should  like  it  divided  between  Olivia, 
yourself  and  Sophy.    (Signed)  Isabella." 

In  another  holograph  letter  dated 
July  17,  1902,  she  wrote : 

"  Dearest  Sissie, — I  am  much  troubled 
in  mind  about  poor  Mary.  ...  I  wish 
her  to  have  together  with  the  500/« 
enough  furniture  for  two  rooms.  .  .  . 
(Signed)  Isabella." 

In  the  same  envelope  with  the  above 
two  letters,  among  other  papers  found  in 
a  desk  of  the  testatrix,  was  an  unsigned 
and  undated  memorandum  in  the  hand- 
writing of  the  testatrix,  which  stated  as 
follows : 

"  On  my  death  you  ought  to  receive 
from  Ootterell  and  Claude  Scholefield' 
(the  trustees  of  the  first  husband's  will) 
"  the  sum  of  15,000^,,  dear." 

The  testatrix  died  on  March  13,  1904, 
having  survived  her  brother,  W.  B, 
Young,  but  leaving  her  niece,  the  defen- 
dant Helen  St.  John,  surviving  her. 

On  April  9,  1904,  the  defendant 
Helen  St.  John  was  put  in  possession  of 
her  estate  by  the  French  Court. 

On  July  1,  1904,  letters  of  administra- 
tion, with  translations  of  all  the  above- 
mentioned  wills,  codicils,  and  letters,  all 
of  which  (excepting  the  unsigned  memo- 
randum) were  admitted    to  probate  in 

have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution 
of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  will ;  and  in  like  manner  a  be- 
quest of  the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include 
any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the 
case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the 
will." 
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England  as  being  valid  and  eflfectual  tes- 
tamentary dispositions  according  to  the 
law  of  France,  were  granted  to  the  de- 
fendant Helen  St.  John  as  the  universal 
legatee. 

The  value  of  the  estate  of  the  testatrix 
in  England  was  sworn  at  625^.  3a,  lid. 
Her  property  in  France  consisted  of  fur- 
niture and  personal  effects  of  small  value 
and  about  1,400Z.  in  cash,  but  she  was 
heavily  in  debt  on  account  of  her  late 
husband,  the  Comte  De  Damas  D'Haute- 
fort,  who  had  predeceased  her. 

It  was  stated  by  the  defendant  Helen 
St.  John,  and  not  contradicted,  that  the 
testatrix's  sole  income  had  been  derived 
from  her  life  interest  under  the  above- 
mentioned  wills  of  her  first  husband  and 
her  mother,  and  that  she  was  well  aware 
that  since  the  death  of  her  second  husband 
she  could  never  have  paid  the  legacies  to 
her  nieces,  amounting  to  4,0001,  out  of 
her  French  property. 

The  plaintiffs,  who  were  respectively 
the  trustees  of  the  two  wills,  desired  the 
opinion  of  the  Court  upon  the  question 
whether  the  testamentary  dispositions  of 
the  testatrix  operated  as  an  execution  of 
the  powers  of  appointment  conferred 
upon  her,  having  regard  to  the  fiBicts  that 
£he  had  not  referred  either  to  the  powers 
or  to  the  property  comprised  therein,  and 
that  section  27  of  the  Wills  Act  *  did  not 
apply,  as  her  last  will  and  codicils  were 
not  executed  and  attested  in  conformity 
with  the  provisions  of  sections  9  and  10. 

The  evidence  of  experts  in  French  law 
was  adduced,  shewing  that  nothing  corre- 
sponding to  the  English  testamentary 
power  of  appointment  was  known  to  the 
French  law,  but  that  the  creation  of  a 
universal  legatee  involved  the  passing  of 
all  property  over  which  the  testator  had 
any  power  of  disposition;  also  that  by 
the  law  of  France,  differing  in  this 
respect  from  the  law  of  England,  the 
documents  discovered  after  the  death  of 
the  testatrix  would  be  admissible  as 
evidence  of  her  intention. 

T,  T,  Blyih,  for  the  trustees  of  the  will 
of  the  first  husband. 

JSfeviUe^  K,C.,  and  A,  Z.  MorriSy  for  the 
universal  legatee. — A  general  power  of 
appointment  is  a  technicality  unknown  to 


the  French  law;  but  according  to  the 
evidence  of  the  fVench  experts  the  words 
used  by  the  testatrix  would  pass  all  pro- 
perty over  which  she  had  any  power  of  dis- 
Eition.  In  Pricey  In  re  ;  Tomlin  v.  Latter 
}o],*  Stirling,  J.,  thought  that  the 
glish  and  not  the  French  rules  of  con- 
struction ought  to  be  applied.  In  UE^te 
Settlement  Trust,  In  re  ;  Paulter  v.  I/Este 

S1903],^  Buckley,  J.,  held  that,  to  make  a 
breign  will  valid  according  to  the  law  of 
England,  the  formalities — for  example, 
attestation — required  by  sections  9  and  10 
must  be  complied  with ;  but  it  is  difficult  to 
see  why  for  that  reason  the  use  of  the  words 
"testator"  and  "will"  in  section  27  of 
the  Wills  Act^  should  be  limited  to  a 
will  executed  in  the  presence  of  two 
witnesses.  In  D'Eate  Settlement  Trust, 
In  re^  there  was  no  reference  to  England 
or  English  law  in  the  will  and  no  evidence 
as  to  the  applicability  of  French  law. 

P,  0,  La'Oyrence,  K.C,<,  and  Leigh  Clares 
for  persons  taking  in  de&ult  of  appoint- 
ment.— ^The  testatrix  made  no  valid  ex- 
ercise of  her  powers.  This  question  must 
be  determined  according  to  English  law. 
This  will  contains  no  reference  to  either 
the  fund  over  which  she  had  the  power 
or  the  power  itself,  and  so  is  unlike  that 
in  Pricey  In  re^  where  there  were  special 
words  referring  to  "  England  the  same  as  in 
France."  This  case  is  governed  by  UEsU 
Setaement  Trust,  In  re.^  Under  the  Wills 
Act,  1837,^  the  benefits  of  section  27 
cannot  be  claimed  without  compliance 
with  sections  9  and  10.  The  expressions 
in  the  documents  outside  the  will  cannot 
bo  used  here,  where  English  and  not 
French  law  applies ;  if  the  French  Courts 
had  to  decide  on  this  will,  they  would 
have  to  deal  with  the  English  Law  as  a 
fact. 

Stewart-Smith,  K,C.,  and  Dauney,  for 
other  persons  taking  in  default  of  appoint- 
ment.—Prior  to  the  Wills  Act,  1837,^  a 
general  power  of  appointment  could  not 
be  exercised  by  a  will  unless  there  was  a 
reference  to  the  power  or  the  property. 
Here  sections  9  and  10  are  not  complied 
with,  and  section  27  does  not  apply  to  a 
foreign  will.  The  decision  in  Price,  In  re  ; 
Tomlin  v.  Lattery^  would  have  been  the 

(2)  69  L,  J.  Ch.  225  ;  [1900]  I  Ch.  442. 

(3)  72  L.  J.  Ch.  305  ;  [1903]  1  Ch.  898. 


Digitized  by 


Google 


Vol.  74.] 


CHANCERY  DIVISIOK. 


613 


SCHOLEFIELD,   In  RE. 

other  waj  but  for  the  words  referring  to 
''  England  as  in  France."  The  evidence 
of  the  experts  is  not  to  be  relied  on,  as 
their  province  is  only  to  state  the  law  on 
the  meaning  of  technical  terms,  and  not 
to  construe  the  provisions  of  the  will — 
Di  Sara  {Duchess)  v.  PMUips  [l863]  *  and 
Stearine  Kamrsen  Fabrick  Gonda  Co,  v. 
Meintzmann  [i864].*  The  extrinsic  evi- 
dence of  the  documents  outside  the  will 
is  inadmissible,  each  Court  being  governed 
by  the  lex  fori.  The  Court  will  not  be 
affected  by  the  fact  that  the  testatrix  had 
not  enough  property  apart  from  the  fund 
over  which  she  had  the  power,  as  she 
might  have  got  more  between  the  dates  of 
her  will  and  her  death. 

iVew^fo,  K.C.,  in  reply.— If  the  French 
rules  of  construction  govern  this  case, 
there  is  competent  evidence  that  the 
words  used  by  the  testatrix  are  sufficient. 
But  if  the  English  law  is  to  apply,  then 
the  decision  in  Price,  In  re ;  Tomlin  v. 
LalUir^  governs  this  case.  In  D^Este 
SeUlemerU  Trusty  In  re,^  it  was  held  that 
the  French  law  must  prevail,  and  that 
accordingly  the  canon  of  construction, 
being  an  English  canon,  contained  in 
section  27  of  the  Wills  Act,  1837,^  could 
not  be  brought  in.  In  D'Hiuxrt  v.  Hark- 
ness  [1865]  ^  the  will  was  not  attested,  and 
yet  was  held  to  be  an  effectual  appoint- 
ment. If  Buckley,  J.,  in  D'Bste  SeUle- 
merU Trust,  In  re?  held  that  because  of 
section  10  of  the  Wills  Act,  1837,  a 
foreign  will  cannot  exercise  a  general 
power  of  appointment  unless  it  is  attested 
by  two  witnesses,  he  was  deciding  con- 
trary to  the  decisions  in  D'Huart  v.  Haflrh- 
nesSf^  Price,  In  rc,^  and  Harman,  In  re  ; 
Lloyd  V.  Tardy  [1894].^  The  first  will  of 
the  testatrix,  dated  July  19,  1888,  was 
attested  so  as  to  satisfy  section  9  of  the 
Wills  Act,  1837,^  and  it  is  arguable  that 
that  operated  as  an  exercise  of  the  powers. 

On  the  second  summons.  A,  L,  EUis, 
for  the  trustees  of  the  will  of  Mrs.  Young ; 
NeviUe,  K,C,,  and  A.  Z.  Morris,  for  the 
universal  legatee ;  and  P.  S,  Stokes,  for 

(4)  33  L.  J.  Oh.  129 ;  10  H.L.  C.  624,  638. 

(5)  17  C.  B.  (N.S.)  56. 

(6)  34  L.  J.  Ch.  311 ;  34  Beav.  324. 
<7;  63  L.  J.  Ch.  822;  [1894]  3  Ch.  607. 


persons  interested  in  default  of  appoint- 
ment, respectively  repeated  and  adopted 
the  foregoing  arguments. 

Cur,  adv,  vuM. 

Keeewioh,  J. — The  main  question 
arising  on  this  summons  can  be  concisely 
stated.  A  lady  domiciled  in  France,  on 
whom  a  power  of  appointment  by  will 
over  personal  property  had  been  con- 
ferred by  an  English  instrument,  made  a 
will  constituting  the  defendant  Miss  St. 
John  universal  legatee,  which  referred 
neither  to  the  property  nor  the  power, 
and  was,  admitted  to  probate  here  only 
because  it  complied  with  the  law  of  the 
domicil.  Did  this  will  operate  as  an 
exercise  of  the  testamentary  power  of 
appointment  ? 

The  precise  question  came  before  Mr. 
Justice  Buckley  in  D'Este  Settlement 
Trust,  In  re?  and  he  decided  that  a  like 
power  was  not  exercised  by  a  like  will. 
I  am  not  sure  that  I  have  thoroughly 
and  correctly  grasped  the  reasoning  of 
the  learned  Judge ;  but  his  conclusion  is 
perfectly  plain,  and  I  ought  to  follow  it 
unless  convinced  that  it  is  wrong.  That 
conclusion  is  that  a  testamentary  power 
can  only  be  exercised  by  a  will  which  con- 
forms to  English  law,  and  that  what  is 
called  the  rule  of  construction,  depending 
on  section  27  of  the  Wills  Act,  1837, 
has  no  application  to  any  instrument 
other  than  an  English  will — that  is,  does 
not  apply  to  a  will  not  executed  accord- 
ing to  the  provisions  of  English  law,  not- 
withstanding that  by  reason  of  its  having 
been  made  according  to  the  law  of  the 
testator's  domicil,  or  otherwise,  it  is 
admissible  to  probate  here.  Perhaps  the 
phrase  "rule  of  construction"  is  not  a 
particularly  happy  one.  The  effect  of 
section  27  is  to  provide  that  as  regards 
English  wills — ^that  is,  wills  executed  and 
att^ted  according  to  the  law  of  England — 
there  is  no  longer  any  occasion  to  refer  to 
a  testamentary  power,  or  to  the  property 
affected  by  that  power,  provided  the  will 
contains  a  geneml  devise,  or  bequest, 
such  as  would  pass  the  property  if  it  were 
the  testator's  own ;  and  the  question,  to 
state  it  again  in  a  slightly  different  form, 
is  whether  this  provision  is  applicable  to 
wills  not  executed  and  attested  according 
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to  English  law.  Mr.  Jusfcice  Buckley 
decided  that  it  is  not  applicable,  and  that 
decision  governs  the  present  case. 

Bat  it  is  said  that  thei^  are  other 
authorities  deciding  otherwise.  First, 
reference  is  made  to  a  case  of  UHwhri  v. 
HarhM9B^  which  has  been  approved  by 
the  present  Lord  Justice  Stirling  in  Fri»^ 
In  rt,^  In  that  case  Lord  Romilly  had 
to  consider  a  power  exercisable  "  by  last 
will  and  testament  in  writing  duly 
executed,"  and  he  held  the  power  to  have 
been  exercised  by  a  will  of  which,  though 
unattested,  probate  had  been  granted  in 
this  country  because  made  according  to 
the  law  of  the  testator's  domicil.  But 
that  will  specifically  gave  the  property  in 
question,  a  sum  of  Consols,  to  the  legatee 
claiming  that  the  power  had  been  exercised, 
and  thus  it  appears  that  there  was  com- 
pliance with  the  English  law,  apart  from 
the  provisions  of  section  27  of  the  Wills 
Act,  and  that  the  question  which  I  have 
to  deal  with  did  not  arise.  Again,  it  is 
said  that  the  point  was  decided  by  myself 
in  Hofrman^  In  re^  There  is  nothing  in 
the  report  to  indicate  that  the  question 
now  under  consideration  was  there  raised. 
It  is  extremely  unlikely  that,  if  the  &ct8 
allowed  of  its  being  raised,  it  would  have 
escaped  notice,  and  probably  they  did  not 
allow  it ;  .but  it  is  sufficient  to  say  that 
the  point  was  not  raised  in  argument,  or 
dealt  with  by  the  judgment. 

The  only  other  authority  requiring 
notice  is  the  decision  of  Mr.  Justice 
Stirling  in  Prioey  In  re}  Needless  to 
say  the  judgment  is  replete  with  learnings 
and  those  who  seek  instruction  on  this 
subject  generally  will  find  it  there  writ 
large;  but  he  certainly  did  not  decide, 
and  as  I  read  his  judgment  he  did  not 
express  an  opinion  on,  the  particular 
point  now  under  consideration.  In  the 
will  before  him  the  testatrix  had  directed 
that  it  should  be  considered  ^  in  England 
the  same  as  in  France,"  and  the  learned 
Judge  accepted  this  as  an  indication  upon 
the  face  of  the  will  that  she  wrote  it 
with  reference  to  the  law  of  England  as 
well  as  the  law  of  France,  and  that, 
therefore,  he  was  entitled  to  apply  the 
roles  of  construction  which  would  by 
English  law  be  applied  to  a  will  expressed 
in  the  same  terms,  including  the  rule  of 


construction  introduced  by  section  27  of 
the  Wills  Act.  His  conclusion  depends 
on  this,  and  on  this  alone. 

As  regards  text  -  writers,  there  is 
nothing  to  add  to  Mr.  Justice  Stirling's 
quotation  from  Mr.  Dicey's  Ccnfliet  of 
LavsB,  p.  684,  that  ^  Any  will  of  movables 
which  is  valid  according  to  the  law  of  the 
testator's  domicil  at  the  time  of  his  death 
is  valid ''  in  England.  The  profession  is 
still  waiting  for  a  new  edition  of  Mr. 
Westlake's  book  on  PriwUe  IntemcUumal 
LaWy  and  Mr.  Footo  in  his  valuable  work 
on  Private  International  Jurisprudence 
(3rd  ed.,  at  p.  273^  the  most  recent  on 
this  subject,  quotes  Mr.  Justice  Buckley 
as  having  decided  the  particular  point 
as  he  certainly  did,  but  without  comment. 

Some  reasons  were  urged  why  this 
lady's  will  should  be  accepted  on  special 
grounds  as  an  exercise  of  the  testa- 
mentary power.  She  disposes  of  all  the 
movable  and  immovable  property  which 
should  be  found  to  belong  to  her  "  as 
well  in  France  as  in  England,"  and  it  was 
urged  that  these  words  are  equivalent 
to  those  which  influenced  Mr.  Justice 
Stirling's  decision  in  PricBy  In  re^  They 
seem  to  me  essentially  different.  There 
is  no  indication  of  any  reference  to 
English  law,  and  all  the  testatrix  intends 
is  that  her  will  shall  be  construed  largely 
so  as  to  include  property  wherever 
situate,  and  especially  property  situate  in 
England.  Then  it  is  said  that,  although 
the  codicils  were  unattested,  the  will  was 
executed  in  the  presence  of  two  wit< 
nesses,  who  attested  it  in  a  form  sufficient 
to  comply  with  the  English  law — ^secticm  d 
of  the  Wills  Aet.  It  may  be  se^  but  the 
gift  to  the  defendant  Miss  St.  John  is 
by  an  unattested  codicil,  and  her  title 
must  depend  on  that.  My  attention  waa 
called  Uy  expert  evidence  intended  to 
shew  that  the  French  Courts  would  place 
a  construction  on  this  testamentary  dis- 
position iavourable  to  the  defendant  Miss 
St.  John.  Comments  were  made  on  this 
evidence,  and  objections  were  raised  to 
the  admissibility  of  some  parts  of  it.  I 
pass  by  both  comments  and  objections 
alike,  because  it  seems  to  me  that  the 
question  for  decision  is  one  of  English 
law ;  and  I  take  it  that,  whatever  else  it 
might  decide,  the  French  Court  would 
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neoefisarily  follow  English  ftnthorities  on 
a  question  of  English  law. 

The  short  result  is  that,  although  the 
power  was  exercisable  by  will,  and  this 
lady's  testamentary  disposition,  notwith- 
standing non-compliance  with  the  pro- 
visions of  the  Wills  Act,  has  been  treated 
as  a  will  and  admitted  to  probate,  yet  it 
is  not  a  will  which  can  be  oonstmed 
according  to  the  rule  of  section  27  of  the 
Wills  Act,  and  that,  in  default  of  appli- 
cation of  that  rule,  it  does  not  operate 
as  an  exercise  of  the  testamentary  power 
conferred  on  the  testatrix. 


Solicitors— Blyth,  Button,  Hartley  &  Blyth; 
Barton,  Teates  &  Hart ;  Fardell  Sc  Canning, 
agents  for  G.  Fardell,  Ryde ;  C.  &  S.  Harrison 
&Co. 

[^Reported  hy  Warwick  H.  Draper,  Esq,, 
BarrUteT'Ot-Law . 


BUCKLET,  J. 
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Behbens  v.  Eichabds. 


July  20.  21,  22.  v 
Aug.  1.        ) 

Treipass — Public  Highway — Right  riot 
Eatablished  —  UBer  of  Country  Paths — 
Absence  of  Injury — Injunction  Refused. 

Where  a  defendant  aete  tep,  ae  a  defence 
to  an  action  for  trespaea,  a  public  right  of 
way  which  he  fails  to  establish,  and  the 
public  use  of  the  way  does  no  present  injury 
to  the  landoumer,  who,  moreover,  disclaims 
any  intention  of  stopping  it  so  long  as  it 
does  not  conflict  with  the  due  enjoyment  of 
his  property,  the  Court  wiU  not  interfere 
by  injunction,  but  wiU  make  a  dedara- 
tion  and  impose  nominal  damages  for  the 
trespass. 

From  the  public  use  of  country  paths  by 
permission  for  the  purpose  of  pleasure  tw 
dedication  can  be  inferred. 

Action  for  an  injunction  and  damages. 

The  plaintiff  was  owner  in  fee  of  cer- 
tain lands  on  the  Cornish  coast,  and  the 
defendants,  some  of  whom  were  fisher- 
men, had  thereon  broken  down  a  wall 
and  stone  fence,  filled  up  a  trench  dug  by 


the  plaintiff  across  a  road,  removed  two 
stone  posts,  broken  down  and  displaced  a 
bed  of  bulbs  and  a  turf  wall,  and  broken 
down  and  demolished  a  turf  fence,  all  the 
property  of  the  plaintiff. 

The  plaintiff  claimed,  besides  damages, 
a  perpetual  injunction  to  restrain  the  de- 
fendants from  entering  and  trespassing 
upon  his  said  lands,  and  from  committing 
the  said  acts,  and  from  in  any  way  com- 
mitting any  trespass  to  and  upon  the  said 
lands,  and  from  interfering  with  him 
in  the  quiet  possession  and  enjoyment 
thereof. 

The  defence  was  to  the  effect  that  the 
said  acts  were  dcxie  in  the  exercise  and 
assertion  of  a  public  right  of  way  over 
certain  roads,  paths,  or  tracks  leading  to 
the  sea,  and  which  had  been  wrongfully 
obetructed  by  the  plaintiff. 

Astbury,  KXJ,,  Garland,  and  T.  H, 
Watson,  for  the  plaintiff.  —  We  have 
proved  our  title,  and  have  shewn  that 
there  is  no  public  right  of  way  over  these 
roads  and  tracks,  but  we  do  not  wish  to 
act  harshly  towards  the  defendants.  We 
do  not  press  for  an  injunction,  for  our 
purpose  will  be  fully  answered  by  a  de- 
claration that  there  is  no  public  right  of 
way. 

J,  G.  Wood  and  J.  £.  Rcmdolph,  for  the 
defendants. — The  public  have  a  right  to 
reach  the  sea  for  the  purpose  of  fishing 
or  boating,  and  the  shore  is  therefore  a 
proper  terminus  ad  quern  for  a  highway. 
The  tracks  have  become  public  hi^ways 
by  user — none  the  less,  in  the  case  of  the 
one  leading  to  Pixies'  Cove,  because  the 
user  has  there  been  mainly  for  the  pur- 
pose of  visiting  the  caverns  at  that  place. 
The  acts  in  respect  of  which  the  action  is 
brought  were  done  for  the  purpose  of 
asserting  this  right.  Even  if  there  be  no 
public  right  of  way,  it  is  no  injury  to 
the  plaintiff  that  the  public  should  use 
the  tracks  as  they  have  done  for  many 
years.  The  plaintiff,  if  successful,  would 
prevent  the  fishermen  from  gcuning  their 
livelihood.  He  is  acting  from  mere 
caprice,  and  the  Court  will  not  grant  an 
injunction  in  such  a  case. 

[Buckley,  J. — Suppose  the  paths  have 
been  used  for  a  very  long  period — not 
so  as  to  create  a  highway,  but  by  the 
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indulgence  of  the  landlord.  If  he  applies 
for  an  injunction  to  restrain  you  from 
doing  what  you  have  no  right  to  do,  but 
which  causes  him  no  injury,  am  I  bound 
to  grant  it  or  no  f] 

In  Rhymney  railway  v.  Glamorgan- 
shire Canal  Co,  [i904]  ^  the  House  of 
Lords  refused  an  injunction  against  a 
railway  company  in  respect  of  a  bridge 
over  a  canal,  which  had  sunk  below  the 
statutory  level  by  the  subsidence  of  the 
ground.  The  reason  was  that  there  was 
no  present  damage,  the  canal  being  out  of 
working  order  from  the  same  cause  as 
affected  the  bridge.  A  declaration  was 
made  that  the  railway  company  was 
bound  to  maintain  the  bridge  at  its  old 
level,  and  the  canal  company,  on  dis- 
claiming any  present  intention  of  enforc- 
ing its  rights,  was  given  liberty  to  apply 
for  an  injunction  if  and  when  there 
should  appear  a  prospect  of  restoring  the 
navigation.  We  are  willing  to  waive  our 
rights  of  way  if  the  plaintiff  will  disclaim 
any  right  he  may  have  to  stop  our  using 
these  tracks  as  heretofore. 

Asthury^  K,C,^  in  reply. — ^The  proposed 
disclaimer  might  prejudice  the  plaintiff 
in  the  enjoyment  of  his  land  in  case  he 
wished  hereafter  to  use  it  for  building, 
unless  words  were  added  preserving  his 
rights  in  such  a  case.  We  should  be 
satisfied  with  a  simple  declaration,  and 
would  undertake  not  to  enforce  any  order 
for  costs  that  might  be  made  in  our 
favour.  But  the  law  is  clear.  This  is  a 
case  of  trespass,  the  continuance  of  which 
is  threatened,  and  except  in  such  a  case 
as  Llandudno  Urban  Council  v.  Woods 
[i899],^  where  the  matter  was  thought 
too  trivial  for  such  a  remedy,  the  right  to 
an  injunction  is  undoubted — Bourke  v. 
Davis  [1889],*  Stochar  v.  Plaml  Building 
Society  [1879],*  Goodaon  v.  Richardson' 
[lS74y  Colls  V.  Home  and  Colonial  Stores 
[1904J,®  Brinchnan  v.  Maticy  [1904],^  and 

(1)  91  L.  T.  113. 

(3)  68  L.  J.  Ch.  623 ;  [1899]  2  Ch.  705. 

(3)  44Ch.  D.  110, 121. 124. 

(4)  27  W.  R.  793. 

(6)  43  L.  J.  Ch.  790.  792 ;  L.  B.  9  Ch.  221, 
223,  227. 

(6)  73  L.  J.  Ch.  484,  492  j  [1904]  A.C.  179, 
192 

(7)  73  L.  J.  Ch.  160;;  [1904]  2  Ch.  313. 


Imperial  Gas  Light  and  Coke  Co,  v. 
Broadhent  [l859V  I^rd  Kingsdown'a 
language  in  the  last  case  was  quoted  by 
your  Lordship  in  Cowper  v.  Laidler 
[1903].9  Cur.  adv.  vuU, 

Aug.  I. — Buckley,  J.,  read  the  fol- 
lowing judgment :  The  scene  of  the  dis- 
pute in  this  case  is  land  upon  a  beautiful 
rocky  piece  of  the  Cornish  coast  in  the 
parish    of    St.   Hilary,   near    Marazion. 
From  the  north-east  to  the  south-west 
the  following  succeed  one  another :  Chan- 
nel Bush,  King's  Cove,   Bessie's  Cove, 
and  Pixies'  Cove.     At  some  little  height 
above  the  sea,  on  the  rocky  cliff  alove 
Channel  Bush  and  King's  Cove,  stands 
Allen's  cottage.    South  of  the  cottage,  at 
a  distance  of  a  few  yards,  is  a  garden  sur^ 
rounded  by  stone  walls  erected  upon  the 
rising  cliff.     The  length  of  this  garden 
lies  from  north    to  south.     Upon   the 
eastern  and  western  sides  of  the  garden 
are  the  remains  of  old  buildings,  which  in 
these  proceedings  have  been  called  "  fish 
cellars."    Tradition  has  it    that  King's 
Cove  was  a  notorious  resort  of  smug- 
glers, and  it  may  well  be  that  these  so- 
called  fish  cellars  were  in  faeust  smugglers' 
storehouses.     At  any  rate,  they  are  very 
ancient.     At    the    date   to    which   the 
evidence  in  this  case  carries    me  back 
these  fish  cellars  were  in  ruins,  but  the 
foundations  of  their  walls  have  been  clearly 
traced,  and  I  have  no  difficulty  in  sayiog 
where  they  once  stood.     Immediately  to 
the  west  of  the  western  cellar  the  rock 
rises  again,  and  the  western  wall  of  the 
western  cellar  was,  in  feet,  in  part  formed 
of  the  rock.     Until  recently  there  were 
two  means  of  access  from  the  foreshore  at 
Channel  Bush  and  King's  Cove  up  to  the 
road,  such  as  it  is,  which  is  found  imme- 
diately   to    the    north-west    of    Allen's 
cottage.    The  one  started  from  Channel 
Bush,  or  thereabouts,  passed  over  the 
site,  or  to  the  east  of  the  site,  of  the 
eastern  cellar  until  it  reached  the  north- 
east   corner  of   the  garden,  and  theD, 
turning  sharply  to  the  left,  went  west- 
ward between    Allen's  cottage  and    his 

(8)  29  L.  J.  Ch.  377,  379 ;    7  H.L.  C.  600, 
610,  612. 

(9)  72  L.  J.  Ch.  678,  680;  [1903]  2  Ch.  337. 
340. 
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garden.      This  I  will  call    'Hhe  green 
way/'  merely  because  it  is  so  coloared  on 
the  plan.     It  was  used  for  carrying  up 
fish  from  the  shore  when  at  particular 
states  of  the  tide  Channel  Bush  was  the 
convenient  landing  place.     It  does  not 
seem  to  have  been  more  than  a  footway, 
although  a  hand-barrow,   or  possibly   a 
donkey-cart,  might,  I  dare  say,  have  been 
got  up  and  down  it.    The  other  started 
from  Eling's  Cove,  ran  a  short  distance  to 
the  south,  then  turned  round  sharply  and 
went  northwards,  leaving  a  mound  called 
Pennygrain  at  its  western  side,  and  so 
passed  up  the  western   side   of  Allen's 
garden  until  it  met  the  green  way  at  the 
north-west  corner  of  the  garden.    From 
that  point  it  continued  northward  by  a 
road  which  runs  up  to  a  gate  near  the 
capstan,   which  is  just  below  the  coast- 
guard station.     So  much  of  the  latter 
road  as  lies  south  of  the  point  where  the 
green  way  joins  it  I  call    "the   purple 
way."    I  consider  it  to  be  established  by 
the  evidence  that  the  purple  way  was 
widened  and  developed  into  such  a  road 
as  it  is  now  about  the  year  1870.     It 
passes  over  the  site  of  the  old  fish  cellar 
on  the  west  sid&  of  Allen's  garden.  Down 
to  1870  the  old  transverse  walls  of  this 
fish  cellar,  running  from  east  to  west, 
were  more  or  less  still  in  existence.     It 
was  possible,  I  think,  to  get  a  cart  past 
the  ruins  of  these  walls,  and   down  to 
Pennygrain,  if  the  driver  was  prepared 
to  cross  an  irregular  surface  which  was 
very  far  from  level.    But  down  to  1870 
there  was  no  cart  road  in  any  proper 
sense  of  the  word.    As  far  back  as  the 
evidence  goes  there  was  always,  I  think, 
the  means  of  carrying  fish  up  the  cliff  in 
baskets  by  this  way  and  then  putting 
them  into  carts  at  some  point  further  to 
the  north.     Fishermen  have  landed  their 
fish  in  Eling's  Cove  for  a  very  long  time, 
but  for  some  years    past — say    ten    to 
twenty  years — the  fishing  has  been  in- 
different, and  much  less  has  been  done. 
Passing  to  Bessie's  Cove,  there  is  a  slip- 
way there,  and  the  evidence  is  that  of 
recent  years  Bessie's  Cove  has  been  more 
used  than  King's  Cove  for  the  purposes 
of  the  fishermen.    In  Pixies'  Cove  there 
are  «ome  beautiful  natural  caverns.  There 
is  a  pathway  there  leading  down  the  face 


of  the  cliff,  which  is,  and  has  been  for 
many  years,  a  well-defined  track.  It 
has  sometimes,  but  seldom,  been  used  for 
carrying  up  fish.  In  substance  it  has 
been  the  means  of  access  to  the  shore 
with  a  view  to  exploring  the  natural 
beauties  of  Pixies'  Cove  and  its  caverns. 
Any  one  mounting  that  path  finds  him- 
self at  the  cliff  top  confronted  by  a  turf 
wall  or  hedge  in  which  was  a  gap.  Pass- 
ing through  that  gap  he  would  find  him- 
self on  rough  ground,  on  which  for  some 
part  at  least  of  the  distance  there  was 
no  well-defined  track;  but  later  a  more 
defined  track  is  reached,  and  ultimately 
he  would  find  himself  on  what  is  called  a 
"  seaweed  road,"  being  a  rough  track  over 
the  moorland  used  by  the  farmers  to 
draw  seaweed  for  the  purposes  of  manure. 
This  pathway  up  the  cliff  at  Pixies'  Cove 
leading  to  the  seaweed  road  I  call  "  the 
red  path."  Lastly,  to  the  north  of 
Bessie's  Cove,  near  Cliff  Cottage,  at  a  spot 
where  a  road  which  certainly  exists  at 
this  point  is  but  7  ft.  3  in.  wide,  there 
is  a  small  recess  or  bay  which  the  de- 
fendants say  has  been  used  for  years 
as  a  passing  place  for  carts.  The  dispute 
in  this  case  arises  as  to  the  green  way, 
the  purple  way,  the  red  path,  and  this 
passing  place. 

The  defendants  are  fishermen  and 
others  of  a  like  station  in  life,  who  have 
most  of  them  been  born  in  this  district 
and  have  lived  there  all  their  lives.  The 
plaintiff  is  a  gentleman  who  from  the 
year  1882  onwards  has  resorted  to  this 
beautiful  piece  of  country  from  time  to 
time,  and  who  ultimately,  some  eighteen 
months  ago,  became  the  purchaser  of 
several  acres  of  land  extending  to  the  sea 
and  including  the  sites  of  these  disputed 
places.  Unfortunately  he  has  not  made 
himself  popular  in  the  district.  Being 
of  opinion,  whether  rightly  or  wrongly, 
that  he  was  within  his  rights,  he  took 
physical  means  to  prevent  the  country 
people  from  using  the  disputed  ways. 
He  dug  a  trench  across  the  road  imme- 
diately to  the  north  of  the  purple  and 
green  ways,  so  that  no  cart  could  go  that 
way,  and  also  built  a  wall.  It  is  material 
to  note  that  this  obstruction  of  the  exist- 
ing way  was  not  made  in  the  course 
of  the  erection  of  new  buildings  or  of  any 
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development  of  this  part  of  the  property 
for  new  purposes  (although  the  plaintiff 
says  that  this  is  in  fact  what  he  has  in 
contemplation),  but  was  made  by  way  of 
ph3r8ical  interference  with  the  possibility 
of  access.  He  also  put  a  fence  at  the  junc- 
tion of  the  green  way  and  the  purple  way. 
He  filled  up  the  turf  bank  at  the  gap 
leading  to  Pixies'  Cove  to  a  height  of  five 
feet,  so  that  access  could  not  be  obtained  to 
the  cove  by  the  old  path,  and  he  planted 
the  passing  place  (if  it  be  a  passing  place) 
with  hyacinths.  It  is  a  matter  of  regret 
rather  than  surprise  that  the  local  in- 
habitants in  these  circumstances  took 
forcible  although  not  justifiable  steps  to 
assert  rights  which  they  conceived  they 
possessed.  They  did  so  in  a  manner  which 
is  to  be  deprecated.  They  trampled  on 
his  hyacinths,  they  filled  up  his  trench, 
they  re-opened  the  gap  to  Pixies'  Cove, 
and  they  demolished  his  fence.  Local 
feeling  has  run  high,  and  large  and,  I 
daresay,  disorderly  crowds  of  persons 
have  assembled  to  assert  what  the  local 
inhabitants  conceive  to  be  their  rights. 
Under  these  circumstances  this  action  is 
brought.  The  plaintiff  asks  an  inj  unction 
to  restrain  the  defendants  from  trespass- 
ing on  the  disputed  wajrs.  The  defen- 
dants plead  that  all  the  ways  in  question 
are  common  public  highways. 

Fuast,  as  regards  the  passing  place,  the 
matter  is  to  my  mind  too  insignificant  to 
require  any  intervention  by  this  Court. 
That  a  passing  place  was  a  convenience 
at  the  spot  in  question  I  have  no  doubt, 
and  it  was  no  inconvenience  or  injury  to 
the  plaintiff.  There  was  no  reason  why 
he  should  plant  it  with  hyacinths.  I  pass 
by  this  petty  contest  without  further  men- 
tion. It  is  matter  for  the  application  of 
reason,  common  sense,  and  ordinary  for- 
bearance, not  for  an  injunction.  As 
regards  the  three  ways — the  green  way, 
the  purple  way,  and  the  red  path — the 
action  is  not  so  constituted  as  that  I  can 
in  this  proceeding  determine,  so  as  to 
bind  the  public,  whether  there  be  public 
rights  over  those  ways  or  not.  The 
Attorney-General  is  not  a  party.  I  have 
only  to  decide  whether  the  defendants 
have  as  matter  of  defence  made  out  that 
they  have  such  a  public  right  of  way  as 
they  allege  so  that  the  plaintiff  was  not 


entitled  to  exclude  them.     In  my  opinion, 
the  evidence  fedls  short  of  establishing  the 
defence  that  these  ways  are  common  and 
public  highways.     To  those  who  are  con- 
versant with  the  Cornish  coast  or  with 
many  other  parts  of  the  coast  in  this 
country  it  will  be  familiar  that  there  are 
frequently  to  be  found  rough  tracks  or 
paths  which  have  in  &ct  been  used  with- 
out objection  made  by  the  landowner  for 
very  many  years.     From  this  &ct  alone  it 
is  difficult,  in  surroundings  such  as  there 
are  in  this  case,  to  infer  an  intention  to 
dedicate.     I  cite  again,  as  I  did  in  Brmck- 
man  v.  Ma£Uy^  Lord  Bowen's  words  in 
Blount  V.  Layard  [i888],^®  that  *«  nothmg: 
worse  can  happen  m  a  free  country  than 
to  force  people  to  be  churlish  about  their 
rights  for  fear  that  their  indulgence  may 
be  abused,  and  to  drive  them  to  prevent 
the  enjoyment  of  things  which,  although 
they  are    matters  of   private  property, 
naturally  give  pleasure  to  many  ^others 
besides  the  owners,  under  the  roar  that 
their  good  nature  may  bo  misunderstood," 
and  **  that,  however  continuous,  however 
lengthy,  the  indulgence  may  have  been,  a 
jury  ought  to  be  warned  against  extracting 
out  of  it  an  inference  un&vourable  to  the 
person  who  has  granted  the  indulgence.'" 
In  permitting  persons  to  stray  along  the 
cliff  edge,  or  wander  down  the  cliff  &ce,^ 
or  stroll  along  the  foreshore,  the  owner 
of  the  land  was  permitting  that  which  was 
no  injury  to  him  and  whose  refusal  would 
have  been  a  churlish  and  unreasonable  act 
on  his  part.     From  such  a  luser  nothing, 
I  think,  is  to  be  inferred.     If  it  were 
otherwise,  a  landowner  would  be  compelled 
to  prohibit  such  a  user  as  this  lest  at  some 
future  time,  when  perhaps  the  cliffs  now 
practically  deserted  may  become  the  site 
of  a  place  like  Bude,  Cromer,  or  Bourne- 
mouth, he  should  be  told  that  he  could 
not  lay  out  his  estate  as  he  was  minded 
because  rights  of  highway  existed  which 
precluded  him  from  so  doing.     No  part 
of  the  disputed  ways  has  ever  become 
repairable    by  the    parish.    The  parish 
roads  (as  is  common  in  many  parts  of 
Cornwall)    are    in    this    neighbourhood 
joined  by  rough  cart-tracks  coming  up 
from  the  irregular  contour  of  the  broken 
coast  line,  which  serve  tc^give  access  to 
(10)  [1891]  2  Ch.  681nj^91n. 

Digitized  by  V^OOQIC 


Vol.  74.] 


CHANCEEY  DIVISION, 


61» 


Behbens  v.  Richards. 


the  foreshore  or  the  lands  adjoining  the 
foreshore ;  and  these  rough  cart-trad:s  in 
torn  degenerate  into  mere  rough  foot- 
tracks  crossing  the  moorland  and  ending 
sometimes  in  the  roughest  of  paths  by 
which  the  adventurous  may  scramble  down 
the  face  of  the  cliff  to  the  sea.  From  the 
mere  £EU!t  that  the  landowner  has  never 
raised  objection  to  any  one  who  was  so 
minded  making  use  of  tracks  such  as 
these  no  inference  of  dedication  can,  I 
think,  be  drawn.  There  may  no  doubt 
exist,  and  there  does  in  my  opinion  in 
this  case  exist,  another  question — that  is, 
trhether  a  public  right  may  in  some  such 
case  have  been  acquired  for  the  purpose 
of  access  to  the  foreshore  as  the  means  of 
reaching  the  highway  of  the  sea  and  there 
exercising  the  public  right  of  fishing. 
That  arises  in  the  present  case  as  regards 
King's  Cove.  In  BlundM  v.  GateraU 
[i82i]i^  Mr.  Justice  Holroyd  speaks  of 
public  common-law  rights,  with  respect  to 
the  sea,  of  obtaining  access  thereto  ^'  by 
and  from  such  places  only  as  necessity  or 
usage  have  appropriated  to  those  pur- 
poses." I  am  pronouncing  no  final 
opinion,  but  only  an  opinion  as  between 
the  parties  to  these  proceedings,  when  I 
say  that  I  think  these  defendants  have 
fiiUed  in  making  out  a  public  right  over 
the  green  and  purple  ways  for  the  pur- 
pose of  access  to  King's  Cove  for  fishing. 
There  is  some  evidence  of  an  access  from 
the  north  which  has  been  destroyed  by 
erosion  of  the  sea,  and  of  an  access  round 
Battery  Point  firom  the  west  which  is 
possible,  though  inconvenient.  As  regards 
dedication,  the  purple  way,  as  I  have 
said,  as  such  has  existed,  I  think,  only 
from  1870,  and  substantially  the  user  of 
the  purple  and  green  ways  has  been  by 
tenants  of  the  estate.  Moreover,  as 
regards  about  the  last  fifty  years,  the 
circumstances  have  been  such,  as  regards 
settlements  and  tenancies,  as  that  dedica- 
tion binding  the  owner  of  the  inheritance 
is  not  to  be  presumed.  On  the  whole, 
therefore,  I  have  arrived  at  the  conclu- 
sion that  the  defendants  have  not  es- 
tablished the  public  rights  of  way  which 
they  assert.  The  order  will  therefore 
contain  an  expression  of  the  opinion  of 
the  Court  to  that  efiect.  At  the  same 
(11)  5  B.  &  Aid.  268,  at  p.  302. 


time  I  think  it  right  to  add  that  if  the 
plaintiff  is  minded,  as  I  understand  he  is, 
to  build  at  King's  Cove  in  such  manner 
as  that,  for  the  reasonable  enjoyment  of 
his  property,  he  will  have  to  interrupt 
the  purple  way  and  the  green  way,  I 
think  he  will  be  well  advised,  both  in  his 
own  interest  and  as  a  neighbourly  act  to 
his  poorer  neighbours,  to  see  that  some 
way  is  substituted  or  preserved  for  the 
benefit  of  the  fishermen  whose  fish  are 
landed  at  Channel  Bush  and  King's 
Cove. 

From  the  fact,  however,  that  I  arrive 
at  the  conclusion  that  the  defendants, 
have  not  established  the  common  public 
rights  which  they  claim,  it  does  not,  in 
my  opinion,  follow  that  the  plaintifi'  is 
entitled  to  the  formidable  weapon  of  an 
injunction  of  this  Court.  He  asks  the^ 
Court  by  injunction  to  forbid  the  con- 
tinued user  of  ways  which  have  in  fact 
for  many  years  psist  been  enjoyed,  and 
whose  enjoyment  is  no  injury  to  the^ 
owner  of  the  land  unless  and  until,  under 
altered  circumstances,  the  reasonable 
enjoyment  of  his  property  is  affected  by 
its  continuance.  Ko  doubt  it  is  the  law 
that  upon  the  foreshore  of  this  country 
and  the  rough  cliff  paths  which  exist  in 
many  places  along  the  coast  the  public 
have  not  a  right  of  way  reoognised  by  the 
law,  [and  no  doubt  it  is  true  that  rights 
of  property  are  as  a  general  proposition 
entitled  to  protection  by,  if  necessary,  an 
injunction  of  this  Court.  But  it  does  not 
follow  that  if  the  owner  of  the  foreshore 
— say  at  some  well-known  seaside  resort — 
came  to  this  Court  for  an  injunction  to 
restrain  the  nurserymaids  from  wheeling 
their  perambulators  on  the  sand  or  the 
children  from  playing  on  the  rocks,  this 
Court  is  bound  to  make,  or  in  the  absence 
of  good  reason  would  make,  such  an 
order.  In  Llandvd/tw  Urban  Council  v. 
Woods  ^  Lord  Justice  Cozens-Hardy,  then 
a  Judge  of  first  instance,  refused  it. 
The  existing  security  of  the  tenure  of 
land  in  this  country  is  largely  maintained 
by  the  fact  that  the  owners  of  the  land 
behave  reasonably  in  the  matter  of  its 
enjoyment.  It  would,  in  my  judgment, 
be  a  disastrous  thing,  not  for  the  public 
only,  but  for  the  landowners  also,  if  this- 
Court  at  the  caprice  of  the  landowner — 
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not  because  circumstances  have  altered, 
but  merely  because  he  was  minded  that 
it  should  be  so — entertained  every  trivial 
application  to  restrain  persons  by  injunc- 
tion from  using  paths  which,  though 
not  public  highways,  have  in  fact 
been  used  by  the  permission  of  the 
owners  for  many  generations,  and  whose 
user  is  no  injxury  to  the  owner  of 
the  land.  The  landowner,  if  he  be 
wise,  will  rather  erect  upon  the  road  or 
path  a  notice  expressive  of  permission,  or 
even  of  invitation,  to  persons  who  make 
use  of  the  way  in  an  orderly  and  reason- 
able manner.  I  am  glad  to  say  that  the 
plaintiff  in  this  case,  by  his  answers  to 
myself  in  the  box,  dis:claimed  any  inten- 
tion of  acting  thus  capriciously,  and  that 
he  has  by  his  counsel  offered  to  make  a 
disclaimer  in  terms  which  I  will  read 
presently  in  the  exact  words  in  which 
counsel  offered  it,  and  which  will  form 
part  of  the  order  of  the  Court.  The 
people  must  understand  that  in  availing 
themselves  under  this  disclaimer  of  the 
user  which  the  plaintiff  concedes  they 
must  conduct  themselves  in  an  orderly 
and  reasonable  manner.  If  effect  be 
really  given  by  the  plaintiff  to  that  dis- 
claimer and  the  people  act  temperately 
and  with  good  feeling  in  availing  them- 
selves of  it,  and  if,  by  mutual  concession 
as  regards  the  purple  and  green  ways,  the 
plaintiff's  intended  building  at  King's 
Cove  is  rendered  harmless  by  such  a  sub- 
stitution or  preservation  of  a  way  to  the 
foreshore  at  that  place  as  I  have  suggested, 
no  further  difficulty  ought,  I  think,  to 
arise  in  this  case.  The  plaintiff  must 
bear  in  mind  that  in  proceedings  properly 
instituted  he  might  have  great  difficulty 
in  maintaining  that  there  is  not  at  some 
one  of  the  places  here  in  dispute  a  public 
right  of  access  to  the  foreshore  for  fishing, 
and  that,  as  between  Bessie's  Cove  and 
King's  Cove,  there  is  no  obvious  reason 
why  the  access  should  be  by  the  former 
and  not  by  the  latter.  As  to  this,  how- 
ever, I  need  say  no  more.  I  have  only  to 
consider  whether,  the  defendants  having 
failed,  as  I  think,  to  make  out  that  the 
ways  are  public,  the  plaintiff  is  entitled 
to  an  injunction.  For  the  reasons  which 
I  have  given,  I  think  not.  It  is  enough, 
in  my  judgment,  that  I  should  mark  the 


opinion  of  the  Court  that  the  acts  of  the 
defendants  were  wrongful  by  giving 
nominal  damages. 

As  regards  the  costs  of  the  action,  I 
think  that  both  parties  are  to  blame,  and 
that  neither  the  plaintiff  who  fails  to 
obtain  an  injunction,  nor  the  defendants 
who  fail  to  establish  the  public  rights 
which  they  claim,  ought  to  receive  costs. 
In  dealing  with  the  costs  I  have  also  borne 
in  mind  that  the  plaintiff  makes  a  dis- 
claimer which  I  am  about  to  read.  I 
wish  to  add,  as  matter  to  the  plaintififs 
credit,  that  he  offered  an  undertaking  not 
to  enforce  an  order  for  costs  if  he  obtained 
one. 

The  judgment  which  I  pronounce  is 
this :  The  Court  being  of  opinion  that 
the  defendants  have  failed  to  establish 
any  right  of  public  cart- way  or  public  foot- 
way over  the  purple  way,  the  green  way, 
and  the  red  path,  or  any  of  them,  as 
public  highways,  and  the  plaintiff 
voluntarily  disclaiming  any  intention  of 
preventing  the  fishermen  in  the  district 
from  reasonably  exercising  their  calling, 
or  of  refusing  to  permit  the  defendants 
or  any  member  of  the  public  to  exercise 
reasonable  passage  to  or  from  such 
portions  of  the  foreshore  abutting  on  the 
plaintiffs  property  for  the  purpose  of 
fishing  or  enjoying  the  beauties  of  the 
locality  as  may  not  from  time  to  time 
interfere  with  his  own  or  his  tenants 
user  and  enjoyment  of  his  property,  the 
Court  doth  not  think  fit  to  make  any 
order  except  that  the  defendants  do  p^y 
to  the  plaintiff  40«.  damages.  There  will 
be  liberty  to  apply. 


Solicitois— Collyer-Bristow  &  Co.,  agents  for 
J.  J.  HiU,  Penzance,  for  plaintiff;  Ooode, 
Kingdon  &  Cotton,  agents  for  Bdwara 
Boase,  Penzance,  for  defendants. 
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Light'-'Obstruction — Nuisance — Teat  of 
Nuisance — Injunction — Damages, 

The  decision  of  the  House  of  Lords 
in  Colls  r.  Home  and  Colonial  Stores 
(73  L.  J.  Ch.  484;  [1904]  A.C.  179)  has 
Ufi  the  obstruction  of  ancient  lights  stiUj 
as  it  altcays  has  been,  a  question  of  nui- 
sance or  no  nuisance,  but  has  readjusted 
the  law  in  respect  to  the  test  of  nuisance  ; 
and  the  test  now  is,  not  how  much  light 
has  been  taken,  and  is  that  enough  materi- 
ally to  lessen  the  enjoyment  and  use  of  the 
house  that  its  oumer  previously  had  ? — but, 
how  much  light  is  left,  and  is  that  enough 
for  the  comfortable  tue  cmd  enjoyment  of 
the  house  aocordiifig  to  the  ordinary  require- 
ments of  mankind  ? 

There  is  nothing  in  this  decision  of  the 
House  of  Lobbs  that  overrides  the  decision 
in  Shelfer  v.  City  of  London  Electric 
Lighting  Co.  (64  L.  J.  Ch.  216;  [1895] 
1  Ch.  287). 

Witness  action. 

The  plaintiff  Higgins  was  tenant  in 
possession  of  licensed  premises  called 
the  Bed  Lion  in  Cowcross  Street  for  a 
term  of  years,  of  which  thirty  and  a-half 
years  were  unexpired,  granted  by  his  co- 
plaintiffs,  Messrs.  Ba^lay  &  Perkins, 
Lim.,  who  held  the  premises  under  a 
superior  lease  for  a  term  of  which  thirty- 
one  and  a-half  years  were  unexpired. 

The  premises  in  question  were  comer 
premises,  and  had  an  exceptionally  good 
light  to  the  west.  They  faced  over  a 
bo'ge  open  space  in  front  of  the  Farring- 
don  Street  Station  of  the  Metropolitan 
Bailway,  and  had  a  frontage  of  17  feet 
to  Cowcross  Street  on  the  west,  and  a 
frontage  on  the  north  to  Benjamin 
Street,  which  was  a  narrow  street  of  only 
some  13  feet  in  width.  The  ground  floor 
of  the  premises  was  used  for  the  purposes 
of  the  business,  the  first  and  upper  floors 
being  used  by  the  plaintiff  Higgins  and 
his  &mily  for  residential  purposes. 

On  the  ground  floor  were  the  public 
bar,  the  private  bar  and  the  saloon  bar, 
all  looking  into  and  being  lighted  from 
Benjamin  Street.     On  the  first  floor  were 


a  sitting-room  and  dining-room,  each 
with  two  windows  looking  into  Benjamin 
Street.  All  these  lights  were  ancient 
lights. 

On  the  opposite  side  of  Benjamin 
Street,  and  facing  the  plaintiffs'  house, 
were  the  defendant's  premises.  Originally^ 
these  consisted  of  an  old  building,  of 
which  the  part  that  was  near  the  Cowcross 
Street  end  and  opposite  to  the  plaintiffs' 
public  and  private  bar,  was  about  31  feet 
in  height,  but  opposite  to  the  plaintiffs' 
saloon  bar  and  dining-room  there  was 
a  gap  of  considerable  size,  commencing 
about  11  feet  from  the  ground,  and 
being  about  1 1  feet  in  width.  The  gap 
broadened  out  as  the  wall  of  the  old 
building  rose  again  to  a  height  of  about 
31  feet.  The  greatest  width  of  the  gap 
was  about  20  feet,  and  through  this  gap 
the  light  used  to  come  to  the  plaintiffs' 
windows. 

The  defendant  had  recently  pulled 
down  this  old  building  and  commenced 
to  build  another  one  on  its  site.  The 
wall  of  the  proposed  new  building  was  to 
bo  38  feet  in  height  throughout  the  whole 
of  its  length  in  Benjamin  Street,  with 
the  result  that  the  old  gap  would  be 
entirely  filled  up,  and  the  access  of  light 
to  the  plaintiffs'  premises  greatly  ob- 
structed. 

The  plaintiffs  thereupon  commenced 
this  action,  and  upon  motion  for  an 
interim  injunction  on  April  7,  the  defen- 
dant's wall  being  then  about  11  feet  high, 
the  defendant  assented  to  an  interim 
injunction  in  the  form  suggested  by  Lord 
Macnaghten  in  Colls  ▼.  Home  and  Colo- 
nial Stores  [1904].^  The  defendant,  how- 
ever, continued  building  in  due  course 
until  the  new  wall  in  Benjamin  Street 
attained  to  a  uniform  height  of  32  feet, 
in  reliance  upon  the  advice  of  his  sur- 
veyors that,  even  if  the  plaintiffs  were 
eventually  successful,  they  would,  accor- 
ding to  the  decision  of  the  House  of  Lords 
in  CoUs  V.  Home  and  Colonial  Stores,^ 
be  entitled  to  reasonable  damages  only 
and  not  to  an  injunction. 

In  his  defence  the  defendant  alleged 

that  any  diminution  in  light  caused  by 

the  filling  up  of  the  gap  in  Benjamin 

Street  would  be  fully  compensated  for  by 

(1)  73  L.  J.  Oh.  484;  [1904]  A.C.  179. 
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the  rounding  off  of  the  south-west  comer 
of  his  new  building,  whereby  additional 
light  would  be  admitted  to  all  the  plain- 
tiffs' windows  in  that  street. 

Jenkins,  iT.C,  Sebastian,  and  C.  Ncad, 
for  the  plaintiffs. — The  evidence  shews 
that  the  private  bar,  and  especially  the 
saloon  bar,  have  been  injuriously  affected 
by  depriving  them  of  the  light  which 
formerly  came  through  the  gap ;  that  the 
dining-room  also  has  now  only  thirty-two 
degrees  of  light  instead  of  seventy-nine 
degrees  as  formerly  ;  and  that  the  round- 
ing off  of  the  south-west  corner  will  not 
compensate  for  the  light  so  cut  off.  The 
plaintifis  have  consequently  suffered 
material  damage  amounting  to  more  than 
1,000Z.  The  plaintiffs'  premises  are  in  a 
sensible  degree  less  fit  for  the  purposes  of 
business  or  occupation  within  the  rule 
contained  in  Back  v.  Stauy  [l826]  ^  and 
Parker  v.  SmOk  [1832]  ^  and  adopted  by 
the  House  of  Lords  in  Colls  v.  Horns  and 
Colonial  Storss}  It  is  not  denied  that 
the  defendant  contiuued  his  building  in 
good  faith,  but  nevertheless  the  plaintiffs 
are  entitled  to  an  injunction  or  at  any 
rate  to  substantial  damages. 

Upjohn,  K.C.,  and  J,  Tanner,  for  the 
defendant. — The  filling  in  of  the  gap  has 
no  doubt  deprived  the  plaintiffs  of  a 
certsdn  amount  of  light,  but  not  to  such 
an  extent  as  seriously  to  affect  the  com- 
fortable user  of  their  premises.  Any 
deprivation  of  Ught  in  this  respect  has 
been  made  good  by  the  rounding  off  of 
the  comer  of  the  new  building,  whereby 
additional  light  has  obtained  access  to  the 
plaintiffs'  premises,  and  the  Court  will 
take  such  additional  light  into  considera- 
tion— CoUs  v.  Home  amd  Colonial  Stores,^ 
which  has  not  altered  the  law,  but  only 
the  practice  of  the  Courts. 

[Fabwell,  J. — I  have  come  to  the  con- 
clusion that  the  rounding  off  of  the 
comer  has  not  benefited  the  saloon  bar 
and  dining-room.] 

In  the  circumstances,  the  plaintiffs  are 
only  entitled  to  damages.  In  Kine  v. 
JoUy  [1904]  ^  the  Court  of  Appeal  directed 
an  enquiry  as  to  damages,  and  the  Court 

(2)  2  Car.  &  P.  466. 
(8)  6  Car.  &  P.  438. 
(4)  Ante,  p.  174 ;  [1904]  1  Cb.  480. 


will  give  damages  rather  than  grant  an 
injunction  where  the  defendant  has  acted 
in  good  faith,  as  he  has  done  here-^er 
Lord  Macnaghten  in  Colls  v.  Home  and 
Colonial  Stores,^ 

[Fabwbll,  J. — Does  not  the  principle 
of  Shetfer  v.  City  of  London  Electric 
Lighting  Co,  [1894]  *  apply  ?] 

It  is  not  consistent  with  the  ruling  in 
CoUs  V.  Home  and  Colonial  Stores '  and 
Kine  v.  JoUi/.^  If  the  Court  is  of  opinion 
that  the  damage  exceeds  400^.,  the  defen- 
dant would  prefer  to  submit  to  an  in- 
junction in  the  form  suggested  by  Lord 
Macnaghten  in  CoUs  v.  Home  and 
Colonial  Stores,^  with  the  additional 
words  *'  so  as  to  be  a  nuisance." 

Fabwell,  J. — Inasmuch  as  this  is  the 
first  case  I  have  tried  dealing  with 
ancient  lights  since  CoUs  v.  Home  and 
Colmiial  Stores  ^  wag  decided  in  the 
House  of  Lords,  I  will  say  a  few  words 
about  my  understanding  of  that  case. 
To  my  mind  it  is  plain  that  this  action 
would  never  have  been  defended  had  it 
not  been  for  that  decision  in  the  House 
of  Lords.  I  think  that  there  is  a  general 
impression  that  Cells  v.  Home  and 
Colonial  Stores  ^  has  disturbed  the  roles 
of  this  Court  with  regard  to  ancient 
lights  to  a  very  much  greater  extent 
than  it  really  has  done.  I  have  carefully 
studied  the  speeches  in  that  case,  and 
also  the  exposition  of  it  by  the  Court  of 
Appeal  in  Kine  v.  JoUy,^  and  also  Mr. 
Justice  Bray's  recent  decision  in  An^JbUr 
V.  Gordon  [1905].^  The  result  to  which  I 
have  come  I  have  set  down  in  writing, 
without  referring  in  detail  to  the  various 
speeches  upon  which  it  is  founded,  and  I 
will  now  read  it. 

Apart  from  express  contract  or  grant, 
the  owner  of  a  house  has  no  right  to  any 
access  of  light  to  the  windows  thereof 
over  his  neighbour's  land  until  he  ha? 
acquired  it  by  prescription  or  under  the 
Act.  When  he  has  so  acquired  it,  he  has 
a  house  with  an  easement  of  light  attached 
to  it.  Any  substantial  interference  with 
his  comfortable  use  and  enjoyment  of  his 
house  according  to  the  usages  of  ordinary 
persons  in  that  locality  is  actionable  as  a 

(5)  64  L.  J.  Ch.  216 ;  [1895]  1  Ch.  287. 

(6)  74  L.  J.  K.B.  185;  [1906]  I  KB.  417. 
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nuifiance  at  common  law.      His  neigh- 
bour's brick-burning,  or  fried-fish  shop 
may  be  a  nuisance  in  respect  of  smell,  his 
pestle  and  mortar  in  respect  of  noise,  and 
in  like  manner  his  neighbour's  new  build- 
ing may  be  a  nuisance  in  respect  of  inter- 
ference with  light.  The  difference  between 
the  right  to  light  and  the  right  to  freedom 
from  smell  and  noise  is  that  the  former 
has   to  be  acquired  as  an  easement  in 
addition  to  the  right  of  property  before  it 
can  be  enforced — the  two  latter  are  a5 
initio  incident  to  the  right  of  property. 
But  the  wrong  done  is  in  both  cases  the 
same  —  namely,  the  disturbance  of  the 
owner  in  his  enjoyment  of  the  house. 
Inasmuch  as  the  acquisition  of  the  ease- 
ment was  a  necessary  condition  precedent 
to  the  right  to  sue,  the  Courts  appear  in 
many  cases  to  have  addressed  themselves 
rather  to  the  extent  of   the  easement 
acquired  and  the  amount  of  such  easement 
taken  away  by  the  defendant,  than  to  the 
sufficiency  for  ordinary  purposes  of  the 
amount  of  light  left,  so  much  so    that 
many  expressions  can  be  found  that  lend 
support  to  the  argument  that  the  right  to 
light  was  a  right  of  property  for  which 
trespass  would  lie.    The  dominant  owner 
was   never  entitled  either  by   prescrip- 
tion or  \mder  the  Act  to  all  the  light 
that  came  through  his  windows.     It  was 
not  enough  to  shew  that  some  light  had 
been  taken ;  but  the  question  always  was 
whether  so  much  had  been  taken  as  to 
cause  a  nuisance.    But  for  many  years 
the  tendency  of  the  Courts  had  been  to 
measure  the  nuisance  by  the  amount  taken 
from  the  light  acquired,  and  not  to  con- 
sider whether  theamount  left  was  sufficient 
for  the  reasonable  comfort  of  the  house 
according  to  ordinary  requirements.     If  a 
man  had  a  house  with  unusually  excellent 
lights,  it  was  treated  as  a  nuisance  if  he 
was  deprived  of  a  substantial  part  of  it, 
even  although  a  fieiir  amount  for  ordinary 
purposes  was  left.    It  is  in  this  respect 
that  CdU  V.  Hams  and  Colonial  Stores  ^ 
has    to   my  mind    readjusted    the  law. 
It  is  stOl,  as  it  always  has  been,  a  ques- 
tion of  nuisance  or  no  nuisance ;  but  the 
test  of  nuisance  is  not,  how  much  light 
has    been    taken,  and    is    that  enough 
materially  to  lessen  the  enjoyment  and 
use  of  the  house  that  its  owner  had  pre- 


viously had  ? — but,  how  much  is  left,  and 
is  that  enough  for  the  comfortable  use 
and  enjoyment  of  the  house,  according  to 
the  ordinary  requirements  of  mankind  ? 
This  latter  is  the  direction  in   Back  v. 
Siacey,^  quoted  in  CoUa   v.  Home  and 
Colonial  Stores  ^ :  **  Best,  0. J.,  told  the 
jury,  who  had  viewed  the  premises,  that 
they  were  to  judge  rather  from  their  own 
ocular  observation,  than  from  the  testi- 
mony of  any  witnesses,  however  respect- 
able, of  the  degree  of  diminution  which  the 
plaintiff's  ancient  lights  had  undergone. 
It  was  not  sufficient,  to  constitute  an 
illegal  obstruction,  that  the  plaintiff  had, 
in  £act,  less  light  than  before;  nor  that  his 
warehouse,  the  part  of  his  house  principally 
affected,  could  not  be  used  for  all  the 
purposes  to  which  it  might  otherwise  have 
been  applied.     In  order  to  give  a  right  of 
action,  and  sustain  the  issue,  there  must 
be  a  substantial  privation  of  light,  suffi- 
cient to  render  the  occupation  of   the 
house  uncomfortable,  and  to  prevent  the 
plaintiff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  the  pre- 
mises, as  beneBcially  as  he  had  formerly 
done.     His  Lordship  added,  that  it  might 
be  difficult  to  draw  the  line,  but  the  jury 
must  distinguish  between  a  partial  incon- 
venience and  a  real  injury  to  the  plaintiff 
in  the  enjoyment  of  the  premises." 

This  puts  the  case  of  nuisance  by  inter- 
ference with  light  on  the  same  footing 
as  other  cases  of  nuisance — for  example, 
noise;  for,  apart  from  the  question  of 
locality,  which  is  always  important  in 
considering  the  question  of  nuisance  or  no 
nuisance,  the  fact  that  the  owner  of  a 
house  had  enjoyed  exceptional  quiet  gave 
him  no  right  to  more  than  the  ordinary 
freedom  from  extraordinary  noises.  The 
practical  difference  arises  from  the  neces- 
sary limitation  of  the  plaintiff's  rights  by 
the  extent  of  his  ancient  lights,  for  the 
right  to  immunity  from  unreasonable 
noise  is  an  incident  of  property ;  but  the 
right  to  light,  having  to  be  acquired,  is 
limited  by  the  extent  of  the  eojoyment, 
and  if  the  windows  be  small  and  few  the 
question  propounded  by  Lord  Robertson 
may  arise :  '*  Can  a  man  by  making  one 
window  where  there  should  be  five  to 
give  proper  light,  and  living  twenty  years 
in  this  cave,  prevent  his  neighbour  from 
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building  a  house  which  would  have  done 
no  harm  to  the  light  if  there  had  been 
five  windows  ? " 

That,  to  my  mind,  is  the  alteration 
which  the  decision  of  the  House  of  Lords 
in  Colls  V.  Home  and  Colonial  Stores^ 
had  made.  There  are  various  other  sug- 
gestions thrown  out  by  the  noble  and 
learned  Lords  which,  of  course,  are  en- 
titled to  careful  consideration  when  they 
may  arise.  For  instance,  the  question 
concerning  the  greater  freedom  of  the 
Court  with  regard  to  exercising  a  judicial 
discretion  in  granting  an  injunction  or 
not.  But,  according  to  my  understand- 
ing, the  mere  opinions  of  the  noble  Lords, 
apart  from  decision,  do  not  overrule  the 
decisions  of  the  Court  of  Appeal,  which, 
at  any  rate  so  far  as  the  Judges  of  first 
instance  are  concerned,  must  remain  bind- 
ing upon  them  until  they  are  in  fact 
overruled.  I  refer  more  particularly  to 
the  case  of  Shelfer  v.  Citi/  of  London 
EUctrie  Lighting  Co.^  I  cannot  say  that 
I  can  read  anything  in  CoUs  v.  ffome 
and  Colonial  Stores^  as  overruling  that 
decision. 

I  am  relieved  from  considering  the 
question  of  injunction  or  no  injunction  in 
this  case,  because  the  damages,  as  I  have 
intimated,  are  so  substantial  that  counsel 
for  the  defendant  prefers  not  to  argue 
that  question,  but  prefers  to  submit  to  an 
injunction.  [HLs  Lordship  then  reviewed 
the  evidence  in  detail,  and  came  to  the 
conclusion  that  the  defendant's  new  buUd- 
ing  had  materially  injured  the  saloon  bar 
and  the  dining-room,  and  that  the  busi- 
ness of  the  plaintiff  Higgins  had  been 
thereby  undoubtedly  seriously  afifected  and 
prejudiced,  and  continued  :t  The  result 
is  that  I  find  as  a  &ct  that  there  has  been 
a  substantial  deprivation  of  light  sufiicient 
to  render  the  occupation  of  the  house  un- 
comfortable and  to  pi*event  the  plaintiff 
Higgins  from  carrying  on  his  accustomed 
business  (that  of  a  licensed  victualler)  on 
the  premises  as  beneficially  as  he  had  done 
before. 

The  injunction  will  be  in  the  Yates  v. 
Jack  [1866]^  form,  with  the  additional 
words  *'  so  as  to  be  a  nuisance,"  suggested 
by  Lord  Macnaghten  in  ColU  v.  Home 
and  Colonial  Stores,^  with  liberty  to  apply 
(7)  35  L.  J.  Ch.  639;  L.  R.  1  Ch.  295. 


for  a  mandatory  order.  I  understand, 
however,  that  the  parties,  who  appear  to 
be  reasonable  men,  may  come  to  some 
arrangement  which  will  render  it  un- 
necessary for  the  Court  on  a  subsequent 
application  to  specify  with  exactitude  the 
amount  which  the  defendant  has  to  pall 
down. 


Solicitors— -MarsoD,  Son  &  Haigh,  for  plaintiffs ; 
Letts  Brothers,  for  defendant. 

IReported  hy  R,J,A,  Morrison,  Etq.^ 
BarrUter-at-Law, 


Kekewich,  J. 
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Charity — Registration  under  Companies 
Acts — Land  Registry — Restriction — **  En- 
dowment"—  Disposition  of  Property  — 
Consent  of  Charity  Commissioners  — 
CharitahU  Trusts  Act,  1853  (16  db  17  Vid. 
c.  137),  ss.  62  and  66. 

Under  its  memorandum  of  associoHon 
a  charitable  society  incorporcUed  under  the 
Companies  Acts,  1862  to  1890,  had  full 
power  to  purchase,  lease,  and  acquire  real 
or  personal  property,  erect  and  maintain 
buildings,  and  sell,  exchange,  or  deal  with 
all  its  property.    Appeals  were  from  time 
to  time  made  for  donations    to    special 
objects  of  the  charity,  including  (me  for 
the  completion  of  new  headquarters  of  the 
society.    A  large  sum  was  obtained^  and 
leasehold  premises  acquired.      Upon  an 
application  to  register  the  society  as  pro- 
prietor of  these  leaseholds  under  the  Land 
Transfer  AcU,  1875  and  1897,— Held,  tha^ 
there  was  no  such  ^^ endowment'*  ioiihin 
the  meaning  of  the  Charitable  Trusts  Act, 
1853,  s,  66,  ae  rendered  the  society  amenable 
to  the  jurisdiction  of  the  Charity  Commis- 
sioners,  The  subscribers  to  the  headquarters 
must  be  taken  to  have  knoum  that  their 
contributioTKS,  althottgh  primarily  appli- 
cable to  this  particular  object,  were  given 
for  the  genercd  purposes  of  the  society,  and 
there  was  no  intention  to  take  the  money 
out  of  the  control  of  the  managing  body. 
The  society  could  therefore  deal  with  its 


Digitized  by 


Google 


Vol.  74.] 


CHANCEBY  DIVISION. 


625 


Ohubch  Armt,  In  bb. 


property  within  the  powers  of  the  memo- 
ra'ivdum  of  (taaoeiation^  and  it  woe  entitled 
to  he  registered  in  respect  of  the  leaseholds 
without  any  restriction  to  the  effect  that  no 
disposition  of  the  land  was  to  be  registered 
without  the  consent  of  the  Charity  Com- 
missioners. 

Decision  of  the  Coubt  of  Appeal  in 
Clergy  Orphan  Corporation,  In  re  (64  L.  J. 
Ch.  66;  [1894]  3  Ch.  145),  as  to  the 
definition  of  ^^  endotoment"  adopted^  but 
held  inapplicable. 

This  was  a  motion  on  behalf  of  the 
Church  Army  that  the  Registrar  under 
the  Land  Transfer  Acts,  1875  and  1897, 
might  be  directed  to  register  the  Church 
Army  as  proprietors  of  the  leasehold  land 
known  as  12,  14,  and  16  Edgware  Road, 
in  the  county  of  London,  held  under  a 
lease  dated  April  18,  1904,  and  made 
between  Viscount  Fortman  of  the  one 
part,  and  the  Church  Army  of  the  other 
part,  for  a  term  of  seventy-six  years  from 
March  25,  1903,  without  enteriDg  a  re- 
striction on  the  register  to  the  effect  that 
no  disposition  of  the  said  leasehold  land 
was  to  be  registered  without  the  consent 
of  the  Charity  Commissioners. 

The  Church  Army  was  incorporated  on 
September  14, 1892,  under  the  Companies 
Acts,  1862  to  1890,  as  an  association 
limited  by  guarantee,  for  the  purpose  of 
promoting  the  objects  mentioned  in  the 
memorandum  of  association;  and  by  a 
licence  of  the  Board  of  Trade  dated  the 
same  day  it  was  directed  to  be  registered 
with  limited  liability  without  the  addition 
of  the  word  "  limited  "  to  its  title.  By  the 
memorandum  of  association  the  objects  for 
which  the  society  was  established  were, 
inter  alia : 

"  (d)  Subject  to  the  provisions  of  sec- 
tion 21  of  the  Companies  Act,  1867,  to 
purchase,  take  on  lease,  hire,  or  otherwise 
acquire  any  real  or  personal  property,  and 
any  rights  and  privileges  necessary  or  con- 
venient for  the  purposes  of  the  Society.'' 

"  (e)  To  erect,  maintain,  and  alter  any 
buildings  upon  any  land  held  by  or 
belonging  to  the  Society  for  any  estate 
or  interest,  and  to  provide  the  same  with 
all  proper  and  necessary  fixtures,  furni- 
ture, apparatus,  appliances,  conveniences, 
and  accommodation.*' 
Vol.  74.— Chaxc. 


"  iff)  To  borrow  or  raise  money  at  in- 
terest on  the  issue  of  or  upon  bonds, 
debentures,  debenture  stock,  bills  of 
exchange,  promissory  notes,  or  other 
obligations  or  securities  of  the  Society, 
or  upon  mortgage  or  charge  of  the  pro- 
perty of  the  Society,  or  otherwise  in  such 
manner  as  may  seem  expedient.'' 

''  (k)  To'seli,  improve,  manage,  develop, 
lease,  mortgage,  exchange,  &pose  of, 
turn  to  account,  or  otherwise  deal  with 
all  or  any  part  of  the  property  and  rights 
for  the  time  being  of  the  Society." 

The  income  of  the  Church  Army  was 
derived  from  three  soiurces — voluntary 
contributions,  rents  and  income  of  pro- 
perty, and  earnings  of  the  workers  in 
the  various  homes.  The  Church  Army 
constantly  appealed  for  donations  and 
subscriptions  for  general  purposes  and 
for  special  objects,  the  proportion  required 
for  any  particular  object  being  specified. 
In  1903,  in  order  to  carry  on  this  work 
more  efficiently  it  became  necessary  to 
acquire  {inter  alia)  Nos.  12,  14,  and  16 
Edgware  Road,  as  a  site  for  new  training 
homes  and  headquarters,  and  subscrip- 
tions for  this  object  were  specially  in- 
vited. In  response  a  sum  of  26,888^.  17s. 
was  subscribed,  to  which  a  further  sum  of 
7,000^.,  subscribed  for  the  general  pur- 
poses of  the  society,  was  added,  and  more 
was  required.  The  leasehold  premises  in 
question  were  secured.  No  deed  or 
declaration  of  trust  of  these  premises,  or 
of  any  of  the  sums  collected  had  ever  been 
executed  by  the  Church  Army. 

Fart  of  the  premiises  in  question  had 
been  sub- demised  by  the  Church  Army, 
and  the  rents  payable  by  the  tenants 
were,  paid  into  the  general  account. 

On  February  24,  1904,  the  Church 
Army  applied  to  be  registered  as  pro- 
prietors of  these  leasehold  lands  in  Edg- 
ware Road. 

The  Registrar  considered  that  the 
Church  Army  was  a  charity  within  the 
meaning  of  the  Charitable  Trusts  Acts, 
1853  and  1855,  and  that  it  was  a  difficult 
matter  to  determine  whether  it  was 
within  the  exceptions  allowed  by  sec- 
tion 62  of  the  Charitable  Trusts  Act, 
1853,^  and  whether  or  not  the  consent  of 

(1)  Tbo  Charitable  Trusts  Act,  1853,  by  sec- 
tion 62,  provides  that  the  Act  shall  not  extend 
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tke  Charity  Ck)miBi8sion6rs  was  neoessary 
to  salee  and  other  dealings  with  this  pro- 
perty. The  Registrar  accordingly  referred 
the  matter  to  the  decision  of  the  Court. 

JP.  0.  LaiorenM,  E.G.,  a«id  TirkdaL- 
Eohertwn^  for  the  Church  Army. — This 
society,  which  is  admittedly  a  charity, 
having  heen  incorporated  as  a  company 
under  the  Companies  Acts,  is  outside  the 
iurisdiction  of  the  Charity  Cbmnussioners 
altogether.  It  has  never  heen  suggested 
before  in  the  case  of  similar  diarities  that 
this  is  not  so.  There  is  no  trust,  and  no 
ces^is  qus  trust,  except  the  society 
itself.  The  assets  of  the  company  may 
be  required  in  the  event  of  a  winding-up, 
and  would  have  to  be  realised  and  applied 
by  the  liquidator  without  any  interference 
from  the  Charity  Commissioners.  But  if 
that  is  not  so,  the  society  comes  within 
the  exemption  in  section  62  of  the  Chari«- 
table  Trusts  Act,  1853.^'  The  subscrip- 
tions to  the  headquarters  were  required' 
really  for  the  g^iwal  purposes  of  the 
society  and  to  carry  on  its  business. 
There  has  been  no  "  endowment "  in  the 
sense  laid  down  in  the  cases — Coiyoration 
of  the  Sam  of  the  Clergy  y,  Sutton  [1860],^ 
Charity  for  Poor  Widows  d:c,  and  Skinner , 

to  "  any  institution,  establishment,  or  s€>ciety 
for  religions  or  other  charitable  purposes  .  .  . 
wholly  maintained  by  voluntary  contributions 
.  .  .  ;  and  where  any  charity  is  maintained 
partly  by  voluntary  subscription*  and  partly 
by  income  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall,  with 
respect  to  such  charity,  extend  and  apply  to 
the  income  from  endowment  only,  to  the 
exclusion  of  voluntary  subscriptions,  and  the 
application  thereof;  and  no  donation  or  be- 
quest unto  or  in  trust  for  any  auch  charity  as 
last  aforesaid,  of  which  no  special  application 
or  appropriation  shall  be  directed  or  declared 
by  the  donor  or  testator,  and  which  may  legally 
be  applied  by  the  governing  or  managing  body 
of  such  charity  as  income  in  aid  of  the  volun- 
tary subscriptions,  shall  be  subject  to  the  juris- 
diction or  controul  of  the  said  board,  or  the 
powers  or  provisions  of  this  Act.  .  .  ." 

Section  66 :  " .  .  .  the  expression  *  endow- 
ment '  shall  mean  and  include  all  lands  and 
real  estate  whatsoever,  of  any  tenure,  .  .  . 
which  shall  for  the  time  being  belong  to  or  be 
held  in  trust  for  any  charity,  or  for  all  or  any 
of  the  objects  or  purposes  thereof.  .  .  .** 

(2)  29  L.  J.  Ch.  o93  ;  S7ih  nom.  Governors  of 
the  Charity  for  the  Relief  of  Poor  Widmts  and 
Children  if  CUrgymeii  v.  Sutton^  27  Beav.  651. 


In  re  [1892],^  and  St  ffiida'a  Inaor- 
porated  VoUege,  Chdtenham^  In  re  [l90l].^' 
The  applicants  are  theieefore  entitled  to- 
be  registered  without  any  restriction, 

E,  Beaumont  {The  Attomey-Genaral  {Sir 
B.  &  Finlay,  E.G.)  with  him),  fw  the 
Charity  Commissioners. — ^The  case  does- 
come  within  the  exemptions  in  section  62 
of  the  Charitable  Trusts  Act.^  There 
ha&  been  an  ^  endowment "  within  the 
meaning  of  that  term,,  as  defined  in 
Clergy  Orphan  Corporation^  In  re  [ie94],*' 
which  overruled  the  ground  upon  which 
Lord  Bomilly  proceeded  in  Corporation  of 
the  Sons  of  the  Clergy  v.  Sutton^'^' sond  also 
the  decision  of  Korth,  J.,  in  Chariiy  for 
Poor  Widotos  due,  arid  Skinner,  In  re.*' 
In  the  present  case  money  was  asked 
for  and  subscribed  for  these  central  head- 
quarters, and  the  society  cannot  sell 
without  the  consent  of  the  Charily  Com- 
missioners. There  is  a  permanent  endow- 
ment here  of  the  headquarters,  and  the 
money  subscribed  for  it  could  not  have 
been  applied  to  anything  else. 

The  general  proposition  that  this  society 
is  outside  the  jurisdiction  of  the  Charity 
Commissioners  cannot  be  supported. 

[His  Lordship-  intimated  that  he  did 
not  intend  to  go  into  that.] 

Kekewich,  J'. — In  my  opinion  the 
applicant  is  in  the  right  and  is  entitled 
to  registration  without  any  restriction.  I 
was  asked  to  come  to  that  conclusion  on 
some  general  grounds  which  may  be  sound, 
but  whieh  are  certainly  startling.  There 
are  numerous  companies  incorporated' 
under  the  Act  of  1862^  for  purposes  other 
than  gain,  and  therefore  entitled  under 
the  Act  to  be  registered  without  the- 
addition  of  the  word  '^  Limited,''  and  it 
must  be  that  many  of  those  companies- 
are  established  for  the  purpose  of  charity. 
Some  certaLnly  are  not,  and'  I  also  know 
some,  quite  apart  from  the  Church  Army, 
which  have  been  established*  for  charitable 
purposes. 

The  Church  Army  is  of  the  latter 
class.  It  is  admitted;  and*  it  could  not 
be  denied,  that  it  is,  in  one  word,  a 
charity.     It  is  argued    that    any    com- 

(3)  62  L.  J.  Ch.  148 ;  [1893]  1  Ch.  178; 

(4)  70  L.  J.  Ch.  266;  [1901]  1  Ch.  666. 

(5)  64  L.  J.  Ch.  66  ;  £.1804]  3- Oh.  146*. 
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pany  of  that  kind  is,  by  virtue  of  the 
provisioBs  of  the  Companies  Acts,  and 
possibly   of   its    own    memorandum    of 
association,  exempt  from  the  jurisdiction 
of   the  Charity  Commissioners.      I  am 
not    convinced    by    the    argument.       I 
am  not  deciding  against  it.     It  is  a  very 
broad  proposition,  which  may  on  a  proper 
occasion  require  judicial  consideration.    I 
propose  to  pass  it  by.     My  decision  in 
favour  of  iAiB  applicant  will  proceed  on 
an  entirely  different  ground.     No  doubt 
the  decision  in  the  case  of  Charity  far 
Poor  WidotM   cCw.  and  Shinner^  In  rt^ 
following  a   decision   of    Lord   Romilly, 
which  up  to  that  time  had  been  accepted, 
does  go  on  the  proposition  that  you  can- 
not have  an  endowm«:it  within  the  mean- 
ing of  section  62  of  the  Charitable  Trusts 
Act,  1853,  unless  there  is  some  specific 
trust — something  apart  from  the  general 
purposes  of  the  in^itution.     It  is  clear 
from  the  case  of  CUrgy  Orplian  Corpora- 
Hcuy  In  re,^,that  the  Court  of  Appeal  took 
a  view  entirely  different  from  that  of  Mr. 
Justice  North  and   Lord    Romilly,  and 
that,  so  fiir,  both  those  decisions  must  be 
considered  as  overruled.     It    does    not 
follow  that  they  were  not  perfectly  right ; 
and  indeed  Lord  Davey,  in  giving  the 
judgment  of  the  Court  of  Appeal,  says, 
'^  Although  in  the  result  Lord  Romilly's 
conclusion  may  not  differ  much  from  that 
which  we  have  endeavoured  to  express, 
we  cannot  agree  with  him  in  the  reasons 
which  he  gave  for  his  judgment.^'    But  as 
regards  that  particular  view,  we  must,  I 
think,  treat  the  Court    of   Appeal    as 
differing  from  Lord   Romilly  and  Mr. 
Justice  North.     There  are  several  pas- 
sages in  the  judgment  of  the  Court  of 
Appeal  which  shew  what  they  think  was 
the  meaning  of  the  word  ''  endowment." 
More  than  one  passage,  I  think,  explains 
it  perfectly  clearly.     Early  in  the  judg- 
ment Lord  Davey,  delivering  the  judg- 
ment of  the  Court,  says,  after  quoting 
section  62  of  the  Act,  '<  The  words  are, 
we  think,  intended  to  describe  a  charity 
which  has  no  invested  endowment  yield- 
ing an   income  for  its  support,  but  is 
dependent  on  the  gifts  of  the  benevolent, 
whether    recurrent    or    occasional,    and 
whether  iwUr  vivos  or  by  will.''    Then 
further  down  he  says :  ''  We  can  see  no 


sufficient  reason  for  limiting  or  restrict- 
ing the  meaning  of  these  words,  or  for 
confining  the  words  to  property  held 
upon  some  special  purpose  or  trust  in 
connection  with  a  charity  as  distin- 
guished from  the  general  purposes  of  the 
charity.  On  the  contrary,  the  words  *  in 
trust  for  any  charity  or  for  all  or  any  of 
the  objects  or  purposes  thereof,'  seem  to 
us  to  preclude  any  such  limited  construc- 
tion. We  conclude,  therefore,  that  the 
words  mean  what  they  say,  and  that  all 
property  of  every  description  belonging 
to  or  held  in  trust  for  a  charity,  and 
whether  h^d  upon  trusts  or  conditions 
which  render  it  lawful  to  apply  the 
capital  to  the  maintenance  of  the  charity,  , 
or  upon  trusts  which  confine  the  charitable 
application  to  the  income,  is  an  endow- 
ment within  the  meaning  of  the  Act." 
There  are  other  passages  which  I  might 
read  to  illustrate  their  views,  but  it  is 
perfectly  clear  what  their  Lordships 
meant. 

Then  it  is  argued  that  on  that  footing 
this  must  be  an  ^'  endowment."  The  &cts, 
about  which  there  is  no  dispute,  are  ex- 
ceedingly simple.  The  Church  Army 
appeals  for  subscriptions,  not  only  for 
their  everyday  work,  but  also  for  special 
work  which  comes  in  hand  from  time  to 
time.  Like  all  other  charitable  institu- 
tions, they  have  from  time  to  time  some 
special  object  in  view  which  attracts  the 
sympathy  of  the  public,  and  they  avail 
themselves  of  that  attraction.  Among 
other  things  they  thought  it  necessary  to 
have  headquarters — that  is  to  say,  a 
building  apparently  of  some  extent  where 
the  general  business  of  the  charity  can  be 
canied  on,  and  it  was  required  of  course 
to  be  fitted  up  so  as  to  be  applicable  in 
that  way.  They  made  an  appeal  for  that 
purpose,  and  an  appeal  which  apparently 
was  repeated  from  time  to  time,  and 
^icited  a  very  generous  response.  I  have 
one  of  those  appeals  before  me,  and  I 
suppose  they  are  all  more  or  less  in  the 
same  form.  As  has  been  pointed  out  in 
argument,  they  invite  persons  to  respond 
to  the  appeal  by  signing  a  document  in 
this  form  :  "  I  gladly  promise  you  during 
1 902  or  1 903,  the  sum  of  £  towards 

the  completion  of   the  Central  Halls." 
Those  are  really  the  new  headquarters 
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and  training  homes  of  the  Church  Army. 
Money  was  given,  as  I  say,  largely  and 
generously  to  that. 

Now,  it  is  said  that  is  not  a  voluntary 
contribution,  but  comes  within  an  '*  en- 
dowment," as  described  by  the  judgment 
of  the  Court  of  Appeal  in  Clergy  Orphan 
Corporation^  In  re,^  In  one  sense,  no 
doubt,  it  does.  The  money  was  no  doubt 
devoted  to  that  specific  purpose  at  the 
time.  The  reason  which  actuated  the 
subscribers  in  finding  the  money  was  that 
they  were  in  sympathy  with  the  Church 
Army  and  its  general  purposes,  and  saw 
that  it  was  desirable,  in  order  to  promote 
those,  to  have  these  new  headquarters  and 
training  homes,  and  they  meant  the 
money  to  be  expended  in  that  way,  and 
it  would  have  been  extremely  wrong  of 
the  managing  body  of  the  Church  Army 
to  have  applied  the  money  which  they 
received  for  that  purpose  in  any  other 
way.  I  have  no  doubt,  so  far,  it  partakes 
of  the  character  of  an  endowment ;  but 
the  subscription  was  to  the  Church  Army, 
to  be  applied  to  that  particular  purpose  at 
the  time,  but  not,  as  I  understand  it,  so 
as  to  take  the  money  subscribed  out  of 
the  control  of  the  managing  body.  On 
the  contrary,  every  person  who  subscribes 
to  a  charity  of  this  kind  must  be  taken  to 
know  the  constitution  of  the  charity, 
and  that  the  particular  object  to  which 
he  is  subscribing  is  only  part  of  the  whole 
wider  object  containing  many  constituent 
parts,  and  he  must  be  taken  to  have  de- 
voted his  money  to  the  promotion  of  the 
general  objects  of  the  charity.  Now  this 
is,  as  we  know,  an  incorporated  company 
with  a  memorandum  of  association,  and 
the  constitution  of  the  company  is  con- 
tained in  that  memorandum  of  associa- 
tion. I  need  not  read  it  all.  Perhaps 
the  objects  are  not  described  with  quite 
as  great  prolixity  as  one  finds  in  a  modem 
company  of  the  ordinary  character,  but 
still  there  is  a  good  deal  of  it.  The  objects 
are  described  under  different  heads,  and 
am(mg  other  things  under  {e)  '<  To  erect, 
maintain,  and  alter  any  buildings  upon 
any  land  held  by  or  belonging  to  the 
Society,  for  any  estate  or  interest,  and  to 
provide  the  same  with  all  proper  and 
necessary  fixtures,  furniture,  apparatus, 
appliances,  conveniences,  and  accommoda- 


tion." That  is  just  what  this  appeal  was 
for.  It  was  to  provide  a  buildmg  to  be 
fitted  up  and  to  be  used  as  headquarters 
and  as  a  training  home.  It  is  one  of  the 
objects  there  generally  described.  Then 
under  {g)  they  are  "  To  borrow  or  raise 
money  at  interest  on  the  issue  of  or  upon 
bonds,  debentures,  debenture  stock,  bills 
of  exchange,  promissory  notes,  or  other 
obligations  or  securities  of  the  Society,  or 
upon  mortgage  or  charge  of  the  property 
of  the  Society  or  otherwise,  in  such 
manner  as  may  seem  expedient."  Now, 
can  it  be  said  that  because  a  gentleman 
had  subscribed  to  the  purchase  and  fitting 
up  of  these  headquarters,  therefore  the 
society  was  not  at  liberty  to  raise  money 
by  charge  on  that  property !  To  say  that 
it  could  not  is  to  add  a  term  to  his  sub- 
scription, which  seems  to  me  not  by  any 
means  necessarily  implied,  and  which,  of 
course,  was  not  expressed.  But  there  is 
more  than  that.  Under  {k)  there  is 
power  "  To  sell,  improve,  manage,  develop, 
lease,  mortgage,  exchange,  dispose  of,  turn 
to  account,  or  otherwise  deal  with  all  or 
any  part  of  the  property  and  rights  for 
the  time  being  of  the  Society."  Again, 
can  it  be  said  with  any  propriety  that 
because  some  part  of  this  money,  or  even 
the  whole,  has  been  subscribed  for  the 
particular  purpose  of  purchasing,  acquir- 
ing, and  fitting  up  these  houses,  therefore 
the  society  is  paralysed  and  cannot  sell  t 
I  will  pass  over  the  words  which  follow, 
"improve,  manage,"  (fee.  Surely  every 
subscriber  must  be  taken  to  know  that 
his  money  was  going  in  the  first  instance 
into  this  particular  property,  but  that 
it  was  to  be  part  of  the  general  pro- 
perty of  the  company  which  might  be 
sold,  mortgaged,  or  exchanged  as  desir- 
able. Now,  according  to  the  argument 
on  behalf  of  the  Charity  Commissioners, 
if  the  society  were  minded  to  cross  to  the 
opposite  side  of  the  street  or  to  a  different 
part  of  London,  and  they  could  effect 
that  by  exchange,  they  could  not  possibly 
do  it  without  the  assent  of  the  Charity 
Commissioners;  that  their  powers  given 
them  by  their  memorandum  of  association 
are  paralysed  by  the  mere  fact  that  a 
certain  number  of  persons  have  subscribed 
money  to  purchase  and  fit  up  this  par- 
ticular property.     It  seems  to  me  that 
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that  would  be  reducing  this  within  limits 
within  which  it  ought  not  to  be  reduced. 
I  hold  that  the  subscriber,  whoever  he 
was,  not  subscribing  of  course  as  he  might 
have  done  upon  certain  terms,  but  sub- 
scribing under  such  a  promise  as  this  to 
pay  certain  money  towards  the  comple- 
tion of  the  central  homes — in  other 
words,  subscribing  a  certain  sum  for  the 
acquisition,  completion,  and  fitting  up  of 
the  new  headquarters — must  be  taJcen  to 
have  done  that  with  the  knowledge  and 
with  the  intention  that,  though  the 
managing  body  hoped  and  intended  to 
use  it  as  headquarters,  it  was,  after  all, 
only  property  of  the  company,  to  be  dealt 
with  under  their  powers,  and  that  he  had 
no  right  to  intervene  to  say  that,  so  long 
as  they  acted  within  the  power  conferred 
on  them  by  their  memorandum,  they 
could  not  dispose  of  the  property  because 
he  had  devoted  his  money  to  a  specific 
trust.  If  that  is  the  right  view  of  the 
constitution  of  the  company,  the  result  is 
that,  far  from  going  away  fh>m  the  deci- 
sion of  the  Court  of  Appeal  in  the  case 
of  Clergy  Orphan  Corporation^  In  re,*  I 
adopt  it  to  the  full,  only  I  apply  it  to  an 
entirely  difierent  set  of  circumstances 
f]x>m  what  they  had  there.  In  my  judg- 
ment, there  is  nothing  here  to  prevent 
the  society  selling  or  disposing  of  their 
property  so  long  as  they  sell  within  the 
powers  of  the  memorandum  of  association, 
and  therefore,  having  that  power,  they 
are  not  amenable  to  the  jurisdiction  of 
the  Charity  Commissioners,  and  no  re- 
striction ought  to  be  entered  on  the 
register. 


Solicitors— Mackrell  &  Ward,  for  Church  Army ; 
Solicitor  to  Treasury,  for  Charity  Commis- 
sioners. 

[Reported  by  O,  3faean,  Etq,^ 
BarrUter-at'  Law, 


[IN  THE  HOUSE  OF    LORDS.] 
1905  f   Westminster  Cor- 

y      •         C  Railway.* 

Metropolis — Local  Authority — Sanitary 
Conveniences — Statutory  Powers — Tres- 
pass —  Mandatory  Injunction  —  Public 
Health  {London)  Act,  1891  (54  d;  55  Vict, 
c.  76),  s.  44, 

A  public  body  invested  vnth  statutory 
powers  must  toJce  care  not  to  exceed  or 
abuse  those  poioers,  and  nmst  act  in  good 
faith  unthin  the  limits  of  its  aiithority. 

Where  a  corporation  under  the  Pvhlic 
Health  {London)  Act,  1891,  constructs 
public  conveniences^  the  mere  provision  in 
connection  with  such  a  convenience  of  a 
subway  capable  of  being  used  as  a  thorough- 
fare under  a  crowded  street  is  not  evidmce 
of  bad  faUh  or  excess  of  authority.  To 
estaUish  such  a  case  it  would  have  to  be 
shewn  thai  the  corporation  constructed  the 
subway  as  a  means  of  crossing  the  street 
under  colour  of  providing  pttJ>lic  con- 
veniences. 

The  House  (Lord  James  of  Hereford 
dissenting)  reversed  the  decision  of  the 
Court  of  Appeal  (73  L.  J.  Ch.  386; 
[1904]  1  Ch,  759),  and  restored  that  of 
Joyce,  J.  (71  L.  J.  Ch.  34;  [1902] 
1  Ch.  269). 

Appeal  from  a  decision  of  the  Court  of 
Appeal (Vaughan  William s,L. J.,  Stirling, 
L.  J.,  and  Cozens-Hardy,  L.  J.),  which  dis- 
charged a  judgment  of  Joyce,  J.,  in  an 
action  in  which  the  respondents  were 
plaintiffs  and  the  appellants  defendants. 
The  question  was  whether  the  appellants 
had  exceed0d  their  statutory  powers  in 
the  construction  of  certain  lavatories  and 
conveniences  for  the  use  of  the  public  at 
the  southern  end  of  Parliament  Street. 

The  facts  are  sufficiently  stated  in  the 
judgments  of  Lord  Macnaghten  and  Lord 
James  of  Hereford. 

Haldane,  K£,  (Hughes,  K,C,,  and 
D,  Pollock  with  him),  for  the  appellants. 

Younger^  JT.C.,  and  Shearman,  K.C. 
{Eustace  Hills  with  them),  for  the  respon- 

♦  Corarrit  The  Lord  Chancellor  (Earl  of  Hals- 
bury),  Lord  Macnaghten.  Lord  Jamos  of  Her«.< 
ford  and  Lord  Lindler 
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dents,  Yelled  on  Birkenhead  Carparation 
V.  London  cmd  Norih-Westem  Railway 
[1886],^  Tunhridge  WeUe  Corporation  v. 
Baihi  [1896],*  aaid  Sydftey  Municipal 
Covncil  V.  Young  [1898].^ 
Saldaney  JT.C,  replied. 

The  House  took  time  for  consideration. 

The  Lord  Chancellor  (Earl  of  Haus- 
burt). — It  seems  to  me  that  the  power 
of  the  local  authority  to  erect  certain 
public  conveniences  cannot  be  disputed. 
The  shape,  site,  and  extent  of  them  are 
left  to  the  discretion  of  the  authority  in 
question,  and  as  to  the  things  themselves, 
which,  under  this  discretion,  have  been 
erected,  I  do  not  understand  that  any 
objection  can  be  made.  The  objections, 
80  far  as  they  assume  the  force  of  legal 
objections,  refer  to  the  access  to  them, 
and  to  the  supposed  motives  of  the  local 
authority  in  the  selection  of  the  site. 

Assuming  the  thing  done  to  be  within 
the  discretion  of  the  local  authority,  no 
Court  has  power  to  interfere  with  the 
mode  in  which  it  has  exercised  it.  When 
the  Legislature  has  confided  the  power  to 
a  particular  body,  with  a  discretion  how 
it  is  to  be  used,  it  is  beyond  the  power  of 
any  Court  to  contest  that  discretion.  Of 
course,  this  assumes  that  the  thing  done 
is  the  thing  which  the  Legislature  has 
authorised — see  London^  Brighton,  and 
South  Coast  Railway  v.  Truman  [lass].* 

It  appears  to  me  impossible  to  contend 
that  these  conveniences  are  not  the  things 
authorised  by  the  Legislature.  It  seems 
to  me  that  the  provision  of  the  statute 
itself  contemplates  that  such  conveniences 
should  be  made  beneath  public  roads,  and 
if  beneath  public  roads  some  access  under- 
neath the  road  level  must  be  provided ; 
and  if  some  access  must  be  provided,  it 
must  be  a  question  simply  of  greater  or 
less  convenience,  when  the  street  is  a 
wide  one,  whether  an  access  should  be  pro- 
vided at  only  one  or  at  both  sides  of  the 
street.  That  if  the  access  is  provided  at 
both  sides  of  the  street  it  is  possible  that 
people  who  have  no  desire  or  necessity  to 

(1)  55  L.  J.  Q.B.  48 ;  15  Q.B.  D.  572. 

(2)  66  L.  J.  Q.B.  461 ;  [1896]  A.C.  434. 
(£)  67  L.  J.  P.C.  40 ;  [1898]  A.C.  457. 
(4)  66  L.  J.  Ch.  364  ;  11  App.  Cas.  45. 


use  the  convenience  will  nevertheless  pass 
through  it  to  avoid  the  dangers  of  crossing 
the  carriage-way  seems  to  me  to  form  no 
objection  to  the  provision  itself;  and  I 
decline  altogether  to  sit  in  judgment  upon 
the  discretion  of  the  local  authorities  upon 
such  materials  as  are  before  us. 

I  quite  agree  that  if  the  power  to  make 
one  kind  of  building  was  fraudulently 
used  for  the  purpose  of  making  another 
kind  of  building,  the  power  given  by  the 
L^islature  for  one  purpose  could  not  be 
used  for  the  other,  but  I  have  endeavoured 
to  shew  that  the  Legislature  did  contem- 
plate making  subterranean  works  under 
the  roadway,  and  aJso  access  to  them. 
Under  these  circumstances,  I  think  it  is 
a  question  of  degree ;  and  if  there  be  the 
express  provision,  as  I  think  there  is,  to 
make  a  .tunnel  under  the  street  for  the 
purpose  of  these  conveniences,  then  I 
think  the  question  of  its  extent  or  cost  is 
a  matter  with  which  neither  a  Court  of 
law  nor  equity  has  ai^y  conoem,  since  the 
thing  contemplated  by  the  statute  has 
been  done,  and  done  in  the  way  which  tiie 
statute  contemplated  it  might  be  done. 
That  the  public  may  use  it  for  a  purpose 
beyond  what  the  statute  contemplate  is 
nothing  to  the  purpose. 

I  think  the  judgment  of  Mr.  Justice 
Joyce  should  be  restored.  With  respect 
to  the  costs  of  this  litigation,  I  cannot 
look  over  the  &ct  that  the  local  authority 
made  a  blunder  and  interfered  with  the 
footway.  That  has  now  been  put  right, 
but  in  the  first  instance  it  led  to  the 
litigation.  Then  I  think  the  negotia- 
tion and  correspondence  was  not  as  candid 
as  it  should  have  been,  and  I  think  there- 
fore that  neither  side  in  this  controversy 
should  have  any  costs. 

Lord  Macnaghten. — ^At  the  southern 
or  lower  end  of  Parliament  Street,  just 
before  you  come  to  Bridge  Street,  where 
in  consequence  of  recent  improvements 
there  is  a  distance  of  about  a  hundred  feet 
between  the  opposite  buildings,  the  appel- 
lants, as  the  sanitary  authority  of  the  City 
of  Westminster,  have  constructed  public 
lavatories  and  other  conveniences  for  the 
use  of  persons  of  both  sexcR.  These  con- 
veniences are  placed  under  the  ground  in 
the  middle  of  the  street,  as  &r  removed 
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as  possible  from  tho  buildings  on  either 
side.  The  plun  of  the  construction  is 
this :  On  each  side  of  the  roadway  there 
is  an  entrance,  five  feet  nine  inches  wide, 
protected  by  railings  and  leading  by  a 
-staircase  of  the  same  width  to  a  passage  or 
subway  ten  feet  wide  and  eight  feet  high, 
which  runs  the  whole  way  across  on  a 
level  with  the  underground  conveniences. 
Out  of  this  subway  there  are  openings — 
two  for  men  and  one  for  women — into 
spacious  chambers,  where  the  usual  accom- 
modation (politely  described  as  lavatories 
and  cloak-rooms)  is  provided  on  a  large 
and  liberal  scale.  All  the  arrangements 
seem  to  have  been  designed  and  carried 
out  with  due  regard  to  decency,  and  with 
•every  possible  consideration  for  the  com- 
fort of  wayfarers  in  need  of  such  accom- 
modation. The  London  and  North- 
western Railway  Co.  are  the  owners  of  a 
large  and  valuable  block  of  buildings  on 
the  east  side  of  Parliament  Street,  having 
a  frontage  to  Parliament  Street  and  a 
frontage  to  Bridge  Street,  with  vaults 
under  the  pavement  in  Parliament  Street, 
and  a  claim,  for  what  it  is  worth,  to  the 
soil  beneath  the  roadway  up  to  the  mid- 
line of  the  street.  They  took  objection 
to  the  sanitary  works  constructed  by  the 
corporation  and  sought  to  have  them 
removed.  They  put  their  case  alterna- 
tively as  a  case  of  trespass  or  of  obstruc- 
tion to  the  highway  causing  special 
damage.  The  corporation  relied  on  their 
statutory  powers  under  the  Public  Health 
'(London)  Act,  1891,  which  authorises 
them  to  construct  such  public  sanitary 
-conveniences,  and  vests  in  them  for  the 
purpose  the  subsoil  of  the  road,  exclusive 
of  the  footway. 

When  the  parties  came  to  trial  it  was 
found  that  owing  to  some  mistake  or  in- 
advertence the  works  of  the  corporation 
had  encroached  on  the  footway.  Mr. 
-Justice  Joyce,  before  whom  the  case  was 
tried,  ordered  the  corporation  to  remove 
*the  encroachment,  but  made  no  order  as 
to  costs.  On  appeal]  by  the  plaintiffs,  the 
Court  ordered  the  corporation  to  "pull 
down  and  remove  the  whole  of  the  stair- 
-<»ise,  railings,  and  other  works  placed  by 
the  defendants  upon  the  lands  of  the 
.plainti£fe  other  than  the  conveniences 
•in    the   pleadings    mentioned,  and  such 


-further  portion  of  the  construction  as  the 
Court  'might,'  upon  application,  sanc- 
tion as  a  proper  approach  to  the  said 
conveniences."  The  order  was  to  be 
suspended  pending  an  appeal  to  this 
House,  and  the  corporation  were  to  pay 
the  costs  of  the  action  and  of  the  appeal. 
The  corporation  have  acquiesced  in  the 
order  of  Mr.  Justice  Joyce,  Their  only 
contention  now  is  that  the  order  of  the 
Court  of  Appeal  is  wrong. 

There-can  be  no  question  as  to  the  law 
applicable  to  the  case,  it  is  well  settled 
that  a  public  body  invested  wHh  statutory 
powers  such  as  those  conferred  upon  the 
corporation  must  take  care  not  to  exceed 
or  abuse  its  powers.  It  must  keep  within 
"the  limits  of  the  authority  committed  to 
it.  It  must  act  in  good  £utk.  And  it 
must  act  -reasonably.  The  last  proposi- 
tion is  involved  in  the  second,  if  not  in 
the  first.  But  in  the  present  case  I 
think  it  will  be  convenient  to  take  it 
separately. 

Now,  looking  merely  at  what  has  been 
done — at  the  work  as  designed  and 
actually  constructed — ^it  seems  to  me  that, 
apart  from  the  encroachment  on  the  foot- 
way, it  is  impossible  to  contend  that  the 
work  is  in  excess  of  what  was  authorised 
by  the  Act  of  IBO*!.  The  -eonveniences 
themselves,  extensive  as  the  accommoda- 
tion is,  have  not  been  condemned  by  the 
Court  of  Appeal,  or  even  attacked  in  the 
evidence.  Then  the  entrance  from  the  road- 
way is  only  five  feet  nine  inches  wide; 
80  is  th&staircase.  It  is  in  evidence  that  a 
width  of  four  feet  six  inches  is  "  iiecessary  " 
in  order  to  enable  two  persons  to  pass  on 
the  staircase.  The  witness  who  gave  that 
evidence  was  pressed  to  say  that  "  under 
ordinary  circumstances  four  feet  six  inches 
to  five  feet  would  be  a  wide  entrance  for  a 
thing  of  this  sort."  "  No,"  he  replied, 
"  not  ample.  You  want  to  give  a  mini- 
mum of  five  feet,  if  you  can,  and  more  than 
that.  You  would  give  six  feet  if  you  had 
got  plenty  of  space."  So  the  entrance 
actually  provided  which  has  been  con- 
demned by  the  Court  of  Appeal,  and  as  I 
think  without  evidence,  is  just  nine  inches 
wider  than  the  minimum  width  which 
the  only  witness  examined  on  the  point 
says  ought  to  be  provided,  and  three  inches 
narrower  than  what  he  -thicil&B  should  be 
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allowed  if  space  permits.  It  seems  rather 
a  strong  measure  to  invoke  the  powers 
of  the  Court  in  so  trifling  a  matter, 
especially  considering  that  the  excess,  if 
excess  there  be,  cannot  make  the  slightest 
practical  difi'erence  to  the  respondents. 
Then  I  come  to  the  subway,  which  has 
not  been  opened  to  the  public  as  yet. 
Now,  there  is  not  a  scrap  of  evidence 
tending  to  shew  that  there  is  anything 
improper  or  suspicious  about  the  subway. 
One  witness  was  asked  if  he  had  "  ever 
known  an  approach  to  a  convenience 
which  was  10  feet  wide  except  this."  He 
said  he  had  not,  and  there  the  matter 
dropped.  But  then  no  instance  could  be 
given — at  any  rate  no  instance  was  given 
— of  a  convenience  so  large  placed  in  the 
centre  of  a  street  so  wide,  and  approached 
from  either  side.  If  it  is  permissible  to 
construct  a  convenience  approachable  from 
either  side  of  a  wide  ^reet,  you  cannot 
prevent  the  public  from  using  the  subway 
as  a  thorough£Bire.  I  should  think  it  most 
unlikely  that  it  would  be  largely  used,  if 
used  at  all,  by  persons  not  desirous  of 
availing  themselves  of  the  convenience, 
but  it  is  possible ;  Lord  Justice  Vaughan 
Williams  thinks  it  more  than  possible.  He 
has  "  no  doubt  apart  from  the  conveniences 
the  subway  at  the  present  moment  is  a 
considerable  convenience  to  pedestrians." 
There  seems  to  be  no  experience  to  guide 
one  on  the  point.  And  so  the  corporation 
were,  I  think,  not  to  be  blamed  for 
making  provision  in  order  to  obviate 
crushing  and  jostling  in  a  place  where 
crowding  is  (to  say  the  least)  not  conve- 
nient. I  have  not  forgotten  that  there 
are  two  passages  in  the  evidence  which 
one  of  the  learned  Lords  Justices  quoted 
at  length,  and  on  which  all  the  members 
of  the  Court  appeared  to  rely.  It  seems 
that  the  chairman  of  the  works  admitted 
that  this  tunnel  (as  it  has  been  called),  ten 
feet  wide  and  eight  feet  high,  was  "  both 
an  approach  and  a  subway."  That  seems 
to  have  been  thought  a  very  damaging 
admission.  Of  course  it  was  a  subway. 
It  was  a  subway  capable  of  being  used  as 
a  thorough&re.  It  would  have  been  a 
subway  if  there  had  been  no  thorough&re. 
For  my  part,  I  do  not  quite  understand  all 
this  play  upon  words.  Then  there  was 
another  passage  in  the  evidence  supposed 


to  be  more  damaging  still,  in  which  a 
witness  said  that  he  did  *<not  see  any 
necessity  for  10  feet."  It  would,  hie 
admitted,  be  "  a  waste  of  space  and  a 
waste  of  money."  But  if  you  look  at  the 
context  it  is  perfectly  clear  that  the 
learned  Lord  Justice  was  under  a  mis- 
apprehension. The  witness  was  not  refer- 
ring to  the  subway,  which  was  ten  feet 
wide.  He  was  not  thinking  of  the  sub- 
way. The  questions  put  to  him  both  by 
the  learned  counsel  and  by  the  Judge 
were  addressed  to  the  entrance  and  stair- 
case, to  which  very  different  considera- 
tions apply.  It  was  not  suggested  that 
there  was  any  notice,  or  any  intention  of 
putting  up  a  notice,  directing  the  public 
to  this  subway  as  a  means  of  crossing. 
The  entrance,  which  was  of  the  usoai 
limited  dimensions,  did  not  of  itself  offer 
any  invitation  to  the  public  to  enter  for 
the  purpose  of  crossing  the  roadway. 

Then  I  come  to  the  question  of  want  of 
good  flEkith.  That  is  a  very  serious  charge. 
It  is  not  enough  to  shew  that  the  corpora- 
tion contemplated  that  the  public  might 
use  the  subway  as  a  means  of  crossing  the 
street.  That  was  an  obvious  possibility. 
It  cannot  be  otherwise  if  you  have  an 
entrance  on  each  side  and  the  communi- 
cation is  not  interrupted  by  a  wall  or  a 
barrier  of  some  sort.  In  order  to  make 
out  a  case  of  bad  &lth  it  must  be  shewn 
that  the  corporation  constructed  this  sub- 
way as  a  means  of  crossing  the  street 
under  colour  and  pretence  of  providing 
public  conveniences  which  were  not  really 
wanted  at  that  particular  place.  That 
was  the  view  of  their  conduct  taken  by 
the  Court  of  Appeal.  "In  my  judg- 
ment," says  Lord  Justice  Vaughan  Wil- 
liams, "  it  is  not  true  that  the  defendant 
corporation  have  taken  this  land  with 
the  object  of  using  it  for  the  purposes 
authorised  by  the  Legislature."  "  You 
are  acting  mcUa  fide"  he  added,  " if  you 
are  seeking  to  acquire  land  for  a  pur- 
pose not  authorised  by  the  Act."  So 
you  are ;  there  can  be  no  doubt  of  that. 
The  other  learned  Lords  Justices  seem  to 
take  the  same  view  of  the  conduct  of 
the  corporation.  Now  this,  as  I  said,  is 
a  very  serious  charge.  A  gross  breach  of 
public  duty,  and  all  for  a  mere  fad !  The 
learned  Judge  who  tried  the  case  had 
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before  him  the  chairman  of  the  works 
committee.  That  gentleman  declared 
that  his  committee  considered  with  very 
great  care  for  a  couple  of  years  or  more 
the  question  of  these  conveniences  in 
Parliament  Street.  He  asserted  on  oath 
that  "the  primary  object  of  the  com- 
mittee was  to  provide  these  conveniences." 
Why  is  this  gentleman  not  to  be  believed  ? 
The  learned  Judge  who  saw  and  heard 
him  believed  his  statement.  The  learned 
Judges  of  the  Court  of  Appeal  have  dis- 
credited his  testimony,  mainly,  if  not 
entirely,  on  the  ground  of  two  letters 
about  which  he  was  not  asked  a  single 
question — one  written  by  the  surveyor  of 
the  parishes  of  St.  Margaret  and  St.  John 
under  the  city  engineer  of  Westminster, 
the  other  by  a  person  acting  for  the  acting 
town  derk.  The  letter  of  the  surveyor 
was  a  foolish  letter,  which  the  writer 
seems  to  have  thought  clever.  The  letter 
of  the  temporary  representative  of  the 
acting  town  clerk,  if  you  compare  the  two 
letters,  seems  to  have  derived  its  inspira- 
tion from  the  same  source.  I  cannot 
conceive  why  the  solemn  statement  of  the 
chairman  of  the  committee  should  be  dis- 
credited on  such  a  ground.  I  do  not 
think  there  is  anything  in  the  minutes 
tending  to  disprove  his  testimony.  I 
agree  with  Mr.  Justice  Joyce  that  the 
primary  object  of  the  council  was  the 
construction  of  the  conveniences  with 
the  requisite  and  proper  means  of  approach 
thereto  and  exit  therefrom. 

I  have  felt  more  difficulty  with  regard 
to  the  question  whether  the  corporation 
have  acted  altogether  reasonably — "  with 
judgment  and  discretion "  —  as  Lord 
Justice  Turner  puts  it  in  a  well-known 
case.  It  seems  to  me  that  when  a  public 
body  18  exercising  statutory  powers  con- 
ferred upon  it  for  the  benefit  of  the  public, 
it  is  bound  to  have  some  regard  to  the 
interest  of  those  who  may  suffer  for  the 
good  of  the  community.  I  do  not  think 
it  is  right — I  am  sure  it  is  not  wise — for 
such  a  body  to  keep  its  plans  secret  and 
carry  them  into  execution  without  fair 
and  frank  communication  with  those 
whose  interests  may  possibly  be  prejudiced 
or  affected.  I  cannot  help  thinking  that 
if  the  engineer  of  the  corporation  and  the 
engineer  of  the   railway   company    had 


been  put  into  conununication,  some  modi- 
fication of  plan  might  have  been  sug- 
gested which  would  have  obviated  all  this 
litigation  and  expense,  and  all  the  liti- 
gation and  expense  yet  to  come  if  the 
Court  of  Appeal  is  to  take  upon  itself,  as 
it  proposes  to  do,  the  functions  of  a 
sanitary  authority  and  determine  the 
precise  dimensions  of  approaches  to  such 
a  place  as  this.  The  surveyor  thought  it 
politic,  and  not  unworthy  of  his  position 
as  an  officer  of  a  great  public  body,  to  try 
and  throw  dust  in  the  eyes  of  his  corre- 
spondent. I  do  not  suppose  that  the 
officials  of  the  railway  company  were  put 
off  their  guard  by  the  answer  which  he 
sent.  I  have  no  doubt  they  knew  per- 
fectly well  what  the  corporation  proposed 
to  do.  But  still,  the  mode  in  which  they 
were  met  prevented  anything  like  a  free 
interchange  of  ideas  between  these  two 
bodies  for  their  mutual  advantage. 

The  result  of  these  considerations  to 
my  mind  is  that  if,  at  the  trial,  the  re- 
spondents had  suggested  any  practical 
mode  of  altering  or  amending  the  plans 
that  would  have  obviated  the  incon- 
venience which  the  works  as  executed 
must  cause  to  them,  I  should,  speaking 
for  myself,  have  been  disposed  to  think 
that  an  injunction  ought  to  have  been 
granted  to  secure  that  object.  Unfor- 
tunately, the  respondents  chose  to  stand 
aloof,  and  have  given  no  assistance  to  the 
Court.  Under  these  circumstances  I 
think  thei'e  is  no  alternative  but  to  allow 
the  appeal,  and  to  restore  the  judgment 
of  Mr.  Justice  Joyce.  But  I  think  there 
ought  to  be  no  costs  either  here  or  in  the 
Court  of  Appeal. 

Lord  James  of  Hebefobd. — In  this 
suit  the  London  and  North- Western 
Railway  Co.  seek  by  injunction  to  re- 
strain the  defendants,  the  present  appel- 
lants, from  maintaining  a  certain  tunnel, 
staircase,  and  railings,  and  other  works 
upon  land  in  Parliament  Street,  West- 
minster. 

The  fiEU^  upon  which  the  questions  in 
issue  depend  may,  I  think,  be  summarised 
as  follows.  In  March,  1898,  the  then 
Vestry  of  St.  Margaret's,  Westminster, 
had  under  consideration  the  desirability  of 
constructing  an  underground  convenience 
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in  tbo  neighbourhood  of  the  Houses 
of  Parliament.  On  March  23  the 
vestry  resolved:  "That  it  be  referred 
to  the  Works  and  General  Purposes 
Committee  to  consider  and  report  upon 
the  question  of  constructing  an  under- 
ground convenience  with  accommodation 
for  men  and  for  women  in  or  near  Victoria 
Street."  During  the  month  of  July, 
1898,  a  proposition  for  the  making  of  a 
subway  as  well  as  the  underground  con- 
venience was  considered  by  the  vestry, 
but  under  the  date  of  January  11,  1899, 
the  following  minute  appears :  "  In  re- 
ference to  the  proposal  for  the  construc- 
tion of  a  convenience  and  subways  at  the 
south  end  of  Parliament  Street,  and  to 
the  representatioiis  made  on  the  matter 
to  the  First  Commissioner  of  Works  by 
direction  of  the  vestry,  of  July  27th  last, 
it  has  now  been  reported  by  the  surveyor 
that  the  department  does  not  intend  to 
take  any  steps  to  provide  the  suggested 
subways,  and  has  expressed  the  opinion 
that  the  construction  of  the  convenience 
should  not  be  commenced  until  after  the 
coming  session  of  Parliament.  The  com- 
mittee are  proposing  to  view  the  locality 
at  an  early  date,  and  will  report  further 
in  due  course."  On  February  8,  1899, 
the  vestry  resolved,  "  That  the  action  of 
the  committee  in  inquiring  from  the 
Oflfice  of  Works  whether  the  vestry 
might  be  permitted  to  construct  the  pro- 
posed convenience  under  the  Peel  Me- 
morial be  approved  and  adopted."  On 
June  1  a  minute  shews  that  the  site 
(whereon  the  works  have  been  carried 
out)  "  for  a  convenience  "  was  determined 
upon.  But  the  matter  seems  to  have  been 
reconsidered.  The  surveyor  of  the  vestry 
furnished  particulars  of  plans  and  reports 
for  the  construction  of  a  subway  at  the 
point  selected,  being  the  junction  of 
Parliament  Street,  Great  George  Street, 
and  Bridge  Street.  From  a  perusal  of 
the  minute  of  January  24,  1900,  it  will 
be  seen  that  the  vestry  was  treating  the 
subway,  if  not  as  an  independent  scheme, 
certainly  as  an  important  and  necessary 
means  of  transit  for  the  public,  apart  from 
any  use  of  the  underground  convenience. 
There  can  be  no  doubt  but  that  the  vestry, 
and  its  successor,  the  borough  council, 
sought  to  provide  for  the  public  the  means 
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of  crossing  in  safety  by  the  subway 
instead  of  being  subjected  to  the  dangers 
arising  from  crossing  at  a  spot  much  used 
for  the  purposes  of  vehicular  traffic.  It 
is  true  that  persons  who  desired  to  use 
the  convenience  would  approach  it  by  the 
subway,  but  equally  those  who  made  no 
use  of  the  convenience  would  cross  through 
the  subway  from  one  side  of  Parliament 
Street  to  the  other.  The  convenience 
and  the  subway  seem  to  have  been  treated 
as  distinct  subjects.  In  the  constructing 
contract  of  August  28, 1900,  it  is  stated 
that  tenders  had  been  obtained  ^  for  the 
construction  of  a  subway  and  underground 
convenience,  &c.,'*  and  the  contractors 
undertook  <*  to  execute  all  the  works,  <kc., 
in  constructing  a  subway  and  convenience, 
&c,"  When  information  had  to  be  given 
to  the  railway  company  of  the  action  of 
the  vestry,  Mr.  Wheeler,  their  surveyor, 
wrote  on  September  20,  1900,  "I  am 
constructiug,  on  behalf  of  the  West- 
minster Vestry,  and  in  accordance  with 
their  directions,  a  subway  from  one  side 
of  Parliament  Street,  Ac."  In  this  letter 
no  reference  is  made  to  the  construction 
of  the  convenience.  Further  detail  of  the 
proceedings  of  the  vestry  and  of  the 
borough  council  may  be  avoided  by 
accepting  the  statements  made  by  the 
acting  town  clerk  of  Westminster  in  a 
letter  dated  December  6,  1900,  wherein 
he  says  :  *'  I  was  directed  to  explain  that 
the  intention  is  the  construction  of  a  sub- 
way to  £Bicilitate  pedestrians  crossing  from 
one  side  to  the  other  of  a  thorough&re  of 
great  width  and  very  considerable  traffic, 
an  object  with  which  this  committee  con- 
sider your  company  will  be  in  the  fullest 
accord.  .  .  .  Admission  to  the  con- 
veniences, which  will  be  accessible  from 
the  subways,  could  otherwise  havo  been 
provided  from  refuges  above  them."  Ad- 
ditional light  is  thrown  upon  the  nature 
and  object  of  the  works  constructed  by 
the  oral  evidence  given  at  the  hearing  of 
the  cause  before  Mr.  Justice  Joyce.  Mr. 
Weaver,  an  expert  witness  called  on 
behalf  of  the  appellants,  was  questioned  in 
respect  of  the  necessary  width  of  the 
approach  to  the  conveniemce  and  replied 
as  follows:  "  (Mr.  YotmoEii) :  That  under 
ordinary  conditions  4  feet  8  indies  to  5  feet 
would  be  a  wide  entrance  for  a  thing  of 
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this  6ort  if  that  was  the  only  purpose  for 
whioh  it  was  used  ? — ^No,  not  ample.  You 
want  to  give  a  minimum  of  5  feet  and 
•more  than  that.  You  would  give  6  feet 
if  you  had  got  plenty  of  space.  (Q.)  It 
would  be  quite  unnecessary  to  have  it  as 
wide  as  10  feet  ? — Yes,  I  do  not  see  any 
necessity  for  10  feet."  Mr.  Smith,  who 
had  been  chairman  of  the  works  com- 
mittee of  the  vestry,  admitted  that  the 
-so-called  tunnel  would  be  both  a  subway 
and  an  approach. 

Now  upon  these  &ct8  it  seems  to  me 
'to  be  clear  that  the  intention  of  the  local 
authority  was  to  construct  two  distinct 
objects — a  convenience  with  an  approach 
and  a  subway.  It  is  true  that  a  portion 
of  the  subway  would  be  used  as  the 
approach  to  the  convenience,  but  the 
subway  would  also  be  used  by  those  who 
did  not  intend  to  visit  the  convenience, 
but  only  desired  to  cross  free  of  danger 
from  one  side  of  Parliament  Street  to  the 
other.  It  is  also  clear  that  in  consequence 
of  this  double  user  the  subway  was  made 
of  four  feet  greater  breadth  than  would 
have  been  necessary  if  only  an  approach 
to  the  convenience  had  been  constructed. 
Such  being  a  summary  of  the  &cts  before 
your  Lordships,  it  is  necessary  to  con- 
sider with  what  legal  powers  the  appel- 
lants and  their  predecessors  were  invested 
so  as  to  authorise  the  construction  of  the 
works  in  question. 

Inasmuch  as  the  soil  of  the  respondents 
has  been  taken  without  their  sanction  for 
the  purposes  of  the  works,  the  appellants 
must  shew  legal  authority  for  such  an 
act,  and  no  assertion  of  good  &ith  can 
confer  legal  powers  upon  a  body  which  does 
not  possess  them.  By  section  44  of  the 
Public  Health  (London)  Act,  1891,  power 
was  conferred  upon  the  sanitary  authori- 
ties to  provide  and  maintain  public  con- 
veniences ;  and  in  order  to  carry  out  the 
•exercise  of  the  power,  the  subsoil  of  any 
road  (required  for  the  purpose)  was  vested 
in  the  sanitary  authority.  This  is  the 
^nly  legislative  authority  under  which  a 
justification  for  the  act  done  is  alleged. 
It  will  be  noted  that  there  is  no  legisla- 
tive power  given  to  local  authorities  to 
^construct  subways.  Now  I  agree  in  the 
view  that  has  been  taken  that  the  powers 
'to  construct  a  convenience  under  the  Act 


of  1891  of  necessity  include  a  power  to 
construct  an  approach  thereto.  And  so 
the  question  to  be  solved  seems  to  be  thus 
formulated :  Was  the  so-called  tunnel  an 
approach  to  the  convenience  only,  or  was 
it  something  morel  First,  was  it  a 
subway  distinct  from  the  approach?  or 
secondly,  was  it  a  subway  in  combination 
with  the  approach  used  for  two  distinct 
purposes?  In  my  judgment,  the  con- 
struction in  question  comes  within  one 
or  other  of  the  two  latter  alternatives. 
Possibly  within  the  first,  certainly  within 
the  second. 

If  this  finding  on  the  facta  be  correct, 
the  works,  so  far  as  they  constitute  the 
subway,  are  constructed  without  legal 
authority.  The  Legislature  has  not 
thought  it  right  to  confer  on  local 
bodies  the  power  to  compulsorily  take 
land  or  impose  rates  for  the  purpose  of 
constructing  subways.  In  this  case  some 
land  has  been  taken  which  would  not 
have  been  required  if  the  approach  had 
not  been  enlarged  into  a  subway,  and  an 
unauthorised  burthen  has  been  imposed 
upon  the  ratepayers  in  consequence  of 
this  enlargement.  Thus  it  is,  in  my 
opinion,  that  the  appellants  have  acted 
beyond  their  powers  and  without  justifica- 
tion. I  have  only  to  add  that  the  reasons 
for  their  judgment  given  by  the  Lords 
Justices  in  the  Court  of  Appeal  appear  to 
me  to  be  unanswerable,  and  I  therefore 
think  that  those  judgments  ought  to  be 
affirmed,  and  this  appeal  dismissed. 

LoBD  LiNDLET  (whose  judgment  was 
read  by  Lord  Macnaghten). — By  the 
Public  Health  (London)  Act,  1891,  s.  44, 
the  appellants  were  authorised  to  provide 
and  make  and  maintain  public  lavatories 
and  sanitary  conveniences  in  situations 
where  they  might  deem  the  same  to  be 
required,  and  they  were  authorised  to 
defray  the  expense  of  providing  the  same, 
and  of  any  damage  occasioned  to  any 
person  by  the  erection  and  construction 
thereof  as  if  such  expense  was  an  expense 
of  sewerage.  Further,  for  the  purpose  of 
such  provision  the  subsoil  of  any  road 
exclusive  of  the  footway  adjoining  any 
building  was  vested  in  the  appellants. 

I  cannot  doubt  that  under  this  authority 
the  appellants  could  lawfully  construct 
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lavatories  and  sanitary  conveniences  in, 
on,  or  under  any  road  in  their  district 
provided  they  did  not  interfere  with  any 
footway  adjoining  any  building,  or  with 
the  soil  under  any  such  footway.  No 
particular  size  or  form  of  convenience  or 
mode  of  access  to  an  underground  con- 
venience is  prescribed,  and  I  see  no 
reason  why  a  convenience  should  not  be 
made  under  a  road  with  an  underground 
access  to  it  on  each  side  of  the  road.  The 
size  and  position  of  the  convenience  and 
of  the  access  are  left  to  the  discretion  of 
the  appellants,  and  in  the  exercise  of  that 
discretion  the  locality,  the  amount  of 
traffic,  and  the  class  of  people  likely  to 
use  the  conveniences  would  naturally 
have  to  be  considered.  The  cost  is  left 
to  the  good  sense  of  the  appellants,  and 
I  am  not  aware  of  any  authority  to  shew 
that  the  High  Court  can  properly  grant 
an  injunction  to  restrain  a  public  body 
authorised  to  make  a  particular  work  for 
some  public  purpose  from  exercising  its 
authority  on  the  ground  that,  in  the 
opinion  of  the  Court,  the  work  being 
made  is  larger  or  handsomer  and  more 
costly  than  it  need  have  been.  Still 
less  can  a  mandatory  injunction  be  pro- 
perly granted  in  such  a  case.  Matters  of 
detail,  of  taste,  and  of  expense  in  execut- 
ing works  authorised  by  statute  are  left 
to  the  constructing  authority,  and  their 
decision  on  such  matters  is  not  open  to 
review  in  an  action  for  an  injunction 
unless  the  Court  is  of  opinion  that  the 
statutory  authority  is  a  mere  cloak  to 
screen  a  really  unauthorised  work.  The 
case  before  us  is  not  one  of  that  descrip- 
tion. Whether  an  expense  unnecessarily 
incurred  in  constructing  an  authorised 
work  could  be  disallowed  by  an  auditor  or 
be  thrown  in  some  other  way  on  the 
persons  who  incurred  it,  is  a  matter  which 
we  have  not  to  consider  on  the  present 
occasion,  and  I  say  no  more  about  it. 
But  the  foregoing  observations,  favour- 
able as  they  are  to  the  appellants,  do  not 
exhaust  this  case.  Other  matters  have 
also  to  be  considered. 

Where  a  person  is  authorised  by  statute 
or  by  the  common  law  to  do  what  apart 
from  such  authority  would  be  unlawful — 
for  example,  to  commit  a  trespass — and  the 
authority  is  conferred  for  some  distinct 


and  definite  purpose,  and  is  abused  by 
being  used  for  some  other  and  different 
purpose,  the  person  abusing  it  is  treated 
as  a  wrongdoer  from  the  first,  and  not 
only  as  a  wrongdoer  in  respect  of  what 
can  be  proved  to  have  been  an  excess  of 
his  authority.  It  is  presumed  against 
him  that  the  abuse  of  his  authority  shews 
an  intention  from  the  first  to  commit  an 
unlawful  act  under  colour  of  a  lawful 
authority.  This  general  principle  was 
established  in  the  well-known  case  known 
as  the  Six  CarpenUra*  Case  [l6io],^  on 
which  there  is  an  instructive  comment  in 
1  SmiMa  Leading  Cases  (10th  ed.),  p.  127. 
Counsel  for  the  respondents  urged  that 
this  principle  was  applicable  to  the  pre- 
sent case,  and  deprived  the  borough 
council  of  any  defence  which  they  might 
have  had  if  they  had  not  exceeded  their 
authority.  In  one  respect  the  appellants 
did  clearly  exceed  their  authority,  for 
they  interfered  with  the  pavement  and 
the  land  under  it,  which  they  had  no 
right  to  do.  This,  however,  was  put 
right  by  the  injunction  granted  by  Mr. 
Justice  Joyce. 

The  argument  of  counsel  for  the  re- 
spondents had  the  charm  of  novelty,  but 
he  cited  no  authority  for  applying  the 
principle  of  the  Six  Carpenters'  Com  ^  to 
such  a  case  as  this.  I  never  heard  of, 
and  I  cannot  find,  any  instance  of  an 
injunction  being  granted  to  restrain  the 
completion  of  works  authorised  by  statute 
simply  because  the  authority  authorising 
them  has  been  exceeded,  if  the  excess  is 
abandoned  and  satisfaction  for  the  injury 
caused  by  it  has  been  made  either  by  pay- 
ment of  money  or  by  restoration  in  fact. 
In  the  absence  of  any  such  authority  I 
cannot  accede  to  the  argument  of  the 
learned  counsel.  The  consequences  would 
be  most  unjust  and  contrary  to  settled 
principles  of  equity.  Still  less  would  it, 
in  my  opinion,  be  in  accordance  with  the 
principles  on  which  mandatory  injunc- 
tions are  granted  to  compel  the  corpora- 
tion to  undo  work  done  which,  apart  from 
the  excess,  can  be  shewn  to  be  within 
their  statutory  authority. 

The  respondents  naturally  rely  very 
strongly  on  the  minutes  of  the  proceed- 
ings of  the  constructing  authority,  and  on 
(6)  «  Co.  Rep  146a. 
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the  letters  written  by  their  officials,  and 
on  the  evidence  given  by  Mr.  Weaver  at 
the  close  of  his  cross-examination.  They 
contended  that  the  sanitary  conveniences 
were  constructed  in  order  to  make  a  sub- 
way, which  without  them  could  not  be 
lawfully  made.  But  I  do  not  think  that 
the  minutes  and  letters  are  sufficient  to 
prove  that  the  subway  as  constructed 
was  in  fact  unauthorised  by  statute.  On 
this  part  of  the  case  I  do  not  think  it 
necessary  to  say  more  than  that  I 
concur  with  the  observations  of  Lord 
Macnaghten.  Having  regard  to  those 
minutes  and  letters,  I  also  am  of  opinion 
that  the  costs  should  be  dealt  with  as 
proposed  by  him.  Although  the  appel- 
lants succeed  in  their  appeal,  they  have 
only  themselves  to  thank  for  the  litiga- 
tion which  they  provoked. 

Appeal  allowed. 

Solicitors— Percy  Gates,  for  appellants ; 
C.  de  J.  Andrewes,  for  respondents. 

[Reported  by  J,  Eyre  Thompson,  Etq,^ 
Barritter-at'Lafc, 


[IN   THE  HOUSE   OF  LORDS.] 

Feb  23     /  ^^^^^^^^  ^  Sons,  Lim.,  and 
a^^ui'q  i  r      OTHERS  V,  Manchester 

X  14    3  ^="  ^^""^ 

ArbUrcUion  —  JurUdiction  —  Private 
Acta — Statutory  Agreement — Corporation 
— Traders — Manchester  Ship  Canal  Act, 
1885  (48  <£r  49  Vict.  c.  clxxayviii.),  ss.  88, 
2{i2— Manchester  Ship  Canal  Act,  1896 
(59  d:  60  Vict.  c.  clxxxiL),  s,  43. 

Held  (affirming  the  decision  of  the  Court 
OP  Appeal,  73  L.  J.  Oh.  345;  [1904] 
2  Ch.  123),  that  the  Corporation  of  War- 
rington were  not,  under  the  Manchester 
Ship  Canal  Acts,  1885  and  1896,  entitled 
to  bring  an  action  against  the  Manchester 
Ship  Canal,  but  were  compelled  to  resort 
to  arbitration  as  provided  by  the  Acts  for 
the  adjustment  of  differences  between  the 
corporation  and  the  canal  company. 

Held  also  {reversing  the  decision  of  the 
Court  of  Appeal),  thai  the  traders  referred 

*Coram,  The  Lord  Chancellor  (Earl  of  Hals- 
bniy),  Lord  Macnaghten,  and  Lord  James  of 
Hereford. 


Appeal  from  a  judgment  (reported 
73  L.  J.  Ch.  345 ;  [1904]  2  Oh.  123)  of 
the  Court  of  Appeal  (Vaughan  Williams, 
L.J.,  and  Stirling,  L.J. ;  Cozens-Hardy, 
L.J.,  dissenting),  dated  March  15,  1904, 
reversing  a  judgment  of  Byrne,  J.,  dated 
April  7,  1903,  in  an  action  wherein  the 
appellants  were  plaintiffs  and  the  respon- 
dents were  defendants. 

The  appellants,  Crosfield  <b  Sons,  Fair- 
clough  <fe  Sons,  and  Monks  Hall  &  Co., 
were  traders  and  manufacturers  carrying 
on  business  at  or  near  Warrington,  and 
were  suing  on  behalf  of  themselves  and 
all  others  the  traders,  manufacturers,  and 
others  carrying  on  business  at  or  near 
Warrington,  and  also  in  their  own  respec- 
tive rights.  The  other  appellants  were 
the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Warrington. 

The  respondent  company  was  incorpo- 
rated by  the  Manchester  Ship  Canal  Act, 
1885,  for  the  purpose  of  constructing  a 
canal  between  Manchester  and  Liver- 
pool. 

The  only  question  argued  was  whether 
the  appeal  was  competent,  the  respon- 
dents' contention  being  that  all  differences 
between  the  plaintiffs  and  the  company 
were,  under  the  various  statutory  enact- 
ments, to  be  finally  adjusted  by  arbitration. 

The  corporation  and  the  timers,  appre- 
hending that  the  construction  of  the 
canal  would  have  the  effect  of  lowering 
the  level  of  the  water  in  the  Mersey  and 
causing  silting  in  the  portion  of  the  river 
near  Warrington,  to  the  injury  of  the 
corporation  and  the  traders  and  manu- 
facturers of  Warrington,  petitioned  against 
the  bill  of  the  company,  and  procured  the 
insertion  in  the  bill  of  certain  provisions 
for  their  protection.  These  provisions 
were  agreed  between  the  company  on  the 
one  hand  and  the  corporation,  with  the 
assent  of  the  traders,  on  the  other  hand, 
and  were  embodied  in  section  88  of  the 
Act,  which  provided  as  follows  : 

"  For  the  protection  of  the  Corporation 
of  Warrington  (in  this  section  referred  to 
as  'the  Corporation')  and  of  traders 
manufacturers  and  others  carrying  on 
business    at    or    near    Warrington    the 
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follomng  provisions  unless  otherwise 
agreed  on  between  the  Corporation  and 
the  Company  shall  have  effect  (that  is  to 


Amongst  the  provisions  were  the  follow- 
ing: 

"  14.  The  Company  shall  before  the 
canal  be  opened  for  traffic  at  their  own 
cost  dredge  the  bed  and  banks  of  the 
River  Mersey  and  for  ever  after  maintain 
the  same  dredged  so  that  at  all  times 
there  shall  be  a  depth  of  8  feet  of  water 
at  low  water  of  spring  tides  between  the 
western  boundary  of  the  works  of  Monks 
Hall  &  Co  at  or  near  Bank  Quay  and  the 
eastern  boundary  of  the  Borough  of 
Warrington  near  the  commencement  of 
the  Latchford  Canal." 

"  22.  If  any  difference  shall  arise  be- 
tween the  Company  and  the  Corporation 
as  to  the  true  intent  and  meaning  of  this 
section  or  as  to  anything  to  be  done  or  not 
to  be  done  thereunder  such  difference 
shall  be  determined  by  an  engineer  to  be 
appointed  (unless  otherwise  agreed  on)  on 
the  application  of  the  Company  or  the 
Corporation  by  the  Board  of  Trade  whose 
decision  shall  be  final  and  binding  on 
both  parties  and  the  costs  of  the  reference 
shall  be  borne  as  he  shall  direct." 

In  Part  10  of  the  Act,  headed  "  Mis- 
cellaneous," was  contained  the  following 
section : 

Section  202 :  "  If  any  question  arise 
between  the  Company  and  any  person 
touching  anything  to  be  done  or  not  to 
be  done  or  any  money  to  be  paid  under 
the  provisions  of  this  Act  then  unless  by 
this  Act  otherwise  expressly  provided 
such  question  shall  be  determined  by 
arbitration  in  manner  provided  by  the 
Railways  Clauses  Consolidation  Act 
1845." 

The  dredging  required  to  be  executed 
by  the  company  under  section  88  of  the 
Act  of  1885  was  commenced  and  in  part 
executed,  but  could  not  be  completed  upon 
the  opening  of  the  canal,  and  accordingly, 
in  consideration  of  the  corporation's  con- 
senting not  to  oppose  the  opening  of  the 
canal  on  January  1,  1894,  the  company, 
by  an  agreement  dated  December  12, 
1893,  and  made  between  the  company  and 
the  corporation,  bound  themselves  to 
execute  and  complete  at  their  own  cost 


the  dredging  required  by  secticm  88,  sub- 
section 14  of  the  Act,  on  or  befcM^e  July  1, 
1894,  and  for  every  day  for  which  the 
company  should  be  in  default  in  com- 
pleting the  dredging  the  company  under- 
took to  pay  to  the  corporation  the  sum  of 
50/.  per  day  as  and  by  way  of  liquidated 
damages ;  and  save  as  aforesaid  all  powers, 
rights  and  privileges  of  the  corporation 
and  the  manufacturers  and  traders  of 
Warrington  under  the  Acts  relating  to 
the  company  or  otherwise  were  reserved, 
and  it  was  also  agreed  that  during  the 
period  that  should  elapse  until  the  com- 
pletion of  the  dredging  the  corporation 
and  certain  traders  and  manu&cturers 
carrying  on  business  at  Warrington 
should  have  the  right  to  carry  goods  and 
materials  free  of  toll  along  a  certain 
portion  of  the  canal. 

Disputes  subsequently  arose  between 
the  corporation  and  the  company  with 
regard  to  the  extent  of  the  dredging  to  be 
executed  under  the  provisions  of  the  Act 
of  1885. 

By  an  agreement  made  on  April  9, 
1896,  between  the  corporation  and  the 
company,  after  recitals  to  the  effect 
already  stated,  and  that  disputes  and 
differences  had  arisen  between  the  cor- 
poration and  the  company  in  connection 
with  the  aforesaid  dredging,  and  that  for 
the  purpose  of  settling  such  disputes  and 
differences  the  corporation  and  the  com- 
pany had  agreed  to  enter  into  and  execute 
the  agreement  now  being  stated,  and  also 
reciting  that  the  traders  and  manu- 
facturers and  other  persons  then  or  there- 
after carrying  on  business  at  or  near 
Warrington  were  entitled  to  use  portions 
of  the  canal  and  river  Mersey  and  the 
lock  and  works  at  Walton  on  the  terms 
and  conditions  therein  referred  to,  and 
that  the  corporation  and  the  company  had' 
agreed  to  alter  those  terms  and  conditions 
as  thereinafter  mentioned,  it  was  pro« 
vided,  amongst  other  things,  as  follows  : 

Clause  1 :  ^Sub-section  14  of  section  88 
shall  for  the  purposes  of  this  Agreement 
be  read  and  have  effect  as  if  the  same 
were  in  the  words  following  (that  is  to 
say)  (a)  The  Company  shall  forthwith 
at  their  own  cost  dredge  the  bed  and 
banks  of  the  River  Mersey  (meaning 
thereby  a  channel  in  and  along  the  River 
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Mersey  haviBg  a  I'minimum  width  oi  GO 
feet  at  the  bottom)  and  for  ever  after 
mfuntain  the  same  dredged  so  that  at  all 
tiaies  there  shall  be  a  depth  of  8  feet  of 
water  at  low  water  of  spring  tides  in  the 
said  channel  between  the  western  boun- 
dary of  the  works  of  Monks  Hall  a&d 
Company  Limited  at  or  near  Bank  Quay 
and  Howley  Lock.  The  portion  of  the 
old  bed  of  the  Kiver  Mersey  between  tho 
westerly  end  of  the  river  diversion  and 
Walton  Lock  (which  portion  of  the  River 
Mersey  is  shown  on  the  plan  hereunto 
annexed  and  therein  coloured  blue)  is 
admitted  and  agreed  to  be  a  portion  of  the 
River  Mwsey  within  the  limits  afore- 
said." (6)  and  (c)  contained  other  pro* 
visions  which  need  not  be  stated. 

Clause  4  :  "  The  Company  bind  them- 
selves effectually  to  execute  and  complete 
at  their  own  cost  the  several  dredging 
and  other  works  prescribed  by  this  Agi*ee- 
ment. 

Clause  5 :  "  All  penalties  (if  any)  in- 
curred by  the  Company  to  the  Corpora- 
tion under  or  by  virtue  of  the  said  Agree- 
ment of  the  12th  day  of  December  1893 
are  hereby  absolutely  waived  and  released. 

Clause  6 :  "If  and  whenever  the  Com- 
pany shall  &il  to  maintain  the  channel 
referred  to  in  the  first  clause  of  these 
presents  and  navigation  is  thereby  ob- 
structed then  and  in  each  such  case  the 
traders  and  manu&cturers  carrying  on 
business  at  Warrington  shall  have  the 
right  of  navigation  in  respect  of  vessels 
passing  through  the  Walton  Lock  of  the 
portion  of  the  Manchester  Ship  Canal 
extending  from  Eastham  to  the  Walton 
Lock  and  of  the  portion  of  the  Eiver 
Mersey  within  the  limits  described  in 
Clause  1  (a)  of  this  Agreement  free  of 
all  tolls  and  dues  until  the  aforesaid 
channel  shall  have  be^n  made  and  com- 
pleted to  the  reasonable  satisfaction  of 
the  surveyor  for  the  time  being  of  the 
Corporation.  Provided  always  that  no 
such  trader  or  manufacturer  as  aforesaid 
shall  be  entitled  to  the  right  of  naviga- 
tion referred  to  in  this  clause  if  the 
Company  immediately  on  the  receipt  of 
a  written  notipe  from  the  surveyor  for 
the  time  being  of  the  Corporation  certify- 
ing the  fact  of  such  obstruction  and  its 
position  and  extent  commence  to  dredge 


and  continue  to  dredge  the  aforesaid 
channel  to  the  reasonable  satisfaction  of 
the  surveyor  for  the  time  being  of  the 
Corporation. 

Clause  7:  "Notwithstanding  anything 
hereinbefore  contained  it  is  hereby  de- 
clared and  agreed  that  if  the  Company 
fisdl  to  fulfil  any  of  the  provisions  of  this 
agreement  and  shall  not  within  six 
months  after  receiving  notice  in  writing 
from  the  Corporation  comply  with  such 
notice  and  fulfil  the  provisions  of  this 
agreement  then  upon  any  such  event  the 
rights  powers  and  privileges  of  the  Cor- 
poration and  of  the  said  traders  and 
manufacturers  under  the  Act  of  188$ 
(except  Sub-section  6  of  Section  88)  shall 
thereupon  revive  and  have  full  force  and 
effect  notwithstanding  this  Agreement  or 
the  said  Agreement  of  the  12th  day  of 
December  1893  and  as  if  such  Agreements 
had  never  been  executed. 

Clause  8  :  "If  and  whenever  the  Com- 
pany shall  neglect  or  fail  to  maintain  the 
channel  referred  to  in  the  first  dause  of 
these  presents  and  the  Corporation  shall 
give  to  the  Company  a  written  notice 
specifying  the  obstruction  to  such  channel 
and  its  nature  and  extent  then  and  in 
any  such  case  and  so  often  as  the  same 
shall  happen  upon  the  expiration  of  six 
calendar  months  after  the  time  of  giving 
such  notice  the  Corporation  may  if  they 
think  fit  remove  such  obstruction  and 
the  Company  shall  thereupon  pay  to  the 
Corporation  the  costs  reasonably  incurred 
by  them  in  effecting  the  removal  of  such 
obstruction  :  Provided  always  that  if  and 
whenever  the  Corporation  elect  to  avail 
themselves  of  the  power  hereby  conferred 
upon  them  the  operation  of  Clause  7  of 
this  Agreement  shall  for  tiie  time  being 
and  from  time  to  time  as  often  as  the 
Corporation  shall  avail  themselves  of  such 
power  be  suspended  and  shall  not  operate 
or  take  effect  until  notice  (in  addition  to 
the  notice  required  by  Clause  7)  has  been 
served  upon  the  Company  by  the  Cor- 
poration that  they  have  not  availed  and 
do  not  intend  to  avail  themselves  of  the- 
power  hereby  conferred  upon  them. 

Clause  9 :  "  Save  as  hereinbefore  ex- 
pressly mentioned  nothing  in  this  Agree- 
ment contained  shall  afi»ct  lessen  or  take 
away  any  rights  powers  and  privilegea 
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enjoyed  by  or  conferred  upon  the  Corpora- 
tion and  the  manufacturers  and  traders  of 
Warrington  under  or  by  virtue  of  any  Acts 
relating  to  the  Company  or  otherwise  and 
save  as  aforesaid  such  rights  powers  and 
privileges  are  hereby  reserved  accord- 
ingly. 

Clause  10:  "If  any  difference  shall 
arise  between  the  Company  and  the  Cor- 
poration as  to  the  true  intent  and  meaning 
of  this  Agreement  or  as  to  anything  to  be 
done  or  not  to  be  done  thereunder  such 
difference  shall  be  determined  by  an 
engineer  to  be  appointed  (unless  other- 
wise agreed  on)  on  the  application  of  the 
Company  or  the  Corporation  by  the  Presi- 
dent for  the  time  being  of  the  Institution 
of  Civil  Engineers  whose  decision  shall  be 
final  and  binding  on  both  parties  and  the 
cost  of  the  reference  shall  be  borne  as  he 
shall  direct/' 

Clause  12:  "The  Corporation  shall 
have  all  rights  and  privileges  under  and 
shall  be  deemed  to  be  traders  within  the 
meaning  of  this  Agreement." 

The  agreement  of  April  9,  1896,  was 
embodied  in  the  schedule  to  the  Man- 
chester Ship  Canal  Act,  1896. 

The  company,  it  was  alleged,  made  de- 
fault in  making  and  maintaining  the 
channel  of  the  !^ver  Mersey  between  the 
points  referred  to  in  clause  1  of  the 
agreement  of  1896  for  the  minimum 
width  and  depth  therein  provided,  and 
the  navigation  of  the  river  had  been 
always  since  the  date  of  the  agreement 
dbstructed. 

From  time  to  time  the  surveyor  of  the 
corporation  served  written  notices  on  the 
company  certifying  that  the  channel  was 
obstructed,  but  the  company  did  not 
dredge  or  continue  to  dredge  the  channel 
to  the  reasonable  satisfaction  of  the  cor- 
poration's surveyor. 

The  traders  under  these  circumstances 
claimed  the  right  of  free  navigation  con- 
ferred upon  them  by  clause  6  of  the 
agreement  of  1896,  and  accordingly  navi- 
gated their  vessels  through  the  portion  of 
the  canal  mentioned  in  that  clause,  and 
claimed  to  be  entitled  to  do  so  free  of  all 
tolls  and  dues.  The  company,  however, 
alleged  that  the  traders  and  manu&c- 
turers  were  not  entitled  to  free  navigation 
under  that  clause,  and  claimed  tolls  from 


the  traders  and  manufacturers  in  respect 
of  such  navigation,  and  they  were  accord- 
ingly obliged  to  pay  such  tolls,  and  paid 
the  same  to  the  company  under  protest. 

Moreover,  it  was  stated  that  in  conse- 
quence of  the  failure  on  the  part  of  the 
company  to  make  and  maintain  a  proper 
channel  in  the  River  Mersey  within  the 
limits  referred  to  in  the  agreement,  barges 
belonging  to  the  appellants  Joseph  Cros- 
field  (b  Sons,  lim.,  James  Fairclough  k 
Sons,  lim.,  and  Monks  Hall  k  Co.,  Lim., 
grounded  in  the  channel,  and  the  appel- 
lants sustained  considerable  loss  and 
damage. 

The  traders  and  the  corporation  ac- 
cordingly brought  the  action  claiming  a 
declaration  that  the  company  had  failed 
in  its  statutory  obligation  and  an  injunc- 
tion to  restrain  further  breaches  of  the 
agreement  of  1896,  and  the  traders 
claimed  repayment  of  the  tolls  under  the 
6th  clause  of  the  agreement  of  1896.  At 
the  trial  before  Bjrrne,  J.,  the  company 
raised  the  preliminary  objection  that  by 
the  various  provisions  for  arbitration  the 
jurisdiction  of  the  Court  had  been  ousted. 
Byrne,  J.,  held  that  the  objection  had 
been  waived  and  that  it  was  too  late  to 
raise  the  objection  for  the  first  time  at 
the  trial.  In  the  Court  of  Appeal  Yaughan 
Williams,  L.J.,  and  Stirling,  L.J.,  held 
that  the  jurisdiction  had  been  ezdaded 
both  in  respect  of  the  corporation  and  of 
the  traders.  Cozens-Hardy,  L.J.,  held 
that  the  corporation  was  and  the  traders 
were  not  precluded  from  enforcing  their 
rights  by  litigation  before  the  ordinary 
tribunals. 

The  arguments  are  fully  stated  in  the 
report  in  the  Court  below,  but  as  their 
Lordships  proceeded  entirely  on  the  con- 
struction of  the  sections  of  the  Acts  of 
Parliament  it  is  unnecessary  to  repeat 
them. 

NwiUe,  K.C.,  and  Bovsjidd,  K.C. 
{Hughes^  E.C.,  and  F.  Thompson  with 
them),  for  the  appellants. 

MouUon,  K.C.y  and  Crippg,  K,C,  {Leigh 
Clare  with  them),  for  the  respondents. 

The  House  took  time  for  consideration. 

The  Lobd  Chancellor  (Earl  op 
Halsbuby)  expressed  his  concurrence  with 
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the  jadgment  of  Lord  Justice  Cozens- 
Hardy. 

LoBO  Macnaohten. — It  is  no  wonder, 
I  think,  that  the  preliminaiy  question  as 
to  competency,  which  was  argued  fully 
before  your  Lordships,  led  to  much  diffei*- 
ence  of  opinion  in  the  Courts  below.  The 
provisions  in  the  Manchester  Ship  Canal 
Acts,  1885  and  1896,  as  to  arbitration 
are  so  various  and  inconsistent  that  it  is 
impossible  to  arrive  at  a  conclusion  which 
can  be  regarded  as  satisfieuiitoiyfrom  every 
point  of  view. 

The  question  was  raised  for  the  first 
time  when  the  parties  went  to  trial.  It 
does  not  seem  to  have  been  argued  very 
seriously  before  Mr.  Justice  Byrne,  who 
tried  the  case.  His  opinion  was  that  the 
provision  contained  in  sub-section  22  of 
section  88  of  the  Act  of  1885  would  have 
been  enough  to  oust  the  jurisdiction  of 
the  Court  if  it  had  not  been  for  the  intro- 
ductory words  of  the  section,  which 
declare  that  the  provisions  that  follow 
shall  have  effect  "  unless  otherwise  agreed 
on  between  the  Corporation  and  the  Com- 
pany." He  thought  that  the  parties 
might  waive  a  provision  which  they  were 
authorised  to  alter  by  agreement.  I 
think  there  is  a  good  deal  to  be  said  in 
&vour  of  that  view.  But  I  am  not 
satisfied  that  mere  omission  to  insist  on 
a  statutory  provision  is  equivalent  to  an 
agreement  that  the  provision  shall  not 
have  effect.  The  enactment  at  the  com- 
mencement  of  section  88  seems  to  require 
something  more  than  tacit  abandonment. 

Upon  appeal,  the  decision  of  Mr.  Jus- 
tice Byrne  as  to  competency  was  reversed 
by  a  majority  of  the  Court.  The  action 
so  £BLr  as  it  was  brought  by  the  corpora- 
tion was  dismissed;  so  &r  as  it  was 
brought  by  the  traders  it  was  stayed  till 
further  order.  For  some  reason  which 
I  do  not  quite  understand,  Lord  Justice 
Vaughan  Williams  held  that  the  provision 
in  sub-section  22  of  section  88  in  the  Act 
of  1885  was  not  one  of  the  provisions 
which  the  corporation  and  the  company 
were  competent  to  deal  with  by  agree- 
ment. He  thought  that  the  jurisdiction 
of  the  Court  as  between  the  corporation 
and  the  company  was  ousted  by  sub- 
section 22.  Without  expressing  a  de-ided 
Vol.  74.— Chang. 


opinion  as  to  whether  the  traders  had 
independent  rights  which  they  could 
enforce,  he  came  to  the  conclusion  that 
such  rights,  if  they  existed,  could  not  be 
enforced  unless  and  until  the  de&ult  of 
the  company  had  been  established  in  an 
arbitration  between  the  company  and  the 
corporation.  He  did  not  think  it  neces- 
sary to  consider  section  202  of  the  Act  of 
1885,  which  enacts  that  if  any  question 
should  "  arise  between  the  Company  and 
any  person  touching  anything  to  be  done 
or  not  to  be  done  or  any  money  to  be 
paid,"  under  the  provisions  of  the  Act, 
then,  unless  by  the  Act  otherwise 
expressly  provided,  such  question  should 
be  '*  determined  by  arbitration  in  manner 
provided  by  the  Railways  Clauses  Con- 
solidation Act  1845."  Lord  Justice 
Stirling  agreed  with  Lord  Justice  Vaughan 
Williams  in  hie  view  of  sub-section  22 
and  in  the  general  result  of  his  opinion, 
though  he  thought  the  traders  were 
entitled  to  enforce  the  provisions  in  their 
favour  contained  in  section  88.  But  he 
relied  mainly,  if  not  entirely,  on  sec- 
tion 202,  which  Lord  Justice  Vaughan 
Williams  left  out  of  consideration.  On 
the  other  hand.  Lord  Justice  Cozens- 
Hardy,  while  agreeing  that  the  jurisdic- 
tion of  the  Court  was  ousted  as  between 
the  corporation  and  the  company,  held 
tha,t  the  traders  had  statutory  rights 
which  they  could  enforce  independently 
of  the  corporation,  and  that  they  were 
not  compelled  to  resort  to  arbitration  or 
to  await  the  result  of  arbitration  between 
the  corporation  and  the  company.  His 
view  was  that  section  202  did  not  apply 
to  a  refund  such  as  that  which  the  traders 
claimed.  It  may  have  been  intended,  he 
said,  to  apply  only  to  cases  specified  in  the 
earlier  parts  of  the  Act,  which  provide  for 
arbitration  without  designating  the  arbi- 
trator or  prescribing  the  mode  of  arbitra- 
tion. At  any  rate,  he  thought  that 
section  202  was  not  so  expressed  as  to 
exclude  the  jurisdiction  of  the  Court. 

On  the  whole,  I  am  disposed  to  agree 
with  Lord  Justice  Cozens-Hardy.  I  have 
no  doubt  that  the  Manchester  Ship  Canal 
Acts  do  confer  upon  the  traders  indepen- 
dent rights  which  they  are  entitled  to 
enforce.  I  do  not  find  in  either  of  those 
Acts  anything  which  compels  the  traders 
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to  resort  to  arbitration  for  the  purpose  of 
enforcing  their  rights  unless  section  202 
of  the  Act  of  1885  be  held  to  have  that 
effect,  and  on  this  point  I  agree  with 
Lord  Justice  Cozens-Hardy.  It  is  an 
unfortunate  result,  as  Lord  Justice 
Vaughan  Williams  observes,  that  cases 
relating  to  the  same  alleged  obligations  of 
the  company  should  not  be  disposed  of  bj 
one  and  the  same  tribunal,  but  I  am  by 
no  means  sure  that  the  result  would  be 
more  satisfactory  if  the  questions  between 
the  company  and  the  corporation  under 
the  Act  of  1885  were  referred  to  an 
arbitrator  appointed  by  the  Board  of 
Trade,  and  those  under  the  statutory 
agreement  confirmed  by  the  Act  of  1 896 
to  an  arbitrator  appointed  by  the  Presi- 
dent of  the  Institution  of  Civil  Engineers, 
while  the  very  same  questions  arising 
between  the  company  and  the  traders 
were  referred  to  arbitration  in  manner 
provided  by  the  Railways  Clauses  Consoli- 
dation Act,  1845. 

It  seems  to  me  that  the  corporation 
should  be  struck  out  as  co-plaintiffs  with 
the  traders,  but  that  the  action  should 
proceed  as  between  the  traders  and  the 
company,  and  that  the  company  should 
pay  the  traders  their  costs  both  here  and 
below,  except  so  far  as  such  costs  have  been 
increased  by  making  the  corporation  co- 
plaintiffs. 

LoBD  Jahes  of  Hereford. — In  this 
case  the  Corporation  of  Warrington  and 
certain  traders  are  co-plaintiffs  and  the 
Manchester  Ship  Canal  Co.  are  the 
defendants.  The  action  is  brought  prin- 
cipally to  recover  certain  tolls  paid  to  the 
canal  company  on  the  ground  that 
certain  dredging  operations  imposed  by 
statute  on  that  company  had  not  been 
fulfilled. 

Upon  the  hearing  of  the  cause  before 
Mr.  Justice  Byrne  it  was  submitted  that 
the  arbitration  provisions  contained  in 
the  original  Ship  Canal  Act  of  1885,  and 
in  an  agreement  affirmed  in  a  subsequent 
Act,  so  completely  ousted  the  jurisdiction 
of  the  Court  that  even  the  assent  of  the 
parties  could  not  give  power  to  the  Court 
to  hear  and  determine  the  matters  in  dis- 
pute, and  this  preliminary  objection  has 
now  been  dealt  with.     After  considerable 


hesitation  I  have  come  to  the  conclusion 
that  the  judgment  given  by  Lord  Justice 
Cozens-Hardy  is  correct  and  that  it 
ought  to  be  followed.  I  agree  with  the 
view  entertained  by  the  Court  of  Appeal 
as  between  the  Corporation  of  Warrington 
and  the  Ship  Canal  Co.  The  provisions 
of  the  Act  of  1885  and  the  agree- 
ment of  1896  (confirmed  by  the  Act  of 
that  year)  being  duly  considered,  the 
result  is  that  the  provisions  of  sub- 
section 22  of  section  88  of  the  Act  of 
1885  amount  to  an  ouster  of  the  jurisdic- 
tion of  the  ordinary  Courts,  and  that  the 
tribunal  created  by  that  sub-section  alone 
can  determine  the  matters  now  in  differ- 
ence between  the  corporation  and  the 
canal  company. 

But  I  agree  with  Lord  Justice  Cozens- 
Hardy  in  holding  that  the  case  of  the 
traders  individually  stands  upon  a  differ- 
ent ground.  The  traders  are  not  men- 
tioned in  the  provisions  I  have  referred 
to.  But  it  is  argued  that  section  202  of 
the  Act  of  1885  places  them  in  the  same 
position  as  the  Corporation  of  Warrington, 
and  that  therefore,  equally  in  respect  to 
the  traders,  the  jurisdiction  of  the  Court 
is  ousted.  For  the  reasons  given  by  the 
Lord  Justice  I  do  not  accept  this  view; 
and  although  I  think  that  the  corporation 
may  for  some  purposes  represent  the 
traders,  I  cannot  agree  that,  because  the 
corporation  must  proceed  by  arbitration, 
therefore  the  traders  must  do  so  also. 
Each  of  these  traders  may  have  an  in- 
dependent claim  for  damages,  yet  would 
not  be  entitled  to  appear  upon  an  arbi- 
tration between  the  corporation  and  the 
canal  company. 

I  therefore  think  that  the  traders  are 
entitled  to  proceed  in  the  action,  and 
that  so  far  the  appeal  should  succeed, 
and  I  agree  with  Lord  Macnaghten's 
view  as  to  costs. 

Appeal  of  the  traders  aUowed, 
Appeal  of  the  corporation  dismissed^ 

Solicitors— Burton,  Yeates  &  Hart,  agcnta  for 
Ale:;aiider  Wilson  &  Cowie,  Liverpool,  for 
appellants ;  Grundy,  Kershaw,  Samson  & 
Co.,  for  respondents. 

IFeported  hy  J.  Eyre  2'hompion,  Bfq^^ 
BarrUter^t'Larv^ 
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T„n«  91     99   9«l    91  1  W-  TaSKEE  & 

June  21^  22,^23,  24.     J    g^^^^^  j^ 

Oiympany  —  DebwduTt  —  Security  /or 
Loan — Eetum  to  Company  on  Repayment 
of  Loan  —  Transfer  to  Fresh  Bolder — 
Rights  of  Holder  against  other  Debenture- 
holders, 

A  company  issued  a  series  of  debentures 
to  rank  pari  passu  as  a  first  charge,  the 
company  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  on  the  security  in 
priority  to  or  pari  passu  vnih  those  deben- 
tures. Certain  of  the  debentures  hamng 
been  issued  as  security  for  loans  were,  on 
repayment  of  the  loans,  returned  to  the 
company  with  blank  transfers.  These 
debentures  were  subsequently  assigned  to 
fresh  holders  for  value  by  completing  the 
transfers : — Held,  that  on  payment  off  of 
the  loans  for  which  they  were  issued  tts 
security  the  debentures  were  paid  off,  and 
that  the  holders  of  these  deben^res  could 
not  rank  pari  passu  with  the  other  deben- 
ture-holders. 

Decision  o/Kekewich,  J.  {ante,  p,  141 ; 
[1905]  1  Ch.  283),  affirmed. 

Appeal  against  the  decision  of  Keke- 
mch,  J.,  upon  the  further  consideration 
of  a  debenture-holderjs  action. 

In  1899  the  defendant  company,  being 
in  want  of  money,  borrowed  temporary 
loans  of  1,000^.  and  700/.  from  two  persons 
named  Ashby  and  Herbert^  and  issued 
to  the  lenders  debentures  to  twice  the 
amount  of  their  respective  loans — that  is, 
2,000Z.  and  1,400Z.  respectively— and  it 
was  stipulated  that  the  company  should 
be  at  liberty  to  pay  off  the  advances  in 
sums  of  not  less  than  100/.,  and  that  on 
each  such  payment  the  lender  should  give 
up  to  the  company  debentures  to  the 
nominal  amount  of  twice  the  sum  paid  off. 
The  debentures  so  issued  were  registered 
in  the  names  of  Ashby  and  Herbert. 
The  company  availed  itself  of  the  right 
of  repayment  so  reserved,  and  upon  each 
occasion  received  back  from  the  lender 
debentures    of  twice  the  value  of   the 


money  so  paid,  and  also,  by  request  of  the 
company,  a  transfer  of  those  debentures 
executed  by  the  lender  in  blank  except  as 
to  his  own  name. 

From  time  to  time  the  company  received 
new  applications  for  debentures.  ^  When- 
ever such  an  application  was  received,  the 
company,  on  payment  of  the  amount 
secured  by  the  debentures,  handed  to  the 
applicants  debentures  originally  issued  to 
Ashby  and  Herbert  which  had  been  re- 
turned as  above  stated,  together  with  the 
transfers  in  respect  thereof,  with  the 
blanks  filled  in  by  the  company,  and 
the  names  of  the  transferees  were  placed 
on  the  register  of  debentures.  In  other 
cases  the  company  deposited  such  deben- 
tures as  security  with  persons  who  had 
made  advances,  but  without  the  transfers. 
All  the  holders  of  these  debentures  were 
set  out  in  the  Second  Schedule,  parts  1, 2, 
3,  and  4,  of  the  Master's  certificate,  and 
their  claim  to  rank  pari  passu  with  the 
other  debenture-holders  (who  were  set 
out  in  the  First  Schedule),  was  adjourned 
into  Court. 

By  the  articles  of  association  of  the 
company  the  directors  had  extensive 
powers  to  borrow  money  not  exceeding 
the  nominal  amount  of  the  capital,  and  to 
secure  the  repayment  of  the  same  by  the 
issue  of  debentures  chained  upon  the  pro- 
perty of  the  company,  and  any  debentures 
might  be  issued  to  or  deposited  with  any 
person  lending  money  to  the  company  by 
way  of  security,  collateral  or  otherwise. 

The  material  articles  were  as  follows : 
Article  49 :  "  Every  debenture  or  other 
security  created  by  the  Company  may  be 
so  framed  that  the  same  shall  be  assign- 
able free  from  any  equities  between  the 
Company  and  the  original  or  any  inter- 
mediate holders.'' 

Article  112  (A;)  :  "The  directors  shall 
have  power  to  borrow  or  raise  any  sum  or 
sums  of  money  on  such  security  and  upon 
such  terms  as  to  interest  or  otherwise  as 
they  may  deem  fit,  and  for  the  purpose  of 
securing  the  same  and  interest  or  for  any 
other  purpose,  create,  issue,  make  and  give 
respectively  any  perpetual  or  redeemable 
debentures  or  debenture  stock  or  any 
mortgage  or  charge  on  the  undertaking  or 
the  whole  or  any  part  of  the  property 
(present  or  future)  or  uncalled  capital  of 
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the  Company,  and  any  debentures  or 
debenture  stock  may  be  issued  to  or 
deposited  with  any  person  lending  money 
to  the  company  by  way  of  security 
collateral  or  otherwise." 

Under  these  powers  the  company  in 
1896  had  issued  this  series  of  first  mort- 
gage debentures.  Each  debenture  con- 
tained covenants  on  the  part  of  the 
company  that  the  company  would,  on 
April  1,  1946,  or  on  such  earlier  date  as 
the  principal  moneys  thereby  secured 
became  payable  in  accordance  with  the 
conditions  indorsed  thereon,  pay  to  the 
person  named  in  the  debenture,  or  other 
registered  holder  thereof,  the  sum  named 
therein,  and  would  in  the  meantime  pay 
interest  on  such  sum  at  the  rate  of  5  per 
cent,  per  annum  by  equal  half-yearly 
payments  on  April  1  and  October  1  in 
each  year.  The  material  conditions  in- 
dorsed on  each  debenture  were— 

(1)  "  This  debenture  is  one  of  a  series 
of  debentures  of  20Z.,  50Z.,  and  lOOL  each, 
issued  or  about  to  be  issued  by  the  Com- 
pany for  an  aggregate  amount  of  35,000Z. 
and  the  said  debentures  are  all  intended 
to  be  in  the  same  form." 

(2)  '*  The  debentures  of  this  series  shall 
rank  pari  passu  as  a  first  charge  upon  the 
premises  within  charged  without  any 
preference  or  priority  one  over  another 
and  shall  until  the  moneys  hereby  secured 
shall  become  payable  be  a  floating  charge 
upon  such  premises  but  so  that  the  Com- 
pany is  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  thereon  in  priority  to 
or  pari  passu  with  the  said  debentures." 

(3)  By  this  condition  the  company 
was  empowered  (but  was  not  under  any 
obligation)  at  any  time  after  July  1, 1906, 
to  redeem  the  debenture  upon  payment 
of  the  principal  and  interest  secured  upon 
giving  the  registered  holder  six  months' 
notice  of  its  intention  so  to  do. 

(4)  *^  A  register  of  the  debentures  will 
be  kept  at  the  Compan/s  registered  office 
wherein  there  will  be  entered  the  names 
addresses  and  descriptions  of  the  registered 
holders  and  particulars  of  the  debentures 
held  by  them  respectively." 

(5)  "The  registered  holder  of  this 
debenture  will  he  regarded  as  exclusively 
entitled  to  the  benefit  thereof  and  the 
Company  shall  not  be  bound  to  enter  in 


the  register  notice  of  any  trust  affecting 
this  debenture  or  to  recognise  any  right 
therein." 

(6)  "  Every  transfer  of  this  debenture 
must  be  in  writing  under  the  hand  of  the 
registered  holder  hereof  or  his  legal  per- 
sonal representative." 

(9^  *' The  principal  moneys  and  interest 
hereby  secured  will  be  paid  without  r^rd 
to  any  equities  between  the  Company  and 
the  original  and  any  intermediate  holder 
hereof  and  the  receipt  of  the  registered 
holder  for  such  principal  moneys  and 
interest  shall  be  a  good  discharge  to  the 
Company." 

Eekewich,  J.,  came  to  the  conclusion 
that  when  the  repayment  was  made  by  the 
company  to  Ashby  and  Herbert  the  de- 
bentures issued  as  security  for  the  debt 
were  spent,  and  that  when  the  company 
borrowed  further  money,  whether  by 
depositing  the  debentures  as  collateral 
securities  or  by  issuing  them  in  the  ordin- 
ary way,  they  really  issued  new  deben- 
tures. There  was  no  distinction  for  this 
purpose  between  the  different  classes  of 
persons  mentioned  in  the  Second 
Schedule.  Consequently  the  only  persons 
entitled  to  rank  as  holders  of  the  issue  of 
debentures  for  35,000Z.  were  those  men- 
tioned in  the  First  Schedule. 

Some  of  the  persons  mentioned  in  the 
Second  Schedule  appealed. 

Totmger^  K,C.^  and  A.  F.  Peterson,  for 
the  appellants. — ^Tbe  company  had  power 
to  issue  the  debentures  for  double  the 
amount  of  their  loans  to  Ashby  and 
Herbert  by  way  of  collateral  security — 
Regent's  Canal  IranuHjrksCo.^Inre  [1876].^ 

[Stirling,  L.J.,  referred  to  An^- 
Danvbian  Steam  Navigaiion  and  ColUery 
Co,,  In  re  [1876].^] 

When  and  as  the  loans  were  paid  off  it 
may  be  inferred  from  the  surrounding 
circumstances  that  the  company  intended 
to  keep  the  returned  debentures  alive— 
Adams  v.  AngeU  [i877].'  The  debentures 
themselves  were  not  paid  off,  but  only  the 
loan  for  which  they  were  given  as  security. 
The  actual  moneys  secured  by  the  deben- 
tures themselves  were  not  then  payable. 

(1)  45  L.  J.  Ch.  360, 620;  3  Ch.  D.  43. 

(2)  44  L.  J.  Ch.  602 ;  L.  R.  20  Eq.  339. 

(3)  46  L.  J.  Ch.  352 ;  5  Ch.  D.  634. 
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The  only  restriction  upon  the  right  of  a 
mortgagor  to  keep  a  charge  alive  for  his 
own  benefit  is  that  he  cannot  set  it  up 
against  his  own  creditor — Theme  ▼•  Cann 
[1894]  ^  and  Liquid/Uicn  Eataies  Purchase 
Co.  V.  Wilhughby  [l898].* 

[Oozsss-Habdt,  L.  J.,  referred  to  Watte 
▼.  SyTnee  [1851].^ 

[&EIBLING,  If.J.,  referred  to  Johnston 
V.  Wehster  [1864]/  Otter  v.  Vaux  (Lord) 
[1856],®  and  Frazer  v.  Jones  [1848].^ 

By  subsequently  assigning  the  deben- 
tures for  value  and  registering  the  trans- 
fer the  company  is  effectually  estopped 
from  denying  tibat  the  debentures  were 
kept  alive.  Then,  the  debentures  having 
bemg  so  kept  alive  and  transferred  for 
value,  condition  9  comes  into  opera- 
tion, and  the  other  debenture-holders 
have  no  equity  to  prevent  the  bargain 
being  carried  into  effect — PdLmer's  Com- 
pany Precedents  (8th  ed.  1900),  vol.  iii. 
("  Debentures  "),  p.  20.  The  case  of  George 
RffuUedge  i:  Sons^  Lim.y  In  re;  HummM 
▼.  Ge&rge  RouUedge  4r  Sons^  Lim.  [l904],*<> 
by  which  Kekewich,  J.,  was  really  in- 
fluenced, is  entirely  distinguishable,  as  the 
debentures  there  had  been  assigned  to  the 
company  and  the  company  had  been 
registered  as  owner,  while  in  the  present 
case  the  company  never  became  registered 
holder  or  transferee  of  the  debentures. 

P.  O.  Laivrenoe,  K.C^  and  Ashton  Cross^ 
for  the  plaintiff  in  the  action. — These 
debentures  were  issued  at  the  date  of 
the  advance  by  Ashby  and  Herbert,  and  it 
makes  no  difference  that  they  were  issued 
by  way  of  collateral  security.  When 
they  were  once  paid  off  by  repayment  of 
the  loan  they  became  spent,  and  there 
was  no  power  to  re-issue  them,  and  a  pro- 
hibition to  do  so  is  contained  in  con- 
ditions 1  and  2.  The  judgment  of 
BucJdey,  J.,  in  George  RouUedge  d;  Sons^ 
Lim,j  In  re^^^  shews  that  these  deben- 
tures were  spent,  and  as  against  the  other 
debenture-holders   the  holders   of  these 

(4)  64  L.  J.  Ch.  1 ;  [1895]  A.C.  11. 

(5)  67  L.  J.  Ch.  261 ;  [1898]  A.C.  321. 

(6)  21  L.  J.  Ch.  713 ;  1  De  G.  M.  &  G.  240. 

(7)  24  L.  J.  Ch.  300,  304 ;  4  De  G.  M.  &  G. 
474,  488. 

(8)  26  L.  J.  Ch.  128,  129;  6  De  G.  M.  &  G. 
638,  648. 

(9)  17  L.  J.  Ch.  353 ;  5  Fare,  475,  481. 
(10)  73  L.  J.  Ch.  843;  [1904]  2  Ch.  474. 


debentures  are  merely  in  the  position  of 
transferees  of  debentures  which  have  been 
paid  off.  The  assignee  of  debentures  of  a 
company  is  in  no  better  position  than  the 
company  itself.  No  authority  is  wanted 
for  that  proposition.  If  it  were  desired 
to  establish  the  contrary,  authority  should 
be  produced,  and  there  has  been  none. 
There  is  a  diot^um  in  Otter  v.  Vaux  {Lord)  ^ 
to  the  effect  that  a  mortgagor  can  keep 
alive  a  security  for  his  own  benefit  after 
payment ;  but  the  mere  isict  that  a  man 
says  that  property  which  has  lapsed  to 
himself  is  not  to  merge,  or  that  he  takes 
it  back  in  the  name  of  trustees,  does  not 
prevent  merger  in  equity.  Something 
more  is  wanted — Thome  v.  Cann.^ 

Sheldon,  for  other  debenture-holders  in 
the  First  Schedule. — ^A  man  cannot  at  the 
same  time  be  his  own  debtor  and  creditor. 
That  is  self-evident.  It  is  the  ground  on 
which  an  executor  is  allowed  to  retain  his 
own  debt.  Assigning  the  debt  to  a  trustee 
only  gets  rid  of  the  technical  difficulty 
that  a  man  cannot  both  sue  and  be  sued 
in  respect  of  the  same  debt. 

The  principal  debtor  cannot  keep  alive 
an  incumbrance  created  by  himself  as 
against  other  incumbrances  of  his  own 
making.  Mowatt  v.  Ccutie  Sied  and  Iron 
Works  Co.  [1886]  *^  and  Robinson  v. 
Montgomeryshire  Brewery  Co.  [i896].^^ 
He  can  keep  it  alive  as  against  incum- 
brances on  the  property  not  created  by 
him.  Thome  v.  Cann  ^  was  a  case  of  that 
kind.  In  the  present  case  the  debentures 
were  paid  off  with  the  money  of  the  prin- 
cipal debtor,  and  they  cannot  be  kept 
alive  as  against  other  incumbrances 
created  by  the  debtor. 

Younger,  K.C.,  in  reply. — ^The  holders 
of  these  debentures  had  no  notice  of  any 
irregularity,  and  in  their  hands  the 
debentures  are  a  valid  charyse — Strand 
Music  Hall  Co,,  In  re  [i865].*' 

[He  also  cited  in  addition  Conveyancing 
and  Law  of  Property  Act,  1881,  s.  15, 
and  PtaU  v.  Mendd  [1884].'*] 

Cur,  adv.  vuU, 

(11)  34  Ch.  D.  68. 

(12)  65  L.  J.  Ch.  916,  918 ;  [1896]  2  Ch.  841, 
849. 

(is)  3  De  G.  J.  &  S.  147. 

(14)  54  L.  J.  Ch.  1145 ;  27  Ch.  D.  246. 
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Aug.  6. — ^Vaughan  Williams,  L.J. — 
In  my  opinion  the  judgment  of  Mr.  Jus- 
tice Kekewich  in  this  case  ought  to  be 
affirmed.  The  same  point  appears  to 
have  been  already  decided  by  Mr.  Justice 
Buckley  in  George  Bautledge  i:  Sons^ 
Lim,,  In  re,^^  I  have  had  the  oppor- 
tunity of  reading  the  judgments  of  Lord 
Justice  Stirling  and  Lord  Justice  Cozens- 
Hardy  in  the  present  case,  and  it  is  suf- 
ficient for  me  to  say  that  the  conclusion 
at  which  I  have  arrived  is  fortified  by 
the  reasoning  contained  in  those  judg- 
ments. 

Stirling,  L.  J.,  read  the  following  judg- 
ment: The  question  on  this  appeal  is 
whether  the  holders  of  certain  debentures 
forming  part  of  an  issue  by  the  company 
of  first  mortgage  debentures  to  the  nomi- 
nal amount  of  35,000^  are  entitled  to  the 
benefit  of  such  debentures  as  against  the 
holders  of  the  other  debentures.  [His 
Lordship  referred  to  the  facts,  and  con- 
tinued :]  It  was  not  disputed  that  if  no 
repayment  had  been  made  to  Ashby  and 
Herbert,  and  the  debentures  had  re- 
mained in  their  hands,  they  would  have 
been  entitled  to  prove  in  the  action  and 
to  receive  dividends  on  the  full  amount 
of  the  debentures  in  their  hands  pari 
passu  with  the  other  debenture-holders 
until  they  received  in  full  the  principal 
and  interest  due  to  them.  This  right  was 
established  by  the  Court  of  Appeal  in 
RegerU's  Canal  Ironujorks  Co.f  In  re,^  It 
was  there  decided  that  a  company  may 
issue  or  deposit  debentures  by  way  of 
collateral  security-  for  money  lent,  and 
that  the  holders  of  other  debentures  of 
the  same  issue  have  no  equity  to  prevent 
such  a  bargain  from  being  carried  into 
effect.  That  case,  however,  does  not 
govern  the  present,  because  there  the 
holders  of  the  debentures  were  in  sub- 
stance (though  not  formally)  the  original 
holders  for  ^ue,  standing  in  the  position 
of  Ashby  and  Herbert  in  the  present  case, 
and  not  in  the  position  of  the  transferees 
from  them. 

It  is  settled  law  that  a  mortgagor 
who  pays  off  an  incumbrance  created  by 
himself  on  real  estate  cannot  set  it  up 
against  a  subsequent  incumbrancer  — 
Otter  v.  Vaitx  (Lord),^    Dealing  with  the 


ease  just  cited,  Lord  Craiiw<»rih,  L.C., 
states  the  rule  thus :  "  The  case  is  there- 
fore to  all  intents  and  purposes  that  of  a 
mortgagor  liable  to  pay  a  sum  of  money  to 
his  first  incumbrancer  paying  it  and  get- 
ting a  transfer ;  but  that  transfer  is  some- 
thing which  upon  general  principle  he 
cannot  set  up  as  against  a  creditor  claim- 
ing by  a  title  subsequent  to  that  of  the 
person  whose  charge  he  has  so  paid  off:  he 
pays  itoff  for  the  benefit  of  the  inheritance ; 
and  all  persons  who  are  entitled  to  any 
portion  of  the  inheritance  under  him  are 
also  entitled  to  the  benefit  of  his  having 
liquidated  a  demand  prior  to  their  title." 
Lord  Cran  worth  speaks  of  a  creditor  claim- 
ing by  title  subsequent  to  that  of  the 
person  whose  chaise  is  paid  off;  but, 
on  principle,  I  can  see  no  distinction 
between  the  position  of  such  a  creditor 
and  that  of  one  who  ranks  pari  passu 
with  the  incumbrances  paid  off.  This 
being  so,  it  seems  to  me  that,  even  if  the 
company  could  keep  alive  the  debentures 
handed  over  by  Ashby  and  Herbert  when 
they  were  paid  off,  and  has  effectually 
done  so— points  which  are  of  consider- 
able, but  perhaps  not  of  insuperable,  diffi- 
culty— still  the  company  could  not  set  up 
those  debentures  against  the  holders  of 
the  other  debentures.  Further,  I  think 
that  the  transferees  who  dealt  with  the 
company  and  not  with  Ashby  or  Herbert 
are  in  no  better  position. 

In  the  first  place,  it  seems  to  me  that, 
in  the  circumstances  of  this  case,  the 
transfers  could  only  confer  a  legal  title  by 
way  of  assignment,  under  the  provisions 
of  section  25,  sub-section  6  of  the  Judi- 
cature Act,  1873;  and  that  title  would 
be  "  subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not 
passed,"  and  consequently  subject  to  the 
equities  of  the  other  debenture-holders. 
It  may  be  that  the  holders  acquired  a  title 
by  estoppel  against  the  company;  but 
this  estoppel  would  not  bind  the  other 
debenture-holders— see  MovxUl  v.  Castle 
Steel  and  Iron  Works  Co,^^  Again,  condi- 
tion 9,  which  provides  that  '*  the  principal 
moneys  and  interest  hereby  secured  will 
be  paid  without  regard  to  any  equities 
between  the  company  and  any  inter- 
mediate holder,"  does  not  appear  to  meet 
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the  present  case.  That  clause  is  indeed 
sufficient  to  prevent  the  company  from 
availing  itself  of  any  equity  to  which  it 
was  entitled  against  an  intermediate 
holder — see  BU3cely  Ordnance  Co,,  In 
re;  New  Zealand  Banking  Co.,  ex 
parte  [i867]  ^^ ;  but  the  equity  here  set 
up  is  not  that  of  the  company,  but  of  the 
o&er  debenture-holders,  who,  in  my 
opinion,  could  only  be  excluded  from 
setting  up  their  equity  by  clear  language, 
as,  for  example,  by  words  expressly  au- 
thorising the  company  to  re-issue  deben- 
tures wkich  had  been  paid  ofif. 

I  was  at  one  time  impressed  with  the 
distinction  sought  to  be  drawn  in  argu- 
ment between  redemption  under  the  con- 
ditions of  the  debentures  and  payment 
off  by  virtue  of  the  stipulation  contained 
in  a  collateral  contract;  but  the  rule 
stated  in  OtUr  v.  Vavan  (Lord)  '  appears 
to  me  to  be  independent  of  any  such  con- 
siderations. It  would  apply,  for  example, 
when  the  payment  off  was  the  result  of  a 
bargain  voluntarily  entered  into  between 
moi*tgagor  and  mortgagee  before  the  time 
for  redemption  of  the  mortgage  had 
arrived.  For  these  reasons  I  feel  con- 
strained to  come  to  the  conclusion  that 
the  appeal  fails.  I  much  regret  the 
result,  for  it  is  not  suggested  that  there 
has  been  any  want  of  good  faith  in  the 
transactions  which  have  given  rise  to  the 
question ;  and  the  present  holders  (who, 
as  I  understand,  were  ignorant  of  the 
facts)  may  well  be  excused  if  they  failed 
to  detect  the  possible  infirmity  of  the  title 
which  they  accepted. 

Oozens-Habdt,  L.J.,  read  the  follow- 
ing judgment  :  In  the  course  of  the  argu- 
inents  on  this  appeal  many  important  and 
difficult  questions  have  been  raised.  But 
in  the  view  which  I  take  it  is  not  neces- 
sary for  our  decision  that  a  positive 
Answer  should  be  given  to  all  of  these 
questions.  I  propose,  therefore,  to  deal 
very  briefly  with  several  of  them.  It  has 
been  argued  that  a  company  which  has 
once  issued  debentures  to  the  full  autho- 
rised amount  may  nevertheless  re-issue 
debentures  which  have  been  paid  off, 
although  there  is  no  express  power  re- 
served so  to  do.  As  at  present  advised, 
(15)  37  L.  J.  Ch.  418 ;  L.  B.  3  Cb.  154. 


I  think  a  company  cannot  under  such 
circumstances  re-issue.  The  re-iBSue  is  in 
substance  the  creation  of  a  fresh  charge. 
The  extinguishment  of  the  old  charge 
must  enure  to  the  benefit  of  the  persons 
entitled  to  pari  paesu  charges — Frazer  v. 
Jones?  But  it  suffices  in  the  present 
case  to  say  that  the  company  did  not  pro- 
fess to  re-issue,  and  that  the  appellants 
must  succeed  or  fail  as  transferees  of 
issued  debentures.  I  will  only  add  that 
in  any  case  in  which  a  company  re-issues 
debentures  the  claims  of  the  Revenue 
authorities  will  demand  consideration. 

Again,  it  was  argued  that  a  company, 
by  registering  a  transfer  of  a  debenture, 
is  estopped  from  denying  its  existence 
and  validity.  But  this  will  not  suffice  for 
the  appellants,  for  assuming,  without 
deciding,  that  they  have  a  good  title  by 
estoppel  against  the  company,  the  respon- 
dents, who  are  registered  holders  of  the 
admittedly  valid  debentures,  are  in  no 
way  estopped  from  disputing  the  validity 
of  the  debentures  registered  in  the  names 
of  the  appellants.  Mowatt  v.  Caetle  Steel 
and  Iron  Works  Co}^  is  a  clear  authority 
against  any  such  contention. 

It  is  necessary,  therefore,  to  consider 
whether,  as  against  the  respondents,  the 
appellants  can  establish  a  right  to  rank 
as  transferees  and  holders  of  debentures 
of  the  first  issue.  Now,  it  h&s  not  been, 
and  it  cannot  be,  disputed  that  the  . 
debentures  in  respect  of  which  the  appel- 
lants claim  were  issued  to  Herbert  and 
Ashby,  who  were  registered  as  holders, 
and  for  this  purpose  it  is  not  material 
that  they  were  issued  as  so-called  '*  col- 
lateral security"  for  loans  of  lesser  amount 
than  the  face  value  of  the  debentures. 
The  debentures  thus  issued  were  redeemed 
by  the  company  when  the  loans  were 
paid  off.  The  debentures  themselves 
were  handed  back  to  the  company  to- 
gether with  transfers  in  blank.  From 
that  time  Herbert  and  Ashby  had  nothing 
to  do  with,  and  had  no  interest  in,  the 
debentures.  The  appellants  did  not  con- 
tract with  Herbert  or  with  Ashby.  They 
entered  into  direct  relation  with  the  com- 
pany, and  after  a  considerable  interval 
paid  to  the  company  the  face  value  of  the 
debentures.  The  blank  transfers  were 
filled  up,  and  the  appellants  were  entered 
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on  the  register  as  holders.  It  seems  to 
me  that  the  redemption  of  the  debentures 
by  payment  off  of  the  loans  must  involve 
precisely  the  same  consequences  as  if  the 
debentures  had  been  redeemed  by  payment 
off  of  the  amount  due  on  the  debentures 
themselves.  In  either  case  the  deben- 
tures were  spent;  nothing  was  due  under 
or  in  respect  of  them.  But  it  is  argued 
that  they  were  kept  alive,  though  in  a 
state  of  suspended  animation,  and  were 
capable  of  transfer  at  the  dates  when 
they  were  transferred  to  the  appellants. 
It  is  well  established  that,  if  a  limited 
owner,  such  as  a  tenant  for  life,  pays  off 
a  charge  on  the  inheritance,  there  is  a 
presumption  that  he  does  not  make  a 
present  of  it  to  the  owners  of  the  in- 
heritance. So  long  as  he  live^,  he  is  the 
person  whose  duty  it  is  to  keep  down 
and  whose  right  it  is  to  receive  the 
interest.  But  on  his  death  his  executors 
are  entitled  to  a  charge  on  the  inheri- 
tance, with  interest  from  his  death.  The 
charge  extends  beyond  the  life  estate, 
and  no  question  of  merger  or  extinguish- 
ment arises.  Lord  Oranworth,  in  Morley 
V.  Morley  [i865],^®  states  the  principle 
very  clearly  thus :  "  The  result  of  the 
long  series  of  authorities,  proceeding  upon 
a  very  intelligible  principle,  I  take  to  be 
this,  that  when  an  incumbrance  is  paid 
off  by  the  person  having  a  partial  interest 
(that  is,  an  interest  less  than  the  whole 
inheritance),  unless  there  is  something  to 
show  a  contrary  intention,  the  presump- 
tion is,  that  he  meant  to  do  that  which 
in '  law  and  equity  he  might  have  done, 
namely,  to  keep  it  alive  for  his  own 
interest,  and  that  the  omission  was  a 
mere  oversight ;  in  such  a  case  the  Court 
will  supply  that  omission,  by  giving  him 
or  by  causing  the  proper  parties  to  give 
him,  if  necessary,  an  assignment  or  an  in- 
strument which  shall  put  him  in  the  same 
position  as  if  he  had  obtained  it  for  him- 
self. The  presumption  is  different  where 
the  party  paying  off  the  incumbrance  is 
entitled  to  the  inheritance, — ^where  he  is 
absolutely  entitled  to  the  fee  simple." 
The  presumption  in  &vour  of  extinguish- 
ment where  the  incumbrance  is  paid  off 
by  the  owner  of  the  inheritance  does  not 

(16)  25  L.  J.  Ch.  1,  3 ;  5  De  G.  M.  &  G.  610, 
620. 


arise,  or  may  be  rebutted  under  certain 
circumstances.  In  Thorne  v.  Gann  ^  Lord 
Macnaghten  says:  '* Nothing,  I  think, 
is  better  settled  than  this,  that  when  the 
owner  of  an  estate  pays  charges  on  the 
estate  which  he  is  not  personaUy  liable  to 
pay,  the  question  whether  those  charges 
are  to  be  considered  as  extinguished  or  as 
kept  alive  for  his  benefit  is  simply  a  ques- 
tion of  intention.  Tou  may  find  the 
intention  in  the  deed,  or  you  may  find  it 
in  the  circumstances  attending  the  trans- 
action, or  you  may  presume  an  intention 
from  considering  whether  it  is  or  is  not 
for  his  benefit  that  tho  charge  should  be 
kept  on  foot."  The  same  principle  is 
a^ain  laid  down  in  Liqnidatum  Estaies 
Purehaae  Co,  v.  Willcughby.^  It  will  be 
observed  that  Lord  Macnaghten  carefully 
limits  the  doctrine  of  keeping  alive  to  an 
owner  who  is  not  personally  Imble  to  pay; 
and,  so  far  as  I  am  aware,  there  is  no 
authority  for  extending  it  to  an  owner 
who  is  simply  paying  off  his  own  debt. 
It  is  not  easy  to  see  how  it  can  be  to  his 
interest  to  keep  alive  his  own  debt, 
which  he  cannot  set  up  against  his  own 
subsequent  or  pari  passu  incumbrancers. 
Nor  is  it  easy  t>o  follow  the  argument 
that  a  debtor  who  has  paid  off  his  debt 
and  thus  satisfied  his  legal  obligation  can 
keep  it,  or  the  security  for  it,  alive  for 
his  own  purposes.  The  language  of  Lord 
Cranworth  in  Otter  v.  Vaux  {Lord)* 
seems  to  me  to  indicate  that  in  his  view 
this  cannot  be  done.  He  says,  ''The 
case  is  therefore  to  all  intents  and  pur- 
poses that  of  a  mortgagor  liable  to  pay  a 
sum  of  money  to  his  first  incumbrancer 
paying  it  and  getting  a  transfer;  but 
that  transfer  is  something  which  upon 
general  principle  he  cannot  set  up  against 
a  creditor  claiming  by  a  title  subsequent 
to  that  of  the  person  whose  charge  he  has 
so  paid  off."  This,  too,  was  the  view  of 
Mr.  Justice  Buckley  in  the  recent  case  of 
George  Routledge  4r  Sons,  In  re,  Lim.,^^ 
though  possibly  his  observations  may  be 
reganled  only  as  dicta.  If,  therefore,  it 
were  necessary  for  the  decision  of  the 
present  case,  I  should  be  prepared  to 
hold  that  the  company  could  not  keep 
alive  their  debt  when  once  paid  off. 

But  assuming,  contrary  to  my  present 

view,  that  it  is  possible  for^im  owner  jin 
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fee  to  keep  alive  his  own  debt,  I  think  it 
18  clear  that  hiB  intention  must  be  un- 
eqoiTocaUy  manifested  at  the  time  when 
the  debt  is  paid  off,  and  that  the  pre- 
sumption of  extinguishment  cannot  be 
rebutted  by  subsequent  acts.  In  the 
present  case  there  is  no  expressed  inten- 
tion at  the  time,  and  there  is  nothing 
which  can  be  referred  to  as  indicating 
intention  at  the  time,  unless  it  be  the 
taking  transfers  in  blank.  But,  in  my 
opinion,  that  is  not  sufficient.  An  act  of 
doubtful  and  equivocal  import  cannot 
rebut  the  legal  presumption.  Even  a 
cotemporaneous  transfer  of  the  charge 
to  a  trustee  is  not  conclusive  evidence 
against  the  presumption.  The  intention 
to  keep  alive  must,  in  the  language  of 
Lord  Langdale,  not  be  "  left  as  matter  of 
implication  and  inference,"  but  must  be 
"  clearly  and  unequivocally  expressed  ** — 
Sood  V.  FhiUipa  [l84l]."  Nor  can  it  be 
said  that  the  company  had  any  interest  in 
keeping  alive  the  debt  and  the  security,  for 
they  could  not  in  any  way  use  it  against 
their  own  incumbrancers.  1  think  the 
debentures  when  redeemed  must  be  con- 
sidered as  dead  and  gone  for  all  purposes, 
and  as  incapable  of  transfer.  They  were 
no  longer  part  of  the  series,  they  were 
merely  pieces  of  paper ;  and,  that  being 
so,  condition  9,  upon  which  so  much 
reliance  was  placed  by  counsel  for  the 
appellants,  has  no  application.  The 
result  is  that,  the  instant  the  debentures 
were  redeemed  by  the  company,  the 
redemption  enured  for  the  benefit  of  all 
persons  entitled  to  the  pari  passu  charge. 
The  appellants  cannot  be  in  any  better 
position  than  the  company  through  whom 
they  claim.  Their  title  is  subsequent  in 
date  to  that  of  the  respondents,  and,  there 
being  no  question  of  legal  estate,  priority 
of  date  is  the  governing  element. 

For  these  reasons  I  think  the  judg- 
ment of  Mr.  Justice  Kekewich  was  correct, 
and  that  this  appeal  must  be  dismissed 
with  costs.  Appeal  dismissed, 

Solidton— Mackrell,  Maton,  Godlee  k,  Quincej, 
agents  for  P.  E.  J.  Talbot»  Andover ;  Wood 
ft  Wootton  ;  E.  Bevir. 

[Reported  by  A,  Cordery^  Etq.^ 
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Damages — Damage  to  Mitt  Caused  by 
Subsidence  Due  to  Fast  Mining  Opera- 
tions —  Diseontinuance  of  Operations — 
Principle  of  Estimating  Damage — Future 
Apprehended  Injury. 

In  assessing  the  damages  for  injury 
caused  to  premises  by  subeidence  due  to 
past  mining  operaiions^  the  official  referee 
is  not  entitled  to  include  an  allowance  for 
risk  of  future  injury  from  apprehended 
further  subsidence^  or  for  present  depre- 
ciation caused  by  the  risk  of  ftUure 
injury. 

Gross-motions. 

The  plaintiffs  were  the  owners  of  certain 
lands  at  West  Leigh,  in  the  county  of 
Lancaster,  known  as  the  Firs  Estate,  and 
of  certain  cotton  mills  known  as  the  Firs 
Mills,  and  were  also  occupiers  of  the 
mills. 

The  action  *was  brought  to  recover 
damages  for  injury  by  subsidence,  owing 
to  the  removal  of  minerals. 

The  defendants  by  their  defence  ad- 
mitted that  by  their  past  working  of  the 
mines  they  had  caused  some  injury  to  the 
Firs  Mills,  but  pleaded  that  for  some  time 
past  they  had  ceased  to  work  under  or 
near  the  mills,  and  that  their  present  or 
projected  workings  could  not  further 
injure  the  mills,  and  on  April  21,  1904, 
they  paid  3001.  into  Court  in  satisfaction 
of  the  plaintiffs'  claim  for  damages  up  to 
that  date. 

The  plaintiffs  declined  to  accept  this 
sum  as  sufficient. 

Damage  occurred  after  that  date. 

On  August  2,  1904,  judgment  was 
taken  by  consent  directing  an  enquiry  as 
to  what  damages  the  plaintiffs  were  en- 
titled to  by  reason  of  the  acts  of  the 
defendants.  The  judgment  directed  the 
damages  caused  down  to  April  21,  1904, 
to  be  assessed  separately  from  damages 
caused  between  that  date  and  the  date  of 
the  judgment,  but  the  parties  agreed  after- 
wards to  waive  these  being  separately  dis- 
tinguished.   The  judgment  also  directed^  t 
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farther  enquiry  or  further  enquiries  to  be 
made  as  to  the  damages  (if  any)  to  which 
the  plaintiffs  were  entitled  by  reason  of 
the  acts  of  the  defendants  subsequent  to 
the  date  of  the  judgment. 

It  was  agreed  by  the  parties,  upon  the 
hearing  of  the  motions,  that  the  judgment 
was  intended  to  refer  to  and  include  any 
damage  occurring  afiber  the  date  of  the 
judgment  from  acts  of  the  defendants 
done  previously,  and ,  that  such  damage, 
if  and  when  it  occurred,  was  intended  to 
be  the  subject  of  further  enquiries  from 
time  to  time,  to  be  made  under  and  in 
pursuance  of  the  direcbions  contained  in 
the  judgment. 

On  December  20,  1904,  an  order  was 
made  in  the  action  that  the  enquiry  as  to 
the  damages  directed  by  the  judgment 
should  be  referred  to  an  official  referee  for 
enquiry  and  report  pursuant  to  section  13 
of  the  Arbitration  Act,  1889. 

The  official  referee  made  his  report  on 
April  5,  1905,  and  assessed  the  diamages 
down  to  the  date  of  the  judgment. 

With  regard  to  damages  claimed  in 
respect  of  the  injury  to  the  engine  of  the 
plaintiffs  and  the  loss  consequent  thereon, 
he  found  that  the  defendants  were  not 
liable.  As  to  the  cost  of  the  repairs  of 
the  premises,  he  assessed  the  damages  at 
the  sum  of  1,300Z.,  including  all  repairs  to 
the  premises,  the  cottages,  engines,  and 
all  other  repairs  of  every  description. 
And  he  assessed  the  damages  for  deprecia- 
tion of  the  premises  and  otherwise  at  the 
sum  of  13,200^.  It  was  this  last  item 
alone  which  was  now  the  subject  of 
dispute. 

Cross-notices  of  motion  were  given  by 
the  plaintiffs  and  the  defendants  respec- 
tively. The  motion  on  behalf  of  the 
plain tifis  was  that  the  report  of  the  official 
referee  dated  April  5,  1905,  might  be 
adopted,  and  that  the  defendants  might 
be  ordered  to  pay  the  plaintiffs  1,300^. 
and  13,200^.,  making  together  14,500^., 
and  certain  costs.  The  motion  on  behalf 
of  the  defendants  impeached  the  finding 
of  the  official  referee  as  to  the  13,200i[.  on 
various  grounds,  and  asked  to  have  the 
report  varied  or  set  aside  and  remitted  to 
the  same  or  some  other  official  referee. 
The  two  motions  were  heard  together. 

There  was  no  dispute  as  to  the  item  of 


[190$ 

Lbioh  Colueby  Co. 

Fiokfard,  K.C.,  A.  H.  Jeseel,  and  LedU 
ScoU,  for  the  defendants. — ^The  principle 
adopted  by  the  official  referee  of  assessing 
the  damages  was  wrong.  He  based  his 
report  on  the  anticipation  of  future 
damage  occurring  from  future  subsidence, 
and  held  that  the  plainti£&  were  entitled 
to  the  whole  of  the  damages  arising  from 
such  subsidence  as  if  they  were  putting 
their  mills  upon  the  market.  He  ought 
to  have  taken  into  consideration  the  fact 
that,  as  the  workings  had  been  discon- 
tinued, the  subsidence  was  decreasing  and 
would  probably  come  to  a  rest  at  the  end 
of  ten  years. 

No  evidence  was  given  by  the  plaintiffs 
of  their  intention  to  put  the  prepay  upon 
the  market,  and  they  were  not  therefore 
entitled  to  damages  for  immediate  diminu- 
tion of  its  saleable  value — BathiahiU  v. 
Reed  [l856].^ 

[SwiNPBN  Eady,  J. — ^You  must  take  the 
difference  between  what  the  property  was 
worth  before  the  depreciation  and  what  it 
is  now  worth,  and  in  so  doing  you  must 
take  into  consideration  the  fact  that  the 
depreciation  may  cease  as  time  goes  on.1 

The  estimate  of  the  damages  is  on  the 
&ce  of  it  excessive.  If  the  report  of  the 
official  referee  stands,  and  the  property 
comes  to  a  rest  in  ten  years,  the  plaintiffs 
will  have  the  property  in  its  improved 
state  as  well  as  13,000Z.  for  damages. 

Further,  the  official  referee  took  into 
consideration  in  assessing  the  damages  the 
fsuot  that  a  hypothetical  purchaser  would 
be  influenced  by  the  probability  of  the 
occurrence  of  future  injury.  Future 
apprehended  injury  cannot  be  taken  into 
consideration — Rust  v.  Victoria  Graving 
Dock  Go,  [1887]  *  and  Pennington  v. 
BHnaop  HaU  Goal  Go.  [l877].» 

If  future  subsidence  takes  place  the 
plaintiflb  have  their  remedy  by  action,  as 
the  cause  of  action  arises  when  the  sub- 
sidence takes  place,  and  not  at  the  time 
of  the  workings  which  cause  it — DarUy 
Main  GoUiery  Co.  v.  Mitchell  [i886],*  over- 
ruling Lamb  v.  Walker  [l878].* 

(1)  26  L.  J.  C.P.  290;  18  C.  B.  696. 

(2)  36  Ch.  D.  113. 

(3)  46  L.  J.  Ch  773  ;  5  Ch.  D.  769. 

(4)  55  L.  J.  Q.B.  529;  11  App.  Cas.  117; 
affirming  8.c.,  tub  nom.  Mitckell  v.  Darley  Main 
Colliery  Co.  [mi],  53  L.  J.  Q.B.  471 ;  14  Q.B.  D 
125. 


1 


(6)47L.J.Q.B.4M^..^, 
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Latiffdon,  JT.C,  0.  Leigh  Clare,  and 
F.  L.  Wright,  for  the  plaintiffs.— The 
official  referee  had  a  view  of  the  pre- 
mises and  saw  the  damage  occasioned 
to  the  structure  of  the  mill.  The  con- 
clusions at  which  he  arrived  were  that 
there  was  a  present  depreciation  in  the 
value  of  the  mill ;  that  that  depreciation 
was  enhanced  by  the  &ct  that  it  was 
caused  by  subsidence;  and  that  an  intend- 
ing purchaser  would  be  influenced  by  the 
latter  fact  and  by  the  prospect  that  there 
might  be  a  further  subsidence.  The 
question  whether  there  is  an  intention 
on  the  part  of  the  plainti£&  to  sell  is 
immaterial.  They  are  entitled  to  recover 
not  merely  what  they  are  obliged  to  lay 
out  in  actual  repair,  but  also  the  difference 
in  the  value  of  the  premises  before  and 
after  the  subsidence — Bonomi  v.  Bcusk- 
house  [1858].* 

[SwiKFEN  Eady,  J. — Ought  there  to  be 
any  difference  between  the  case  of  a  mill 
damaged  by  subsidence  and  that  of  a  mill 
damaged  by  an  explosion — for  example,  of 
dynamite  ?] 

Yes,  because  in  the  former  case  there  is 
the  ri^  of  further  subsidence. 

In  determining  the  amount  of  deprecia- 
tion all  the  facts  affecting  such  deprecia- 
tion must  be  taken  into  account,  including 
the  apprehension  of  future  depreciation 
as  it  would  affect  the  mind  of  an  intend- 
ing purchaser.  Bust  v.  Victoria  Graving 
Dock  Co,'^  does  not  touch  the  facts  of 
this  case. 

Oases  as  to  nuisances  do  not  apply,  as  a 
nuisance  can  be  abated  at  any  time. 

As  regards  the  qtianhbtn  of  damages,  the 
Court  will  not  interfere  with  the  discre- 
tion of  the  official  referee  unless  it  is 
satisfied  that  he  has  proceeded  on  a 
wrong  principle. 

Pickford,  K.C,  replied. 

Cttr,  adv.  mdt. 

June  24. — Swinfek  Eadt,  J.,  read  the 
following  judgment,  in  which,  after 
stating  the  &cts  as  above  set  out,  he 
continued:  The  main  objection  urged 
against  the  item  of  13,200/.  by  the  defen- 
dants is  that  the  official  referee  has  pro- 
ceeded on  a  wrong  principle,  and  has 

(6)  27  L.  J.  Q.B.  878 ;  S.  B.  Ie  E.  622. 


included  an  allowance  for  risk  of  future 
damage,  and  that,  as  the  defendants  will 
also  be  liable  for  any  future  damage  if  and 
when  it  occurs,  they  will  thus  have  to 
pay  twice  over  for  the  same  loss.  The 
defendants  also  object  that  the  damages 
are  excessive,  that  the  official  referee  in 
calculating  the  amount  at  15  per  cent,  on 
88,000/.  was  under  a  misapprehension  as 
to  the  evidence  given  by  defendants'  wit- 
nesses, and  that  depreciation  ought  not 
to  have  been  allowed  in  respect  of  the 
reservoir  which  had  not  been  injured.  It 
was  further  contended  by  the  defendants 
that  the  official  referee  was  wrong  in 
having  regard  to  the  value  of  the  pro- 
perty for  the  purposes  of  sale  in  esti- 
mating damage,  and  that  he  should  have 
paid  regard  to  the  value  of  the  property 
only  as  a  going  concern. 

The  evidence  produced  before  the 
official  referee  shewed  that  the  mills  had 
been  very  seriously  injured  by  the  defen- 
dants' mining  operations.  Not  only  had 
the  cracks  been  very  numerous,  but  in 
one  mill  the  floor  of  the  spinning  shed 
had  parted  from  the  wall,  in  the  other 
mill  the  joists  carrying  the  floor  had  been 
pulled  out  of  the  wall,  and  had  to  be 
supported  by  angle-irons  built  into  the 
w^l ;  some  of  the  walls  were  much  out  of 
plumb ;  indeed,  both  mills  had  been  much 
shaken  and  damaged.  Even  after  the 
expenditure  of  the  amount  allowed  by  the 
official  referee  for  repairs,  the  appearance 
and  condition  of  both  mills  will  be  very 
different  from  what  they  were  before  the 
subsidence. 

I  now  proceed  to  consider  whether  the 
official  referee  did  in  fact  take  into 
account,  and  allow  for,  the  risk  of  future 
damage,  and  whether  he  was  right  in  so 
doing. 

A  consideration  of  the  evidence  given 
on  both  sides  and  of  the  observations 
made  from  time  to  time  by  the  official 
referee  makes  it  clear  that,  in  arriving 
at  the  actual  damage  already  siistained  by 
the  plaintiffs  —  namely,  the  difference 
between  the  saleable  value  before  and  the 
saleable  value  after  the  subsidence — there 
was  taken  into  account  the  risk  of  future 
subsidence  as  a  £Eictor  reducing  the 
present  value  to  purchasers.  Thus  Mr. 
Rushton,    in   giving    evidence    for    the 
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plaintiffgy  said  the  mill  had  been  reduced 
in  valne  from  15«.  9d.  per  spindle  to  about 
10«.  6d.  per  spindle,  taking  the  bumber 
of  spindles  at  112,000,  or  from  about 
88,200^.  to  about  58,800^.,  and  in  justify- 
ing these  figures  pointed  to  the  tsict  that 
very  little  further  disturbance  would 
make  the  machinery  useless  even  to  sell 
for  removal;  that  if  any  further  sub- 
sidence took  place  it  would  pull  the  mills 
out  of  gear,  it  would  feisten  all  the 
spindles  in  the  spindle-boxes,  and  the 
machines  would  only  be  worth  scrap 
price.  Then,  in  cross-examination,  he 
was  pressed  as  to  how  he  could  justify  a 
reduction  from  lbs,  9d.  to  lOa,  Qd,  per 
spindle  if  the  mill  continued  to  be  worked 
and  the  same  profit  made  as  before ;  and 
he  answered  this  by  saying,  it  is  depre- 
ciated in  market  value,  that  the  plaintiff 
company  have  shareholders  and  deben- 
ture-holders, and  an  intending  purchaser 
of  shares  or  debentures  would  find  out 
that  the  mill  was  cracked,  '*  that  it  might 
possibly  in  a  short  time  go  worse,  and 
the  result  would  be  that  the  whole  thing 
would  go." 

The  defendants'  witnesses  also  took  the 
future  risk  into  account.  Thus  Mr. 
Turner  estimated  'Hhe  value  would  be 
reduced  10  per  cent,  on  26,0002.  to  a 
hypothetical  purchaser  after  the  existing 
damages  had  been  repaired  and  for  future 
risk."  And  that  the  official  referee  dealt 
with  it  on  that  basis  appears  from  the  short- 
hand notes  of  the  proceedings  before  him. 
At  the  close  of  Mr.  Walker's  evidence,  the 
official  referee,  referring  to  Mr.  Bushton's 
evidence,  said  :  '*  I  think  all  Mr.  Kushton 
did  was  this.  He  was  speaking  about  a 
present  purchaser,  and  said  that  purchaser 
would  have  his  mind  influenced  by  pos- 
sible, or  the  expectation  of  possible, 
further  damage  being  done.  Mr.  Kushton 
did  not  take  it  into  account  beyond  that. 
It  seems  to  me  a  matter  which  I  must 
take  into  account  in  some  way.  I  do  not 
mean  to  say  that  I  must  necessarily 
assume  there  will  be  damage.  That  is 
not  a  matter  which  anybody  can  tell  very 
accurately  or  exactly.  The  only  question 
is  whether  it  is  one  of  those  circumstances 
which  would  influence  the  mind  of  a 
possible  purchaser."  And  again,  further 
on,    the    official   referee  said :   *'  I  can 


only  repeat  what  I  have  said  before,  that 
it  seems  to  me  I  must  take  into  con- 
sideration that  a  purchaser  of  these  mills, 
or  a  tenant  of  these  mills,  might  have  his 
mind  affected  as  regards  the  price  that  he 
would  pay  by  the  fact  of  the  possibility 
of  further  disturbance  to  these  mills. 
I  cannot  say  more  than  that.  It  does 
not  seem  to  me,  even  according  to  the 
evidence  of  your  (the  defendants')  wit- 
nesses, that  that  is  a  matter  that  can  be 
excluded,  because  they  put  it  at  ten  per 
cent.,  and  that  includes  the  possibility,  as 
I  understand,  of  future  further  damage." 
Indeed,  the  plaintiffs  did  not  seriouisly 
contest  that  the  official  referee  had  taken 
this  view,  but  insisted  that  he  was  right 
in  so  doing,  and  that  it  was  a  question  of 
fact,  which  had  to  be  considered  in 
arriving  at  the  amount  of  depreciation— 
namely,  that  every  possible  purchaser 
would  take  into  account  the  risk  of  future 
subsidence  and  that  the  measure  of 
damages  would  not  be  the  same  if  the 
mill  had  been  injured  by  some  accidental 
explosion — by  dynamite,  for  instance — as 
in  the  case  of  injury  from  subsidence,  since 
with  the  latter  there  is  the  risk  of  its 
recurrence.  Counsel  for  the  plaintifis 
urged  in  terms  that  if  the  risk  of  future 
subsidence  prejudicially  affects  the  actual 
present  selling  value  of  the  property  in 
the  mind  of  an  intending  purchaser,  who 
will  give  less  money  for  the  property  on 
that  account  than  he  would  otherwise 
have  given,  this  is  present,  not  future, 
depreciation,  and  can  be  recovered  in 
this  action,  although  if  in  future  a  further 
subsidence  occasioning  damage  should 
occur  the  defendants  would  be  liable  to 
pay  further  compensation. 

It  was  settled  by  the  decision  of  the 
House  of  Lords  in  Barley  Main  CoUiery 
Co.  V.  Mitchell^  that  in  the  case  of  a 
second  or  further  subsidence  from  colliery 
working  the  cause  of  action  does  not  arise 
until  the  further  subsidence  occurs.  Pre- 
vious to  this  case  there  were  conflicting 
decisions,  as  it  had  been  held  that  on 
damage  arising  from  the  removal  of  sup- 
port the  damages  were  to  be  assessed  once 
for  all,  including  as  well  future  damage 
as  existing  damage.  But  Lcmb  v.  WcUker  ^ 
was  definitely  overruled  by  the  decision 
of  the  House  of  Lords  just  referred  to. 
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The  law  is  that  in  the  case  of  colliery 
working,  where  the  mine  owner  is  law- 
fully working  his  own  minerals,  damages 
cannot  be  recoTered  for  future  appre- 
hended injury,  whether  there  is  or  is  not 
any  existing  actual  damage.  It  follows, 
in  my  opinion,  that  the  surface  owner 
cannot  recover  any  depreciation  or  dimi- 
nution in  the  present  selling  value  of  his 
property  caused  by  the  apprehension  of 
future  damage.  If  he  is  not  entitled  to 
recover  any  sum  for  the  risk  of  future 
damage,  why  should  the  amount  be  re- 
coverable because  a  purchaser  will  only 
give  so  much  less  for  the  property  on  that 
account  ?  Present  depreciation  caused  by 
the  risk  of  future  injury  is  not,  in  my 
judgment,  recoverable  in  cases  like  the 
present,  any  more  than  the  future  damage 
itself. 

As  the  official  referee  has  included  this 
in  his  award,  the  matter  must  go  back 
to  him  for  reconsideration.  It  was  con- 
tended by  the  plaintifi&  that  before  the 
official  referee  the  defendants  had  ac- 
cepted the  basis  of  an  allowance  for  risk 
of  future  damage  as  part  of  the  present 
depreciation,  and  were  not  entitled  now 
to  raise  any  objection  to  it;  but  this 
proposition  cannot  be  maintained,  if  re- 
gard is  had  to  the  whole  course  of  the 
argument  before  the  official  referee, 
al&ough  certain  passages  in  the  proceed- 
ings do  afford  some  colour  for  it.  I  am 
satisfied,  however,  that  the  defendants  are 
not  precluded  from  raising  the  objection 
before  me  by  any  acquiescence  of  their 
counsel  before  the  official  referee.  The 
objection  was  taken  and  insisted  upon 
before  the  official  referee  that  for  any 
future  damage  the  plaintiffs  would  have 
their  remedy,  whereas  if  allowed  for  it 
now,  and  the  damage  never  occurred,  the 
defendants  would  be  paying  for  something 
which  they  ought  not  to  pay  for,  and 
would  have  no  remedy. 

For  the  guidance  of  the  official  referee 
I  may  also  point  out,  with  reference  to 
the  15  per  cent,  basis  which  he  adopted, 
that  the  percentage  spoken  of  by  the 
defendants'  witnesses  was  only  on  some 
of  the  items  included  in  the  plaintiffs' 
estimate,  and  that  the  reservoir  does  not 
appear  to  have  been  damaged  at  all.  The 
sum  of  13,200Z.  is  certainly  excesoive,  but 


probably  the  greater  part  of  it  represents 
future  damage. 

On  the  other  hand,  I  cannot  accede  to 
the  contention  of  the  defendants  that  the 
official  referee  ought  not  to  have  regard  to 
the  selling  value  of  the  property,  but  only 
to  its  value  as  a  going  concern  and  with 
reference  to  its  profit-earning  capacity. 
A  mill  which  has  been  much  cracked  and 
injured,  and  with  walls  bulging  and  out 
of  plumb,  although  repaired,  is  manifestly 
not  of  the  same  selling  value  as  before  it 
was  injured ;  the  repairs  are  very  far  from 
entirely  reinstating  it,  and  the  loss  to  the 
plaintiffs  is  the  same  whether  the  mill  be 
sold  and  the  loss  realised,  or  whether  the 
mill  be  retained  by  the  plaintiff,  its  value 
being  reduced.  Whether  the  plaintiffs 
have  the  reduced  price  or  the  reduced 
value,  the  liability  of  the  defendants  is 
not  affected.  The  plaintiffs  are,  in  my 
opinion,  entitled  to  recover  the  difference 
in  value  between  the  mill  before  it  was 
injured  and  the  mill  after  it  has  been 
repaired  as  far  as  possible,  eliminating, 
however,  anything  whatever  in  respect  of 
depreciation  in  value  for  future  appre- 
hended damage  or  the  risk  of  future  injury 
from  subsidence.  As  to  the  costs,  the 
plaintiffs  are  entitled  to  the  costs  so  fsx 
as  they  relate  to  the  1,300/.  upon  which 
they  succeeded  before  the  officud  referee, 
and  must  pay  the  costs  relating  to  their 
daim  for  injury  to  the  engine,  upon 
which  they  failed,  and  there  must  be  a 
set-off. 

The  rest  of  the  costs  I  reserve  until 
after  the  official  referee  shall  have  made 
his  further  award. 

Solicitors— Fowler  &  Co.,  agentS'  for  Grundy, 
Lamb  k  Gmndj,  Manchester,  for  defendants ; 
Patersone,  Snow,  Bloxam  &  Kinder,  agents 
for  Wilson,  Wrght  &  Wilsons,  Manchester, 
for  plaintiffs. 

iJReported  by  W.  Icimey  Cooky  Esq., 
Barrister- at' Larv. 
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^=™^°'  ^' )       CouRTBNAY,  In  re ; 
lyuo.        ^     Pbakcb  v.  Foxwbll. 
Aug.  3.      ; 

WUl-—Con8iruaion—Cla8a  to  Take  — 
Gift  to  Children  at  Twenty -one—Period 
for  Ascertaining  Class  —  Advancement 
Clause— Poxoer  to  Advance  out  of  Vested 
Share, 

Where  there  is  a  gift  to  children  at 
twenty-one  the  general  ride  is  thai  the  doss 
is  fixed  when  the  eldest  child  attaina 
twenty- one,  and  no  child  horn  after* 
wards  can  take.  But  if  maintenance  or 
ctdvaneemerU  is  continued  beyond  the  time 
when  the  eldest  child  attains  twenty-one 
— iffwr  instance,  advancement  is  directed 
out  of  vested  shares^aU  children  will  be 
let  in. 

IredeU  v.  Iredell  (25  Beav.  485)  fol- 
lowed. 

Originating  summons. 

By  his  will  dated  May  7, 1886,  J.  D. 
Courtenay,  after  giving  the  income  of  the 
trust  moneys  to  his  sisters  for  life,  directed 
his  trustees  to  hold  the  said  trust  moneys, 
after  the  death  of  his  sisters,  "  In  trust 
for  all  the  children  or  any  the  child  of 
my  nephews  the  said  H,  J.  White  and 
F.  White  and  of  my  niece  Eleanor  Fox- 
well  who  being  sons  or  a  son  shall  attain 
the  age  of  21  years  or  being  daughters  or 
a  daughter  shall  attain  that  age  or  marry 
and  if  more  than  one  in  equal  shares 
Provided  always  that  the  said  trustees  or 
trustee  may  after  the  death  of  my  said 
sisters  raise  any  part  or  peurts  not  exceed- 
ing one  half  part  of  the  then  expectant 
presumptive  or  vested  share  or  fortune  of 
any  child  under  the  trusts  hereinbefore 
declared  and  apply  the  same  for  his  or 
her  advancement  or  benefit." 

Testator  died  on  August  21,  1894. 

The  surviving  sister  of  the  testator 
died  on  June  12,  1904,  leaving  the  plain- 
tiff sole  surviving  trustee. 

The  question  raised  by  the  summons 
was  whether  the  residuary  estate  of  the 
testator  was  divisible  among  all  the  chil- 
dren of  the  testator^s  nephews  and  niece 
already  born  or  thereafter  to  be  born  who 
being  a  son  or  sons  attained  the  age  of 
twenty- one  years,  or  being  a  daughter  or 
daughters  attained  that  age  or  married, 


or  only  among  suchchDdren  as  were  bom 
prior  to  the  death  of  the  survivor  of  the 
testator's  sisters,  and  being  a  son  or  8on» 
attained  or  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or 
daughters  had  attained  or  should  attain 
that  age  or  had  married  or  should  marry. 
The  defendants,  who  were  the  children 
of  the  testator's  niece  and  had  attained 
the  age  of  twenty-one  years,  contended 
that  the  date  of  distribution  was  the  date 
of  the  death  of  the  last  tenant  for  life  on 
June  12,  1904,  and  that  at  that  date  the 
dass  must  be  asoertained  to  the  exclusion 
of  any  child  bom  subsequently. 

A.  F.  Peterson,  for  the  plaintiff.— The 
rule  that  the  class  is  to  be  determined  and 
the  fund  is  to  be  distributable  on  the  first 
child  attaining  the  age  of  twenty-one  does 
not  apply  where  there  is  a  power  in  the 
will  to  advance  a  child  who  has  attained 
a  vested  inierest— Iredell  v.  IredeU  [iS5%]  > 
and  Bateman  v.  Gray  [1868].^  These  two 
cases  have  never  been  questioned  except 
for  some  reflections  of  Yice-Ohancellor 
Malins  in  GimlleU  v.  Perton  [l87l].3 

T.  L.  Wilkinson,  for  the  defendants. — 
The  general  rule  fixing  the  class  to  take 
on  the  first  child  attaining  twenty-one 
applies  to  the  present  case.  Here  the 
will  is  not  the  same  as  in  the  two  cases 
cited.  There  there  was  both  an  advance- 
ment and  a  maintenance  clause,  but  here 
there  is  no  maintenance  clause.  The  rule 
is  stated  in  Theobald  on  Wills  <6th  ed.), 
p.  302.  The  combination  of  the  two 
clauses  was  the  basis  of  the  decision  in 
Iredell  v.  Iredell  ^  and  BcOeman  v.  Gray.^ 
Those  cases  were  very  exceptional,  and 
ought  not  to  be  followed  except  where  the 
will  is  exactly  the  same. 

Kekewich,  J. — This  is  one  of  the  many 
cases  on  the  construction  of  wills  which 
come  before  the  Courts.  In  the  present 
case  the  gift  is  to  children  who  being  sons 
shall  attain  the  age  of  twenty-one  years^ 
or  being  daughters  shall  attain  that  age 
or  marry,  in  equal  shares.  Taking  that 
alone,  there  is  no  difiiculty.  The  rule  is 
that  where  there  is  a  gift  to  children  at 

(1)  25  Beav.  485. 

(2)  37  L.  J.  Ch.  592 ;  L.  R.  6  Eq.  215. 

(3)  40  L.  J.  Ch.  556;  L.  R.  12  Eq.  427. 
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twenty-one,  the  class  is  fixed    on    the 
eldest  child  attaining  twenty-one,  and  no 
child  bom  afterwards  can  take.    That  has 
again  and  again  been  followed  as  a  rule  of 
convenience,  and  is  settled  law.     If  the 
wfll  stopped  there  it  is  clear  that  the 
children    born    when    the    eldest    child 
attained  twenty-one  would  take,  to  the 
exclusion    of    those    bom     afterwards. 
Hie  only  reason  for  excluding  that  rule 
in  the  present  case  is  that  the  will  con- 
tains a  power  to  make  advancements  out  of 
vested  shares,  and  in  support  of  that  pro- 
position two  cases  have  been  cited.     But 
it  is  said  by  counsel  for  the  defendants 
that  in  the  present  case  there  is  no  main- 
tenance clause,  and  therefore  those  cases 
are  not  applicable.    When,  however,  you 
come  to  deal  with  those  cases,  it  is  clear 
that  nothing  was  further  from  the  mind 
of  the  Court  than  to  distinguish  between 
advancement  and  maintenance.    The  pre- 
cise point  came  before  Lord  Romilly  in 
IredeU  v.  IredM^  and  the  learned  Judge 
thought  that  the  case  was  taken  out  of 
the  general  rule  by  the  advancement  and 
maintenance  clauses.      He  said :    '*  The 
advancement    and    maintenance    clauses 
would    be    wholly    unmeaning    if    they 
applied  only  to  a  child  who  was  entitled 
to   dispose  of  his  share  of  the  capital 
itself.     It  is  clear,  therefore,  that  until 
after  the  possibility  of  children  has  ceased, 
the  maintenance  clause  is  to  have  effect, 
whether  a  grandchild  has  attained  twenty 
one  or  married  or  not,  and  notwithstand- 
ing the  liability  of  a  '  subsequent  addition 
to  the  class  entitled.'    Therefore,  unless  I 
strike  out  the  clause  for  maintenance  and 
advancement,  I  cannot  hold  that  the  class 
and  the  number  are  to  be  ascertained  on 
the  first  attaining  twenty-one;  but  the 
plaintiff  is  entitled,  in  the  meantime,  to 
the  interest  of  her  presumptive  share.'' 
Now,  applying  that  to  the  present  case, 
the  advancement  clause  would  apply  to  a 
child  attaining  twenty-one.  If  the  general 
rule  applied,  the  child  attaining  twenty- 
one  would  be  entitled  to  be  paid  his  share, 
and  there  would  be  no  reason  for  advanc- 
ing out  of  vested  shares.      The   reason 
why  the  advancement  clause  was  put  in 
was  that  the  testator  did  not  intend  the 
class  to  be  fixed  on  the  eldest  child  attain- 
ing twenty-one.     It  seems  to  me  that  the 


reasoning  of  Lord  Homilly  applies  here. 
The  case  of  BaUman  v.  Gray  '  is  to  the 
same  effect,  but  it  is  only  a  decision,  and 
no  reasons  are  given  in  the  judgment. 
The  only  other  case  is  GimbleU  v.  PurUm^* 
where  Yice-Chanoellor  Malins  found  fault 
with  the  latter  decision.  He  said,  ^*  Even 
if  there  were  a  clause  for  advancement 
similar  to  that  which  is  found  in  BcUeTnan 
V.  Gray  '  I  should  have  declined  to  follow 
the  decision  of  the  Master  of  the  Rolls  in 
that  case,  as  it  tends  to  throw  a  doubt 
upon  a  rule  which  is  as  well  settled  as 
any  rule  of  interpretation  in  the  Courts." 
If  I  were  at  liberty  to  do  so,  I  should  be 
inclined  to  follow  the  decision  of  Vice- 
Chancellor  Malins ;  but  it  is  impossible 
for  me  now  to  do  so.  The  two  first- 
named  cases  were  decided  as  long  ago  as 
1858  and  1868,  and  it  is  too  late  now  to 
question  them.  The  rule  is  established, 
as  stated  in  Theobald  on  WiUs  (6th  ed.), 
p.  302,  that "  if  maintenance  and  advance- 
ment are  continued  beyond  the  time  when 
the  eldest  child  attains  twenty-one,  if,  for 
instance,  advancement  is  directed  out  of 
vested  and  presumptive  shares,  all  children 
will  be  let  in."  I  must  therefore  follow 
the  decision  of  Lord  Romilly.  There  will 
be  a  declaration  that  the  residuary  estate 
is  divisible  among  all  the  children  of  the 
testator's  nephews  and  niece  already  born 
or  hereafter  to  be  bom,  who  being  sons 
attain  the  age  of  twenty-one,  or  being 
daughters  attain  that  age  or  marry. 


Solicitors— Taylor,  Hoare  k  Pilcher,  agents  for 
Wilson  k  Sons,  Salisburj,  for  plaintiff ;  Long 
&  Gardiner,  agents  for  A.  Whitehead,  Salis- 
bury, for  defendants. 


[Feported  hy  S.  E,  Williams,  Esq. 
Barrister -at' Law. 
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Gates  v.  Moonbt. 


SwiNFKN  Eadt,  J. ' 

1905. 

July  29. 

Practice — Co-plaifUiffs — Compromue  of 
Action  by  One  of  dhplaifUiffs-^AppUea' 
tion  by  Defendants  to  Strike  OvJt  his  Name 
aa  Co-phintiff^Diacretion  of  Court. 

A  co-plaintiff  who  hoe  compromised  an 
action  is  not  entitled  as  a  matter  of  course 
to  have  his  name  struck  out  as  a  eo-plainiiff. 

Where  tvoo  of  three  defendants  in  an 
action  applied  to  have  the  name  of  one  of 
three  co-plainHffs  struck  out  on  the  ground 
tluU  Aey  had  entered  into  a  binding  agree- 
ment with  such  co-plaintiff  for  the  com- 
promise of  the  action  so  far  as  she  was 
concerned,  the  Court  refused  to  m%ke  the 
order. 

Adjourned  summons. 

Sarah  Mathews,  hy  her  will  dated 
June  27,  1874,  bequeathed  to  her  trustees 
a  sum  of  1,500^.  upon  trust  to  invest  the 
same  as  therein  mentioned,  and  to  pay 
the  income  arising  from  such  investments 
to  her  daughter  Julia  Isabella  Mumford 
for  life,  and  after  her  death,  as  to  both 
principal  and  income,  to  hold  the  same 
upon  trust  for  the  testatrix's  grandson 
J.  W.  Mumford,  her  granddaughter  Ade- 
laide Victoria  Mumford,  and  her  grandson 
n.  B.  Mumford,  in  equal  shares.  And 
the  testatrix  appointed  the  defendant 
Andrew  Mooney  and  the  plaintiff  Mrs. 
A.  E.  Oates  trustees  and  executor  and 
executrix  of  her  will. 

The  testatrix  made  a  codicil  to  her 
will  dated  September  6,  1876,  whereby 
she  directed  the  income  of  the  1,500^.  to 
be  paid  to  the  plaintiff  Mrs.  Oates  for 
life,  and  from  and  after  her  decease  she 
directed  that  the  principal  sum  should  go 
as  directed  by  her  will,  and  she  revoked 
the  appointment  of  Mrs.  Oates  as  executrix 
and  trustee,  and  appointed  Alfred  Holland 
in  her  place. 

The  testatrix  died  on  October  26, 1876, 
and  her  will  was  proved  on  December  15, 
1876,  by  the  defendants  Mooaey  and 
Holland. 

By  an  indenture  dated  October  20, 
1873,  the  defendant  Lickerish  was  ap- 
pointed a  trustue  of  the  will  and  codicil 
in  the  place  of  Holland,  who  had  remained 


out  of  the  United  Kingdom  for  many 
years. 

By  an  indenture  dated  September  13, 
1890,  H.  B.  Mumford  sold  his  interest 
under  the  will  to  the  City  Assets  Go. 

On  January  8, 1904,  in  consideration 
of  350Z.  the  City  Assets  Co.  gave  to  the 
plaintiff  H.  J.  Simpson  a  charge  on  H.  B. 
Mumford's  share. 

By  an  indenture  dated  June  26, 1903, 
Mrs.  Oates  mortgaged  her  life  interest  in 
the  fund  to  the  Oity  Assets  Co.  to  secure 
the  repayment  of  the  sum  of  480^.  The 
deed  expressly  empowered  the  company 
^'  to  take  any  proceedings  they  may  Uiink 
proper  in  and  about  the  estate  of  the 
hereinafter  named  testatrix  referred  to  in 
the  schedule  hereto  for  the  protection  of 
the  estate  and  if  necessary  to  use  the 
name  of  the  mortgagor  for  that  pur- 
pose," 

On  January  27,  1904,  the  City  Ajasets 
Co.  executed  in  favour  of  the  plaintiff 
Simpson  a  sub-mortgage  in  the  following 
terms:  ^'In  consideration  of  9002.  ad- 
vanced by  you  to  the  City  Assets  Co.  the 
said  company  as  beneficial  owners  charge 
the  premises  set  out  in  the  schedule  to 
secure  the  repayment  of  the  said  sum  of 
9002.  and  authorise  you  to  take  proceed- 
ings and  give  discharges  in  their  name  in 
reference  thereto."  The  schedule  in- 
cluded the  mortgage  from  Mrs.  Oates. 

J.  W.  Mumford  assigned  his  interest 
under  the  will  to  the  City  Assets  Co., 
who  gave  a  charge  thereon  to  the  plaintiff 
Isabel  Bateman. 

On  July  28,  1904,  the  present  action 
was  commenced  by  the  plaintiffs  Mrs. 
Oates,  Bateman,  and  Simpson,  against  the 
defendants  Mooney,  lickorish,  and  Bel- 
lord,  asking  for  a  declaration  that  the 
defendants  were  jointly  and  severally 
liable  to  replace  the  1,5002.  and  make 
good  the  arrears  of  income. 

The  plaintiffs  by  their  statement  of 
claim  alleged  that  the  defendants  lick- 
erish and  Bellord  acted  as  solicitors  for 
the  trustees,  that  the  estate  of  the  testa- 
trix was  got  in  and  administered,  and  that 
the  sum  of  1,500/.  was  appropriated  to 
meet  the  bequest;  that  this  sum  was 
allowed  by  the  defendant  Mooney  to 
remain  in  the  hands  of  the  defendants 
Lickorish  and  Bellord  without  being  in- 
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vested,  bat  that  they  had  from  time  to 
time  paid  to  Mrs.  Oates  moneys  repre- 
sented to  be  income  of  the  trust  fund. 

The  defendant  Lickerish  did  not  ap- 
pear, but  defences  were  put  in  by  the 
defendants  Mooney  and  Bellord. 

This  was  a  summons  taken  out  by  the 
defendants  Mooney  and  Bellord  asking 
that  all  proceedings  in  the  action  as 
between  the  plaintiff  Mrs.  Oates  and  the 
said  defendants  might  be  stayed,  or  in 
the  alternative  that  the  name  of  the  said 
plaintiff  might  be  struck  out  of  the 
record  upon  the  ground  that  she  had 
compromised  the  matters  in  dispute  in 
the  action  and  had  revoked  the  authority 
of  the  solicitors  on  the  record  for  the 
plaintiffs  to  prosecute  the  same. 

In  support  of  the  summons  the  defen- 
dant Bellord  filed  an  affidavit  in  which  he 
deposed  that  in  March,  1905,  he  settled 
the  claim  of  Mrs.  Oates  with  her  per- 
sonally, and  that  she  thereupon  under- 
took to  stay  any  proceedings  in  the  action 
as  fiur  as  she  was  concerned  ;  and  that  she 
subsequently  informed  him  that  she  had 
written  on  more  than  one  occasion  to  the 
plaintiffs  solicitors  instructing  them  to 
do  nothing  more  in  the  action,  and 
informing  them  that  she  had  settled  with 
him. 

The  plaintiff  Mrs.  Oates  also  filed  an 
affidavit  in  which  she  deposed  that  she 
agreed  terms  of  settlement  with  the 
defendant  Bellord ;  that  such  terms  were 
that  she  was  to  be  paid  by  him  during 
her  life  an  annuity  of  30^.;  that  this 
annuity  was  to  be  taken  by  her  in  settle- 
ment of  any  claim  against  the  defendants 
Bellord  and  Mooney ;  and  that  immedi- 
ately on  agreeing  these  terms  she  wrote 
to  the  plaintiffs'  solicitors  informing  them 
that  she  had  settled  the  action  and 
requesting  them  to  do  nothing  further  in 
the  action  in  her  name. 

The  defendant  Mrs.  Oates  had  also 
signed  a  document  settling  the  action. 

Nepean^  for  the  summons. — The  appli- 
cants are  entitled  to  the  order  they  ask. 
It  is  undisputed  on  the  evidence  that  the 
action  has  been  compromised  as  between 
Mrs.  Oates  and  the  applicants.  The 
other  plaintiflb  only  stand  in  the  shoes  of 
the  City  Assets  Oo. 
Vol.  74— -Chano. 


The  law  is  that,  if  an  action  is  brought 
or  continued  without  the  authority  of  the 
plaintiff,  he  can  apply  to  stay  proceed- 
ings. Similarly,  if  an  action  is  brought 
or  continued  after  a  binding  compromise, 
the  plaintiff  can  apply  to  stay  proceed- 
ings. In  such  a  case  one  co-plaintiff  may 
apply,  and  that  right  extends  to  a  defen- 
dant— Dot  d.  Baker  v.  Rob  [i835]  *  and 
Hubhart  v.  PhiUips  \\S45y 

[SwiNFEK  Eadt,  J. — Those  cases  seem 
very  far  from  the  present.  Mrs.  Oates  is 
one  of  several  co-plaintiffs.] 

There  is  no  authority  that  a  person 
by  becoming  a  co-plaintiff  renders  himself 
incapable  of  discontinuing  the  action  so 
far  as  he  is  concerned. 

An  agreement  to  compromise  an  action 
may  be  enforced  by  a  summons  or  motion 
to  stay— ^cfen  v.  Naiah  [iSTS].^  No  doubt 
that  was  a  case  of  a  single  plaintiff,  but 
the  rule  applies  in  the  case  of  a  co- 
plaintiff. 

[SwiNPEN  Eadt,  J. — The  rule  laid  down 
in  DanidVa  Chancery  PracUee  (7th  ed.), 
vol.  i.  p.  224,  is  that  '*  An  order  to  strike 
out  a  name  of  a  co-plaintiff  will  not  be 
made  as  a  matter  of  course,  even  on  the 
terms  of  giving  security  for  costs."] 

The  plaintiffs  may  make  Mrs.  Oates  a 
defendant. 

W,  Baker,  for  the  plaintiffs.— The 
present  application  is  a  novel  one,  and 
cannot  succeed.  The  plaintiffs  are  indi- 
visible, and  cannot  be  severed. 

Further,  the  mortgage  by  Mrs.  Oates 
to  the  City  Assets  Co.  gives  the  company 
power  to  use  her  name,  and  the  charge 
given  to  the  plaintiff  Simpson  by  the 
company  gives  him  authority  to  use  the 
company's  name.  Mrs.  Oates  is  a  neces- 
sary party  to  the  action. 

The  defendants  Lickerish  and  Bellord 
must  make  good  the  1,500^.  which  came 
to  their  hands. 

SwiNFEN  Eadt,  J. — ^This  is  a  summons 
by  two  out  of  three  defendants  asking 
that  all  proceedings  in  the  action  may  be 
stayed  as  between  one  out  of  three  co- 
plaintifis  and  the  applicants,  or  in  the 
alternative  that  the  name   of  the  said 

(1)  3  Dowl.  496. 

(2)  14  L.  J.  Ex.  103 ;  13  M.  &  W.  702. 

(3)  47  L.  J.  Ch.  325  ;  7  Ch.  D.  781. 
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plaintiff  may  be  struck  out  of  the  record 
on  the  ground  that  she  has  compromised 
the  matters  in  dispute  in  the  action  and 
has  revoked  the  authority  of  her  solicitors 
to  prosecute  the  action.  The  solicitors 
for  that  plaintiff,  who  were  retained  by 
her  jointly  with  her  co-plaintiffs,  are  stilL 
on  the  record,  and  counsel  appear  before 
me  on  their  instructions  and  oppose 
the  application  on  behalf  of  all  the  co- 
plaintiffs.  In  my  opinion,  the  application 
is  unprecedented  and  must  &a\.  [His  Lord- 
ship stated  the  facts  of  the  case,  and  con- 
tinued :1  The  case  of  the  applicant  BoUord 
is  that  he,  being  a  solicitor,  went  to  Mrs. 
Oates  behind  the  back  of  her  solicitor  and 
her  mortgagee,  promised  her  an  annuity 
of  30^.  a  year  for  her  life  if  she  would 
settle  the  action,  and  paid  her  30^.  down. 
That  was  a  very  serious  transaction,  which 
will  have  to  be  closely  investigated  at  the 
trial. 

The  plaintiffs  oppose  the  application, 
and  say  that,  even  if  Mrs.  Oates  wishes  to 
stay  proceedings,  they  have  a  right  to  use 
her  name  under  the  powers  given  them 
by  the  mortgage  deed  and  sub-mortgage. 
That  is  not  a  point  which  can  properly 
be  decided  on  a  summons,  but  it  ought 
to  be  reserved  to  the  hearing.  I  certainly 
should  not  stay  proceedings  summarily  in 
£Etvour  of  a  solicitor  who  had  obtained 
such  a  document  as  this,  but  I  should 
leave  him  to  plead  the  compromise  in  his 
defence. 

It  has  been  pointed  out  in  several  cases 
that  it  is  not  matter  of  course  to  allow  a 
co-plaintiff  to  withdraw  and  have  his 
name  struck  out  at  any  time.  The  general 
rule  is  that  where  co-plaintiffs  disagree 
the  name  of  one  is  struck  out  as  plaintiff 
and  added  as  defendant.  But  it  is  stated 
in  DanieWa  Chancery  Practice  (7th  ed.), 
vol.  i.  p.  224,  that  **  An  order  to  strike 
out  a  name  of  a  co-plaintiff  will  not  be 
made  as  a  matter  of  course  even  on  the 
terms  of  giving  security  for  costs."  In 
AtL'Gen,  v.  Cooper  [l837]*  an  informa- 
tion was  filed  at  the  instance  of  several 
relators,  and  on  their  application  an 
order  of  course  was  obtained  for  amend- 
ing the  information,  and  it  was  amended 
by  striking  out  the  names  of  all  the 
relators  except  one.  The  Six-Olerk,  con- 
(4)  3  Myl.  k  Cr.  258. 


oeiving  such  amendment  to  be  irregular, 
refused  to  enter  it,  and  a  special  applica- 
tion was  made  to  the  Vioe-Ohancellor  for 
an  order  to  amend  by  striking  out  the 
names  of  all  the  relators  but  one,  upon 
an  undertaking  to  give  security  for  the 
defendants'  costs  to  the  time  of  the  appli- 
cation.    The  Yice-Ohancellor  refused  this 
application,  and  in  1837  the  matter  came 
before  the  Lord  Chancellor.     After  deal- 
ing with  a    question  whether  the    bill 
should  be  taken  off  the  file  because  of  the 
irregular  amendment,  he  then  discussed 
the    question  whether    there    was    any 
ground  for  the  application  that  the  names 
of  some  of  the  relators  should  be  struck 
out.     He  said  that    the  relators    must 
shew  ''  that  justice  will  not  be  done,  or 
that  the  suit  cannot  be  so  conveniently 
prosecuted  unless  the  alteration  is  made." 
He  then  examined  the  circumstances  and 
refused  the  application.    Another  case  to 
the  same  effect  is  Brown  v.  Sawer  [i84l],' 
which  shews  that  where  there  are  two 
co-plaintiffs  one  cannot  sever  as  of  right. 
There  the    two    co-plaintiffs    had    duly 
authorised  the  institution  of  the  suit ;  one 
of  them  by  a  written  notice  to  his  solicitor 
withdrew  from  the  suit  and  forbade  him 
taking  any  further  steps  therein.     The 
other  co-plaintiff  moved  for  liberty   to 
amend  by  striking  out  the  name  of  the 
co-plaintiff  who  had  revoked  his  authority 
as  plaintiff,  and  adding  it  as  defendant. 
That  was  objected  to.     The  Master  of  the 
Bolls  said :  *'  I  think  I  must  make  the 
order  ....  the  plaintiff,  who   had,  in 
this  case,  given  written  instructions  to  his 
solicitor,  afterwards  revokes  the  authority, 
and  prevents  the  other  plaintiff  going  on 
with   the  suit.     The  case  is  within  the 
words   of  the  case   of  the  AU.-Gen.  v. 
Cooper,^  the     suit     cannot    be     prose- 
cuted unless  the  alteration  is  made,  and 
therefore  'justice  will  not  be  done  unless 
the  alteration  is  made.'  "    The  Master  of 
the  Bolls  made  the  order  asked  for  on  the 
terms  of  security  being  given  for   the 
original  defendant's  costs. 

That  is  the  practice  which  would  be 
followed  in  a  proper  case.  But  this 
summons  is  irregular  and  fails  on  the 
merits.  I  cannot  stay  proceedings  in 
this  way  where,  as  is  the  case  here,  the 
(5)  10  L.  J.  Cb.  210;  3  Beav.  698. 
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plaintiff  is  a  necessary  party  to  the  action. 
I  dismiss  the  summons  with  costs,  but 
the  applicant  may  have  leave  to  amend 
his  defence  by  pleading  the  compromise. 


Solicitors — Bellord  k  Coveney.  for  applicants ; 
Bowkers,  for  respondents. 

[Reported  hy  W.  Ivimey  Chok,  E»q.<, 
BarriiteT'at'Law, 


^^^1005^'  ^'  1  CoRBBTT  V.  South-eastern 
fj^y  11       f   AND  Chatham  Railway, 

Railway — Construction  of  Private  Act — 
Statutory  Bargain  for  Protection  of  Pri- 
vate Individual  —  Subsequent  Agreement 
by  Company  toi^  Third  Party  Inconsis- 
tent wUh  Statutory  Obligation — Impossi- 
bility of  Performance  —  Ultra  Vires — 
Specific  Performance — Damages. 

A  private  Act  of  Parliament  authorising 
the  construction  of  a  railway  contained  a 
clause  whereby  ^^for  the  protection  of"  an 
adjoining  owner ^  his  heirs  and  assigns,  it 
woe  provided^  ^^ unless  otherwise  agreed" 
between  him  and  the  railway  company y  that 
the  company  should  {inter  alia)  construct 
and  maintain  a  station  at  a  pofrticular 
point  on  the  proposed  line.    Some  years 
afterwards      the     company^s     successors^ 
trough    oversight    and    in    good  faith^ 
entered  into  an  agreement  with  the  pro- 
prietor of  a  building  estate  traversed  by 
the  line  in  question  to  remove  the  station^ 
which  had  been  built  in  pursuantie  of  the 
etatutory  provision  above  mentioned,  to  a 
spot  more  advantageous  for  the  develop- 
ment of  his  estate;  but  subsequently,  on 
discovering  their  mistake,  they  refused  to 
carry  out  this  latter  agreement.    In  an 
action  by  the  proprietor  for  specific  perfor- 
mance or  damages, — Held,  that  the  pro- 
vision in  the  Act  was  a  private  statutory 
bargain  between  the  company  and  a  pri- 
vate individual  who  could  waive  or  release 
performance  thereof;  that  it  was  not  ultra 
vires  of  the  defendants  to  avter  into  the 
later  agreement  while  the  earlier  was  still 
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ive;  and  that  the  defendants  leere 
liable  in  damages  for  breach  of  the  agree- 
ment. 

Action  for  the  specific  performance  by 
the  defendants  of  an  agreement  dated 
October  13,  1900,  and  made  between  the 
plaintiff  of  the  one  part  and  the  defen- 
dants of  the  other  part ;  or,  alternatively, 
for  50,000^.  as  damages  in  lieu  of  specific 
performance. 

The  plaintiff  was  the  owner  of  a  large 
building  estate  in  Eltham  Park,  situate 
near  the  Well  HaU  and  Welling  stations 
on  the  South-Eastem  Bailway,  between 
London,  Bezley  Heath,  and  Erith,  the 
line  crossing  a  road  called  Westmount 
Hoad,  which  ran  through  almost  the 
centre  of  the  Eltham  Park  estate. 

By  the  agreement  in  question,  after 
reciting  (inter  alia)  that  the  plaintiff  had 
requested  the  defendants  to  remove  their 
present  Well  Hall  station  to  a  position 
nearer  the  Welling  station  for  the  con- 
venience and  accommodation  of  the  build- 
ing estate,  and  that  the  defendants  had 
consented  to  do  so  upon  and  subject  to 
the  terms  and  provisions  thereinafter  con- 
tained, it  was  mutually  covenanted  and 
agreed  by  and  between  the  parties  thereto 
that  the  defendants  would,  as  soon  as 
conveniently  might  be,  discontinue  the 
use  of  their  present  Well  Hall  station, 
and  in  lieu  thereof  would  erect  a  new 
station  nearer  Welling  station  and  ad- 
joining Westmount  Boad.  The  agree- 
ment also  contained  further  covenants 
and  stipulations  not  material  to  this 
report.  The  defendants  —  the  South- 
Eastem  and  Ohatham  Railway  Com- 
panies' Managing  Committee  incorporated 
by  the  South-Eastern  and  London, 
Chatham,  and  Dover  Railway  Companies 
Act,  1889  (62  &  63  Vict.  c.  clxviii.)— 
were  the  successors  in  title  of  the  Beidey 
Heath  Railway  Co.,  and  subsequently  to 
the  execution  of  the  above-mentioned 
agreement  it  was  discovered  that  the 
Bexley  Heath  Railway  Act,  1887  (50  & 
51  Vict.  c.  Ixxx.),  under  which  the  line 
in  question  had  been  constructed,  pro- 
vided as  follows — section  19  :  "  For  the 
protection  of  Sir  Henry  Page  Turner 
Barron  Baronet  his  heirs  and  assigns 
(hereinafter  referred  to  as  and  included 
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in  the  expression  ''  the  owner  ")  the  fol- 
lowing provisions  shall  unless  otherwise 
agreed  between  the  Company  and  the 
owner  have  effect  (that  is  to  say) : — 

"  (1)  No  part  of  the  garden  or  curtilage 
of  Well  Hall  shall  be  entered  upon  taken 
or  used  by  the  Company. 

"  (2)  No  spoil  banks  shall  be  made  by 
the  Company  on  any  land  forming  part  of 
the  estate  of  the  owner. 

'*  (3)  The  Company  shall  construct  and 
maintain  a  station  with  all  proper  and 
sufficient  works  and  accommodation  and 
access  to  and  from  the  estate  of  the 
owner  either  on  the  boundary  between 
the  said  estate  and  the  adjoining  estate 
of  the  Earl  of  St.  Germans  or  within  100 
yards  on  either  side  of  such  boundary  but 
no  part  of  the  goods  portion  of  the  station 
shall  be  placed  upon  any  part  of  the 
estate  of  the  owner. 

^'  (4)  The  Company  shall  construct  and 
maintain  a  station  for  both  passengers 
and  goods  with  all  proper  and  sufficient 
works  and  accommoKlation  and  access  to 
and  firom  the  estate  of  the  owner  at  the 
point  of  junction  of  the  railway  authorised 
by  this  Act  with  Railway  No.  1  autho- 
rised by  the  Act  of  1883  or  as  near 
thereto  as  the  levels  and  other  circum- 
stances will  permit. 

'^  (5)  No  more  land  forming  part  of  the 
estate  of  the  owner  shall  be  entered  upon 
taken  or  used  by  the  Company  than  abso- 
lutely required  for  the  purposes  of  the 
railway  by  this  Act  authorised  and  the 
stations  approaches  roads  and  works  con- 
nected therewith. 

"  (6)  The  owner  may  at  any  time  here- 
after make  any  roads  sewers  drains  and 
bridges  across  the  railway  by  this  Act 
authorised  in  addition  to  those  to  be  con- 
structed by  the  Company  and  such  roads 
sewers  drains  and  bridges  shall  be  made 
in  all  respects  to  the  reasonable  satisfac- 
tion of  the  surveyor  or  engineer  for  the 
time  being  of  the  Company." 

The  Bezley  Heath' Railway  Co.  had 
duly  constructed  the  railway  authorised 
by  the  above-mentioned  Act,  and  in  per- 
formance of  the  obligation  contained  in 
section  19,  sub-section  4,  above  set  out, 
had  constructed  a  station  for  both  pas- 
sengers and  goods  as  thereby  required, 
which  was  the  Well  Hall  station  in  ques- 


tion in  this  action.  Upon  discovering 
their  oversight,  the  defendants  refused  to 
carry  out  their  agreement  with  the  plain- 
tiff, who  thereupon  commenced  the  present 
action,  claiming  specific  performance  or 
damages  as  above  mentioned. 

In  their  defence  the  defendants  con- 
tended that,  by  reason  of  the  statutory 
provisions  applicable  to  their  undertaking, 
and  in  particular  of  section  1 9,  sub-section  4 
of  the  Bexley  Heath  Railway  Act,  1887, 
above  set  out,  it  was  not  lawful  for  them 
to  remove  their  present  Well  Hall  station 
to  the  position  specified  in  the  agreement 
with  the  plaintiff,  and  to  discontinue  the 
use  of  their  present  station,  and  that  con- 
sequently the  said  agreement  was  tdtra 
virei  of  the  defendants,  and  illegal  and 
absolutely  void. 

It  was  not  denied  by  the  plaintiff  that 
the  defendants  had  entered  into  the  agree- 
ment with  the  plaintiff  in  good  faith  and 
in  ignorance  of  the  provisions  of  sec- 
tion 19,  sub-section  4  of  the  Act  of  1887. 

ffcUdanCf  K.C.y  and  Conrthope-Mmtroe, 
for  the  plaintiff.— The  Bexley  Heath 
Railway  Act,  1887,  authorises  the  making 
of  this  railway.  On  the  £gu»  of  the  Act 
this  contract  to  make  and  mAinfiLiti  a 
station  was  a  mere  Parliamentary  bargain 
between  the  company  and  a  private  indi- 
vidual, and  the  company  can  get  a  release. 
Lord  Justice  Fry's  judgment  in  Gcidsmid 
V.  Great  Eastern  RaUtoay  [l883]  '  contains 
the  neatest  statement  of  the  law.  This  is 
in  effect  a  private  contract  between  the 
parties  concerned  and  one  in  which  the 
public  are  not  interested,  and  it  can  be 
rescinded  by  the  consent  of  both  parties 
— SoAnn  V.  Hoy  lake  Railway  [1865],' 
Roihea  (Caunteea)  v.  Kirkealdy  and  Dyaari 
Watenvorks  Commisnonere  [l882],'  per 
Lord  Watson  in  i>aw<Cr^(m*v.  TaffYak 
Railway  [l895]  ^  and  Hampetead  Borough 
Council  V.  Midland  Railway  [l905]  * ;  and 
the  defendants  were  acting  quite  within 
their  powers  in  entering  into  the  later 

(1)  63  L.  J.  Ch.  371 ;  26  Ch.  D.  511.  Onapp.  : 
64  L.  J.  Ch.  162;  d  App.  Cas.  927. 

(2)  36  L.  J.  Ex.  52 ;  L.  R.  1  Ex.  9. 

(3)  7  App.  Cas.  604. 

(4)  64  L.  J.  Q.B.  488,  492 ;  [1895]  A.C.  642. 
652. 

(6)  73  L.  J.  K.B.  896 ;  74  L.  J.  K.R  431 ; 
[1904]  2  K.B.  803 ;  [1906]  1  K.B.  538. 
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agreement  with  the  plaintiff.  The  only 
question  is  whether  there  should  be 
specific  performance  or  damages;  if 
specific  performance  is  not  possible,  then 
the  plaintiff  is  entitled  to  damages. 

lievUle,  K.C.,  and  A.  Adama^  for  the  de- 
fendants.— The  question  really  is  whether 
the  agreement  with  the  plaintiff  was 
uUra  vires  of  the  defendants.  The  cases 
cited  do  not  prove  the  plaintiff's  case, 
because  they  are  cases  where  it  has  been 
considered  whether  the  parties  to  statutory 
provisions  in  an  Act  of  Parliament  can 
waive  them  at  all  or  are  bound  by  them 
for  all  time.  This  agreement  has  been 
legislatively  confirmed  and  is  statutorily 
binding  on  both  parties  —  Caledonian 
Railway  v.  Greenock  and  Wemyse  Bay 
Railway  [l874].®  The  question  of  power 
to  waive  was  considered  in  Crosfidd  v. 
Manchester  Ship  Canal  Co,  [i904]  j  which 
is  now  before  the  House  of  Lords  on 
appeal.^  This  case  comes  within  Lord 
Watson's  observations  in  Davis  <t  Sons 
V,  Taff  VaU  Eailtoay,^  referring  to  the 
interest  of  the  third  parties  in  statutory 
contracts.  Here  the  public  is  interested 
in  the  maintenance  of  the  station,  and  it 
is  not  now  in  the  power  of  the  contracting 
parties  to  release  each  other.  But,  even 
if  that  is  not  so,  it  is  ultra  vires  of  the 
defendants  so  long  as  they  are  under  this 
statutoiy  obligation  to  contract  to  pull 
the  station  down ;  and  the  plaintiff,  more- 
over, knew  that  they  were  under  such 
obligation.  That  it  was  uUra  vires 
appears  from  the  various  judgments  in 
Crosfidd  V.  Manchester  Ship  Canal  Co.j'' 
Rothes  (Countess)  v.  Kirkcaldy  and  Dysart 
Waitinjoorks  Commissioners,^  Ashbury 
Railway  Carriage  and  Iron  Co,  v.  Riohe 
[1875V  Royal  British  Bank  v.  Twquand 
[l866l,i®  Att.-Gm,  V.  Great  Eastern  Rail- 
way [1879],*^  and  Wright  v.  Ingle  [l885|.^' 

Raldane,  K.C.,  replied. 

Fabwell,  J.— The  plaintiff,  having 
bought  a  building  estate  at  Eltham,  was 
minded  to  develop  it,  and  accordingly 

(6)  L.  R.  2  H.L.  (Sc.)  347. 

(7)  73  L.  J.  Ch.  346  ;  [1904]  2  Ch.  123. 
i8)  See  74  L.  J.  Ch.  637. 

^9)  44  L.  J.  Ex.  186  ;  L.  R.  7  H.L.  653. 
(iO)  25  L.  J.  Q.B.  317 ;  6  E.  &  B.  327. 
(1 1)  48  L.  J.  Ch.  428  ;  11  Ch.  D.  449. 
^12)  55  L.  J.  M.C.  17  ;  16  Q.B.  D.  379. 


entered  into  a  contract  with  the  defen- 
dants, the  Joint  Committee  of  the  South- 
Eastern  and  Chatham  Railway  Com- 
panies, that  they  would  move  Well  Hall 
station  from  its  present  position  and 
build  another  station  in  consideration  of 
certain  payments  to  be  made  by  the 
plaintiff.  On  the  &ce  of  it,  that  was 
apparently  a  perfectly  possible  and  proper 
contract  on  the  part  of  all  parties. 
Afterwaixls,  when  the  railway  company 
came  to  look  into  the  matter,  they  found 
that  in  one  of  their  private  Acts  there 
was  the  section  in  question  in  this  action 
— namely,  section  19  of  the  fiexley 
Heath  Railway  Company  Act  of  1887, 
that  being  the  Act  of  one  of  the  pre- 
decessors in  title  of  the  South-Eastern 
Railway  Co.,  which  is  now  repre- 
sented by  this  committee,  which  is  a 
corporation.  The  section  commences  as 
follows :  "  For  the  protection  of  Sir 
Henry  Page  Turner  Barron  Baronet  his 
heirs  and  assigns  (hereinafter  referred  to 
as  and  included  in  the  expression  *the 
owner')  the  following  provisions  shall 
unless  otherwise  agreed  between  the 
Company  and  the  owner  have  effect  (that 
is  to  say)."  I  pause  there  to  say  that  the 
Act  of  Parliament  has  said  in  terms  that 
it  is  for  the  protection  of  Sir  Henry 
Barron  his  heirs  and  assigns,  and  the  pro- 
visions are  to  apply  imless  otherwise 
agreed  upon  between  the  company  and 
the  owner — that  is,  Sir  Henry  Barron,  his 
heirs  and  assigns.  Down  to  that  point  I 
should  have  thought  that  the  cose  was  too 
plain  to  admit  of  argument,  that  this  was 
a  private  statutory  bargain  between  Sir 
Henry  Barron  and  the  railway  company. 
Then  six  sub-sections  are  appended  to 
the  section  ;  the  first  is :  "  No  part  of  the 
garden  or  curtilage  of  Well  Hall  shall 
be  entered  upon  taken  or  used  by  the 
Company."  That  is  obviously  an  agree- 
ment which  simply  concerns  Sir  Henry. 
The  second  is :  ''No  spoil  banks  shall  be 
made  by  the  Company  on  any  land  form- 
ing part  of  the  estate  of  the  owner." 
Again  that  concerns  Sir  Henry  alone. 
Then  the  third  sub-section  relates  to  the 
construction  and  maintenance  of  a  station 
— ''  with  all  proper  and  sufficient  works 
and  accommodation  and  access  to  and  from 
the  estate    of   the    owner" — at  ce^KdEL^^^T^ 
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places — "  but  no  part  of  the  goods  por- 
tion of  the  station  shall  be  pkced  upon 
any  part  of  the  estate  of  the  owner." 
The  latter  part  of  that  is  obviously  for 
the  benefit  of  Sir  Henry  Barron  alone, 
whatever  the  first  part  may  be.  I  do  not 
stop  to  comment  on  that  sub-section, 
be(»u8e  the  next  one  is  in  similar  terms, 
and  is  the  one  in  question  in  this  case : 
**  (4)  The  Company  shall  construct  and 
maintain  a  station  for  both  passengers 
and  goods  with  all  proper  and  sufficient 
works  and  accommodation  and  access  to 
and  from  the  estate  of  the  owner  at  the 
point  of  junction  " — and  so  on — "  or  as 
near  thereto  as  the  levels  and  other 
circumstances  will  permit.''  I  will  pass 
on  to  the  next  two,  both  of  which  are 
obviously  for  the  benefit  of  the  owner 
only :  "  (6)  No  more  land  forming  part  of 
the  estate  of  the  owner  shall  be  entered 
upon  taken  or  used  by  the  Company  than 
absolutely  required  for  the  purposes  of 
the  railway  by  this  Act  authorised  and 
the  stations  approaches  roads  and  works 
connected  therewith";  and  "(6)  The 
owner  may  at  any  time  hereafter  make 
any  roads,"  <kc. 

Now  it  is  said  that  sub-section  4  (and 
sub-section  3  would  follow  the  same 
reasoning)  is  not  merely  for  the  benefit  of 
Sir  Henry  Barron,  but  is  for  the  benefit 
somehow  or  other  of  the  public  also.  In 
my  opinion,  on  the  construction  of  the 
section,  that  is  not  so.  I  have  already 
pointed  out  that  the  section  commences 
by  saying  that  it  is  for  the  protection  of  Sir 
Henry  Barron,  his  heirs  and  assigns.  It 
gives  him  a  power  to  agree  otherwise.  The 
station  is  to  be  built  there  for  the  purpose 
of  accommodation  and  access  to  and  from 
the  estate  of  the  owner,  and  I  can  see  no 
ground  whatever  for  the  suggestion  that 
it  is  intended  to  be  for  the  benefit  of  the 
public  at  large  or  any  portion  of  the 
public  at  large,  so  that  Sir  Henry  Barron 
cannot,  if  he  pleases,  at  his  own  will  and 
for  such  consideration  as  he  thinks  fit, 
himself  release  the  company  from  its 
liability  to  maintain  it  there. 

The  different  sorts  of  provisions  in  a 
Railway  Act  have  been  considered  in  a 
great  many  cases,  and  the  matter  is  put 
by  Lord  Watson  in  Davis  d:  Sons  v.  Taff 
Vale  Hallway  *  with  his  usual  lucidity : 


"  The  provisions  of  a  Railway  Act,  even 
when  they  impose  mutual  obligations, 
differ  from  private  stipulations  in  this 
essential  respect,  that  they  derive  their 
existence  and  their  force,  not  from  the 
agreement  of  parties,  but  from  the  will  of 
the  Legislature.  And  when  provisions  of 
that  kind  are  not  limited  to  the  interests 
of  the  parties  mutually  obliged,  but  im- 
pose upon  one  or  other  or  both  of  them 
an  obligation  in  favour  of  third  parties, 
who  are  sufficiently  designated,  I  am  of 
opinion  that  the  obligation  so  imposed 
must  operate  as  a  direct  enactment  of  the 
Legislature  in  favour  of  these  parties,  and 
cannot  be  regarded  as  a  mere  stipulation 
inter  alioa^  which  they  may  have  an 
interest  but  have  no  title  to  enforce. 
These  observations  are  not  meant  to 
apply  to  any  case  where  a  private  contract 
made  between  two  companies  is  scheduled 
to  and  confirmed  by  the  Act ;  because,  in 
such  a  case,  the  form  of  the  enactment 
might  be  held  to  indicate  that  it  is  to 
operate  as  a  contract,  and  not  otherwise." 
I  think  it  is  plain  from  that  statement 
that  what  one  has  to  find,  if  one  is  to  say 
it  is  for  the  benefit  of  third  persons,  is 
something  to  shew  who  those  persons  are 
and  words  shewing  that  there  is  a  benefit 
intended  for  them.  On  the  construction 
of  this  particular  case,  I  have  no  sort  of 
doubt  myself  that  it  is  simply  for  the 
benefit  and  protection  of  Sir  Henry 
Barron,  his  heirs  and  assigns,  and  con- 
cerns him  and  the  company  only,  and 
that  the  Legislature  have  in  terms  given 
both  the  parties  power  to  agree  to  waive 
or  alter  any  of  those  provisions.  The 
second  point,  if  I  apprehend  it  rightly,  is 
this:  "Granted,"  it  is  said,  "that  Sir 
Henry  Barron  can,  if  he  chooses,  agree 
with  the  company,  and  that  the  company, 
if  they  make  it  worth  his  while,  may  be 
able  to  persuade  him,  still,  unless  and 
until  they  have  so  agreed,  they  cannot 
enter  into  a  contract  with  the  plaintiff  to 
alter  this  station."  Now  I  agree  that  the 
plaintiff  cannot  get  specific  performance. 
That  is  one  thing.  But  to  say  that  it  is 
uUfra  vires  is  quite  another  thing,  and  I 
confess  I  do  not  follow  the  argument. »  It 
is  really  and  merely  a  question  of  title. 
The  railway  company  enter  into  an  agree- 
ment to  deal  with  land  in  a  w%y  which| 
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they  can  do  legally  if  they  can  ohtain  the 
assent  of  A  B,  a  person  competent  so  to 
agree.  I  fail  to  see  anything  lUira  vires 
in  their  agreeing  that  they  will  obtain 
that  consent,  whether  they  do  so  in  terms 
or  whether  they  do  so  by  necessary  impli- 
cation, because  they  agree  to  do  a  thing 
which  can  only  be  done  with  that  consent. 
There  is  nothing  tdtra  vires  that  I  can  see 
in  any  such  agreement.  I  think  that  the 
observations  of^Ohief  Baron  Pollock  in 
the  c»8e  of  Savin  v.  Hoylake  Eailwai/,^  if 
authority  were  necessary,  would  be  suffi- 
cient authority,  but  I  cannot  myself 
follow  the  argument  which  says  it  is  ultra 
vires,  because  I  can  see  nothing  whatever 
in  the  nature  of  the  bargain  to  make  it 
tiUra  vires  for  a  company  to  agree  to  do 
that  which,  under  the  statute,  they  can 
do  if  they  get  the  consent,  of  A  B.  Chief 
Baron  Pollock  says,  in  the  case  to  which 
I  have  just  referred  :  '^  A  private  Act  of 
Parliament  is  in  the  nature  of  an  agree- 
ment between  the  parties ;  why  may  not 
an  agreement  be  made  in  derogation  of  it, 
provided  the  agreement  bo  not  (as  this  is 
not)  inconsistent  with  the  public  interest, 
or  morality?  Suppose  the  plaintiff  had 
absolutely  released  all  claim  under  the 
act,  could  he  afterwards  have  recovered?'' 
I  believe,  in  fact,  that  the  section  in 
question  was  overlooked ;  but  for  anything 
that  appears  or  was  known  to  the  plaintiff 
when  the  contract  was  entered  into.  Sir 
Henry  Barron  might  have  released  this 
right;  he  might  have  entered  into  an 
aj^reemenb  that  he  would  not  enforce  it. 
There  is  nothing  that  I  can  see  to 
render  it  any  way  an  illegal  contract  or  a 
contract  tUtra  vires  that  the  company 
should  have  agreed  to  do  sometiiing 
which  they  can  do  if  they  obtain  his  con- 
sent. If  they  cannot  obtain  his  consent, 
then  they  have  contracted  to  do  it,  and 
they  would  be  liable  in  damages  for  not 
having  done  it.  I  am  not  concerned  now 
with  any  question  of  the  measure  of 
damages. 

I  do  not  myself  follow  the  argument 
that  has  been  addressed  to  me  as  to  this 
agreement  being  uUra  vires,  because  this 
contract  with  Sir  Henry  Barron  is  con- 
tained in  an  Act  of  Parliament ;  in  fact,  as 
I  understand  the  decisions  of  Mr.  Justice 
Bigham  and  the  Court  of  Appeal  in  Hamp- 


stead  Borough  Council  v.  MidJUxnd  Hail- 
toay,^  this  point  is  really  covered  by  that 
particular  case.  The  question  there  arose  as 
to  whether  a  railway  company  were  to  be 
deemed  an  owner  within  the  meaning  of 
the  Act  imposing  liabilities  on  owners  in 
respect  of  streets.  They  had  a  piece  of 
land  on  which  they  were  bound  to  make 
and  maintain  plantations  unless  other- 
wise agreed.  They  had  therefore  the 
power  to  enter  into  an  agreement  which 
would  render  that  land  available  for  their 
own  purposes  and  not  sterilised — ^to  use 
the  word  used*  in  the  case.  If  it  had 
been  ultra  vires  to  enter  into  any  arrange- 
ments with  regard  to  the  land  unless  and 
until  they  had  obtained  the  agreement, 
I  cannot  see  how  Mr.  Justice  Bigham 
and  the  Court  of  Appeal  could  have  held 
the  company  to  be  in  a  position  of 
owners,  so  that  they  must  be  deemed  to 
have  done  something  ultra  vires  in  order 
to  expose  them  to  liability.  So  far  as  I 
follow  the  present  argument,  it  appears  to 
me  that  the  decision  in  that  case  is  dis- 
tinctly  inconsistent  with  it.  The  result 
is  that,  in  my  opinion,  the  plaintiff  is 
entitled  to  recover,  and  I  suppose  I  had 
better  make  a  declaration,  which  may  be 
taken  further  if  the  defendants  like,  and 
then  leave  the  rest  of  the  case  open. 
There  will  be  a  declaration  that  the 
agreement  is  binding  on  the  defendant 
committee,  and  that  they  are  accordingly 
liable  for  damages  for  breach  of  it. 


Solicitors — King,  Adams  &  Co.,  for  plaintiff ; 
J.  "W.  Watkin,  for  defendants. 

[Reported  by  H.  J,  A.  Morrison,  Esq., 
Barrister-at'Law, 
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SWINFBN  EaDY,  J.  ^ 

1905.  I  Pbscodv. Westminster 

July  26,  27.      v         Corporation. 

Aug.  8.      ; 

Metropolis  —  Street  Widening  —  Com- 
puUory  Powere—Adjudioation  to  Take 
Whole  of  House — Part  only  Required  for 
Improvement — Previous  Agreement  to  Sell 
Part  not  Required —Bona  Fides — Michael 
Angelo  Taylor's  Act,  1817  (57  Geo.  3. 
c,  xxix.)f  ss.  80  and  96. 

There  is  no  rule  that  the  owner  of  pre- 
mises has  an  absolute  right  to  restrain  a 
local  authority  acting  under  the  powers  of 
Michael  Angelo  Taylor's  Act,  18i7,/rom 
taking  more  of  his  premises  than  they 
require  for  the  purpose  of  widening  a 
road. 

Thomaa  v.  Daw  (36  L.  J.  Oh.  201 ; 
L.  R.  2  Ch.  1),  Teuliere  v.  St.  Mary 
Abbott's  Vestry  (55  L.  J.  Oh.  23; 
30  Oh.  D.  642),  and  Gordon  v,  St.  Mary 
Abbott's  Vestry  (63  L.  J.  M.O.  193; 
[18941  2  Q.B.  742)  followed, 

A  local  authority  adjudicated  that  the 
possession,  occupation,  and  purchase  of  the 
plaintiffs  premises  were  necessary  to  enable 
them  to  carry  out  the  widening  of  a 
certain  road.  The  premises  had  a  depth 
of  64  feet  from  the  road,  and  of  this  the 
defendants  proposed  to  throw  a  strip 
22  feet  6  inches  wide  into  the  roadway. 
Prior  to  the  adjudication  the  local  authority 
had  entered  into  a  contract  to  sell  so  mu^ 
of  the  premises  as  they  did  not  require 
for  the  purposes  of  their  improvement  to 
an  hottl  company.  The  plaintiff  was  willing 
to  sell  to  tAe  local  authority  a  stHp  of 
22  feet  6  inches,  but  objected  to  their  taking 
the  whole  of  his  premises: — Held,  that 
the  adjudication  was  not  either  ultra 
vires  on  the  ground  that  the  IccxL  authority 
were  not  proposing  to  throw  the  whole  of 
the  plaintiffs  premises  into  the  road,  or 
mala  fide  by  reason  of  the  local  authority 
having  entered  into  a  previous  contract 
to  sell  so  much  of  the  premises  as  they 
did  not  require  for  the  purposes  of  their 
improvement. 

Trial  of  action. 

Action  by  the  plaintiff  to  restrain  the 
defendants  from  proceeding,  under  a 
notice,  to  treat  for  the  acquisition  of  the 


whole  of  his  premises.  The  &cts  are 
fully  stated  in  the  judgment  of  Swinfen 
Eady,  J.,  and  were  shortly  as  follows : 

The  plaintiff  was  the  lessee  of  the 
basement,  ground-floor,  and  back  part  of 
th»  entresd  of  No.  30  Piccadilly,  for  a 
term  which  would  expire  on  March  25, 
1908.  The  house  was  six  storeys  high, 
and  the  ground-floor  had  a  depth  of 
64  feet  from  the  road.  The  leasehold 
interest  in  the  house,  with  the  exception 
of  the  plaintiffs  lease,  was  vested  in  the 
Piccadilly  Hotel,  Idm. 

The  defendants  were  proposing  to 
widen  the  roadway  of  Piccadilly,  and  for 
this  purpose  it  was  necessary  that  they 
should  acquire  a  strip  of  the  plaintiff's 
premises  of  about  22  feet  6  inches  in  width, 
extending  backwards  from  the  Piccadilly 
front.  Acting  under  the  provisions  of 
section  80  of  Michael  Angelo  Taylor's  Act, 
1817,  they  adjudicated  that  the  possession, 
occupation,  and  purchase  of  the  whole  of 
the  house  was  necessary  to  enable  them 
to  carry  out  their  improvements,  and 
served  on  the  plaintiff  a  notice  to  treat 
dated  June  10,  1905. 

The  plaintiff  was  willing  to  allow  the 
defendants  to  take  a  strip  22  feet  6  inches 
wide  for  the  purpose  of  widening  the  road, 
but  he  objected  to  their  taking  the  whole 
of  his  premises.  He  accordingly  brought 
the  present  action,  alleging  that  the  ad- 
judication was  ultra  vires  on  the  ground 
that  the  whole  of  the  house  was  not 
necessary  to  enable  the  defendants  to 
widen  the  roadway,  and  that  it  was  not 
made  bona  fide,  having  regard  to  the  £gu^ 
that  prior  to  its  date  the  defendants  had 
entered  into  an  agreement  with  the 
P.  and  B..  Syndicate,  the  predecessors  in 
title  of  the  Piccadilly  Hotel,  Lim.,  to  sell 
to  them  so  much  of  the  premises  as  they 
did  not  require  for  their  own  purposes. 

Macmorran,  K.C.,  and  Chuhb,  for  the 
plaintiff.  —  The  defendants  have  given 
notice  to  treat  for  the  whole  of  the 
plaintiff's  premises.  They  only  require 
about  a  quarter  of  the  whole  for  the 
purpose  of  widening  the  roadway;  bat 
they  desire  to  acquire  the  whole  in  order 
to  enable  them  to  carry  out  their  contract 
with  the  hotel  company.  That  is  not  a 
legitimate  exercise  of  the  powers  given 
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themby  Michael  Angelo  Taylor's  Act,  181 7. 
This  is  the  first  occasion  in  which  a  local 
authority  have,  instead  of  acquiring  the 
whole  of  a  property,  endeavoured  to  acquire 
the  interests  of  persons  in  it.  It  has  been 
held  that  the  fact  that  the  local  authority 
have  entered  into  a  contract  to  sell  such 
part  of  the  premises  as  they  do  not  require 
is  evidence  of  want  of  bona  fdea.  Here 
the  defendants  have  entered  into  a  con- 
tract to  sell  to  the  hotel  company  so  much 
of  the  property  as  they  do  not  require, 
subject  to  the  plaintiff's  right  of  pre- 
emption under  section  96  of  the  Act. 
This  provision  as  to  pre-emption  is  no 
protection  to  the  defendants :  it  does  not 
render  the  bargain  into  which  they  have 
entered  a  legitimate  one.  The  adj  udication 
is  therefore  bad. 

The  plaintiff  has  a  good  business  which 
he  has  built  up  at  No.  30  Piccadilly,  and 
it  is  essential  to  him  that  he  should  retain 
possession  of  those  premises  until  the  ex- 
piration of  his  lease,  which  has  now  about 
two  and  three-quarter  years  to  run.  He 
can  carry  on  his  business  notwithstanding 
that  the  strip  of  land  actually  required 
by  the  defendants  for  widening  the  road 
is  cut  off.  He  has  always  been  willing  to 
allow  the  defendants  to  take  such  a  strip. 
The  defendants  can  only  take  so  much  of 
the  property  as  they  bona  fide  require  for 
the  purposes  of  their  improvements — Gard 
V.  Commiesioners  of  Sewers  of  the  City 
of  London  [isss].*  The  Act  only  autho- 
rises the  defendants  to  take  land.  It  does 
not  authorise  them  to  acquire  interests 
in  it. 

Eve,  K.C.,  and  T.  T.  MethoJd,  for  the 
defendants. — In  each  case  it  is  a  question 
of  £act  whether  what  is  left,  after  the 
local  authority  have  taken  so  much  of  a 
house  as  they  require  for  widening  a  road- 
way, is  a  house  or  a  structure  which  will 
have  to  be  reconstructed.  If  it  is  the 
latter,  the  local  authority  must  take  the 
whole  hou$e — Aldiav.  London  Corporation 
"1899V  Gibbon  v.  Paddington  Vestry 
1900],'  Femley  v.  Limehouse  Board  of 
'^orks  [1899],*  Femley  v.  Limehouse  Board 

(1)  64  L.  J.  Ch.  698;  28  Ch.  D.  486. 

(2)  68  L.  J.  Ch.  576 ;  [1899]  2  Ch.  169. 

(3)  69  L.  J.  Ch.  746;  [1900]  :&  Uti.  794. 
14)  68  L.  J.  Ch.  344. 


of  Works  [i90o],*  and  Gordon,  v.  St.  Mary 
AbboU's  Vestry  [isn],^  Here  what  would 
be  left  after  taking  so  much  as  is  neces- 
sary for  widening  the  road  would  not  be 
a  house  but  a  tower  of  four  floors,  with 
no  means  of  acces<9  to  it  and  no  sufBcient 
room  to  make  a  staircase  to  give  such 
access.  The  decisions  in  cases  have 
turned  on  the  construction  of  the  words 
''houses,  walls,  buildings  ....  or  any 
part  thereof,"  in  section  80  of  the  Act. 
In  Gard  v.  Commissioners  of  Sewers  of 
the  City  of  London  ^  Bowen,  L.J.,  raised 
the  question,  but  did  not  decide  it,  whether 
the  words  "  any  part  thereof "  were  not 
confined  to  land  and  did  not  apply  to 
houses  at  all.  In  Teuliere  v.  St,  Mary 
Abbott's  Vestry  [l885]/  where  the  owners 
desired  to  sell  only  the  part  required,  it 
was  held  that  the  vestry  could  not  take 
the  whole.  That,  however,  was  the  case 
of  an  orphanage  and  grounds,  and  it  was 
proved  that  the  loss  by  severance  could 
easily  be  made  good.  If  the  plaintiff's 
contention  is  to  be  allowed  to  prevail,  the 
burden  thrown  upon  the  defendants  will 
be  out  of  all  proportion  to  the  benefit  to 
be  derived  by  them.  The  plaintiff  and 
defendants  are  at  arm's-length,  and  the 
plaintiff  might  object  to  the  defendants 
going  upon  his  land  for  the  purpose  of 
strutting  up  his  premises. 

Macmorran,  K.Cj  in  reply. — Under 
section  80  of  Michael  Angelo  Taylor's 
Act,  1817,  there  must  be  an  adjudication 
that  the  premises  project  into  the  street 
and  that  it  is  necessary  to  take  them  for 
the  purpose  of  widening  the  street.  The 
adjudication  in  the  present  case  is  incon- 
sistent with  the  defendants' agreement  with 
the  P.  and  R.  Syndicate.  The  defendants 
are  really  only  the  agents  in  this  matter  of 
the  London  County  Council  for  the  pur- 
pose of  carrying  out  the  widening  of  the 
street.  In  making  the  adjudication  the 
defendants  had  two  objects  in  view — 
namely,  first,  the  widening  of  the  street 
in  as  cheap  a  manner  as  possible;  and 
secondly,  in  order  to  effect  this,  the  hand- 
ing over  to  the  Piccadilly  Hotel,  Lim., 
of  such  part  of  the  premises  as  were  not 
required  for  widening  the  street.     The 


(5)  82L.  T.  624;  64  J.  P.  328. 

(6)  63  L.  J.  M.C.  193 ;  [1894]  3  Q.B.  742. 

(7)  53  L.  J.  Ch.  23;  30  Ch.  D.  642. 
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adjudication  was  therefore  not  bonajide. 
Further,  the  defendants  do  not  seek  to 
acquire  the  back  part  of  the  premises  for 
the  purposes  of  street  widening. 

[He  also  referred  to  Maai/dieater  Ship 
Canud  Co,  V.  Manchester  Hacecaune  Co, 

[1901].*] 

Cur,  adv,  tmlt, 

Aug,  8. — SwiNFEN  Eady,  J.,  read  the 
following  judgment:  The  plaintiff  is  the 
lessee,  for  a  term  of  which  about  two  and 
a-half  years  are  unexpired,  of  the  base- 
ment, ground-floor,  and  entresol  of  a 
house  No.  30  Piccadilly,  where  he  carries 
on  the  business  of  a  tailor  and  breeches- 
maker,  under  the  name  of  Nicholls  &  Co. 
He  has  sub-lot  part  of  the  basement 
and  ground-floors  to  Mr.  Notaras,  a 
tobacconist,  for  the  residue  of  the  term, 
with  a  nominal  exception.  The  defen- 
dants claim  to  take  the  plaintiff's  pre- 
mises under  Michael  Angelo  Taylor's 
Act,  for  the  purpose  of  widening  Picca- 
dilly, and  duly  served  a  notice  to  treat 
dated  June  10,  1905. 

The  plaintiff  alleges  that  the  adjudica- 
tion made  by  the  defendants,  that  the 
whole  of  the  house  No.  30  would  be 
necessary  for  the  purpose,  was  wrong  and 
ultra  vires,  and  he  asks  for  an  injunction 
to  restrain  the  defendants  from  proceed- 
ing under  their  notice  to  treat.  The 
plaintiff  alleges  that  the  defendants  re- 
quire only  part  of  the  house  for  street 
widening — namely,  a  strip  extending 
backwards  from  the  Piccadilly  front  for 
about  22  feet  6  inches — and  that  he  is 
willing  to  sell  that  part,  and  cannot  be 
required  to  sell  the  whole.  He  also 
alleges  that  the  adjudication  of  the  de- 
fendants that  it  is  necessary  to  take  the 
whole  house  was  not  made  bonajide^  the 
defendants  having  previously  agreed  to 
re-sell  to  the  P.  and  R.  Syndicate,  Lim., 
now  the  Piccadilly  Hotel,  Lim.,  the  por- 
tion not  actually  required  for  street 
widening. 

On  the  hearing  of  the  plaintiff's  inter- 
locutory motion  it  was  objected  that  the 
plaintiff  in  any  case  had  a  right  of  pre- 
emption under  section  96  of  the  Act,  and 
this  was  conceded  by  the  defendants, 
which  explains  why  the  point  was  not 
(8)  70  L.  J.  Ch.  468 ;  [1901]  2  Ch.  37. 


further  raised  at  the  trial.  The  defen- 
dants insisted  at  the  trial  that  for  the 
purpose  of  the  street  widening  it  was 
necessary  to  take  the  whole  house. 

The  plaintiff's  premises  at  No.  30  Picca- 
dilly consist  of  the  following  particulars : 
First,  on  the  ground-floor  two  shops, 
having  a  total  frontage  to  Piccadilly  of 
18  feet  and  a  total  depth  of  64  feet,  the 
width  of  the  back  being  25  feet  for  a 
depth  of  about  32  feet;  secondly,  the 
basement  beneath  the  whole  of  the  ground- 
floor  ;  and  thirdly,  a  large  room  of  about 
650  feet  superficial  area  at  the  back  of  the 
premises  on  the  entresol  floor,  the  nearest 
side  of  such  room  to  the  street  being 
26  feet  therefrom.  The  plaintiff  has  not 
any  interest  in  the  front  portion  of  the 
entresol  floor,  nor  in  the  first,  second, 
third,  and  fourth  floors  of  the  house  front- 
ing Piccadilly,  except  in  respect  of  a  claim 
to  flues  and  to  a  cistern  of  water,  which 
I  will  mention  presently.  Fronting 
Piccadilly  there  are  four  floors  above  the 
entresol,  with  a  separate  entrance,  part 
of  the  same  house,  although  numbered 
separately,  and  aU  the  upper  floors  extend 
not  only  over  the  two  shops  of  the  plain- 
tiff, but  over  this  separate  entrance  ad- 
joining, the  total  width  of  the  entire 
building  on  the  Piccadilly  front  being 
about  25  feet.  At  the  extreme  rear  the 
premises  do  not  rise  above  the  entresol 
floor,  which  is  lighted  by  two  skylights 
as  well  as  by  windows.  This  back  addi- 
tion extends  about  24  feet  or  25  feet  to 
the  rear  of  the  main  building. 

The  plaintiff  contends  that  it  is  physi- 
cally possible  to  pull  down  and  remove 
so  much  of  the  entire  building  as  lies  to 
the  south  of  a  line  shewn  in  red  ink  on 
the  plans,  and  which  is  22  feet  6  inches 
back  from  Piccadilly.  This  is  the  new 
building  line  of  Piccadilly.  He  contends 
that  so  much  of  the  building  as  is  north 
of  that  line  must  be  left  standing — at  all 
events  that  portion  in  which  he  is  inte- 
rested ;  that  care  must  be  taken  in  pulling 
down  the  front  portion,  so  as  to  support 
properly  the  back  portion  left  stan<£ing. 
The  result  of  doing  what  the  plaintiff 
contends  for  would  be  to  leave  a  portion 
of  the  house  25  feet  wide  by  about  18  feet 
deep  resembling  a  tower  of  four  floors, 
with  the  whole  front  removed  and  ex- 
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posed,  and  no  means  of  access  to  it,  as 
the  staircase  is  in  the  front  portion  to  be 
palled  down,  and  there  is  not  sufficient 
room  to  erect  a  fresh  staircase.  Some  of 
the  witnesses  described  this  portion  as 
about  18  feet  square,  but  this  is  a  mis- 
take. The  width  of  the  building,  so  far 
as  the  plaintiff's  interest  extends,  is  only 
18  feet  on  the  Piccadilly  front ;  but  the 
entire  width  of  the  building,  including 
the  separate  entrance  to  the  floors  and 
the  width  of  the  upper  floors,  is  25  feet, 
as  plainly  appears  from  the  model  verified 
by  Mr.  Andrew  Toung.  This  tower 
25  feet  by  18  feet  would  be  of  no  use 
whatever.  Mr.  Alexander  H.  Turner,  an 
experienced  house  agent  now  carrying  on 
business  in  South  Audley  Street,  but 
formerly  of  Piccadilly,  nearly  opposite 
the  premises  in  dispute,  a  witness  called 
by  the  plaintiff,  said  that  he  could  not 
even  suggest  any  manner  in  which  the 
rear  portion  of  the  four  floors  could  be 
utilised,  after  the  front  portion  had  been 
removed  in  the  manner  proposed  by  the 
plaintiff. 

The  conclusions  of  fact  to  which  I 
come  are  that  it  would  be  physically 
possible  to  pull  down  the  front  portion 
and  leave  the  rear  portion  standing,  but 
that  the  cost  of  so  doing  would  be  very 
excessive — that  it  could  not  be  done 
without  entering  upon  every  floor  of  the 
rear  portion  remaining  standing,  and 
placing  struts  and  ties  to  uphold  it  when 
the  front  part  had  been  removed,  and 
also  entering  upon  the  adjoining  land 
each  side  and  placing  raking  shores  there 
to  afford  the  rear  portion  external  sup- 
port, and  that  the  opinion  of  Mr.  Sten- 
ning,  the  architect  and  surveyor,  was  well 
founded  that  when  this  had  been  done 
the  district  surveyor  would  immediately 
come  in  and  condemn  the  back  portion  as 
a  dangerous  structure. 

It  was  also  put  in  evidence  that  the 
plaintiff  has  another  action  pending  in  this 
Court  against  the  Piccadilly  Hotel,  Lim., 
who,  he  alleges,  have  acquired  the 
leasehold  interest  in  the  whole  house, 
subject  to  his  own  under-lease  of  a  part. 
That  company,  he  alleges,  have  acquired 
and  pulled  down  the  buildings  surround- 
ing No.  30,  and  to  a  small  extent  have 
commenced  the  demolition  of   No.   30. 


He  claims  that  the  premises  in  his  lease 
are  heated  by  means  of  four  fireplaces,  all 
provided  with  chimney  flues  passing  up 
through  the  building  (some  six  storeys  in 
height)  above  the  roof,  and  that  the  pre- 
mises are  provided  with  a  water  supply 
by  means  of  a  cistern  placed  immediately 
under  the  roof,  with  pipes  passing  down 
through  the  building  to  the  plaintiff's 
said  premises,  providing  him  with  an 
excellent  supply  of  water  at  high  pressure. 
The  plaintiff  in  that  action  claims  an 
injunction  to  restrain  any  interference 
with  the  upper  portion  of  the  premises 
No.  30  so  as  to  interfere  with  his 
chimneys  and  flues,  water  tanks,  and 
supply  pipes.  The  position,  therefore,  is 
that  the  rear  portion  would  be  useless 
and  probably  dangerous  to  leave  standing, 
but  that  the  plaintiff  is  seeking  to  restrain 
its  being  pulled  down,  as  thereby  damage 
would  be  occasioned  to  the  easements  and 
appurtenances  of  his  premises. 

There  are  other  difficulties  in  the  plain- 
tiff's way.  If  the  front  portion  only  of 
his  premises  is  acquired,  there  must  be  a 
considerable  time  when  he  will  be  totally 
excluded  from  his  premises  by  reason  of 
the  danger  involved  in  pulling  down,  and 
when  this  is  completed  he  will  be  cut 
off  from  access  to  the  public  street  until  , 
the  roadway  and  path  can  be  formed  and 
made  into  a  fit  state  to  throw  open  to  the 
public.  The  defendants  explained  that 
they  have  to  construct  vaults  under  the 
path,  and  to  turn  arches  over  them,  and 
the  headway  above  the  arches  where  the 
men  will  be  working  is  too  low  to  allow 
of  wooden  gangways  being  placed  in  posi- 
tion so  as  to  give  t<emporary  access  to  the 
plaintiff's  shop  over  the  heads  of  the 
workmen  engaged. 

The  plaintiff  based  his  (»se  upon  this — 
that  as  the  whole  ground  area  proposed 
to  be  taken  under  the  notice  to  treat  was 
not  intended  to  be  thrown  into  the  public 
roadway,  the  defendants  must  be  re- 
stricted to  the  part  actually  intended  to 
be  so  dealt  with,  as  he  was  willing  to 
convey  that  part  only.  In  my  opinion, 
the  plaintiff  has  not  any  absolute  right 
to  restrain  the  defendants  from  taking 
more  land  than  is  intended  to  be  actually 
dedicated  to  the  public.  The  statute 
contemplates  that  they  may  take  mores:  t 
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section  80  empowers  tLe  local  authority 
to  lay  the  sites  of  houses,  walls,  and 
buildings,  and  also  other  lands,  tene- 
ments, and  hereditaments  acquired  by 
them,  "  or  so  much  thereof  as  they  .... 
shall  think  proper,  into  the  said  streets 
or  public  places."  Lord  Chelmsford 
pointed  out  in  Thomas  v.  Daw  [i866]  ^ 
that  the  words  "or  so  much  thereof" 
must  be  construed  to  apply  to  houses  as 
well  as  to  lands,  otherwise  this  absurdity 
would  follow — that  the  Commissioners 
would  be  imperatively  bound  to  lay  the 
whole  of  the  sites  of  the  houses  into  the 
streets.  Again,  section  96  of  the  Act 
enables  the  local  authority  to  re-sell 
lands  purchased  by  them,  after  they  have 
first  been  offered  for  Fale  to  the  persons 
from  whom  they  were  purchased.  This 
also  shews  that  the  statute  contemplated 
that  they  might  take  more  land  than  the 
actual  strip  required  for  street  widening. 

In  my  judgment,  the  question  which  I 
have  to  determine  is  whether  the  defen- 
dants have  honestly  and  in  good  faith 
adjudged  that  the  whole  of  the  house  or 
building  No.  30  projects  into,  or  obstructs, 
or  prevents  them  from  altering,  widening, 
or  extending  Piccadilly,  and  that  the  pos- 
session, occupation,  and  purchase  of  the 
whole  of  the  house  will  be  necessary  for 
that  purpose.  That  is  the  adjudication 
which  the  defendants  have  made,  and  I 
have  arrived  at  the  conclusion  that  they 
have  done  this  in  good  faith,  and  that  in 
their  view  the  possession,  occupation,  and 
purchase  of  the  whole  building  will  be 
necessary  to  enable  them  to  widen  Picca- 
dilly as  they  propose. 

The  position  and  dimensions  of  the 
building,  the  structural  arrangement  of 
its  contents,  the  considerable  portion  of 
its  site  actually  intended  to  be  thrown 
into  the  public  street,  and  the  sub- 
division of  the  house  into  portions  held 
for  different  terms,  with  the  claim  to 
chimneys  and  flues  going  up  the  full 
height  of  the  building,  and  to  a  water- 
cistern  at  the  top  with  service  pipes  from 
it,  all  point  to  the  wisdom  and  prudence 
of  the  course  adopted  by  the  defendants. 
With  this,  however,  I  am  not  concerned. 
If,  however,  it  were  necessary  for  me  to 

(9)  36  L.  J.  Ch.  201,  20i  ;  L.  R.  2  Ch.  1, 7. 


form  a  judgment  as  to  whether  the  pos- 
session, occupation,  and  purchase  of  the 
whole  building  were  necessary  to  enable 
the  defendants  to  widen  PiocadiUy  to 
the  extent  proposed,  I  should  decide  that 
question  in  the  affirmative. 

It  was  insisted  by  the  plaintiff  that, 
as  a  matter  of  law,  the  defendants  could 
not  take  compulsorily  more  than  the  site 
intended  to  be  thrown  into  the  street,  if, 
as  was  the  case,  he  was  willing  to  part 
with  that  portion.  Such  a  rule,  if  it 
existed,  would  be  productive  of  the 
greatest  inconvenience  where  a  house  is 
divided  into  different  floors,  which,  or 
parts  of  which,  are  leased  separately,  and 
where  some  of  the  lessees  might  re- 
quire the  whole  of  their  interest  to  be 
purchased,  while  others  took  the  opposite 
view  and  claimed  to  retain  everything 
not  intended  to  be  thrown  into  the  street. 
Moreover,  such  a  rule  would  enable  the 
owner  of  a  very  limited  interest  in  a 
small  part  only  of  a  house  to  require 
that  part  to  be  left,  although  the  removal 
of  the  portion  necessary  to  be  pulled 
down  might  render  the  whole  of  the  rest 
of  the  house  perfectly  useless.  The  lan- 
guage of  the  Act  itself  does  not  afford 
any  support  for  such  an  argument. 

In  Teuliere  v.  St  Mary  Abboti^s  Vestry  ^ 
Mr.  Justice  Pearson  put  the  case  of  a 
vestry  taking  so  much  of  the  buildings 
that  the  portion  left  was  a  mere  wall,  or 
a  staircase  and  one  or  two  kitchens,  and 
said  that  it  would  be  unreasonable  as 
regards  the  owners  for  the  vestry  not  to 
take  the  whole,  and  as  regards  the  vestry 
to  make  them  pay  for  all  damage  by 
severance.  He  certainly,  therefore,  took 
the  view  that  if  only  a  small  portion  of 
the  building  was  left,  not  actually  re- 
quired for  the  street,  the  owner  would 
have  no  right  to  restrict  the  vestry  to  the 
portion  intended  for  the  street  and  to 
make  the  vestry  pay  compensation  for 
sevei*ance.  Again,  in  Gordon  v.  SL  Mary 
Abbott's  Vestry  ^  it  was  said  by  the  present 
Master  of  the  Rolls :  "  If  a  particular 
part  of  a  house  can  be  pointed  to  which 
the  vestry,  bonafide^  find  is  the  only  part 
which  obstructs  the  improvement,  and 
that  part  is  separable  from  the  house,  so 
that  it  can  be  removed  without  destroying 
the  house  as  a  house,  theo^I  shoulcLsay 
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that  there  is  nothing  to  prevent  the 
vestry  from  compulsorily  taking  that  part 
only.  If,  on  the  other  hand,  the  thing, 
in  respect  of  which  they  form  their  judg- 
ment that  it  obstructs  and  is  necessary  to 
be  removed,  is  so  indissolubly  linked  with 
the  whole  fabric  of  the  house  that,  in  the 
opinion  of  the  jury,  it  cannot  be  removed 
without  practically  destroying  the  identity 
of  the  house  as  a  house,  then  I  think  the 
vestry  are  not  entitled  to  say  that  '  part 
thereof  only  obstructs,  or  that  'part 
thereof '  only  is  necessary  to  be  removed 
for  the  purpose  of  the  improvement. 
Under  those  circumstances,  I  am  of  opinion 
that  the  vestry  could  not  stop  short  of 
taking  the  whole." 

In  .the  present  case  it  is  quite  clear 
that  the  portion  of  the  building  which  is 
necessary  to  be  removed,  to  lay  the  site 
of  it  into  the  street,  is  so  indissolubly 
linked  with  the  whole  fabric  of  the  house 
that  it  cannot  be  removed  without  prac- 
tically destroying  the  identity  of  the 
house  as  a  house.  The  identity  is  alto- 
gether gone  when  nearly  two-thirds  of 
the  main  building  is  removed  and  four 
upper  floors  are  left  as  a  mere  shell  with 
no  means  of  access  and  no  space  to  make 
one.  Under  these  circumstances  the 
defendants  could  not  stop  short  of  takiog 
the  whole. 

I  may  add  that  when  once  the  conclu- 
sion of  fact  has  been  arrived  at,  that  it  is 
essential  for  the  defendants  to  acquire  the 
whole  building  for  the  purpose  of  widen- 
ing Piccadilly,  the  adjudication  of  the 
defendants  to  that  effect  does  not  become 
xtUra  vireSy  nor  can  mala  fides  be  attri- 
buted to  the  defendants  because,  before 
the  date  of  the  adjudication,  an  arrange- 
ment had  been  come  to  with  regard  to 
the  re-sale  of  so  much  of  the  site  of  the 
building  as  was  not  required  for  street 
widening.  So  far  as  the  plaintiffs  inte- 
rest is  concerned,  this  is  subject  to  his 
right  of  pre-emption ;  and  upon  the  facts 
it  is  clear  that  the  defendants  are  not 
putting  in  force  their  compulsory  powers 
colourably  only  as  regards  street  widening 
in  respect  of  any  part  of  the  building. 
There  is  no  ground  for  the  contention 
that  as  regards  the  rear  portion  the 
ostensible  purpose  of  the  defendants  is 
not  the  real  one,  and  that  the  real  pur- 


pose is  to  re-sell  the  back  portion  to  the 
hotel  company.  I  am  quite  satisfied  that 
the  real  purpose  of  the  defendants,  the 
purpose  for  which  their  compulsory 
powers  are  being  used — honestly  and 
banafide^m  to  acquire  the  whole  build- 
ing for  the  purpose  alone  of  street  widen- 
ing. The  result  is  that  the  action  fails, 
and  must  be  dismissed  with  costs. 


Solicitors— Mead  &  Sons,  for  plaintiff; 
W.  A.  Blaxland,  for  defendants. 

IReported  hy  W.  Ivimey  Cook^  Esq., 
Barruter-at'Law, 


[IN  THE  COURT   OF  APPEAL.] 
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Patent  —  Infringement  —  Exercise  and 
Vend — Profit  and  Advantage— Contract 
in  England — Delivery  Abroad, 

The  defendant  contracted  in  England  to 
sell  to  a  purchaser  in  England  goods 
rrianufactured  abroad  according  to  an 
invention  protected  by  the  plaintiffs' 
English  patent y  and  pursuant  to  the  con- 
tract completed  the  sale  by  delivery  of  the 
goods  to  the  purchaser's  order  in  Switzer- 
land, The  purchaser  afterwards  imported 
the  goods  into  Eiigland : — Held,  that 
there  had  been  no  infringement  of  the 
plaintiffs'  patent  by  the  defendant. 

Saccharin  Corporation  v.  Beitmeyer  & 
Co.  (69  L.  J.  Ch.  761 ;  [1900]  2  Ch.  659) 
approved  and  followed. 

Appeal  by  the  plaintiffs  from  so  much 
of  a  decision  of  Warrington,  J.,  as  refused 
to  grant  the  plaintiffs  relief  in  respect  of 
the  alleged  infringement  by  the  defen- 
dant of  one  of  their  patents. 

The  patent  was  in  the  usual  form, 
conferring  upon  the  patentee  the  sole 
privilege  and  authority  to  "  make, 
use,  exercise,  and  vend  "  the  invention 
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within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  Isle  of  Man,  and 
that  the  patentee  should  have  and  enjoy 
'<  the  whole  profit  and  advantage  "  from 
time  to  time  accruing  by  reason  of  the 
said  invention,  and  commanding  all  sub- 
jects within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  the  Isle  of  Man, 
not  to  either  directly  or  indirectly  make 
use  of  or  put  in  practice  the  said  inven- 
tion. 

The  defendant  was  a  commission  agent, 
residing  in  England,  who  entered  into  a 
contract  with  manujfacturers  in  England 
for  the  sale  of  dyes  manufactured  abroad 
by  means  of  the  invention,  it  being  a 
stipulation  of  the  contract  that  the  goods 
should  be  delivered  to  the  purchasers  at 
Basle  in  Switzerland.  The  defendant 
then  purchased  the  goods  from  the  foreign 
manufacturers,  who  delivered  them  to  his 
order  to  a  forwarding  agent  at  Basle.  The 
defendant  then  intimated  to  the  English 
manufacturers  that  the  goods  were  lying 
with  the  forwarding  agent  at  Basle  at 
their  disposal,  and  instructed  the  forward- 
ing agent  accordingly.  The  English 
manufacturers  afterwards  imported  the 
goods  into  the  United  Kingdom.  The 
Court  considered  that  the  bargain  and 
sale  between  the  defendant  and  the 
English  manufacturers  was  completed  in 
England  when  the  goods  Ijing  at  Ba$le 
.-were  thus  appropriated  to  the  contract, 
but  that  there  had  been  no  delivery  of 
the  goods  in  the  United  Kingdom  by  the 
defendant.  It  was  admitted  that  the 
goods,  if  manufactured  in  this  country, 
would  have  infringed  the  plaintiffs' 
patent. 

Warrington,  J.,  considered  that  the 
case  was  covered  by  the  decision  of 
Cozens-Hardy,  J.,  in  Saccharin  Corpora- 
tion V.  Reitmeyer  <L'  Co.  [i90o],^  and 
refused  to  grant  any  relief  to  the  plainti£fs 
against  the  defendant  in  respect  of  the 
alleged  infringement. 

The  plaintiffs  appealed. 

J.  Graham  and  Cole/ax,  for  the  appel- 
lants.— The  case  is  no  doubt  very  similar 
to  Saccharin  Corporation  v.  Reitmeyer  db 
Co.^'y  but  it  does  not  appear  that  in  that 

(1)  69  L.  J.  Ch.  761 ;  [1000]  2  Ch.  659 ; 
17  Rep.  Pat.  Cps.  606. 
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case  there  had  been  any  actual  sale  of  the 
article  in  England. 

[A .  J.  Walter. — From  the  report  of  the 
case  in  the  Patent  Cases  Reports  it  is  clear 
that  there  had  been.^] 

If  the  facts  are  undistinguishable,  the 
present  appeal  is  really  an  appeal  from 
that  decision  too,  which  was  wrong. 
The  actual  sale  by  the  defendant 
took  place  in  this  country,  and  he 
"  exercised  "  or  "  vended  "  the  invention. 
Badische  AnUtn-  und  Soda-Fabrik  v.  Basle 
Chemical  Works  Bindsehedler  [l897],'/Mr 
Lord  Herschell.  In  that  case  the  sale  as 
well  as  the  delivery  of  the  goods  took 
place  abroad,  and  the  actual  decision 
therefore  is  no  authority  against  the 
appellants. 

In  any  case  the  defendant  made  a  profit 
by  dealing  in  the  patented  article  in  this 
country,  and  not  only  made  a  profit  him- 
self, but  also  deprived  the  patentees  of  the 
profit  which  they  would  otherwise  have 
presumably  made.  This  is  a  direct  in- 
fringement of  that  part  of  the  letters 
patent  which  gives  to  the  patentees  '*  the 
whole  profit  and  advantage  "  of  the  inven- 
tion. All  the  words  of  the  letters  patent 
must  be  looked  at  and  given  effect  to — 
Sykes  v.  Howarth[l879]  *  and  British  Motor 
Syndicate  v.  John  Taylor  d:  Sons  [l90o].* 
It  is  true  that  there  was  no  delivery  of 
the  goods  in  this  country  by  the  defen  • 
dant,  but  he  made  use  of  the  invention  in 
this  country  to  his  own  profit  and  to  the 
plaintiffs'  detriment. 

A.  J.  Walter^  for  the  respondent. — The 
appeal  is  based  on  a  misconception  of  the 
nature  of  monopoly,  which  assumes  that 
the  infringing  article  is  in  the  United 
Kingdom.  The  monopoly  conferred  by 
the  letters  patent  is  strictly  territorial — 
Badische  Anilin-  und  Soda-Fabrik  v.  Basle 
Chemical  Works  Bindsehedler^  —  per 
Lord  Halsbury,  L.O.  The  word  "  vend  " 
involves  delivery  in  this  country,  and  does 
not  cover  a  contract  for  sale  entered  into 
in  this  country  of  goods  delivered  abroad. 

[Vaughan  Williams,  L.J.,  referred  to 
the  speech   of  Lord  Halsbury,   L.C.,    in 

(2)  This  fact  also  appears  in  the  Late  Journal 
report  of  the  case. 

(3)  67  L.  J.  Ch.  in  ;  [1898]  A.C.  200. 

(4)  48  L.  J.  Ch.  769  ;  12  Ch.  D.  82G. 

(5)  69  L.  J.  Ch.  377  ;  [1900]  1  Ch.  577. 
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Badisehe  Anilin-  und  Soda-Fabrik  v.  Basle 
Chemical  Works  Bindachedler^^  where  he 
said :  "  The  answer  is  that  there  was  do 
illegal  act  done  on  the  hypothesis  which  I 
have  adopted.  It  was  perfectly  lawful  for 
the  defendant  to  sell  in  Basle,  and  it  was 
perfectly  lawful  for  the  defendant  to 
deliver  in  Basle,  and  if  I  am  right  the 
sale  and  delivery  both  took  place  outside 
of  our  jurisdiction."] 

The  ultimate  destination  of  the  goods 
lay  with  the  purchaser  alone ;  but  even  if 
the  defendant  was  aware  that  they  were 
probably  coming  to  England,  that  was  not 
his  business. 

[Stirling,  L.J.,  referred  to  Dunlop 
Pneumatic  Tyre   Co.  v.  Moadey  dh  Sons 

[1904].®! 

Cole/ax,  in  reply,  referred  to  Elmslie  v. 
Boursier  [i869].7 

Vauohan  Williams,  L.J. — This  is  a 
case  in  which  there  has  been  in  one  sense 
a  sale  within  the  realm,  because  there  has 
been  a  contract  for  sale  and  such  subse- 
quent appropriation  of  goods  that  pro- 
perty has  passed,  and  that  contract  of 
sale  is  a  contract  which,  on  the  facts,  I 
take  it  took  place  in  England.  Then  it  is 
suggested  that  those  facts  are  sufficient  to 
constitute  an  infringement  of  the  statutory 
rights  of  the  patentee. 

The  whole  question  is  whether  there  is 
any  infringement  of  the  statutory  rights 
of  the  patentee  unless  there  has  been  a 
sale  accompanied  by  a  delivery  in  Eng- 
land— meaning  thereby  a  delivery  by  the 
person  who  entered  into  or  was  a  party 
to  the  contract  of  sale,  and  who  is  the 
defendant  in  the  action.  In  the  present 
case  Mr.  Hick  son  is  the  defendant  in  the 
action,  and  there  has  been  a  delivery  by 
Mr.  Hickson.  That  delivery,  however, 
was  not  within  the  realm,  but  was  a 
delivery  on  the  Continent,  and  that  was  a 
delivery  made  in  pursuance  of  the  con- 
tract. The  question  which  thus  arises  in 
the  present  case  is  one  which,  in  my 
opinion,  was  not  absolutely  decided  in  the 
case  of  Badische  Anilin-  und  Soda-Fabrik 
v.  Basle  Chemical  Works  Bindschedler,^ 
in  the  House  of  Lords.     I  should  point 

(6)  73  L.  J.  Ch.  227,  417  ;  [1901]  1  Ch.  164, 
612. 

(7)  39  L.  J.  Ch.  328  ;  L.  R.  9  Eq.  217. 
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out  with  reference  to  that  case  that  Lord 
Davey,  who  delivered  the  last  judgment, 
says,  "  Like  my  noble  and  learned  friend 
opposite   (Lord    Herschell),  I    desire  to 
express     no     opinion      upon     the     nice 
question  which  might  have  arisen  under 
other    circumstances,   but  which   in   my 
opinion   does  not    arise   in   the  circum- 
stances   of   this    case."       That    is  what 
Lord  Davey  says;   and,   looking  at    the 
speeches  of  Lord  Halsbury,  L.C.,  and  Lord 
Herschell,    they  both  of  them  seem  to 
take  as  a  material  fact  to  be  considered 
in  the  case  before  them  that  the  sale  in 
the  sense  of  the  contract  for  sale  had  not 
been   made  within  the  jurisdiction.      I 
need  not  read  again  the  passage  to  which 
I  called  attention   in  the  course  of  the 
argument  in  Lord  Halsbury*s  speech ;  but 
it  seems  to  me  that  both  Lord  Halsbury 
and  Lord  Herschell   expressly  refrained 
from   dealing  with  what  might  be  the 
result  on  the  question  of  infringement  if 
the  contract  had  been  made,  as  the  con- 
tract here  was  made,  in  England.     I  had 
thought  from  the    report    in   the    Law 
Reports  that  in   the    case   of   Saccharin 
Corporation  v.  Reitmeyer  ds  Co,^^  before 
Lord  Justice  Cozens-Hardy,  the  contract 
in  that  case,  too,  was  made  abroad ;  but 
counsel    has    drawn    our    attention    to 
another    report,  from   which  it  appears 
that  the  contract  in  that  case,  as  in  this 
case,  was  made  in  England,  and  therefore 
the    decision    of   Lord    Justice   Cozens- 
Hardy  in  that    case    really  covers   the 
present. 

I  think  it  must  have  occurred  very 
often  in  past  times  that  there  have  been 
agents  and  merchants  in  England  who 
have  made  it  their  business  to  sell  English 
patented  productions  which  have  been 
manufactured  abroad,  and  I  have  no 
doubt  that  of  recent  years  the  practice 
has  been  to  evade  the  intention  of  the 
Monopolies  Act  and  the  intention  of  the 
grant  to  the  patentees  by  taking  care  that 
in  form  the  merchant  thus  selling  the 
goods  is  not  a  party  to  the  delivery  in 
England.  Under  these  circumstances,  I 
do  not  think  that  we  ought  to  extend  the 
rule  that  was  arrived  at  in  Elmslie  v. 
Boursier  ^  beyond  the  point  to  which  it 
has  already  gone.  Elmslie  v.  Boursier"^ 
was  a  case  where  under  the  contract  the 
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goods  were  delivered  in  England.  The 
contract  was  one  that  was  made  by  an 
Englishman  in  France.  There  have  been 
several  attempts  to  extend  the  doctrine 
of  that  case  further,  and  they  have  not 
been  successful.  It  is  not  for  me  to  offer 
any  opinion  as  to  whether  it  is  desirable, 
in  the  interests  of  English  patentees  and 
the  promotion  of  invention  in  England, 
that  any  statutory  legislation  should 
be  passed  for  the  further  protection  of 
the  privileges  with  which  the  Legislature 
has  already  thought  it  right  that  the  in- 
ventors of  useful  inventions  should  be 
rewarded.  But  if  it  were  right  to  do 
such  a  thing,  I  have  no  doubt  it  would 
be  done,  because  there  have  been  quite 
sufficient  cases  in  late  years  to  draw  the 
attention  of  the  Legislature,  and  every- 
body else,  to  this  practice;  in  fact,  the 
practice  has  now  become  so  prevalent 
that  every  one  knows  the  exact  steps  that 
a  man  must  take  to  enable  him  to  get 
patented  articles  distributed  within  the 
realm,  and  yet  deprive  the  patentee  of  the 
remuneration  which  he  thinks  he  ought 
to  have. 

I  ought  to  have  said  a  word  upon  one 
part  of  the  argument  lyhich  counsel  for 
the  appellants  addressed  to  us — not 
putting  the  case  upon  there  having  been 
a  sale  within  the  realm  at  all,  but  putting 
it  upon  the  words  in  the  letters  patent 
with  regard  to  the  profit  and  advantage 
of  the  invention,  and  urging  that  there 
had  been  a  depriving  of  the  patentee  of 
the  profit  and  advantage  that  the  statute 
intended  him  to  have.  Upon  that  I  will 
only  say  that  I  do  not  think  that  any 
one  of  the  decisions  ever  came  within  any 
practical  distance  of  holding  such  a  pro- 
position to  be  accurate. 

The  result  is  that  this  appeal  is  dis- 
missed, with  costs. 

Stiblino,  L.J. — I  am  of  the  same 
opinion.  The  question  is  whether  in  this 
case  the  defendant  has  infringed  the 
plaintiffs'  patent.  Now,  in  order  that 
that  may  be  established,  I  think  that  it 
must  be  made  out  that  the  defendant 
made,  used,  exercised,  or  vended  the 
patented  invention  within  the  United 
.Kingdom.  That  is  the  mode  in  which 
the    letters  patent    are    expressed,   and 


V.  HiCKsoK,  App. 

that  is  the  mode  in  which  the  law  is 
stated  by  Lord  Herschell  at  the  com- 
mencement of  his  speech  advising  the 
House  of  Lords  in  the  case  of  Badiacke 
Anilin-  und  Soda-Fabrik  v.  Basle 
Chemical  Works  Bindschedler.^  What 
is  said  here  is  that  the  defendant  has 
vended  a  patented  article  in  this  country. 
What  has  taken  place  is  this:  He 
entered  in  this  country  into  a  contract 
with  another  person  in  this  country  for 
the  sale  to  a  purchaser  of  a  certain  quan- 
tity of  the  patented  article,  it  being  a 
stipulation  of  the  contract  that  the 
article  sold  should  be  delivered  to  the 
purchaser,  not  in  this  country,  bat  at 
Basle. 

He  procured  the  subject-matter  of  the 
contract  abroad,  and  had  it  delivered  to 
his  orders  in  Basle.  He  then  directed 
the  persons  in  whose  custody  it  was  phy- 
sically in  Basle  to  hold  it  to  the  order  of 
the  purchaser,  and  then  in  England  he 
communicated  the  fact  that  it  was  at  the 
order  of  the  purchaser  at  Basle  to  the 
purchaser  in  England,  and  thus  he  com- 
pleted the  bargain  and  sale  to  the  pur- 
chaser in  England  of  this  article,  which 
was  all  the  time  outside  the  realm  at 
Basle.  Then  the  purchaser  brought  it 
into  England.  The  purchaser  is  not 
before  the  Court,  and  we  have  nothing 
to  do  with  him;  the  simple  question  b 
whether  the  defendant  in  these  circum- 
stances has  infringed.  The  question, 
therefore,  is  whether  a  bargain  and  sale, 
such  OS  within  the  realm  would  by  the 
law  of  this  country  pass  the  property  in 
the  article  to  the  purchaser,  is  a  vending 
of  the  article  within  the  meaning  of  the 
letters  patent.     I  think  it  is  not. 

There  is  very  little  precise  authority  on 
the  question ;  but,  as  I  have  pointed  out 
already,  it.seems  to  have  been  the  opinion 
of  {Lord  Herschell  in  the  case  to  which 
I  have  just  referred,  that  in  order  that  a 
vending  in  this  country  should  take  place 
it  was  necessary  that  both  the  sale  and 
delivery  should  be  in  this  country.  That 
was  also  the  decision  in  the  case  of  Sae- 
charin  Corporation  v.  BeUmeyer  ds  Co} 
by  my  brother  Oozens-Hardy  in  1900, 
and  from  that  decision  I  am  not  prepared 
to  depart.  I  think  that  the  consequences 
of  holding  otherwise  might  be  serious  in 
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this  coantry.  Articles  which  are  subject 
to  English  patents,  bat  which  are  made 
and  sold  in  large  quantities  abroad,  may  be 
the  subject  of  mercantile  contracts  in  this 
country,  the  patented  article  never  being 
brought  within  this  country,  but  being 
sold  and  transferred  abroad ;  and  under 
these  circumstances,  with  regard  to  such 
articles,  according  to  English  law  the  pro- 
perty might  pass  from  one  merchant  to 
another.  I  think  it  would  be  an  ex- 
tremely serious  thing  to  interfere  with 
contracts  of  that  sort.  It  is  true  in  the 
present  case  the  article  was  intended  to  be 
brought  within  the  realm,  and  probably 
an  infringement  was  committed  when  the 
article  was  brought  within  the  realm. 
But  I  do  not  see  that  we  can  look  at 
that.  The  intention  in  other  cases  might 
be  perfectly  harmless,  being  simply  that 
the  property  should  be  dealt  with  entirely 
abroad,  should  remain  abroad,  and  never 
come  within  the  realm  at  all. 

For  these  reasons  I  think  that  the  deci- 
sion appealed  from  is  quite  right,  and  that 
the  appeal  should  be  dismissed. 

Ck)ZEMS-HABDY,  L.J. — This  is  really  an 
appeal  from  my  own  decision  in  Saccharin 
Corporation  v.  Eeitmeyer  d:  Co}  I  there- 
fore content  myself  with  saying  that  the 
extremely  able  argument  of  counsel  has 
not  satisfied  me  that  the  views  which  I 
expressed  five  years  ago  are  inaccurate; 

Appeal  dismissed. 


Solicitors— J.  H.  &  J.  Y.  Johnson,  for  the 
appellants ;  Emmet  &  Co.,  agents  for  Rawns- 
ley  Sx.  Peacock,  Bradford,  for  the  respondent. 

[Reported  hy  A.  Oordery,  Esq.^ 
BarHster-at'Law. 
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Money-Under — Ee-opening  Transaction 
— Harsh  and  Unconscianabls — Misstate- 
ment of  Fact — Contracting  withotU  being 
Registered — Prohibitory  Statute — Illegal 
Contract— Money-lenders  Act,  1900  (63  d^ 
64  Vict.  0.  51),  s.  1,  subs.  I;  s.  2, 
sub-ss,  1  (a)  (6)  (c),  2,  amd  3. 

Where  by  a  statute  a  penalty  is  im- 
posed— not  solely  for  protection  of  the 
revenue,  but  solely  or  partly  for  ^uU  of 
the  ptiblie—for  doing  or  omitting  any  act^ 
such  act  or  omission  is  impliedly  pro- 
hibited by  the  statute,  and  is  illegal. 

So  if  a  money-lender  enters  into  any  ^ 
agreement  or  takes  any  security  in  con- 
travention of  section  2,  sub-section  I  (c) 
of  the  Money-lenders  Act,  1900,  without 
having  registered  himself  as  required  by 
section  2,  sub-section  I  {a),  his  contract 
cannot  be  enforced,  and  there  is  no  trans- 
action to  re- open  under  the  powers  of 
section  1,  sub-section  1. 

A  misstatement  made  by  a  money-lender 
to  a  borrower  daring  negotiations  is  a  fact 
to  be  borne  in  mind  in  determining 
whether  the  transaction  is  harsh  and  un- 
conscionable. 

Action  to  re-open  a  money-lending 
transaction.  The  defendant,  a  money- 
lender  not  registered  as  required  by  the 
Money-lenders  Act,  1900,*  advanced  500/, 

(I)  Money-lenders  Act,  190O: 

Section  2,  sub-section  1 :  "A  money-lender, 
as  defined  by  this  Act — 

•*  (a)  shall  register  himself  as  a  money-lender 
in  accordance  with  regulations  under 
this  Act,  at  an  office  provided  for  the 
purpose  by  the  Commissioners  of  In- 
land Bevenue,  under  his  own  or  usual 
trade  name,  and  in  no  other  name,  and 
with  the  address,  or  all  the  addresses 
if  more  than  one,  at  which  he  carries 
on  his  business  of  money-lending; 
and 

**  (p)  shall  carry  on  the  money-lending 
business  in  his  registered  name,  and 
in  no  other  name  and  under  no  other 
description,  and  at  his  registered 
address  or  addresses,  and  at  no  other 
address;  and 

"  (e)  shall  not  enter  into  any  agreement  in 
the  course  of  his  business  as  a  money- 
lender with  respect  to  the  advance  ^and  T 
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to  the  plaintifl'  syndicate  on  March  31, 
1904,  on  a  bill  of  exchange  for  5252., 
payable  in  a  month.  The  bill  was  drawn 
on  behalf  of  the  syndicate  by  two  of  its 
directors  (one  of  them,  Mr.  Bonnard, 
being  joined  as  co-plaintifif),  and  was 
accepted  by  the  Victorian  Cornish  Gold 
Mines,  Lim.,  a  company  which  had  been 
promoted  by  the  syndicate,  and  for  whose 
use  the  money  was  required.  Two 
thousand  fully  paid  IL  shares  in  that 
company  were  deposited  as  collateral 
security,  and  the  defendant  received,  as 
further  consideration  for  the  loan,  100 
fully  paid  12.  shares  in  the  same  com- 
pany, and  also  an  option  to  purchase 
500  more  at  7^.  6d.  per  share  within  a 
certain  number  of  months. 

The  bill  was  renewed  from  month  to 
month  on  seven  occasions,  and  on  each 
renewal  the  defendant  received  252.  in 
cash,  100  fully  paid  12.  shares  in  the  said 
company,  and  an  option  to  purchase  500 
more  at  7^.  6(2.  each,  at  various  periods 
measured  by  months.  The  bill  was  paid 
in  full,  and  the  2,000  deposited  shares 
returned,  on  December  23,  1904,  and  on 
the  following  day  the  plaintiffs  issued 
their  writ  asking  thajb  the  transaction 
might  be  re-opened  and  an  account 
taken,  and  for  consequential  relief.  They 
also  asked  that  the  defendant  might  be 
restrained  from  exercising  the  options,  so 
fBLT  as  they  remained  in  force,  and  from 
dealing  with  the  shares  in  his  possession, 
and  that  the  options  might  be  cancelled 

repayment    of    money,    or   take    any 
security  for  money  in  the  course  of  his 
business  as  a  money-lender,  otherwise 
than  in  his  registered  name ;...." 
Sub-section  2 :  **  If  a  money-lender  fails  to 
register  himself  as  required  by  this  Act,  or 
carries  on  business  otherwise  than  in  his  regis- 
tered name,  or  in  more  than  one  name,  or 
elsewhere  than  at  his  registered  address,  or 
fails  to  comply  with  any  other  requirement  of 
this  section,  he  shall  be  liable  on  conviction 
under  the  Summary  Jurisdiction  Acts  to  a  fine 
not  exceeding  lOOZ.,  and  in  the  case  of  a  second 
or  subsequent  conviction  to  imprisonment,  with 
or  without  hard  labour,  for  a  term  not  exceed- 
ing three  months,  or  to  a  fine  not  exceeding 
100/.,  or  to  both.  .  .  ." 

Sub-section  3:  **A  prosecution  under  sub- 
section 1  (a)  of  this  section  shall  not  be 
instituted  except  with  the  consent  in  England 
of  the  Attorney-General  or  Solicitor-General. 


and  the  shares  re-transferred  so  far  as 
they  might  be  found  excessive  and  part 
of  a  harsh  and  unconscionable  trans- 
action. 

,  The  defendant  had  sold  400  of  the  800 
shares  received  by  him  for  303/.  13«.  9d,f 
so  that  the  total  sum  in  cash  of  which 
an  account  was  asked  was  503Z.  13«.  9d,, 
including  the  eight  monthly  payments  of 
25/.  The  market  price  of  the  shares  at 
the  date  of  trial  was  fully  15«.,  so  that 
the  400  in  the  defendant's  hands  were 
worth  300Z.,  while  the  selling  profit  of 
those  under  option  would  be  1,125/. 

The  defendant  ooimterclaimed  for 
specific  performance  of  six  several  con- 
tracts to  transfer  to  him  an  aggregate 
number  of  3,000  shares.  Two  of  the 
options  he  had  allowed  to  lapse,  but  the 
remaining  six  he  claimed  to  exercise 
after  the  issue  of  the  writ,  but,  as  he 
contended,  within  the  respective  specified 
periods.  There  was,  however,  a  question 
— not  found  necessary  to  determine — 
whether  the  term  '^  months  "  meant  lunar 
or  calendar  months. 

It  appeared  from  the  evidence  that  the 
terms  of  the  loan  and  of  the  renewals,  if 
they  had  not  been  actually  proposed  by 
Mr.  Bonnard  and  other  directors  of  the 
syndicate,  who  negotiated  the  matter 
with  the  defendant,  had  at  least  been 
willingly  agreed  to  by  them.  It  was, 
however,  stated  by  Bonnard,  but  denied 
by  the  defendant,  that  the  latter  had 
represented  the  money  as  having  been 
advanced  not  by  himself,  but  by  a  Mr. 
Richard  Webster,  who  was  to  receive 
only  the  eight  sums  of  25/.  as  his  interest, 
while  the  defendant  himself  was  to  take 
the  shares  and  options,  which  he  alleged 
to  be  of  speculative  value,  as  his  remune- 
ration for  guaranteeing  the  loan. 

Aeibury^  -fiT.C,  Gore-Braume^  JT.C,  S,  G. 
Lushington^  and  W.  E.  Vernon^  for  the 
plaintiffs. — The  bargain  is  harsh  and 
unconscionable.  The  monthly  payments 
amount  to  60  per  cent,  per  annum,  which 
was  amply  sufficient  without  the  bonus 
shares  and  options.  Moreover,  the  defen- 
dant had  a  deposit  of  2,000  shares  as 
collateral  security.  A  company  borrow- 
ing is  as  much  entitled  to  protection  as 
an  individual.  The  effect  of  non-registra- 
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tion  is  to  render  all  transactions  void,  but 
we  only  rely  on  it  in  regard  to  the 
counterclaim,  which  is  wholly  bad  even  if 
the  options  had  not  lapsed,  as  we  contend 
they  have — Cope  v.  RowUmda  Fisse]  ^  and 
Fergusson  v.  Norman  [1838].^  An  Act 
imposing  penalties,  as  this  does,  for  the 
protection  of  the  public,  and  not  wholly 
for  revenue  purposes,  is  prohibitive  where 
its  requirements  are  not  complied  with — 
Benjamin  on  Sale  (4th  ed.),  pp.  518,  523. 

[Buckley,  J.,  referred  to  Learoyd  v. 
Bracken  [1893].-*] 

With  regard  to  the  claim,  we  ask  that 
the  transaction  be  re-opened  and  a  fair 
and  proper  remuneration  aUotted  to  the 
defendant. 

[Buckley,  J.— Is  there  any  principle 
on  which  the  Court  can  fix  a  sum  ?] 

The  Act  gives  power  to  re-open  if  it 
considers  the  transaction  harsh  and  un- 
conscionable, even  though  it  be  not  one 
in  which  equity  would  have  given  relief 
before  the  Act— -4  Debtor^  In  re;  The 
Debtor,  ex  parte  [i903].* 

J,  B,  Matthewsy  for  the  defendant. — ^The 
defendant,  not  being  registered,  cannot 
commit  an  offence  against  sub-clause  (c), 
for  he  has  no  registered  name.  The 
options,  except  those  dropped  by  the 
defendant,  have  been  duly  exercised,  and 
the  plaintiffs  have  failed  to  carry  out 
their  contracts.  There  is  authority  for 
differentiating  between  a  corporation  and 
an  individual  where  it  is  a  question  of 
applying  the  remedial  provisions  of  a 
statute — National  Trustees  <kc.  Agency 
Co.  of  Anatrahuia  v.  General  Finance 
Ac,  Co,  of  Australasia  [l905].*  More- 
over, an  individual  may  be  more  subject 
to  pressure,  in  respect  of  bankruptcy  or 
of  the  preservation  of  his  personal  cha- 
racter, and  therefore  a  more  fit  object  for 
protection.  Here,  however,  there  is  no 
evidence  of  pressure  or  unfair  dealing,  for 
the  directors  themselves  proposed  the 
terms.  To  say  they  were  "  excessive  "  at 
once  suggests  the  question  '^Excessive 
over  what  ? "  The  Court  must  lay  dowh 
some  principle  in  order  that  business  men 

(2)  6  L.  J.  Ex.  63,  65 ;  2  M.  &  W.  149, 158. 

(3)  8  L.  J.  C.P.  3 ;  5  Bing.  N.C.  76. 
C4)  63  L.  J.  Q.B.  96;  [1894]  1  Q.B.  114. 

(5)  72  L.  J.  K.B.  382;  [1903]  1  K.B.  705. 

(6)  74  L.  J.  P.O.  73  ;  [1905]  A.C.  373,  381. 


may  know  how  they  stand ;  but  the  only 
test  that  can  be  suggested  is  this :  Could 
the  plaintiffs  have  obtained  better  terms 
elsewhere?  If  not,  then  the  renewals 
were  not  harsh  and  unconscionable. 

Asthury,  K.C,^  in  reply.  —  We  are 
willing  that  a  generous  view  should  be 
taken  of  the  defendant's  rights,  and  that 
he  should  keep  the  60  per  cent.  No 
doubt  it  is  a  large  profit,  but  he  took 
some  risk.  The  question  is  as  to  his 
retaining  the  shares  and  the  proceeds  of 
those  he  has  sold.  As  to  laying  down  a 
principle,  Lindley,  L.J.,  in  Saunders  v. 
Saunders  [i897],^  said,  "  It  appears  to  me 
wrong  in  principle  for  any  Court  or  judge 
to  impose  fetters  on  the  exercise  by  them- 
selves or  others  of  powers  which  are  left 
by  law  to  their  discretion  in  each  case  as 
it  arises." 

Cur.  adv,  wit. 

Aug.  8. — BuGKLET,  J.,  stated  the  fiu^ts, 
and,  after  observing  that  the  defendant's 
interest  on  500Z.  for,  roughly,  nine 
months  amounted  to  no  less  a  sum  than 
1,928^.  13«.  9e?.,  proceeded  as  follows: 
The  plaintiffs  say  two  things — first,  that 
the  defendant  being  a  money-lender  not 
registered  under  the  Money-lenders  Act, 
1900,  theconti*act  is  void;  and  secondly, 
that,  even  if  that  is  not  so,  the  terms  are 
harsh  and  unconscionable. 

Upon  the  first  question  the  relevant 
provisions  of  the  Act  are  two — namely, 
first,  that  a  money-lender,  which  the 
defendant  is,  must  register  himself  under 
the  Act ;  and  secondly,  that  he  shall  not 
enter  into  any  agreement  in  the  course  of 
his  business  as  a  money-lender  otherwise 
than  in  his  registered  name.  Counsel 
for  the  defendant  argues  that,  inasmuch 
as  he  has  not  complied  with  the  first  of 
those  provisions  he  is  not  amenable  to 
the  second  of  them — that  he  escapes 
altogether  from  the  provision  of  the  Act 
that  he  shall  not  enter  into  any  agreement 
in  the  course  of  his  business  as  a  money- 
lender except  in  his  registered  name,  by 
failing  to  comply  with  the  provision  of  the 
Act  that  he  shall  have  a  registered  name. 
I  am  unable  to  adopt  that  argument. 
The  argument  is  rested  upon  this — that 
it  is  said,  and  truly,  that  sub-section  3  of 
(7)  66  L.  J.  P.  67,  60 ;  [1897]  P.  89,  95. 
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Bection  2  requires  that,  if  a  money-lender 
is  prosecuteid  under  clause  (a)  for  not 
registering  himself,  you  must  get  the 
consent  of  a  law  officer  of  the  Crown,  and 
that  a  like  consent  is  not  required  for  a 
prosecution  under  clause  (c).  I  do  not 
know,  but  I  can  easily  understand  that 
the  intention  of  the  Act  may  be  this — 
that  it  would  be  a  hardship  to  put  upon 
a  person  to  prosecute  him  for  the  non- 
registration as  a  money-lender  without 
getting  the  consent  of  a  law  officer  of  the 
Crown,  when  the  fact  in  debate  would  be 
the  very  difficult  one  whether  he  is  a 
money-lender  or  not  within  the  Act; 
whereas,  if  that  is  not  the  question,  but 
he  is  prosecuted  for  the  offence  of  failing 
to  contract  in  his  registered  name,  that 
that  consent  is  not  required.  That  may 
be  the  meaning ;  I  do  not  know.  But 
suppose  it  is  so,  the  defendant's  counsel 
wants  to  contend  that  clause  (c)  relates 
only  to  the  registered  money-lender  when 
he  contracts  otherwise  than  in  his  regis- 
tered name.  I  think  the  contention  is  not 
supported  by  the  provisions  of  the  Act. 
If  the  unregistered  money-lender  be  pro- 
secuted, whether  under  clause  (a)  or 
clause  (c),  it  would  be  necessary  to  aver 
that  he,  being  a  money-lender,  has  con- 
tracted otherwise  than  in  his  registered 
name — in  other  words,  the  question  of 
fact  would  arise  whether  he  is  a  money- 
lender or  not ;  and  I  do  not  know  that  it 
follows  at  all  that  you  could,  without  the 
consent  of  the  law  officer,  prosecute  under 
clause  (c)  a  person  who  is  not  registered 
as  a  money-lender.  But  it  is  quite  un- 
necessary for  me  to  determine  that.  That 
will  have  to  be  determined  if  ever  any 
such  prosecution  should  be  instituted. 
To  my  mind  it  does  not  at  all  follow  as  a 
matter  of  construction  of  the  Act  that 
clause  (c)  does  not  apply  to  an  unregistered 
money-lender.  In  my  opinion  it  does. 
It  follows  from  that  that  the  defendant 
has  committed  a  breach  of  that  clause 
of  the  Act  of  Parliament  which  requires 
him  to  contract,  in  the  course  of  his 
business  as  a  money-lender,  in  a  registered 
name. 

The  next  question  is  whether  the  Act 
is  so  expressed  as  that  the  contract  which 
is  made  is  prohibited  and  rendered 
illegal.     Now  of  course  there  is  no  ques- 


tion at  all  about  this — that  a  contract 
which  is  prohibited,  whether  expressly  or 
by  implication,  by  a  statute,  is  illegal  and 
cannot  be  enforced.  I  have  got  to  see 
whether  that  is  so  in  this  case.  Here  the 
authorities  may  be  grouped  under  two 
heads — those  in  which  a  penalty  is 
imposed  against  doing  an  act  for  the  pur- 
poses of  the  protection  of  the  revenue,  and 
those  where  a  penalty  is  imposed  upon  an 
act  not  merely  for  revenue  purposes  but 
also  for  the  protection  of  the  public.  That 
distinction  will  be  found  commented  upon 
in  numerous  cases,  including  those  which 
have  been  cited  of  Cope  v.  Rowlands  ^  and 
Fergus9(m  v.  Nomwn.^  Mr.  Baron  Parke 
in  the  former  case  says  the  question  to 
determine  is  whether  the  Act  is  '*  meant 
merely  to  secure  a  revenue  to  the  city, 
and  for  that  purpose  to  render  the  person 
acting  as  a  broker  liable  to  a  penalty  if  he 
does  not  pay  it :  or  whether  one  of  its 
objects  be  the  protection  of  the  public, 
and  the  prevention  of  improper  persons 
acting  as  brokers."  If  you  arrive  at  the 
conclusion  that  one  of  its  objects  is  the 
protection  of  the  public,  then  the  act  is 
impliedly  prohibited  by  the  statute,  and 
is  illegal.  What  I  desire  to  point  out  is 
that  this  case  is  one  that  is  abundantly 
plain,  because  there  is  no  question  of  the 
protection  of  the  revenue  here  at  all.  The 
whole  purpose  is  the  protection  of  the 
public.  The  money-lender  has  to  be 
registered,  and  has  to  trade  in  his  regis- 
tered name,  obviously  and  notoriously  for 
the  protection  of  those  who  deal  with  him. 
The  purpose  is  a  public  purpose,  and 
therefore  upon  all  the  authorities  the  act 
for  the  doing  of  which  a  penalty  is  imposed 
is  an  act  which  is  impliedly  prohibited  by 
the  statute,  and  is  consequently  one 
which  is  illegal.  The  short  effect  of  the 
statute,  as  it  seems  to  me,  is  this — that  it 
provides  that  a  money-lender's  contract 
must  be  in  that  money-lender's  registered 
name,  otherwise  a  penalty  is  imposed 
upon  him ;  the  result  being  that  the  act 
done  is  an  act  forbidden  by  statute,  and 
is  illegal.  There  is  one  other  considera- 
tion which  leads  in  exactly  the  same 
direction,  and  it  is  this :  not  a  bad  test 
to  apply  is  to  see  whether  the  penalty 
in  the  Act  is  imposed  once  for  all,  or 
whether  it  is  a  recurrent  penaltiHanposed  t 
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as  often  as  the  act  is  done.  If  it  be  the 
latter,  then  it  shews  that  the  act  is  a  pro- 
hibited act  because  every  time  the  act  is 
done  the  penalty  is  imposed.  Now  here 
the  penalty  is  imposed  every  time  the  act 
is  done.  The  Act  goes  on  to  provide  that 
on  a  second  or  subsequent,  conviction  a 
man  may  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  term  not  exceeding 
three  months.  Every  time  the  money- 
lender contracts  otherwise  than  in  his 
registered  name  he  is  subject  to  a  penalty 
which  is  set  out  in  the  Act. 

For  these  reasons  I  come  to  the  conclu- 
sion that  the  contract  under  which  the 
defendant  was  to  receive  the  sums  which 
lie  was  supposed  to  receive  was  an  illegal 
contract  on  which  he  cannot  sue.  The 
result  is  that  his  counterclaim  fails,  and 
I  dismiss  the  counterclaim  with  costs. 

In  the  action  the  plaintififs  say  that 
they  do  not  wish  to  rely  upon  the  non- 
registration of  the  defendant ;  that  they 
are  desirous  that  the  man  should  have 
what  is  a  fair  return  for  his  money.  I 
am  sorry  to  say  I  cannot  put  myself  in 
that  position.  I  have  held  tbat  that 
contract  is  void.  I  cannot  then  set 
myself  to  see  whether  under  the  Act  of 
Parliament  I  cannot  set  it  aside,  because 
there  is  nothing  to  set  aside ;  and  I  can- 
not say  how  its  terms  ought  to  be  re- 
duced, because  there  are  no  terms  to 
reduce ;  but  in  case  this  matter  should  go 
farther  and  the  Court  of  Appeal  should 
want  to  know  what  my  judgment  is  upon 
the  facts,  so  far  as  they  are  material  on 
this  part  of  the  case,  I  will  add  this. 
There  is  a  dispute  of  fact  between  Mr. 
Bonnard  and  Mr.  Dott  as  to  what  passed 
when  the  bargain  was  originally  made. 
Mr.  Bonnard  says  that  Mr.  Dott  repre- 
sented himself  not  as  being  able  himself 
to  advance  the  money,  but  as  knowing 
Mr.  Richard  Webster  (who,  according  to 
the  defendant's  case,  did  not  exist),  who 
was  willing  to  lend  the  money  on  the 
terms  that  he  should  have  60  per  cent. 
(25^.  a  month)  and  certain  fully  paid 
shares,  and  that  Dott  said  that  he  him- 
self, as  his  remuneration,  would  want 
calls  on  500  Cornish  fully  paid  shares 
upon  the  terms  that  were  agreed.  Dott 
says  that  is  not  so  ;  that  no  Mr.  Richard 
Webster  was  ever  mentioned  at  all.     On 


that  question  of  fact  I  think  that  Bonnard 
was  speaking  the  truth,  and  that  Dott 
was  not.  There  are  other  cases  in  which 
Dott  professed  himself  unable  to  find  the 
money,  and  one  has  to  conclude  whether 
or  not  he  is  likely  to  have  done  so  in  the 
present  case.  One  consideration  which 
should  be  borne  in  mind  in  determining 
whether  or  not  this  was  a  harsh  and 
unconscionable  transaction  is,  I  think,  that 
the  original  bargain  was  obtained  by  a 
misstatement  as  to  how  these  payments 
which  were  to  be  made  for  the  loan  were 
to  be  claimed  as  between  Dott  and  the 
supposed  Mr.  Richard  Webster. 

Another  matter  which  should  be  borne 
in  mind  is  this — that  Dott  was  certainly 
getting  all  the  liability  of  the  Cornish 
company,  such  as  it  was ;  he  was  getting 
the  liability,  such  as  it  was,  of  Bonnard 
and  Dillon  who  signed  the  note,  and  he 
was  getting  the  security  of  2,000  fully 
paid  shares  in  the  Cornish  company.  That 
is  a  strong  element  in  estimating  the  risk 
run  by  the  defendant.  On  the  other 
hand,  it  seems  to  me  it  is  very  necessary 
to  bear  in  mind  that,  so  far  as  I  see, 
except  in  the  particulars  which  I  have 
stated,  the  terms  were  not,  I  think,  ex* 
torted  from  Bonnard  at  all.  As  far  as  I 
see,  he  was  willing  to  pay  this  for  a  trans- 
action which  no  doubt  was  not  one  of 
ordinary  money-lending,  in  which  there 
might  be  considerable  risk.  All  those 
are  matters  which  should  be  borne  in 
mind ;  and  if  I  had  had  to  estimate  as  best 
I  could  what  would  have  been  a  fair 
return  for  the  money,  I  do  not  know  that 
I  should  have  arrived  at  any  larger  figure 
than  that  which  the  plaintiffs  are  willing 
to  concede ;  and  in  point  of  fact  the  plain- 
tiffs say  this :  **  We  do  not  seek  to  get 
back  the  25/.  a  month — the  60  per  cent, 
on  the  500/. ;  let  the  defendant  keep 
that."  I  can  put  this  into  the  order : 
"  That  the  plaintiffs  voluntarily  offering 
to  allow  the  defendant  to  retain  the  60  per 
cent. ;  order  the  defendant  to  repay  the 
other  sums,  and  to  re- transfer  the  shares." 
I  beheve  all  the  figures  are  agreed  between 
the  parties,  and  it  seems  to  me  that  there 
will  be  an  order  for  the  repayment  of 
303/.  13«.  9(/. ;  there  will  he  an  order  to 
re-transfer  400  fully  paid  shares  in  the 
Cornish  company,  and  the  dismissal  of  the 
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counterclaim.  As  regards  the  costs,  the 
defendant  must  pay  the  costs  of  the 
action,  and,  as  I  have  already  said,  the 
costs  of  the  counterclaim. 

I  may  add  that,  in  arriving  at  this  con- 
clusion, I  do  so  largely,  not  upon  the 
basis  of  any  merits  of  the  plaintiffs,  but 
upon  the  demerits  of  the  defendant. 


Solicitors — John  Vernon,  Son  k  Stephen,  for 
plaintiffs;  Morton  So  Patterson,  for  defen- 
dant. 

[Reported  by  R.  HiU,  Esq., 
Barruter-at-Law. 


J 


May  V,  Bellville. 


Buckley,  J. 

1905. 

July  10,  11,  12. 

Vendor  and  Purchaser — Right  of  Way 
— Reservation  of  "  aU  rights  of  way 
hitherto  exercised  " — Unity  of  Tills — Way 
ustd  by  Tenant  of  one  Property — Convey- 
ance not  Execwted  by  Purchase9\ 

The  plaintiff  purchased  two  farms^  W. 
and  C,y  which  had  been  held  in  unity  of 
title  for  thirty-five  years^  during  which 
time  there  had  been  user^  in  favour  ofC.y 
of  a  way  over  W,  He  sold  W,  The  C07itract 
contained  a  reservation  of  "  aU  rights  of 
way  hitherto  exercised"  over  W,  The  con- 
veyance  contained  a  similar  reservation^ 
but  was  not  executed  by  the  purchaser. 
The  purchaser  entered  into  possession 
and  eocecuted  a  m,ortgage.  The  mort- 
gage became  vested  in  the  defendant^ 
who  took  possession.  The  plaintiffs  tenant 
of  G,  having  been  interfered  wUh  by  the 
defendant  in  the  use  of  the  way  over  TT., 
— Held,  that  the  plaintiff  was  entitUd  to 
an  injunction  restraining  the  defendant 
from  interfering  with  the  user  of  the  way 
over  W, 

Witness  action  to  restrain  the  defen- 
dant, who  was  mortgagee  in  possession  of 
a  fieirm  in  Wiltshire  known  as  White 
Lodge,  and  her  servants,  tenants,  and 
agents,  from  hindering  the  plaintiffs,  who 
were  respectively  the  owners  and  the 
occupiers  of  two  other  &rms  adjacent  to 
White  Lodge,  and  known  respectively 
as  Cozhill  and  Middle  Bury  Hill,  in  the 


free  use  of  an  alleged  right  of  way  along 
a  road  through  White  I^ge. 

For  the  purposes  of  the  present  report 
it  is  necessary  to  deal  with  the  &cts  of 
the  case  only  so  £Bkr  as  they  affect  the 
right  of  way  claimed  for  Ooxhill,  and  not 
so  far  as  they  affect  Middle  Bury  Hill,  as 
regards  which  no  decision  was  asked  for 
at  the  trial,  the  defendant  having,  pend- 
ing the  proceedings,  acquired  the  rights 
of  Middle  Bury  Hill. 

For  a  period  of  thirty-five  years,  com- 
mencing with  1867,  prior  to  which  date 
there  was  no  common  ownership  of  the 
fieirms,  they  were  held  in  unity  of  title  by 
the  Neeld  family,  and  by  two  indentures 
of  March  26,  1902,  were  conveyed, 
together  with  other  hereditaments,  to 
Mr.  Hubert  May,  one  of  the  plaintiffs. 

By  a  contract  dated  May  16,  1902, 
Mr.  Hubert  May  agreed  to  sell  White 
Lodge  to  Captain  Harvey  Jay.  The  agree- 
ment was  signed  by  a  Mr.  Dighton,  actbg 
as  agent  for  the  purchaser,  and  was  an- 
nexed to  printed  particulars  which  con- 
tained in  manuscript  the  following  reserva- 
tion :  "  there  is  also  reserved  to  the  vendor 
his  heirs  and  assigns  the  owners  and  occu- 
piers for  the  time  being  of  Lots  24  and 
33''  (being  Cozhill  and  Middle  Bury 
Hill  respectively)  ''  and  their  servants  and 
others  authorised  by  them  all  rights  of 
way  hitherto  exercised  by  them  in  respect 
of  such  lots  over  any  portion  of  this 
Lot  27  "  (White  Lodge).  This  reservation 
was  initialled  by  Mr.  Dighton. 

By  an  indenture  of  June  24,  1902, 
made  between  Mr.  Hubert  May  and 
Captain  Jay,  and  reciting  that  Mr. 
Hubert  May  had  agreed  to  sell  White 
Lodge  to  Captain  Jay,  the  premises  with 
other  hereditaments  were  conveyed  to 
Captain  Jay  in  fee.  The  conveyance 
contained  a  reservation  as  follows: 
"Except  and  always  reserved  unto  the 
said  Hubert  May  his  heirs  and  assigns 
the  owners  and  occupiers  for  the  time 
being  of  two  other  farms  forming  part 
of  the  said  Red  Lodge  Estate  and  re- 
spectively known  as  CoxhUl  Farm  and 
Middle  Bury  Hill  Farm  and  their  servants 
and  others  authorised  by  them  all  rights 
of  way  hitherto  exercised  in  respect  of 
such  farms  over  any  portions  of  the 
hereditaments  hereinbefore  described  and 
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intended  to  be  hereby  conveyed/'  The 
deed  was  not  executed  by  Captain  Jay, 
who  was  abroad  when  it  was  completed. 

Captain  Jay  took  possession  of  White 
Lodge  under  the  conveyance  shortly 
afterwards,  and  mortgaged  it.  The  mort- 
gage ultimately  became  vested  by  transfer 
in  one  Mrs.  Bellville,  the  defendant  (the 
deeds  being  examined  by  her  solicitors), 
who  in  January,  1905,  entered  into  pos- 
session as  first  mortgagee. 

Mr.  Hubert  May^s  tenant  of  Cozhill 
having  been  interfered  with  both  by 
Captain  Jay  and  the  defendant  in  the 
use  of  the  alleged  right  of  way  over 
White  Lodge,  this  action  was  commenced 
on  January  31,  1905. 

The  evidence,  as  Buckley,  J.,  found, 
shewed  that  for  a  period  of  thirty-five 
years  up  to  1902,  whether  by  leave  or 
not,  and  whether  permission  was  asked 
or  not,  the  way  in  question  had  been 
regularly  and  systematically  used  by  the* 
tenants  of  Coxhill. 

Aaiburt/f  K,C,,  and  ZT.  Greenioood,  for 
the  plaintiffs. — ^The  plaintiffs  admit  that 
a  reservation  of  a  right  of  way  operates  by 
way  of  re-grant — Durham  and  Sunderland 
Railway  v.  Walker  [l842]  ^ ;  see  Shep- 
pard's  Touchstone,  It  will  probably  be 
contended  by  the  defendant  that  as  Jay 
never  executed  the  deed  of  June  24, 
1902,  there  was  no  re-grant.  But  that 
does  not  really  touch  the  case.  If  a 
person  sells  a  property  reserving  his  rights 
as  to  passage,  there  is  an  equitable  right 
which  this  Court  will  protect.  Moreover, 
the  defendant  is  estopped  from  denying 
the  existence  of  the  right  of  way.  The 
parties  could  only  have  meant  ways  which 
were  de  facto  enjoyed,  not  rights  of  way 
in  the  strict  legal  sense — Kay  v.  Oxley 
(l875]*  and  Bayley  v.  Great  Western 
Railway  [l884].'  Jay  could  have  been 
compelled  to  execute  the  deed —  Walsh  v. 
Lonsdale  [1882].^  He  could  not  possibly 
hold  the  property  against  his  vendor  free 
^m  the  right  of  way,  nor  can  the  defen- 
dant, his  assignee,  do  so  any  more  than  he 
could. 

(1)  11  L.  J.  Ex.  440,  446  ;  2  Q.B.  910,  9G7. 

(2)  44  L.  J.  Q.B.  210 ;  L.  R.  10  Q.B.  360. 

(3)  26  Ch.  D.  434. 

(4)  63  L.  J.  Ch.  2 ;  21  Ch.  D.  9. 


Buckmaster^  K,G.^  and  Earmanj  for 
the  defendant. — There  never  was,  in  fact, 
any  passage  as  of  right.  If  the  deed  had 
been  executed  by  Jay,  it  would  have 
operated  to  reserve  such  rights  of  way 
as  had  been  exercised  as  of  right.  But 
as  none  had  been  exercised  as  of  right, 
none  would  have  been  reserved.  But 
it  was  not  executed  by  Jay,  and  a 
fortiori  there  was  no  effective  reserva- 
tion. It  is  said  the  vendor  could  have 
compelled  Jay  to  execute  the  deed,  and 
Walsh  V.  Lonsdale^  is  cited  to  support 
that  view ;  but  that  case  goes  upon  the 
doctrine  that  equity  considers  that  as 
done  which  can  be  compelled  to  be  done. 
That  depends  here  on  whether  the  Court 
would  decree  specific  performance  against 
Jay.  The  answer  is.  No,  because  he 
knew  nothing  about  the  matter ;  he  was 
abroad,  and  had  fixed  the  purchase-price 
on  the  footing  that  there  were  no  such 
rights.  The  case  is,  of  course,  a  fortiori 
as  against  the  defendant,  who  was  Jay's 
assignee.  The  defendant  had  no  notice, 
either  actual,  constructive,  or  imputed,  of 
any  rights,  and  there  could  be  no  specific 
performance  against  her.  The  contract  was 
recited  in  the  deed  for  the  express  pur- 
pose of  excluding  any  question  as  to  what 
its  terms  were.  The  actual  contract  be- 
tween the  parties  can  only  be  looked  for 
and  found  in  the  completed  conveyance — 
Leggott  v.  Barrett  [l88o].^  The  plaintiffs 
cannot  succeed. 

Aetbury,  K,C.^  in  reply. — It  is  not 
denied  that  a  contract  cannot,  as  a  rule, 
be  looked  at  after  there  is  a  conveyance ; 
but  here  the  contract  can  be  looked  at 
outside  the  conveyance,  because  Jay  never 
executed  the  deed,  and  therefore  there 
was,  so  far,  no  deed.  Dighton  made  a 
contract  for  Jay,  and  Jay  amply  ratified 
it  by  going  into  possession  on  the  footing 
of  it.  The  defendant  knew  there  ought 
to  be  a  right  of  way,  and  she  had  no 
knowledge  of  anything  to  raise  a  dispute 
as  to  it ;  she  did  not  know  Jay  had  not 
executed  the  conveyance.  Specific  per- 
formance could  have  been  granted  both 
against  Jay  and  against  the  defendant. 
General  words  incorporated  in  a  convey- 
ance paFS  to  a  purchaser  all  ways  actu- 
ally used  by  him,  though  used  only  by 

(6)  51  L  J.  Ch.  90.  92 ;  15  Ch.  D.  306,  309. 
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permission  of  the  vendor — International 
Tea  Stores  v.  Hobbe  [i903]  « 

Buckley,  J. — As  regards  the  title  the 
matter  stands  thus.  Down  to  the  year 
1867  there  was  not  unity  of  title  as 
regards  the  three  farms,  Coxhill,  White 
Lodge,  and  Middle  Bury  Hill.  On 
March  25,  1867,  there  became  unity  of 
title,  because  at  that  date  the  owner  of 
Middle  Bury  Hill  and  White  Lodge  pur- 
chased Cozhill.  After  there  was  unity  of 
title,  of  course  there  could  be  no  acquisi- 
tion of  a  right  of  way  by  one  farm  as 
against  the  other.  On  March  26,  1902, 
the  then  owner  sold  all  three  farms  to 
May.  In  the  same  year,  a  month  or  two 
later,  May  was  minded  to  sell,  and  he 
offered  the  properties  under  certain  con- 
ditions of  sale,  and  an  agreement  to  buy 
White  Lodge  was  signed  by  a  Mr.  Proby  n 
Dighton  for  Captain  Jay,  on  May  16, 
1902.  There  is  inserted  in  manuscript 
into  the  particulars,  and  initialled  by 
Dighton,  these  words :  "  there  is  also 
reserved  to  the  vendor  his  heirs  and 
assigns  the  owners  and  occupiers  for  the 
time  being  of  Lots  24  and  33 '' — ^that  is. 
Middle  Bury  Hill  and  Oozhill— ''and  their 
servants  and  others  authorised  by  them 
all  rights  of  way  hitherto  exercised  by 
them  in  respect  of  such  lots  over  any 
portion  of  this  Lot  27."  It  seems  to  me 
that  this  is  admissible  and  valuable  for 
this  purpose — that  May,  the  owner  at  that 
moment  of  all  three  fiirms,  was  asserting, 
rightly  or  wrongly,  that  White  Lodge 
was  subject  to  some  rights  of  way  in 
favour  of  Middle  Bury  Hill  and  Goxhill. 
As  I  have  said,  rights  of  way  in  a  legal 
sense  cannot  have  existed,  because  there 
was  unity  of  title  between  the  three 
farms.  It  has  been  suggested  at  the  Bar 
that  a  possible  state  of  things  would  be 
that  as  between  tenant  and  tenant, 
whether  by  the  insistence  of  the  common 
owner  or  not,  the  one  tenant  might  have 
been  compelled  or  compellable  to  allow 
the  other  to  pass  over  hLs  farm.  That  is 
a  possible  state  of  things.  No  doubt  that 
would  yye  a  right  of  way  in  a  sense — that 
is  to  say,  the  tenant  of  White  Lodge 
might  take  White  Lodge  upon  terms 
imposed  upon  him  by  his  landlord  that  he 
(6)  72  L.  J.  Ch.  643;  [ly03]2  Ch.  105. 


should  let  Coxhill  through  his  grounds. 
Suppose  that  was  so,  then  May  was  saying 
by  these  words  that  there  was  such  a 
right ;  that  he  had  imposed  that  obliga- 
tion on  his  tenant.  Another  possible 
view  is  that  the  common  owner  had  not 
imposed  any  such  obligation  on  the 
tenant,  but  that  in  point  of  £9ict  as 
between  tenant  and  tenant  there  always 
had  been  a  user  by  the  one  of  a  right  of 
way  over  the  other,  and,  if  that  was  so, 
again  May,  the  common  owner,  was,  as 
it  seems  to  me,  asserting  it  by  these 
words  which  he  introduced  into  the  par- 
ticulars and  conditions  of  sale.  In  other 
words,  these  words  are  valuable,  I  think, 
as  shewing  that  May,  the  common 
owner,  was  stating  at  that  time  that  there 
existed  a  right  of  way  in  favour  of 
Coxhill  over  White  Lodge. 

Jay  became  the  buyer.  Jay's  contract, 
in  point  of  fact,  was  carried  through  by 
*  Probyn  Dighton.  Jay  left  England  for  a 
short  time,  and  the  contract  was  carried 
through  by  Dighton  on  his  behalf.  To  my 
mind,  nothing  arises  upon  that.  The  rights, 
whatever  they  are,  arise  by  reason  of  the 
fact  that  Jay  accepted  a  conveyance  and 
took  possession  upon  certain  terms.  The 
conveyance  was  not  executed  by  Jay. 
The  conveyance  was  executed  by  the 
vendor,  and  contained  these  words : 
'*  Except  and  always  reserved  unto  the 
said  Hubert  May  his  heirs  and  assigns 
the  owners  and  occupiers  for  the  time 
being  of  two  other  farms  forming  part  of 
the  said  Bed  Lodge  Estate  and  respec- 
tively known  as  Coxhill  Farm  and  Middle 
Bury  Hill  Farm  and  their  servants  and 
others  authorised  by  them  all  rights  of 
way  hitherto  exercised  in  respect  of  such 
farms  over  any  portions  of  the  heredita- 
ments hereinbefore  described  and  in- 
tended to  be  hereby  conveyed."  That 
deed  was  not  executed  by  Jay.  The 
agreement  of  May  16,  1902,  had  been 
executed  by  Probyn  Dighton  on  his  behalf 
and  had  incorporated  the  words  in  the 
conditions  reserving  the  rights  to  which 
I  have  referred.  Under  that  conveyance 
Jay  took  possession.  Was  Jay,  then, 
entitled  to  say  that,  inasmuch  as  the 
right  of  way  could  only  be  created  by 
grant,  and  he  did  not  execute  the  deed, 
there  existed  no  right  of  way,  and  the 


Digitized  by 


Google 


Vox.  74.] 


CHANCERY  DIVISION. 


681 


May  17.  Bellvills. 


reservation  effected  nothing?  In  other 
words,  if  there  were  rights  of  way  hitherto 
exercised  in  respect  of  such  farms,  could 
he  say,  by  reason  of  his  non-ezecutiou  of 
the  deed,  ^'  I  am  not  bound  by  that  "  ? 
In  my  opinion  he  could  not.  Suppose 
that  Jay  were  the  defendant  in  thik  action, 
he  is  a  person  who  has  taken  possession 
of  the  property  under  a  conveyance  which 
shews  that  he  is  to  be  a  certain  grantor. 
What  right  has  he  to  say  that  he  is  not 
bound  in  equity  to  give  effect  to  the 
terms  upon  which  he  so  obtained  posses- 
sion) The  Statute  of  Frauds  does  not 
apply,  there  is  part  performance,  the 
bargain  is  shewn  by  the  terms  of  the 
conveyance.  He  can  be  called  upon  by 
the  plaintiffs  to  give  effect  to  the  terms 
upon  which  he  obtained  possession — 
namely,  the  creation  of  those  rights  of 
way.  The  defendant  is  not  Jay,  but 
derives  title  under  Jay.  She  is  a  person 
who  became  a  transferee  of  a  mortgage 
which  was  executed  by  Jay.  She  neces- 
sarily has  notice  of  the  deed  of  June  24, 
1902,  and  of  the  reservation  which  I  have 
read  which  was  contained  in  it.  How 
can  she  say  she  is  not  bound  by  the  rights 
which  existed,  as  it  seems  to  me  they  did, 
as  against  Jay  ?  It  has  been  sought  to 
argue  that  she  had  no  notice  of  the  con- 
tract of  May  16,  1902,  which  referred  to 
*^all  rights  of  way"  in  the  conditions, 
because  that  contract  had  been  executed 
by  the  conveyance.  It  seems  to  me  that 
IB  not  so ;  it  had  not  been  executed  by 
the  conveyance,  so  &r  as  it  required  a 
grant  by  Jay  of  the  rights  of  way  re- 
served ;  it  was  still  executory  as  regards 
that.  She  was  put,  as  it  seems  to  me, 
upon  enquiry  to  ascertain  what  were  the 
ways  spoken  of  in  the  conveyance  as 
being  rights  of  way  hitherto  exercised  in 
respect  of  certain  farms.  She  cannot  say 
that  she  took  without  notice  of  that. 
Therefore  there  exist  as  against  the  de- 
fendant the  same  rights  as  would  have 
existed  against  Jay  in  respect  of  this  * 
matter. 

That  being  so,  I  have  to  determine 
whether  in  point  of  fact  there  were 
"  rights  of  way  hitherto  exercised."  No 
doubt  there  were  no  rights  of  way  in  the 
sense  of  legal  rights  of  way,  easements 
enjoyed  by  the  one  property  as  against 


the  other,  because  all  three  properties 
were  in  one  hand.  But  there  is  the 
principle  of  Kay  v.  Oxley  ^  and  Bayley  v. 
Great  Western  Railway}  I  am,  under 
these  circumstances,  entitled  to  look  and 
see  whether  there  were  rights  of  way 
exorcised,  not  as  being  legal  rights  of 
way,  but  rights  of  way  enjoyed  or  exer- 
cised in  fact  by  the  one  tenant  over  the 
land  of  the  other.  That  is  a  question  of 
fact.  The  result  of  the  evidence,  to  my 
mind,  is  that  whether  by  leave,  whether 
permission  was  asked,  or  however  it  came 
about,  Coxhill  did  regularly  and  systemati- 
cally use  this  way,  by  the  Davenport  Gkite, 
always  keeping  south  of  the  railway  and 
passing  White  Lodge  either  by  going 
north  or  south  of  it.  That  has  gone  on 
for  thirty-five  years.  Then  came  the 
deed.  Were  there  or  were  there  not 
rights  which  in  1902  could  be  called 
"  rights  of  way  hitherto  exercised  "  in 
respect  of  Ck>xhill  over  White  Lodge  1  I 
think  that  there  were.  I  think  this 
roadway  from  Davenport  Gate  by  the 
level  crossing  and  on  to  the  Minety  Boad 
was  a  right  of  way  in  1902  exercised  in 
respect  of  Coxhill.  It  was  not  a  legal 
right  of  way.  Was  it  a  right  of  way  to 
which  Jay,  under  the  deed  of  June  24, 
1902,  was  bound  to  give  effect  ?  I  answer 
Yes,  it  was ;  that  he  could  be  compelled, 
and  the  defendant  taking  under  him 
could  be  compelled,  to  give  effect  to  it. 
It  seems  to  me  to  follow  that  the  plain- 
tiffs are  entitled  to  an  injunction  restrain- 
ing the  defendant  from  interfering  with 
that  right  of  way ;  and  therefore  I  grant 
an  injunction,  and  the  defendant  must 
pay  the  costs. 

Solicitors— Gribble,  Oddie,  Sinclair  k  Johnson, 
agents  for  Hewett  &  Churchill,  Reading,  for 
plaintififs ;  Lee  k  Fembertons,  for  defendant. 

[Reported  hy  Arthur  Lawrenec,  Esq, 
Barrisfter-at  •  Law, 


Digitized  by 


Google 


682 


CHANCERY  DIVISION. 


[1905 


Warrington,  J.  ^ 

1905.  >       Lewis  t;.  Green. 

June  23.        ) 

Practice — Originating  Summons — Con- 
struction of  Document — Questions  of  Fact 
— Jurisdiction — Rules  of  Supreme  Courts 
Order  LIV,k,  i^ules  1  arid  4. 

An  originating  summons  under  Order 
Z/F.A,  rule  I  is  not  the  proper  mode  of 
procedure  in  a  case  where  questions  both  of 
fact  and  of  construction  of  a  written  in- 
strument arise,  and  where  the  decision 
of  the  questions  of  construction  wiU  not 
necessarily  put  an  end  to  the  litigation. 

Originating  summons. 
W.  Hatfield  Green,  the  respondent  to 
the  summons,  was  the  executor  and 
trustee  of  the  will  of  J.  Hatfield,  under 
which  his  nephew,  W.  J.  Hatfield  Green, 
took  an  interest.  There  was  some  doubt 
how  far  the  gift  to  the  nephew  took 
effect,  and  by  a  deed  of  December  10, 
1897,  W.  Hatfield  Green  agreed  to  trans- 
fer certain  securities  to  his  nephew ;  the 
nephew  released  the  unde  and  the  testa- 
tor's estate  except  in  respect  of  two  items 
of  property,  indemnified  him  against 
claims  by  next-of-kin  to  the  extent  of 
2,500^,  and  charged  the  transferred  secu- 
rities for  that  purpose ;  the  certificates  of 
the  securities  were  to  be  held  by  the 
uncle  during  the  continuance  of  the 
charge;  the  charge  was  to  exist  till 
December  31,  1903,  when,  if  no  claim  bad 
been  made  by  other  persons,  the  uncle 
was  to  hand  over  the  certificates  to  the 
nephew;  the  uncle  guaranteed  that  the 
annual  income  from  the  securities  should 
be  123Z.  \s,  &2.  at  least  until  December  31, 
1903,  and  that  the  aggregate  value  of  the 
securities  should  then  be  not  less  than 
2,46U.  138.  6(i. 

On  March  9, 1898,  the  nephew  executed 
a  mortgage  for  200/.  of  all  his  estate 
and  interest  in  the  testator's  estate  and 
under  the  deed  of  December  10,  1897,  to 
F.  Austin  and  J.  A.  Holdsworth. 

This  mortgage  recited  the  will  and  the 
deed  of  December  10,  1897,  but  did  not 
mention  the  guarantee. 

On  April  29,  1898,  the  nephew  mort- 
gaged the  same  property  to  the  same 
mortgagees   to    secure    aaother    sum   of 


200Z.    The  guarantee  was  not  referred  to 
in  this  mortgage. 

By  a  deed  of  March  24,  1899,  which 
recited  the  wUl  and  the  deed  of  Decem- 
ber 10,  1897,  including  the  guarantee  and 
the  two  mortgages,*  Austin  and  Holds- 
worth,  in  consideration  of  800/.,  conveyed 
to  the  applicant,  J.  D.  B.  Lewis,  "  all  the 
premises  comprised  in  and  assigned  by  the 
hereinbefore  recited  indentures  of  March  9, 
1898,  and  April  29,  1898,  as  the  same  are 
more  particularly  described  in  the  first 
schedule  hereto,"  and  all  the  interest  of 
the  nephew  under  the  will.  The  first 
schedule  contained  a  list  of  securities,  but 
no  reference  to  the  guarantee. 

On  November  4,  1904,  Lewis  issued  a 
writ  in  the  King's  Bench  Division  against 
W.  Hatfield  Green,  claiming  under  the 
guarantee  l,476f.  10«.  6<^.  alleged  to  be 
the  difference  between  the  guaranteed 
value  of  the  capital  and  income  and  the 
amounts  received  and  realised.  The 
respondent  pointed  out  that  it  was  an  in- 
convenient action  to  try  in  the  King's 
Bench  Division.  That  action  was  ac- 
cordingly discontinued  and  the  costs  were, 
by  agreement,  made  costs  in  the  Chancery 
action. 

Lewis  proposed  to  proceed  by  origina- 
ting summons,  but  the  respondent's 
solicitors  replied  that  questions  of  fact 
would  arise,  and  that  the  proper  course 
was  by  writ.  Accordingly  on  Novem- 
ber 26,  1904,  Lewis  issued  a  writ  in  the 
Chancery  Division. 

On  January  3, 1905,  Austin  and  Holds- 
worth  executed  a  deed  conveying  and 
assigning  to  Lewis  by  way  of  confirma- 
tion all  the  premises  comprised  in  the 
mortgages.  On  January  10,  1905,  Lewis 
served  notice  discontinuing  the  Chancery 
action,  and  took  out  an  originating 
summons  under  Order  LIY.A,  a^ng  for 
a  declaration  that  according  to  the  true 
construction  of  the  above-mentioned 
deeds  the  benefit  of  the  guarantee  had 
been  assigned  to  and  was  vested  in  him. 
He  asked  the  respondent's  solicitors  to 
accept  service  of  it.  In  answer  to  that 
request,  on  January  25,  1905,  they  wrote 
saying  they  could  not  accept  service  of  the 
originating  summons,  that  the  defendant 
was  abroad,  and  saying  this :  "  We  again 
invite  you  to  issue  a  writ  in  the  Chancery 
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Division.  If  you  do  this  we  will  at  once 
enter  appearance  for  the  defendant.  We 
are  advised  that  for  the  reasons  stated  in 
our  letter  of  November  24  last,  the  pro- 
ceedings should  be  by  writ,  and  not  by 
originating  summons."  Lewis,  however, 
persisted  in  proceeding  with  the  summons, 
and  it  now  came  on  for  hearing. 

H.  TerreU,K.C.j  and  C\  G.  Church,  for 
the  applicant. — The  summons  raises  ques- 
tions of  construction  of  the  deeds. 

Eowden,  K.C,  and  SargarU,  for  the 
respondent,  took  the  preliminary  ob- 
jection that  the  case  could  not  be  tried 
on  originating  summons.  Order  LIY.a 
is  confined  to  enabling  the  Court  to 
decide  questions  of  construction,  and 
nothing  else,  and  it  does  not  enable  the 
Court  to  grant  any  relief;  therefore  the 
account  which  is  asked  for  cannot  be 
directed  on  this  summons.  The  con- 
struction of  the  deeds  will  not  settle  the 
matter :  in  order  to  dispose  of  it,  it  will 
be  necessary  to  decide  several  questions 
of  fact.  When  the  case  comes  on  for 
trial  we  shall  prove  that  the  deed  of 
January  3,  1905,  was  in  fact  and  in  law, 
quite  independently  of  construction, 
inetfectual  to  pass  the  benefit  of  the 
guarantee  to  the  applicant.  Further, 
even  assuming  that  the  benefit  of  the 
guarantee  has  passed  to  the  applicant, 
we  shall  prove  that  the  nephew  has  so 
acted  as  to  deprive  himself  of  the  benefit 
of  it.  Further,  we  shall  prove  that  the 
applicant  has  suffered  no  damage.  The 
proper  procedure  was  by  writ. 

//.  Terrell,  K.C.,  in  reply.— The  sum- 
mons raises  questions  of  construction, 
and  there  is  no  reason  why  they  should 
not  be  tried  now.  If  they  are  decided 
against  us,  the  litigation  will  be  at  an 
end.  Questions  of  fact  can  Ibe  deter- 
mined under  Order  LIY.A.  He  referred 
to  Nohbs  V.  Lau)  Reversionary  Interest 
Society  [1896],^  Maeon  v.  Schuppiaeer 
[1899],^  and  Nicholla  v.  NichoUa  [l899].* 

Wabbington,  J.  —  This  summons  is 
issued  under  Order  LIV.a.,  rule  1,  which 

(1)  65  L.  J.  Ch.  906 ;  [1896]  2  Ch.  830. 

(2)  81  L.  T.  147. 

(3)  81L.  T.  811. 


provides  this :  **  In  any  Division  of  the 
High  Court,  any  person  claiming  to  be 
interested  under  a  deed,  will,  or  other 
written  instrument,  may  apply  by  origi- 
nating summons  for  the  determination  of 
any  question  of  construction  arising 
under  the  instrument,  and  for  a  declara- 
tion of  the  rights  of  the  persons  in- 
terested." Then  there  are  provisions  for 
service  which  I  need  not  mention,  and 
rule  4  is  as  follows:  ''The  Court  or  a 
Judge  shall  not  be  bound  to  determine 
any  such  question  of  construction  if  in 
their  or  his  opinion  it  ought  not  to  be 
determined  on  originating  summons." 

In  the  first  place,  the  Order  is  confined 
to  questions  of  construction.  Of  course, 
in  a  sense,  every  question  of  construction 
may  involve  some  question  of  fact.  It 
may  be  a  question  about  which  there  is 
no  dispute;  but  in  order  to  raise  any 
question  of  construction  some  facts  must 
be  proved  or  admitted.  But  for  all  that, 
the  Order  is  confined  to  enabling  the 
Court  to  decide  questions  of  construction 
and  nothing  else,  and  the  Order  does  not 
enable  the  Court  to  grant  any  relief;  it 
can  only  determine  the  question  of  con- 
struction and  declare  the  rights  of  the 
parties.  So  in  any  case  I  could  not  order 
the  account  to  be  taken  which  is  asked 
for  by  the  summons. 

[His  Lordship  stated  the  facts,  and  con- 
tinued :]  Now  this  originating  summons 
comes  on.  The  objection  is  at  once  re- 
newed which  was  made  as  soon  as  it 
was  issued,  that  the  procedure  under 
Order  LIV.a  is  not  the  appropriate  pro- 
cedure. What  is  said  is  this :  "  The 
construction  of  the  deeds  will  not  settle 
the  matter,  because  on  a  case  of  mixed 
feet  and  law,  I,  the  respondent,  have 
another  defence  to  the  action — namely, 
that  the  deed  of  1905,  in  the  circum- 
stances which  I  shall  prove  when  the 
action  comes  on  for  trial,  was  in  fact  and 
in  law,  quite  independently  of  construc- 
tion, ineffectual  to  pass  the  benefit  of  the 
guarantee  to  the  applicant.  Further  than 
that,  I  shall  say  also  when  the  matter 
comes  on  for  trial  that,  even  assuming 
that  the  benefit  of  the  guarantee  has 
passed  to  the  applicant,  I,  the  respon- 
dent, have  a  complete  answer  to  the  action, 
arising  partly  from  the  conduct  of  the 
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person  to  whom  the  guarantee  was  given  ; 
and,  further,  I  have  a]so  a  C3mp]ete 
answer,  because  I  shall  have  to  call  upon 
the  applicant  to  prove  damages  for  breach 
of  the  guarantee,  which  he  will  not  be 
able  to  establish/'  Now  under  those  cir- 
cumstances the  applicant  persists  in  ask- 
ing me  to  determine  this  question  of  con- 
struction. In  my  opinion  I  ought  not  to 
do  so.  It  seems  to  me  that  under  such 
circumstances  as  these  under  which  this 
summons  was  issued,  Order  LIY.a  is  not 
the  appropriate  mode  of  procedure.  The 
result  might  be  this :  The  Court  may,  after 
considerable  litigation  involving  an  argu- 
ment in  the  Court  of  first  instance,  an 
argument  in  the  Court  of  Appeal,  and 
possibly  an  argument  in  the  House  of 
Lords,  come  ultimately  to  the  decision 
that  on  the  question  of  construction 
raised  by  this  summons  the  applicant  is 
right.  Well,  what  then  )  No  relief  can 
be  given  on  that.  There  are  other  points 
which  have  to  be  decided.  They  can  only 
be  decided  by  bringing  an  action,  and  in 
that  action  it  may  turn  out  that,  notwith- 
standing the  applicant  is  right  on  the 
question  of  construction,  he  is  ultimately 
wrong.  The  respondent  would  have  to  pay 
all  the  expense  of  the  litigation  on  the 
question  of  construction,  which  will  be 
utterly  useless.  It  seems  to  me  that 
where  one  finds  circumstances  such 
as  I  find  here,  the  procedure  under 
Order  LIY.A  is  improper.  It  is  only 
intended  to  enable  the  Court  to  decide 
questions  of  construction  where  the  deci- 
sion of  those  questions,  whichever  way  it 
^^7  g^9  ^^^1  settle  the  litigation  between 
the  parties.  It  is  not  intended  that  ques- 
tions of  construction  which,  if  they  are 
decided  in  one  way  only  will  settle  the 
dispute  between  the  parties,  should  come 
up  for  decision  on  an  originating  sum- 
mons. It  seems  to  me  it  would  be  most 
inconveoient  to  resort  to  the  order  in  a 
case  where  it  is  uncertain  what  may  be 
the  ultimate  decision  on  the  point  of  con- 
struction, and  where,  if  the  decision  is  in 
one  way,  it  involves  further  litigation. 
I  think  the  summons  in  this  case  is  mis- 
conceived; and,  having  regard  to  the 
warning  which  the  applicant  had  from 
respondent's  solicitors,  I  think  the  only 
thing  I  can  do  is  to  refuse  to  make  any 


order  on  the   summons  except  to  order 
the  applicant  to  pay  the  costs  of  it. 

Solicitors — J.  D.  B.  LewiB,  for  applicant ; 
W.  W.  Wynne  &  Sons,  for  respondent. 

[Reported  hy  W,  A.  O.  Woods,  Etq.^ 
Barriiter-at-Law. 


Wabrinqton,  J.  1        Vebschurb  & 

1905.  >  Zooii's  Trade  Mark, 

Aug.  10.       J  In  re. 

Trade  Mark — Ward  representing  Sound 
of  Letters — Eegistration — Patents^  Designs^ 
and  Trade  Marks  Act,  1883  (46  d:  47 
Vict,  e.  57),  8.  ^i— Patents,  Designs,  and 
Trade  Marks  Act,  1888  (51  <{r  52  Vict 
c.  50),  s.  10. 

The  applicants  were  oumers  of  an  old 
trade  mark  consisting  of  the  letters  "  VZ." 
An  application  by  them  for  the  registration 
of  the  word  "  Vezet "  was  granted. 

Whether  a  word  whicfh  is  merely  a  com- 
hination  of  the  sounds  of  letters  can  he 
registered  as  a  new  mark,  qusere. 

Motion. 

The  applicants,  J.  M.  Yerschure  & 
Zoon,  of  Rotterdam  and  London,  carried 
on  business  in  the  manufsusture  and  sale  of 
margarine,  cheese,  and  articles  of  dairy 
produce,  apd  other  goods  of  a  simikr 
character. 

They  were  the  owners  of  a  trade  mark 
for  cheese,  consisting  of  the  letters  **  Y  Z," 
which  had  been  i*egistered  on  July  9, 
1885,  as  an  old  mark  in  use  for  about 
eleven  years  before  August  13,  1875,  and 
the  registration  of  which  had  been  re- 
newed for  eleven  years  from  July  9, 1899. 

They  desired  to  register  as  their  pro- 
perty in  the  United  Kingdom,  and  for 
the  purposes  of  their  British  trade,  a  new 
mark,  and  accordingly  adopted  the  word 
"Yezet,"  which  had  been  registered  as 
their  property  in  Holland,  the  Dutch 
Indies,  Belgium,  Spain,  France,  Italy, 
Switzerland,  British  India,  Germany,  and 
other  countries. 

On  October  29,  1904,  they  applied  for 
the  registration  of  '^Yezet"  as  a  trade 
mark  for  cheese  only  (having  previously 
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made  a  similar  application,  which  had 
been  refused,  for  cheese,  butter,  and  mar- 
garine), as  being  an  invented  word  and  as 
having  no  reference  to  the  character  or 
quality  of  the  goods. 

The  Comptroller  of  Patents  refused 
the  application  on  the  ground  that  the 
word  "  Vezet "  was  not  within  the  de- 
finition of  section  64  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  as 
amended  by  section  10  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1888,^ 
his  objection  being  that  "  Yezet "  seemed 
to  be  merely  the  initials  "V  Z "  in 
Dutch. 

On  January  21,  1905,  the  applicants 
gave  notice  of  their  intention  to  appeal  to 
the  Board  of  Trade  from  the  Comptroller's 
decision. 

The  Board  of  Trade  referred  the  appeal 
to  the  High  Court. 

The  applicants  now  moved  accordingly 
that  the  Comptroller's  decision  might  be 
reversed  and  the  registration  proceeded 
with. 

Cave,  K,C.,  and  Sebastian,  for  the 
applicants. — In  view  of  what  Lindley, 
L.J.,  said  in  FarbevfabrikeWs  Trade  Mark, 
In  re  [i894],*  as  to  the  discretion  of  the 
Comptroller,  and  its  limitations,  in  refus- 
ing to  register  a  trade  mark,  this  is  clearly 
a  case  in  which  the  Court  should  direct 
the  registration  to  proceed. 

R,  J,  Parker,  for  the  Comptroller. — 
The  Comptroller's  discretion  should  not 
be  interfered  with.  Letters  cannot  be 
registered  as  a  new  mark  under  the  Acts  ; 

(1)  Section  64  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1S83,  as  amended  by  sec* 
tion  10  of  the  Patents,  Designs,  and  Trade 
3lBrkB  Act,  1888,  enacts : 

. "  (1)  For  the  purposes  of  this  Act,  a  trade 
mark  must  consist  of  or  contain  at  least  one  of 
the  following  essential  particulars : 

"  (a,')  A  name  of  an  individual  or  firm  .  .  .  . ; 
or 

'*  (J.)  A  written  signature  or  copy  of  a  written 
signature  of  the  individual  or  firm  .  .  .  . ;  or 

"  (c.)  A  distinctive  device,  mark,  brand,  bead- 
ing, label,  or  ticket ;  or 

•*  (d.)  An  invented  word  or  invented  words ; 
or 

"  (0.)  A  word  or  words  having  no  reference 
to  the  character  or  quality  of  the  goods,  and 
not  being  a  geographical  name.  .  .  .'' 

(2)  63  L.  J.  Ch.  257,  259;  [1894]  1  Ch.  645, 
652. 


they  do  not  constitute  one  of  the  "  essen- 
tial particulars"  required  by  the  Acts, 
and  no  initials  not  combined  as  a  mono- 
gram have  ever  been  registered  as  a  mark 
unless  used  before  1875.  If  letters 
cannot  be  registered  as  a  mark,  the 
names  of  letters  cannot  be,  and  it  has  not 
been  the  practice  of  the  office  since  1890 
to  register  them.  For  example,  as  the 
letters  *'  J  G "  cannot  be  registered,  the 
word  "Jaygee,"  representing  the  sound 
of  the  letters,  has  not  been  considered  an 
invented  word.  It  has  been  thought  in 
the  first  place  that  the  use  of  the  word 
"  Jaygee "  would  lead  to  deception,  and 
interfere  with  the  use  of  the  letters 
"  J  G  "  by  other  persons,  and  as  a  matter 
of  discretion  the  registration  of  marks 
of  such  a  character  has  been  refused. 
"  Vezet "  to  a  Dutchman  is  the  equivalent 
of  the  letters  "V  Z."  Secondly,  no 
person  has  a  right  to  inclose  any  part  of 
the  open  common  of  the  English  lan- 
guage. The  only  distinction  of  this  case 
from  others  is  that  the  applicants  are 
already  the  registered  owners  of  "  V  Z  " 
as  an  old  mark.  But,  even  so,  there  is 
not  sufficient  in  what  Lindley,  L.J.,  said 
in  Farbenfabi'iken'e  Trade  Mark,  In  re,^ 
to  exclude  the  Comptrollers  discretion. 

Warrington,  J. — ^This  is  an  applica- 
tion by  way  of  appeal  from  the  Comp- 
troller, who  has  refused  to  register  a 
proposed  trade  mark.  The  trade  mark 
proposed  to  be  registered  is  a  word  spelt 
"  V-e-z-e-t,*'  and  it  is  said  to  be  properly 
pronounced  "  Vez^t,"  with  the  accent  on 
the  last  syllable.  Whether  it  is  properly 
so  pronounced,  or  whether  it  would 
generally  be  so  pronounced,  or  not,  may 
be  doubtful,  but  the  word  which  is  sought 
to  bo  registered  is  that  word  "  V^zet  "  or 
"  Vez^t,"  or  however  it  may  be  pro- 
nounced. 

The  &cts  are  these.  The  applicants, 
who  are  cheese  merchants  carrying  on 
business  in  Holland,  with  a  branch  here, 
have  had  on  the  register  for  twenty 
years  the  letters  "  V  Z  "  registered  as  an 
old  mark  used  about  eleven  years  before 
August  13,  1875.  The  well-known 
section  of  the  Act  contains  amongst  the 
'^  essential  particulars "  (sub-sections  d 
and  e)  "an  invented   word  or  invented  ^ 
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words ;  or  a  word  or  words  having  no 
reference  to  the  character  or  quality  of  the 
goods,  and  not  being  a  geographical  name.'' 
In  my  opinion,  this  word  "  Vezet,"  as  I 
will  call  it,  which  seems  to  be  the  proper 
pronunciation,  falls  under  both  these 
heads.  It  is  not  said  to  be  a  word  in  any 
known  human  language.  The  utmost 
that  can  be  said  against  the  contention 
that  it  is  an  invented  word  is  that  it  is  a 
combination  of  the  two  sounds  which  in 
Dutch  are  used  to  represent  the  two 
letters  "V"  and  "Z."  It  seems  to  me 
therefore  that  prima  facie  this  word 
comes  within  the  ^'  essential  particulars,'' 
and  as  such  can  be  registered. 

Now  the  existing  section  with  regard 
to  what  may  be  registered  as  a  trade 
mark  excludes  letters  as  essential  parts 
unless  they  have  been  used  as  old  marks 
prior  to  August  13,  1875.  When  I  say 
it  excludes  them,  what  I  mean  is  that  it 
does  not  include  letters  unless  they  have 
been  so  used.  Now  the  Comptroller 
states  that  it  has  been  the  practice  ever 
since  the  year  1890  to  refuse  to  register 
words  which  merely  represent  the  sound 
of  letters.  That  refusal  has,  as  I  under- 
stand, been  based  on  two  grounds— first, 
that  it  is  an  evasion  of  the  restriction 
imposed  by  section  64 ;  and  secondly, 
that  it  is  calculated  to  deceive  in  this 
way — ^that,  to  take  the  example  given  in 
the  Comptroller's  affidavit,  if  you  register 
the  word  '*  Jaygee,"  and  that  is  allowed  to 
be  used  as  a  trade  mark  in  connection 
with  goods,  persons  are  apt  to  know  those 
as  "  Jaygee "  goods,  and  then  it  may  be 
said  that  for  some  one  else  afterwards  to 
use  the  letters  ''  J  G  "  in  connection  with 
those  goods  would  be  a  colourable  imita- 
tion, and  therefore  an  infringement  of  the 
trade  mark,  because  those  second  goods 
would  tend  to  be  bought  as  "Jaygee" 
goods.  Now  I  do  not  want  to  say  any- 
thing about  the  general  exercise  of  his 
discretion  by  the  Comptroller  in  this 
matter;  I  do  not  want  to  upset  the 
practice  which  he  has  pursued  hitherto. 
What  I  have  to  consider  is  the  mark  now 
before  me,  and  to  say  whether  there  is  or 
is  not  in  my  opinion  any  good  reason  for 
not  registering  this  particular  mark.  In 
the  first  place  I  have  said  that  I  think  that 
this  prima  facie  comes  within  the  ''essen- 


tial particulars  "  of  a  trade  mark  in  sec- 
tion 64.    What  Lord  Justice  Lindley  said 
in  the  "  Somatose  "  case  which  is  reported 
under    the    name    of    Farhenfalriken'a 
Trade  Mark,  In  re,^  was:  "These  sec- 
tions "  (that  is,  sections  70,  72,  and  73 
of  the  Act  of  1883),  "  and  the  discretion 
given  by  section  62,  sub-section  4,  of  the 
Act  of  1883  to  the  Comptroller  to  refuse 
to  register  a  trade  mark,  would  clearly 
justify  the  rejection  of  any  trade  mark, 
even  if  it  contains  one  of  the  statutory 
requisites,  if  such  a  mark  be  of  an  indecent 
or  libellous  character,  or  if  it  infringes  the 
right  of  some  other  person,  or  if  it   is 
identical  with  or  so  similar  to  one  already 
registered  as  to  be  calculated  to  deceive. 
But  I  can  find  no  other  restriction  ;  and 
if  a  person  seeks  to  register  a  trade  mark 
which  is  open  to  none  of  these  objections, 
and    which    does    contain    one    of    the 
essentials  mentioned  in  section  10  of  the 
Act  of  1888,   I  am  aware  of  no  legal 
principle  which  would  justify  the  Court  in 
refusing  to  direct  its  registration.     This 
discretion  given  to  the   Comptroller   is 
subject  to  appeal  to  the  Board  of  Trade 
(section  62,  sub-section  4,  of  the  Act  of 
1883);  and,  the  Board  of  Trade  having 
remitted  the  appeal  to  the  Court  under 
section  62,  sub-section  5,  of  the  same  Act^ 
the  Court  must  decide  the  question  in 
accordance   with    legal    principles,    and 
cannot  properly  decline  to  review    the 
decision  of  the  Comptroller."    Now  I  do 
not  eay  that  those  words  of  Lord  Justice 
Lindley  are  intended  to  be  absolutely  ex- 
clusive, but  they  do  at  any  rate  come  to 
this — that  when  the  Comptroller  is  dealing 
with  any  particular  mark  he  must  find 
some  legal  principle  which  would  justify 
the  re&sal  to  direct  registration.      In 
this  particular  case  it  seems  to  me  that 
neither  of  the  objections  which  the  Comp- 
troller has  thought  sufficiently  forcible  to 
induce  him  to  adopt  the  general  practice 
which  I  have  referred  to  applies.     In  the 
first  place,  I  do  not  consider  that  the  use 
of  this  word  is  an  attempt  to  appropriate 
the  letters  "V  Z"  as  a  new  mark.    It 
seems   to  me    that    no    Englishman  of 
ordinary  experience  would  suppose  that 
that  the    word    "V6zet"    or    "Vez^t" 
means  the  English  letters   "V  Z."    It 
requires  a  knowledge  of  the  Dutch  Ian- 
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guage,  with  which  not  many  people  in 
England  are  ^miliar,  to  trandate  that 
word  into  the  letters  "V  Z."  In  the 
second  place,  I  do  not  think  it  is  likely  to 
lead  to  the  consequences  which  the  Comp- 
troller apprehends  in  the  case  of  other 
marks  which  are  merely  letters  written 
out  in  full,  for  this  reason,  that,  assuming 
that  "Vezet"  is  merely  the  letters 
"  V  Z  "  written  out  in  full,  there  have  for 
twenty  years  been  on  the  register  the 
letters  "V  Z "  in  regard  to  cheese,  that 
being  the  only  article  in  respect  of  which 
the  applicants  propose  to  register  this 
mark.  It  seems  to  me  therefore  that  the 
applicants  must  have  in  twenty  years 
acquired  such  an  exclusive  right  to  use 
these  letters  "  V  Z "  that  nobody  now 
who  was  to  put  these  lettera  "  V  Z  "  on 
his  goods  could  avoid  being  stopped.  It 
seems  to  me,  therefore,  that  both  the 
objections  which  are  made  to  the  registra- 
tion of  words  representing  letters  written 
out  in  full,  which  the  Comptroller  has 
adopted  as  sufficient  in  genend  to  prevent 
him  from  registering  such  words,  do  not 
apply  to  this  particular  case.  I  think, 
therefore,  the  applicants  are  entitled  to 
have  their  mark  registered. 

[At  the  request  of  counsel  for  the 
Comptroller,  Warrington,  J.,  added 
that  a  note  would  be  put  upon  the  re- 
gister that  the  registration  of  this  mark 
was  not  intended  to  interfere  with  the  use 
by  any  person  of  the  letters  '*  V  Z."  That 
would  not  affect  the  applicants'  rights 
under  their  old  registration.] 


Solicitors— Ellis,  Munday  Sc  Clarke,  for  appli- 
cants; Solicitor  to  Board  of  Trade,  for 
Comptroller. 

[Beporied  hy  Arthur  Lawrence,  Esq^ 
Barrister-at'Law. 


Wrat  v.  Wray. 


Vendor  and  Purchaser — Conveyance — 
Realty — Misdeseription  of  Purchaser — 
Evidence  o/IdeTUity, 

William  Wray,  in  partnership  with  his 
two  sons  and  another  person,  carried  on 
hu^ness  at  Laurel  House,  North  Hill, 
Highgate,  tmder  the  style  of  "  William 
Wray,"  without  the  addition  of  the  words 
"<i&  Co"  or  any  other  words,  William 
Wray  died  in  1885,  and  his  widow  was 
admitted  as  a  partner  in  his  place  and 
the  btisiness  was  carried  on  as  before  and 
under  the  same  name.  In  1890  the 
partners  bought  North  HiU  House,  High- 
gale,  as  an  investment,  and  paid  for  it 
oui  of  partnership  assets.  The  conveyance 
was  made  between  the  vendor  of  the  one 
part  and  •*  William  Wray  of  Laurel 
House,  North  Hill,  Highgate"  of  the 
other  part,  and  the  property  was  conveyed 
to  WUliam  Wray  in  fee-simple  : — Held, 
that  the  legal  estate  passed  by  the  convey- 
ance to  the  four  partners  as  joint  tenants, 

Maughan  v,  Sharpe  (34  L.  J.  C.P.  19  ; 
17  C.  B.  (n.s.)  US)  followed. 

Adjourned  summons. 

William  Wray  carried  on  business 
under  his  own  name  at  Laurel  House, 
North  Hill,  Highgate.  He  took  into 
partnership  his  sons  Henry  Wray  and 
William  James  Wray,  and  Joseph  Turn- 
bull,  and  the  business  was  carried  on  by 
them  under  the  style  of  "  William  Wray," 
without  the  addition  of  the  words  "  &  Co." 
or  any  other  words.  William  Wray 
died  in  1885,  and  his  widow,  Eliza  Wray, 
was  admitted  as  a  partner  in  his  place. 
The  business  W8S  carried  on  as  before 
and  under  the  same  name.  In  1890  the 
partners  bought  North  House,  Highgate, 
as  an  investment  for  1,150/.,  which  was 
paid  out  of  the  partnership  assets.  In 
order  to  carry  into  effect  this  purchase  a 
conveyance  was  executed  on  September  22, 
1890.  It  was  made  between  the  vendor 
of  the  one  part  and  "William  Wray  of 
Laurel  House,  North  Hill,  Highgate,  in 
the  county  of  Middlesex,  optician  (here- 
inafter called  the  purchaser)  of  the  other  t 
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parfc,"  and  witnesBed  that  '4noonsideratioii 
of  the  sum  of  1,150/.  as  purchase-money 
to  the  vendor  paid  by  the  purchaser  on 
or  before  the  execution  of  these  presents 
....  the  vendor  as  beneficial  owner 
hereby  conveys  unto  the  purchaser"  North 
Hill  House,  '*  to  hold  the  same  unto  and 
to  the  use  of  the  purchaser  in  fee  simple." 
The  conveyance  was  executed  by  the 
vendor,  and  also  by  Henry  Wray,  who 
signed  the  name  "William  Wray"  at 
the  end  of  the  conveyance  with  the  con- 
currence of  the  other  partners.  Henry 
Wray  retired  from  the  partnership,  re- 
ceiving from  his  partners  the  full  value 
of  his  share  in  the  partnership  assets,  in- 
cluding North  Hill  House,  and  died  in 
1902.  His  widow  was  his  sole  executrix 
and  representative,  and  did  not  claim 
any  beneficial  interest  in  the  property. 

The  heir-at-law  of  William  Wray  was 
William  James  Wray,  one  of  the  partners. 

Since  the  purchase  North  Hill  House 
had  always  been  dealt  with  as  part  of  the 
partnership  assets. 

This  was  a  summons  taken  out  by  the 
three  continuing  partners  against  Henry 
Wray's  widow  for  a  declaration  that  upon 
the  true  construction  of  the  conveyance  the 
legal  estate  in  North  Hill  House  ^'  passed 
by  such  indenture  to  the  persons  then 
carryiog  on  business  under  the  stylo  or 
firm  of  William  Wray  namely  the  plain- 
tiffs and  the  late  Henry  Wray  as  part  of 
their  partnership  property." 

H,  Greenwood,  for  the  summons. — The 
house  was  paid  for  out  of  partnership 
assets  of  the  firm  of  "William  Wray." 
At  the  time  of  the  conveyance  there  was 
no  such  person  as  William  Wray  living 
at  the  address.  Evidence  will  be  admis- 
sible to  shew  who  was  meant  by  "  William 
Wray  " — Lindley  on  Partnerships  (7th  ed.), 
p.  129,  and  Maughan  v.  Sharps  [l864].^ 
It  is  clear  that  the  conveyance  was 
intended  to  be  to  the  four  partners. 
They  took  the  legal  estate  as  joint  tenants, 
and  in  equity  the  property  is  held  as 
personalty  by  the  surviving  partners  as 
tenants  in  common — Elphinstons  on  Iivter- 
pr station  of  DesdSy  p.  281,  rule  105, 
4  th  exception. 

(1)  31  L.  J.  C.P.  19;  17  C.  B.  (x.s.)  443. 


C.  «7.  McUhew,  for  the  representative  of 
Henry  Wray. 

Washington,  J.,  stated  the  (acts,  and 
continued :  The  only  question  I  have  to 
decide  is  what  has  become  of  the  legal 
estate  in  North  Hill  House,  for  under 
the  circumstances  the  legal  interest  and 
the  beneficial  interest  go  in  the  same  way. 
The  question  turns  upon  the  meaning  to 
be  given  to  the  conveyance  to  William 
Wray.      An  authority  has    been    cited 
which,  although  it  does  not  deal  with 
real  estate,  appears  to  be  exactly  in  point 
— Maughan  v.  Sharps}    In  that  case,  so 
fiir  as  material  to  this  question,  the  &cts 
were    very  simple.      A  certain    person 
called  William  Dolby,  to  secure  an  allow- 
ance made  by  two  persons  named  Sharpe 
and  Baker,  who  carried  on  business  under 
the  style  of  the  City  Investment  and 
Advance  Co.,  executed  a  deed  whereby 
he  assigned  by  way  of  mortgage  certain 
chattels    to    the    City   Investment    and 
Advance  Co.     The  question  arose  in  the 
case  as  to  the  effect  of  that  deed  and 
as  to  the  rights  of  Sharpe  and  Baker 
under  it ;  and  on  that  part  of  the  ca^e 
Chief    Justice     Erie    and    Mr.    Justice 
Williams  made  the  remarks  which  I  am 
about  to  read.     The  Chief  Justice  said 
this :  "  The  bill  of  sale  under  which  the 
defendants  claim  purports  to  convey  the 
property  to  the    City   Investment    and 
Advance  Company,  and  not  to  the  defen- 
dants  by  name;  and  it  was  contended 
for  the  plaintiff  that  the  goods  could  not 
pass  to  Sharpe  and  Baker.     No  doubt, 
Dolby  considered  that  there  was  a  com- 
pany of  which  the  one  was  manager  and 
the  other  secretary.     It  is  clear  that  in- 
dividuals may  carry  ou   business  under 
any  name  and  style  which  they  may  choose 
to  adopt  :  and  I  see  no  reason  why  the 
defendants  may  not  do  so    under    the 
name  of  the  City  Investment  and  Ad- 
vance Company.     If  parties  pretend   to 
be  a  corporation,  and  presume  to  usurp 
the  rights  and   powers  of   a  corporate 
body  as  against  the   Crown,   they  mxy 
render  themselves  liable  to  be  proceeded 
against  for  so  doing.     But,  as   between 
these  parties,  the  City  Investment  and 
Advance  Company,  are  Sharpe  and  Baker, 
and  consequently  the  conveyance^  in  ques-^ 
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tion  18  a  conveyance  to  those  individuals." 
Mr.  Justice  Williams  made  the  following 
remarks:  "It  has  been  objected  on  the 
part  of  the  plaintiff  that  that  conveyance 
is  inoperative,  because  it  is  necessary  in 
a  grant  that  the  grantees  should  be 
named,  otherwise  the  grant  can  in  law 
have  no  operation.  I  apprehend,  how- 
ever, it  is  fully  settled  that  a  grant  may 
be  good,  though  the  grantee  be  not 
named  by  his  christian  or  surname.  In 
ShepparcPs  Ttmchitone^  p.  236,  the  learned 
author,  after  discussing  the  consequences 
of  a  mistake  in  the  christian  name  or 
surname  of  the  grantee,  goes  on  to  say, — 
'  And  yet,  if  the  grant  do  not  intend  to 
describe  the  grantee  by  his  known  name, 
but  by  some  other  matter,  there  it  may 
be  good  by  a  certain  description  of  the 
person,  without  either  surname  or  name 
of  baptism : '  for,  he  adds, '  Id  certum  est 
quod  certum  reddi  potest.'  In  this  case, 
I  apprehend,  the  meaning  of  the  grant 
^s  plain :  the  deed  purports  and  intends 
to  convey  the  goods  to  those  persons  who 
use  the  style  and  firm  of  the  Oity  In- 
vestment and  Advance  Company.  They 
may  or  may  not  be  a  corporation:  but, 
when  it  is  ascertained  that  those  who 
carry  on  business  under  that  name  are 
the  defendants,  the  deed  operates  to 
convey  the  property  to  them." 

It  seems  to  me  that,  although  the 
decision  in  that  case  only  dealt  with 
chattels,  the  reasoning  of  the  judgment 
applies  to  the  particular  case  before  me. 
I  have  to  ascertain  who  is  meant  by  the 
person  described  as  William  Wray  in  the 
deed ;  and  I  find  on  the  authority  of 
this  judgment  that  I  may,  instead  of 
reading  this  as  a  conveyance  to  William 
Wray,  read  the  deed  as  a  conveyance  to 
the  four  partners  Eliza  Wray,  Henry 
Wray,  William  James  Wray,  and  Joseph 
Tumbull.  So  reading  the  deed  and  in- 
serting the  names  of  the  partners,  it 
becomes  a  conveyance  to  these  four  per- 
sons. The  legal  estate  is  not  affected  by 
the  fact  that  the  purchase- money  was 
partnership  property,  and  the  beneficial 
interest  was  already  vested  in  the  four 
partners. 

I  will  therefore  make  a    declaration 
that  the  legal  estate  passed  to  the  plain- 
tiffs and  Henry  Wray  as  joint-tenant?, 
Vol.  74.— Chako. 


and  that  on  the  death  of  Henry  Wray 
it  passed  to  and  is  now  vested  in  the 
plaintiffs  in  fee-simple. 

Solicitors — Howard  k,  Shelton. 

[Reported  hyW.A.G.  Woods,  Esq,. 
HarritteT'Ot'Law, 


A  J.) 
5.  [ 
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HoLB,  In  r9 ;  Davibs  v. 
Witts. 


Farwell,  J. 
1905. 

June  26. 

EtiaU  Duty  —  LwMtic  —  CammiUM  — 
Estaie  Duty  an  Meal  Estaie  Paid  out  of 
Personal  Estate — Charge  on  Real  EsUUe 
— Surplus  Rents — Disgorge  of  Ineum- 
hrance  —  Next-of-Kin  —  Heir-at-Law  — 
Incidence  of  Duty— Finance  Act^  1894 
(57  ^  58  Vict.  c.  30),  «.  9,  sub.s.  1. 

The  committee  of  a  lunatic  ahsohiUly 
entitled  to  residuary  real  and  personal 
estate  paid  the  estate  duty  on  the  real  estate 
out  of  the  personal  estate^  the  committee 
himself  being  the  executor  aiui  devisee  in 
tnut  of  the  real  estate  under  the  will. 
The  surplus  rents  of  the  real  estate,  after 
providing  rateably  for  the  lunatic's  main- 
tenance, would  have  been  sufficient,  if  so 
applied,  during  the  hmatic*s  life^  to  keep 
down  the  interest  on  and  payoff  the  capital 
am/ouwt  of  the  estaie  duty  paid  in  respect 
of  the  real  estaie. 

On  a  petition  by  the  lunatic's  next  of- 
kin  for  a  declaration  that  they  were 
entitled  to  a  charge  on  his  real  estate  in 
respect  of  the  estate  duty  in  question,  the 
Court,  assuming,  but  without  deciding^ 
that  the  estate  duty  so  paid  became  a 
charge  on  the  real  estate  under  section  9, 
sub-section  \  of  the  Finance  Act,  1894, — 
Held,  that  the  surplus  rents  qf  real  estate 
ought  to  be  treated  as  having  been  applied 
in  discharging  the  incumbrance — in  the 
first  place  by  keeping  down  the  interest,  and 
then  by  paying  off  out  of  the  accumtdations 
the  charge  itself 

Lord  St.  Leonards'  decision  in  Leitrim 
(Lord)  V.  Bnery  (6  Ir.  Eq.  357)  adopted 
andfoUowed, 

Petition. 

Under  the  will  of  the  above-named 
testatrix,  Algernon  Davies,  a  lunatic  so 
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found,  became  absolutely  entitled  to  her 
residuary  real  and  personal  estate,  and 
Canon  Davies,  the  committee  of  the 
lunatic,  was  her  executor  and  devisee  in 
trust  of  her  real  estate. 

Upon  the  death  of  the  testatrix  in 
1896,  the  committee  of  the  lunatic  paid 
the  estate  duty  out  of  her  personal  estate, 
the  duty  payable  in  respect  of  the  real 
estate  amounting  to  816/.  15«. 

The  income  of  the  residuary  estate  was 
more  than  sufficient  po  maintain  the 
lunatic,  and  consequently  th^  matter  had 
never  been  before  the  Court  in  Lunacy, 
and  the  committee  had  not  obtained  a 
charge  upon  the  real  estate  for  the  estate 
duty  paid  in  respect  thereof.  The  income 
of  the  residuary  estate  was,  in  &ct,  pro- 
duced in  nearly  equal  amounts  by  the  real 
and  personal  estate,  and  was  sufficient 
not  only  to  maintain  the  lunatic,  but  to 
leave  a  balance  of  rents  of  real  estate 
(after  deducting  the  rateable  proportion 
for  maintenance)  sufficient  both  to  pay 
the  interest  on  a  charge  of  816Z.  15«. 
and,  by  the  accumulations  of  the  surplus 
rents,  to  discharge  the  capital  charge 
itself. 

The  lunatic  died  in  1903,  intestate, 
and  this  was  a  petition  by  his  next-of- 
kin  asking  for  a  declaration  that  they 
were  entitled  to  a  charge  upon  the  lunatic's 
real  estate  for  the  estate  duty  paid  in 
respect  thereof  out  of  the  lunatic's  per- 
sonal estate  by  his  committee. 

Jenkins^  K^d  and  S,  Diokinaon^  for 
the  petitioners. 

Butcher^  K.C,^  and  W.  Higgint^  for  the 
heir-at-law. — The  committee  paid  this 
duty  presumably  under  section  6,  sub- 
section 2  of  the  Finance  Act,  1894,  at 
the  request  .of  the  person  accountable — 
that  is,  the  lunatic.  He  had  no  power 
otherwise  to  pay  it,  a3  it  was  not  under 
his  control  within  the  meaning  of  that 
sub-section.  However,  no  question  will 
be  raised  as  to  that.  It  is  right  that  the 
duty  should  now  be  borne  by  the  personal 
estate.  By  section  9,  sub-section  1  of 
the  Act,  estate  duty  is  made  a  charge  on 
the  estate,  but  when  the  duty  in  this 
case  was  paid  the  charge  was  gone,  because 
Algernon  was  an  absolute  owner;  and 
the  &ct  that  he  was  a  lunatic  makes  no 


difference,  because  the  charge  was  not 
kept  alive,  and  it  ought  not  to  be  kept 
alive  for  the  benefit  of  the  next-of-kin. 
If  an  application  had  been  made  to  the 
Court  in  Lunacy  it  would  have  applied 
the  surplus  income  in  paying  off  this 
charge,  just  as  any  ordinary  private  owner 
would  have  done.  There  is  no  equity  in 
favour  of  the  next-of-kin,  but  the  heir- 
at-law  is  entitled  to  the  benefit  of  the 
payment  off— GW»wfem«,  Ex  parte  \i'':2\} 
followed  in  Newcombe  v.  Netocotnhe  U84ip; 
and  Leitrim  (Lord)  v.  Fnery  tl844J,^ 
cited  with  approval  in  Giatf  In  re  [l904j.* 
Those  cases  are  in  favour  of  the  heir-at- 
law.  Section  128  of  the  Lunacy  Act, 
1890,  keeps  alive  the  rights  of  the  parties. 

Leeming,  In  re  [l86lj,*  and  AU.-Gtn,  v. 
Aileahury  {Marquis)  [l887]  ^  have  no  bear- 
ing on  this  case.  Although  in  fact  paid 
off  out  of  the  personalty,  this  charge 
must  be  treated  as  if  the  surplus  rents 
had  been  applied  in  paying  it  off. 

Upjohn^  K.C./sLnd  R.  J,  Pwrker^  for 
other  next-of-kin, — Section  6,  subsec- 
tion  2  of  the  Finance  Act,  1894,  did  not 
give  the  committee  power  to  apply  any 
part  of  the  personal  estate  in  paying  the 
estate  duty  in  respect  of  the  real  estate, 
and  by  using  part  of  the  personal  estate 
for  that  purpose  he  could  not  alter  its 
nature  so  as  to  benefit  the  heir-at-law — 
AU.-Gen.  v.  Ailesbury  {Marquis)  ^ — and 
the  next-of-kin  are  consequently  entitled 
to  a  charge  upon  the  real  estate  for  the 
amount  so  paid.  In  that  case  Lord 
Macnaghten  gives  Leeming^  In  re,^  as  an 
example  of  how  the  Court  deals  with  an 
application  to  pay  out  of  a  lunatic's  per- 
sonal property  a  mortgage  on  his  realty, 
the  Court  directing  that  the  sum  ex- 
pended out  of  personal  estate  in  paying 
off  the  mortgage  should  be  raised  out  of 
the  real  estate  comprised  in  the  mort- 
gage and  dealt  with  as  personal  estate. 
The  same  principle  is  directly  applicable 
hei'e.  It  is  admitted  that  the  interest  on 
the  charge  ought  to  be  kept  down  out  of 
the  income  of  the  estate,  but  it  has  never 

(1)  2  Amb.  706. 

(2)  3  Ir.  Bq.  414. 

(3)  6  It.  Eq.  367. 

(4)  73  L.  J.  Ch.  25] ;  [1904]  1  Gh.  398. 
C5)  30  L.  J.  Gh.  263 ;  3  De  Q.  F.  &  J.  43. 
(6)  57  L.  J.  Q.B.  83 ;  12  App.  Gas.  672. 
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HoLB,  In  be. 
been  held  that  the  income  is  to  be  applied 
in  paying  ofif  the  principal. 

VaUey,  for  the  committee. 

Jenkins,  K,C.j  in  reply. — In  MeUy,  In 
re  [1888],^  following  Leeming,  In  re,^  an 
order  was  made  for  the  payment  off  of  a 
mortgage  upon  a  lunatic's  leaseholds  with- 
out prejudice  to  the  question  how  the 
mortgage  debt  should  ultimately  be  borne, 
and  for  the  transfer  of  the  mortgage 
debt  to  the  committee,  to  be  disposed  of 
as  the  Court  might  direct. 

Farwell,  J. — This  is  a  point  which  1 
think  it  is  proper  for  this  Court  to  decide, 
although  I  confess  I  should  have  been 
better  satisfied  had  I  seen  my  way  to 
sending  it  to  the  Court  in  Lunacy.  I 
am  certainly  not  deciding  it  from  any 
desire  to  trench  on  their  jurisdiction,  but 
because  I  do  not  see  my  way  clear  to 
send  it  to  them  to  decide  for  me. 

The  question  relates  to  the  estate  duty 
of  816Z.  15«.,  which  was  paid  in  1897.  It 
arose  on  the  death  of  Mrs.  Hole,  who 
died  in  December,  1896.  In  the  events 
that  happened  Canon  Davies  was  her 
legal  personal  representative  and  the 
devisee  in  trust  of  her  real  estate.  Her 
universal  beneficiary  was  a  gentleman 
called  Algernon  Davies,  who  was  a 
lunatic  so  found.  Canon  Davies  was  also 
his  committee.  When  Mrs.  Hole  died,  it 
became  necessary  for  Canon  Davies,  as 
her  legal  personal  representative  and  as 
the  trustee  of  her  real  estate,  to  pay  this 
estate  duty,  and  he  accordingly  did  so.  I 
assume,  at  any  rate,  that  he  paid  it  under 
section  6,  sub-section  2  of  the  Finance 
Act,  1894.  [His  Lordship  read  the  sub- 
section, and  continued :]  The  committee 
paid  the  duty  under  that  sub-section. 
Then  section  9,  sub-section  1,  provides 
that  •*  A  rateable  part  of  the  estate 
duty  on  an  estate,  in  proportion  to  the 
value  of  any  property  which  does  not 
pass  to  the  executor  as  such,  shall  be  a 
first  charge  on  the  property  in  respect  of 
which  duty  is  leviable";  and  I  must 
assume  for  the  purposes  of  my  judgment 
in  this  case  that  the  duty  that  was  so 
paid  by  the  committee  became  thereupon 
a  charge  on  the  real  estate.  I  do  not 
desire  to  decide  that,  because  it  seems  to 
(7)  63  L.  J.  Ch.  248. 


me  that  there  may  be  a  question  whether 
that  sub-section  means  more  than  to 
create  a  charge  upon  it  for  the  benefit  of 
the  Crown,  or  whether  it  also  means  to 
create  a  charge  for  the  benefit  of  any 
person  who  may  find  the  money  to  pay 
the  duty,  being  a  person  other  than  the 
person  accountable. 

Now  in  the  present  case,  if  Algernon 
Davies  had  not  been  a  person  of  unsound 
mind  it  was  absolutely  immaterial  how 
the  duty  was  paid,  whether  out  of  his 
real  estate  or  out  of  his  personal  estate ; 
but  inasmuch  as  he  was  of  unsound 
mind  his  committee  paid  the  duty, 
properly,  in  my  opinion,  and  I  have  to 
say  what  the  effect  of  section  9,  in  view 
of  subsequent  events,  has  been.  The 
income  of  the  lunatic  was  sufficient  to 
maintain  him — in  fact,  it  was,  indeed,  in 
very  nearly  equal  amounts  produced  by 
real  and  personal  estate.  It  was  enough 
to  maintain  him  and  to  leave  a  balance, 
after  deducting  the  maintenance  rateably 
from  the  rents  of  the  realty  and  the  per- 
sonalty, not  only  sufficient  to  keep  down 
the  interest  on  this  charge,  but  also,  if 
that  be  proper,  to  discharge  it  altogether. 
Now,  assuming  section  9,  sub-section  1, 
to  have  created  a  charge,  it  was  a  charge 
vested  in  the  committee,  who  was  the 
person  in  receipt  of  the  rents  and  profits 
and  who  was  also  the  legal  owner  of  the 
personal  property.  I  have  the  guidance 
of  a  decision  of  Lord  St.  Leonards  which 
appears  to  me  to  be  very  much  in  point 
in  the  present,  case,  and  to  do,  as  nearly 
as  may  be,  absolute  justice.  This  matter 
has  never  come  before  the  Court  in 
Lunacy.  Probably  the  committee  could 
have  applied  originally  if  he  had  thought 
fit,  but  it  was  not  necessary  for  him  to  do 
so,  because  he  did  not  require  to  apply 
to  the  Court  for  the  payment  of  the 
money ;  consequently  he  made  the  pay- 
ment merely  by  his  inherent  power.  It 
is  now  the  duty  of  the  Court  to  con- 
sider whether  that  payment  has  operated 
to  alter  the  rights  of  the  real  and  per- 
sonal representatives  of  the  hinatic  as 
between  themselves.  In  Lunacy,  the 
Court  always,  so  fietr  as  possible,  but  sub- 
ject to  the  paramount  duty  of  seeing  to 
the  interests  of  the  lunatic,  avoids  inter- 
fering with  the  rights  of  the  real  and 
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personal  representatives  inter  se.  Now, 
in  the  events  that  have  happened,  what 
is  £edr  between  the  parties  ?-— what  will 
interfere  least  with  the  rights  of  the 
personal  representatives  1  It  is  admitted 
by  counsel  for  the  petitioners  and  other 
next-of-kin,  and  I  think  rightly,  that 
the  interest  on  this  charge  ought  to  have 
been  kept  down  out  of  the  rents  of  the 
real  estate,  and,  if  that  be  so,  I  cannot 
myself  see  why  it  does  not  logically  follow 
that  the  chargee,  the  committee,  must  be 
treated  as  mortgagee  in  possession  for  all 
purposes.  That  is  the  view  of  Lord  St. 
Leonards  in  the  Irish  case  of  LeUrim 
{Lord)  V.  Enery,^  which  has  been  cited  in 
the  course  of  the  argument.  At  page  365 
the  Lord  Chancellor  says  this:  "The 
Chancellor  therefore,  acting  as  the  lunatic 
himself  if  sane  would  act,  may  apply  the 
general  personal  estate  in  discharge  of 
any  encumbrance  on  the  real  estate,  if 
it  be  for  the  lunatic's  benefit  to  do  90, 
whether  the  lunatic  be  or  be  not  per- 
sonally liable  to  the  payment  of  the  debt ; 
and  the  heir  may  thus  be  benefited  at  the 
expense  of  the  next-of-kin.  Of  course, 
if  there  be  a  surplus  of  the  rents  of  the 
real  estate,  after  providing  for  the  lunatic's 
maintenance,  the  estate  may  be  made  to 
discharge  its  own  burthen  by  applying 
the  surplus  rents  from  time  to  time  in 
discharge  of  the  encumbrance ;  or  if  the 
rents  have  been  accumulated,  although 
they  form  part  of  the  personal  estate, 
they  may  be  applied  in  paying  it  off." 
Now,  it  appears  to  me  that  I  am  bound 
to  regard  the  charge  as  having  been  paid 
off  in  the  way  there  suggested  by  the 
Lord  Chancellor.  That  being  so,  there  is 
no  claim  now  existing  in  respect  of  this 
estate  duty,  and  the  petitioners  are  not 
entitled  to  the  declaration  which  they 
seek. 


Solicitors — Carrie,  Williams  &  Williams,  for 
petitioner;  R.  Ballard,  for  heir-at-law; 
Trower,  Still,  Freeling  &  Parkin,  for  other 
next-of-kin ;  Ernest  Bevir,  for  committee. 

[Rejjorted  hy  R.  J,  A.  MottUoh^  iS>^., 
Barrister-at'Law, 


[IN  THE  COURT  OF  APPEAL.] 
Yaughax  Williams,  L  J.  \ 
Stirling,  L.J.  I     Kinnaird 

Cozrns-Harot,  L.J.         >    (Lord)  v, 
1905.  I         FxsLD. 

July  12, 19.  ) 

Practice  —  Trial  —  Actum  in  Chancery 
Divinan — Counterclaim  far  Slander,  LiM, 
and  Afaliciotu  Prosecution  —  Defendant's 
Right  to  Trial  by  Jury — Supreme  Court 
of  Judicature  Act,  1873  (36  <{?  37  Vict, 
c.  66),  a.  lOO—Rulee  of  Supreme  Court, 
1883,  Order  XXXVI.  rules  2  and  7  (a). 

A  defendant  to  an  aetionin  the  Chancery 
Division^  who  oounterdaims  for  Ubel, 
slander,  or  any  of  the  other  matters  men- 
tioned in  rule  2  of  Order  XXXVI.,  is  not 
by  virtus  of  that  rule  entitled  to  have  the 
action  and  counterclaim  transferred  to  the 
King^s  Bench  Division  for  trial  by  a  Judge 
with  a  jury  ;  but  the  Court,  in  the  exerwss 
of  its  discretion  under  rule  7  (a)  of  the 
same  Order,  will,  at  the  .  defendant's 
request,  generally  direct  the  issues  raised 
by  tlic  counterclaim,  so  far  as  they  rdate 
to  libel,  slander,  or  the  other  matters  men- 
tioned in  rule  2,  to  be  tried  by  a  Judge 
unth  a  jury. 

Appeal  by  the  defendant  against  the 
refusal  of  Warrington,  J.,  of  his  applica- 
tion that  the  action  and  his  counter- 
claim might  be  transferred  to  the  King*8 
Bench  Division  and  tried  by  a  Judge 
with  a  jury. 

The  action  was  brought  in  the  Chancery 
Division  by  Lord  Kinnaird^  William 
Heathcote  Seagrim,  and  John  Wood,  on 
behalf  of  themselves  and  all  other  the 
members  of  the  Council  of  the  Evan- 
gelical Alliance  (British  Organisation) 
against  Edward  Percy  Field,  their  former 
secretary  ;  and  the  plaintiffs  by  their 
statement  of  claim  claimed — first,  specific 
performance  of  an  agreement  of  August  1 7, 
1903,  for  the  stay  of  a  former  action 
between  the  same  parties ;  secondly,  a 
perpetual  injunction  to  restrain  the 
defendant  from  trespassing  upon  the 
ofiices  of  the  Alliance  or  interfering  with 
their  servants,  detaining  the  keys  or 
other  property  of  the  Alliance,  removing 
from  the  offices  any  letters  or  papers, 
intercepting  the  delivery  of  any  letters, 
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or  representing  himself  as  a  member  of 
the  Alliance  or  attending  or  speaking 
at  any  meeting  thereof;  and  thirdly, 
damages. 

The  defendant  pat  in  a  defence  and 
counterclaim,  to  which  he  made  the  three 
plaintiffs  and  fourteen  other  persons 
defendants,  stated  to  be  sued  as  repre- 
senting themselves  and  all  the  individual 
members  of  the  Evangelical  Alliance 
(British  Organisation),  and  also  sued  on 
behalf  of  themselves  and  all  others  the 
members  of  the  Council  of  the  said  Evan- 
gelical Alliance  (British  Organisation); 
and  claimed  damages  for  alleged  libel, 
slander,  and  malicious  proceedings;  and 
also  specific  performance  of  a  certain 
undertaking  dated  June  29,'  1903;  four 
months'  salary ;  and  a  perpetual  injunc- 
tion to  restrain  the  plaintiffs  and  their 
co-defendants  to  the  counterclaim  from 
alleging  that  the  defendant  was  not  a 
member  of  the  Alliance,  and  from  neg- 
lecting to  forward  his  letters  received  at 
the  office  of  the  Alliance. 

The  action  had  been  set  down  for  trial 
in  the  Chancery  Division,  and  was  in  the 
paper  for  trial  on  July  20.  The  defendant 
alleged  that  by  rule  2  of  Order  XXXVI. 
of  the  Rules  of  Court  ^  he  was  entitled  as 

(1)  Order  XXXVI.  rnle  2 :  *«  In  actions  of 
slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of 
marriage,  the  plaintiff  may,  in  bis  notice  of 
trial  to  be  given  as  hereinafter  provided,  and 
the  defendant  may,  upon  giving  notice  within 
four  days  from  the  time  of  the  service  of  notice 
of  trial  or  within  such  extended  time  as  the 
Court  or  a  judge  may  allow,  or  in  the  notice 
of  trial  to  be  given  by  him  as  hereinafter  pro- 
vided, signify  his  desire  to  have  the  issues  of 
fact  tried  by  a  Judge  with  a  jury,  and  there- 
upon the  same  shall  be  so  tried." 

Rule  7  (a) :  "  In  every  cause  or  matter, 
unless  under  the  provisions  of  rule  6  of  this 
Order  a  trial  with  a  jury  is  ordered,  or  under 
rule  2  of  this  Order  either  party  has  signified  a 
desire  to  have  a  trial  with  a  jury,  the  mode  of 
trial  shall  be  by  a  judge  without  a  jury ;  pro- 
vided that  in  any  such  case  the  Court  or  a 
judge  may  at  any  time  order  any  cause,  matter, 
or  issue  to  be  tried  by  a  judge  with  a  jury,  or 
by  a  judge  sitting  with  assessors,  or  by  an 
official  referee  or  special  referee  with  or  with- 
out assessors/' 

Supreme  Court  of  Judicature  Act,  1873, 
s.  100 :  "  *  Action '  shall  mean  a  civil  proceed- 
ing commenced  by  writ,  or  in  such  other 
manner   as   may  bo   prescribed  by  rules  of 
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of  right  to  have  the  whole  action  and 
counterclaim  tried  by  a  Judge  with  a 
jury. 

Warrington,  J.,  dismissed  the  applica- 
tion, but  gave  leave  to  appeal. 

The  defendant  appealed. 

The  Defendant,  in  person. — ^The  plain- 
tiff in  a  counterclaim  is  entitled  to  trial 
before  a  jury  of  any  of  the  matters  men- 
tioned in  rule  2  of  Order  XXXVI.^  just 
as  much  as  the  plaintiff  in  an  original 
action.  If  the  plaintiffs  in  this  case  had 
wished  to  retain  the  original  action,  as 
distinguished  from  the  counterclaim,  in 
the  Chancery  Division,  they  might  have 
made  an  application  for  that  purpose 
under  Order  XIX.  rule  3.  Not  having 
done  so,  they  must  be  taken  to  have 
acquiesced  in  the  defendant's  right  to 
have  both  action  and  counterclaim  tried 
before  a  jury.  The  Judge  in  the  Court 
below  having  exercised  his  discretion  in 
the  way  he  did  through  a  mistake  of  law, 
this  Court  has  the  right  and  is  bound  to 
interfere  with  that  discretion.  The  defen- 
dant claims  a  right  under  Order  XXXVI. 
rule  2  ^  to  the  transfer  to  the  King's  Bench 
Division  and  trial  before  a  jury  of  the 
whole  action  and  counterclaim — Annual 
Practice,  1905,  p.  286;  Roberts  v.  Booth 
[lS92],2  Stumore  v.  Campbell  <k  Co.  [l89l],* 
Baring  Bros,  <C*  Co,  v.  North-Weetem  of 
Uruguay  Railway  [l893]/  Coles  v.  Ciwl 
Service  Supply  Association  [l884],*  Amon 
V.  Bobbett  [l889],^  Ormerod  v.  Todmorden 
Joint-Stock  Mill  Co.  [l882],^  Jenkins  v. 
Bushby  [iS9l],^  Martin,  In  re;  Hunt  v. 

Court;  and  shall  not  inclade  a  criminal  pro- 
ceeding by  the  Crown. 

"  *  PlaintiflE '  shall  include  every  person  ask- 
ing any  relief  (otherwise  than  by  way  of 
counterclaim  as  a  defendant)  against  any  other 
person  by  any  form  of  proceeding,  whether  the 
same  be  taken  by  action,  suit,  petition,  motion, 
summons,  or  otherwise. 

"  *  Defendant '  shall  include  every  person 
served  with  any  writ  of  summons  or  process, 
or  served  with  notice  of  or  entitled  to  attend 
any  proceedings." 

(2)  [1893]  1  Ch.  52. 

(3)  61  L.  J.  Q.B.  463;  [1892]  1  Q.B.  314, 

(4)  [1893]  2  Q.B.  40(k 

(5)  53  L.  J.  Ch.  638  ;  26  Ch.  D.  629. 

(6)  58  L.  J.  Q.B.  219:  22  Q.B.  D.  543. 

(7)  51  L.  J.  Q.B.  348  ;  8  Q.B.  D.  664. 

(8)  €0  L.  J.  Ch,  254;  [1891]  1  Ch.  484. 
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KiNNAiRD  (Lord)  v.  Field,  App. 
Chambers  [issa],^  and  Johumb  v.  Jiaconday 

[|8»0].10 

Buckmaater^  K.C.^  and  H.  Greenwood^ 
for  the  respondents. — ^Tbe  defendant  is 
not  entitled  to  what  he  asks  as  of  right, 
since  rule  2  of  Order  XXXYI.^  does 
not  apply  to  the  plaintiff  in  a  counter- 
claim. The  provisions  of  the  rule  are 
such  that  it  is  impossibla  to  apply  them 
to  the  case  of  a  defendant  counterclaim- 
ing.  The  defendant,  for  example,  does 
not  give  notice  of  tidal.  Moreover,  the 
definitions  of  ^* plaintiff''  and  <' action" 
contained  in  section  100  of  the  Judicature 
Act,  1873 »  (which  by  Order  LXXI.  rule  1 
are  to  apply  to  the  Bules  of  Court),  shew 
that  a  defendant  counterclaiming  is  not 
a  plaintiff  within  the  meaning  of  rule  2 
of  Order  XXXVI.i 

[They  further  cited  on  this  point  Lw>in 
V.  Trimming  [1888],*^  Sheppard  v.  Gilmore 
[lS86],i2  and  Story  v.  Waddle  [l879].i»] 

Treating  it  as  a  matter  of  discretion,  the 
action  is  one  which,  though  not  specially 
assigned  to  the  Chancery  Division  under 
the  Judicature  Act,  1873,  s.  34,  sub-s.  3, 
was  quite  properly  brought  in  the  Chan- 
cery Division,  and  the  Court  ought  not 
to  order  a  transfer  to  the  King's  Bench 
Division  of  either  the  action  or  counter- 
claim unless  satisfied  that  they  cannot  be 
satisfactorily  tried  in  the  Chancery  Divi- 
sion by  a  Judge  without  a  jury. 

The  Defendant,  in  reply,  referred,  in 
addition  to  Order  XXXVI.  rules  4  and  6, 
to  Farreeter  v.  Jones  [i899],^*  Att.'Oen.  v. 
Wileon    [1900],**    and    Pierey  v.   Youtig 

[1S60].»6 

Vaughan  Williams,  L.J.— This  is  a 
case  involving  the  construction  of 
Order  XXXYI.  rule  2,  which  is  some- 
what difficult  of  construction.  Lord  Jus- 
tice Stirling  and  Lord  Justice  Cozens- 
Hardy  are  prepared  to  put  upon  rule  2 
the  construction  which  has  been  contended 
for  by  the  respondent's  counsel.  There 
is,  according  to  my  view,  no  reported  case 

(9)  61  L.  J.  Ch.  683;  20  Ch.  D.  365. 
aO)  60  L.  J.  Q.B.  258 ;  [1891]  1  Q.B.  221. 

(11)  21  Q.B.  D.  230. 

(12)  34  W.  R.  179. 

(13)  4  Q.B.  D.  289. 

(14)  34  L.  J.  N.C.  294;  W.  N,  (1899),  78. 

(15)  70  L.  J.  Ch.  234. 

(16)  16  Ch.  D.  475. 


which  in  any  way  determines  this  question. . 
I  may  say  further  that  I  think  thadedded 
cases  go  to  shew  that  the  word  *^  action" 
is  occasionally  used  in  these  Rules  and 
Orders  as  indading  a  cross^action  and  a 
counterclaim.  At  all  events,  the  decision 
in  Jone$  v.  Maeaulay  '^  on  Order  XXYII. 
rule  11  shews  that  the  wcvd  "  plaintiff" 
is  used  in  these  Orders  as  indnding  a 
plaintiflf  in  a  counterclaim.  And  it  is 
undoubted  that  in  reference,  to  many 
matters  the  plaintiff  in  a  counterdaim  is 
regarded  as  the  plaintiff  in  the  action.  I 
thmk  that  in  Stumoro  v.  CampbtU  A  Co.^ 
Lord  Justice  Kay  very  happily  described 
the  result  of  the  legidation  of  the  Judi- 
cature Act,  1873,  when  he  said  that  all 
that  the  Judicature  Act  did  with  respect 
to  the  counterclaim  was  to  allow  a  cross- 
action  to  be  brought  which  should  be 
tried  at  the  same  time  as  the  original 
action.  Under  these  circumstances,  speak- 
ing for  myself,  I  should  have  been  disposed 
to  look  at  Order  XXXYI.  rule  2  to  see 
really  what  was  the  prindple  which  was 
enunciated  by  that  rule.  I  cannot  doubt 
mysdf  but  that  the  prindple  there  enunci- 
ated is  this— that  as  regards  actions  of 
slander,  libel,  false  imprisonment,  malidous 
prosecution,  seduction,  or  breach  of  promise 
of  marriage,  the  party  who  is  making  com- 
plaint in  respect  of  any  of  these  matters 
ought  to  have  a  right  to  have  the  question 
of  the  justice  of  his  complaint  tried  before 
a  Judge  and  jury  independently  of  the 
discretion  of  any  Judge.  Unless  that  was 
the  view  of  the  Legislature,  I  cannot 
understand  why  it  should  have  provided, 
as  it  has  provided  by  rule  2,  that  the 
plaintiff  should  have  a  right  in  those  cases 
to  insist  upon  having  his  aotion  tried  by 
a  jury.  If  that  is  the  true  prindple  of 
this  rule,  it  obviously  can  make  no  differ- 
ence, so  far  as  that  prindple  is  concerned, 
whether  the  claim  is  made  by  the  plaintiff 
in  an  original  action  or  by  the  plaintiff 
in  a  counterclaim.  Every  reason  which 
would  apply  to  induce  the  Legislature  to 
say  that  the  plaintiff  in  such  a  case  was 
entitled  as  of  right  to  a  jury  in  an  original 
action,  equally  applies  to  an  action  by  the 
plaintiff  in  a  counterdaim.  But  it  is  said 
(and  there  is  great  force  in  the  ailment) 
that  the  words  of  the  rule  are  such  as  to 
exclude  the  existence  of  this  right  in  a 
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portion  of  the  dass  of  persons  apparently 
included  in  this  principle.  It  is  said  that 
not  only  does  the  wording  of  the  rule 
point  ezdosively  to  a  plaintiff  in  an  action 
who  has  issued  his  writ,  but  that  the 
definitions  of  "action"  and  "plaintiff" 
in  section  lOO  of  the  Judicature  Act,  1873, 
are  such  as  to  make  it  difiicult  to  include 
a  plaintiff  in  a  counterclaim,  and  that  in 
cases  of  doubt  the  Bules  ought  to  be 
construed  in  the  same  way,  especially  as 
rule  1  of  Order  LXXI.  in  express  terms 
incorporated  the  definitions  in  section  100 
into  the  Rules  themselves. 

Mr.  Justice  Warrington  has  decided 
this  case  upon  the  basis  of  the  construc- 
tion contended  for  by  the  respondents.  I 
do  not  think  that  I  ought  under  these 
circumstances  to  do  more  than  give  a 
decided  expression  to  the  doubts  which 
have  passed  through  my  mind,  and  par- 
ticularise the  reasons  which  I  think  are 
somewhat  weighty  in  &vour  of  the  oppo- 
site view.  Therefore  I  tried  before  de- 
livering this  judgment  to  see  whether 
the  parties  would  not  accept  a  decision  in 
this  case  which  would  have  prevented  the 
necessity  of  laying  down  a  construction  of 
this  rule,  which  I  cannot  help  thinking 
will  be  found  extremely  inconvenient 
hereafter,  as,  for  example,  in  a  case  where 
the  Court  is  trying  two  common-law 
actions  in  respect  of  a  chain  of  facts  which 
may  properly  be  described  as  one.  But 
our  suggestions  were  not  acceded  to. 
This  is  a  case  in  which  it  is  very  urgent 
that  our  decision  should  be  given  to-day. 
Under  these  circumstances,  with  some 
hesitation,  I  accept  the  view  taken  by  Mr. 
Justice  Warrington,  although  I  consider 
that  conclusion  somewhat  difficult  to  re- 
concile with  the  spirit  of  the  Judicature 
Act  itself. 

Having  decided  this  much,  we  must 
consider  what  order  ought  to  be  made  in 
this  case.  We  might  make  an  order 
simply  affirtning  the  decision  of  Mr.  Jus- 
tice Warrington,  but  we  have  power 
independently  of  rule  2  of  Order  XXXYI., 
under  rule  7  (a)  of  Order  XXXVI.,  to 
order  any  cause,  matter  or  issue  to  be 
tried  by  a  Judge  with  a  jury  ;  and  if  the 
appellant  thinks  fit  to  apply  to  us  to 
order  any  particular  issues  to  be  tried 
with  a  jury  we  shall  have  to  consider 


it.  Subject  to  that  observation,  I  think 
that  the  appeal  must  be  dismissed  with 
costs. 

Stirling,  L.J. — ^This  is  an  application 
by  the  defendant  in  the  action  asking 
that  the  action  may  be  tried  by  a  jury. 
The  action  is  one  brought  by  the  plain - 
tiffti  to  enforce  an  agreement  for  the 
staying  of  a  previous  action  between  the 
same  parties.  That  action  was  stayed 
upon  terms,  and  the  plaintiffs  in  the 
present  action  complain  that  the  terms  of 
that  agreement  have  been  violated  by  the 
defendant,  and  they  claim  specific  per- 
formance, an  injunction,  and  damages. 
The  agreement  was  not  one  which  in  any 
way  related  to  the  sale  or  purchase  of 
land,  and  I  doubt  whether  specific  per- 
formance of  it  would  be  ordered  by  the 
Court ;  but  at  any  rate  it  is  not  a  case  of 
specific  performance  specially  assigned  to 
the  Chancery  Division.  The  whole  action 
might  perfectly  well  have  been  brought 
in  the  King's  Bench  Division,  although 
it  is  perfectly  correctly  brought  in  the 
Chancery  Division,  being  an  action  which 
before  the  Judicature  Act  might  have 
been  brought  in  the  old  Court  of  Chan- 
cery. To  that  action  the  defendant  has 
put  in  a  defence  and  a  counterclaim,  and 
in  the  counterclaim  he  alleges  in  the  first 
six  paragraphs  that  he  has  suffered 
damage  by  reason  of  the  various  acts  on 
the  part  of  the  plaintiffs  defamatory  of 
himself,  those  acts  being  partly  in  the 
nature  of  libel  and  partly  in  the  nature 
of  slander.  In  respect  of  these  matters 
he  claims  damages.  He  also  claims  specific 
performance  of  an  undertaking  given  to 
the  Court  on  June  29,  1903.  As  to  that 
I  think  that  specific  performance  could 
not  be  decreed.  He  also  claims  four 
months'  salary  and  an  injunction.  A 
reply  to  the  counterclaim  has  been  de- 
livered and  notice  of  trial  given  by  the 
plaintiffs  before  a  Judge  without  a  jury. 
The  defendant  has  given  notice  of  his 
desire  to  have  the  action  and  counterclaim 
tried  by  a  jury. 

The  first  question  to  be  determined  is 
whether  he  is  entitled  as  a  matter  of 
right  to  have  the  issues  of  fact  tried  by 
a  jury.  The  rule  relates  to  actions 
of    slander,    libel,    false    imprisonment. 
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malicious  proBecution,  seduction,  or  breach 
of  promise.  The  original  action  does  not 
tall  under  any  of  those  heads,  and  the 
only  way  in  which  this  rule  could  be 
invoked  would  be  by  alleging  that,  inas- 
much as  the  counterclaim  contained  issues 
of  libel  and  slander,  the  counterclaim 
ought  to  be  treated  as  an  action  of  libel 
and  slander.  I  have  great  difficulty  in 
seeing  how  that  can  be.  I  feel  the  force 
of  the  remarks  made  by  my  Lord,  but 
it  appears  to  me  that  rule  2  of  Order 
XXXYI.  does  not  apply,  considering  that 
we  must  bear  in  mind  tbat  rule  1  of' 
Order  LXXI.  incorporates  the  provisions 
of  section  100  of  the  Judicature  Act, 
1873,  which  gives  definitions  of  various 
terms  used  in  the  Rules.  [His  Lordship 
read  the  definitions  of  "  cause,"  ''  action," 
"plaintiff,"  and  "defendant."]  Now  I 
do  not  think  that  a  counterclaim  is  an 
*' action"  within  that  definition.  It  is 
certainly  not  a  civil  proceeding  commenced 
by  writ,  nor  can  it  be  met  by  the  subse- 
quent words  of  the  definition,  "or  in 
such  other  manner  as  may  be  prescribed 
by  Eules  of  Court."  From  the  definition 
of  "plaintiff"  is  excluded  a  person  seek- 
ing relief  by  way  of  counterclaim  as  a 
defendant.  Under  these  circumstances 
it  appears  to  me  that  rule  2  of  Order 
XXXVI.  does  not  in  terms  cover  the 
case  of  a  defendant  who  has  brought  a 
counterclaim  claiming  relief  in  respect  of 
the  matters  mentioned  in  the  rule.  At 
the  same  time  I  think  that  the  framers  of 
this  rule  have  clearly  indicated  an  inten- 
tion that  any  person  who  is  making  a 
claim  for  relief  in  respect  of  these  matters 
should  have  these  issues  tried  by  a  Judge 
and  jury  if  possible ;  and  I  think  that  the 
greatest  weight  ought  to  be  given  to  this 
consideration  in  exercising  any  discretion 
which  the  Court  possesses  under  the  sub- 
sequent rules.  Rule  3  does  not  apply,  as 
it  relates  to  matters  assigned  to  the 
Chancery  Division.  Rule  4  enables  the 
Court  to  direct  a  trial  without  a  jury  of 
any  issue  of  fact,  or  partly  of  fact  and 
partly  of  law,  arising  in  a  case  which 
without  any  consent  of  parties  was 
formerly  triable  without  a  jury.  That 
includes  all  that  large  class  of  cases  which 
are  not  now  assigned  to  the  Chancery 
Division,  but  which  would  have  been  tried 


by  the  old  Court  of  Chancery  previously 
to  the  passing  of  the  Judicature  Act. 

Then  rule  6  deals  with  "  any  other  cause 
or  matter."  That  includes  all  matters 
not  mentioned  in  the  previous  rules,  and 
provides  that,  as  regards  those  matters, 
either  party  may  demand  a  jury.  None 
of  these  rules,  in  my  opinion,  applies  to 
the  present  case.  But  then  we  come  to 
rule  7.  That  rule  provides  by  clause  (a) 
that  "  In  every  cause  or  matter,  unless 
under  the  provisions  of  rule  6  of  this  order 
a  trial  with  a  jury  is  ordered,  or  under  rule  2 
of  this  order  either  party  has  signified  a 
desire  to  have  a  trial  with  a  jury,  the 
mode  of  trial  shall  be  by  a  judge  without 
a  jury,"  but  it  empowers  tbe  Court  or  a 
Judge  to  order  any  cause,  matter,  or  issue 
to  be  tried  with  a  jury.  That  embraces 
the  present  case.  Here  the  defendant  has 
seen  fit  to  counterclaim  in  respect  of  libel 
and  slander,  and,  speaking  for  myself,  I 
should  be  prepared  to  exercise  that  dis- 
cretion by  directing  that  the  issues  in 
those  portions  of  the  counterclaim  which 
relate  to  libel  and  slander  should  be  tried 
by  a  Judge  and  jury.  This  view  of  the 
case  has  really  never  been  considered  by 
Mr.  Justice  Warrington.  Therefore,  while 
deciding  that  the  plaintiff  is  not  liable  as 
of  right  to  a  jury,  that  is  the  order  which, 
in  the  absence  of  special  circumstances, 
I  should  be  disposed  to  make  in  £&vour  of 
the  counterdaiming  defendant. 

Cozens-Habdy,  L.J. — ^This  appeal  has 
not  been  argued  upon  any  matter  of 
form.  In  form  this  was  an  application 
to  transfer! the  whole  action  to  the  King's 
Bench  Division,  but  it  has  been  argued  as 
an  application  based  on  Order  XXXYI. 
rule  2,  and  the  main  question  which  we 
have  to  decide  is  whether,  as  a  matter  of 
right,  a  defendant  who  counterclaims  to 
an  action  brought  in  the  Chancery  Divi- 
sion can,  by  the  mere  fact  of  tacking  on 
to  his  counterclaim  a  claim  for  slander, 
successfuUy  assert  a  right  to  deprive  the 
plaintiff  of  the  privilege  of  having  the 
action  tried  without  a  jury,  and  insist 
upon  the  right  of  having  the  whole  action 
tried  by  a  Judge  and  jury. 

I  have  arrived  at  the  same  conclusion 
as  Lord  Justice  Stirling.  I  do  not  think 
that  the  word  "  action  "  in  mle  2  apples 
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to  a  counterdaim,  or  that  the  word 
''plaintiff"  applies  to  a  counterclaiming 
defendant.  I  think  that  the  meaning  of 
those  words  in  that  rale  is  governed  by 
section  100  of  the  Judicature  Act,  1873, 
which  makes  it  quite  clear  that  a 
"plaintiff"  does  not  include  a  counter- 
claiming  defendant,  and  that  an  "  action '' 
does  not  include  a  counterclaim,  unless 
there  is  aDjthing  in  the  context  which 
is  repugnant  to  the  meaning  given  m  the 
eectioBi  I  look  in  vain  for  anything  in  this 
rula  to  enable  me  to  construe  *^  action  "  and 
"  plaintiff*'  in  any  other  than  their 
natural  meaning.  I  am  therefore  driven 
to  the  conclusion  that  rule  2  of 
Order  XXXVI,  does  not  confer  any  such 
right  upon  a  counterclaiming  defendant 
ati  is  alleged  by  the  appellant.  But 
although  I  think  that,  I  also  think  that 
in  any  case  in  which  the  defendant  by  his 
counterclaim  claims  relief  in  respect  of 
any  of  the  matters  specified  in  rule  2 
there  ia  very  stroog  grouod  for  applying 
to  a  Judge  to  exercise  hi^  discretion  in 
such  a  manner  &s  to  give  the  defendant  a 
right  to  have  either  the  whole  action,  or 
at  least  the  particular  issues  relating  to 
the  specified  matters^  tried  by  a  juryi, 
^oWj  as  I  read  rule  2,  it  applies  to  the 
whole  action  and  to  all  the  issues  to  be 
tried  in  the  action,  and  also  to  everything 
which  is  being  tried  in  the  counteixriaim, 
and  it  does  not  contemplate  the  trial  of 
particular  issues.  But  the  Court  has 
under  the  subsequent  rules  the  widest 
discretion  either  to  order  the  whole  action 
to  be  tried  by  a  jury  or  to  leave  the 
action  and  ^uch  part  of  tha  counterclaiin 
as  does  not  relate  to  the  mattei^s  enu- 
merated in  rule  2  to  be  tried  hy  a  Judge 
aloue,  and  send  the  rest  to  be  tried  by  a 
jury. 

In  the  present  case  I  think  it  would  be 
extremely  wrong  to  make  an  order 
directing  the  whole  action  to  be  tried  by 
a  jury.  It  is  to  be  in  the  list  for  to- 
morrow* It  would  have  been  tried 
already  but  for  this  pending  appeal. 
Therefore  we  ought  not,  in  the  exei*cise 
of  our  discretion,  to  make  sueh  an  order 
as  the  appellant  asks  for.  But  if  he 
thinks  £t  to  sever  the  issues,  and  asks 
that  the  issues  relating  to  defamation 
alone  shall  be  tried  be  tore  a  Judge  and 


jury,  the  rest  of  the  action  and  counter- 
claim coming  on  for  trial  to-morrow, 
I  think,  subject  to  anything  that  may  be 
said  on  behalf  of  the  respondents,  we 
should  accede  to  the  application. 

Appeal  diamissed. 

Solicitors— Andrew,  Wood,  Parves  &  Satton, 
for  respond  en  tB. 

\^R€ ported  h^  A*  drrdery^  ^tq,^ 
BarriiUr-  at'L^nf. 


BwixFEN  Eaby,  J.  -^  creditojt  (Bishop)  v. 
July  14.  3     EXETEE  (Bishop). 

D£td — Sifffialure — Subsequent  AUera- 
tion  of  Date  - —  Material  Alteration  — 
Validity. 

A  deed  in  not  invalid  m^dy  because  of 
an  aUeration^  Buhsequent  to  txecuiion^  in 
a  part  that  i>  not  material ^  htf  whomemr 
i^itch  alteration  be  tnade. 

Pigot'a  Case  (11  Go.  Rep.  2U)  dia- 
seriied  from,  Aldoua  v.  Corn  well  (37  L.J, 
Q,B.  201 ;  L.  R,  3  Q.B,  57^/oUowed, 

Trial  of  action, 

Ey  an  insftrument  in  writing  purport- 
ing to  be  dated  January  ^G,  1900,  it  was 
provided  that  the  advowson^  patronage, 
and  perpetual  right  of  presentation  of 
and  to  the  then  intended  new  church  of 
St*  Simon,  Plymouth,  should  be  vested  in 
and  exercisable  by  certain  trustees.  And 
it  was  thereby  further  provided  that  if, 
within  six  months  from  the  date  thereof, 
there  should  not  have  been  subscribed 
for  the  purposes  of  building  and  endow- 
ing the  said  new  church  the  sum  of 
dfOOOL  at  least,  then  the  deed  now  in 
question  sbould,  at  the  end  of  six  months, 
be  deemed  to  be  void  and  of  no  etfect. 

This  instrument  was  executed  by  all 
the  parties  thereto,  except  the  Bkhop  of 
Exeter  and  a  certain  John  Shelley,  on 
October  21,  1899;  and  on  or  about 
October  23,  1899,  it  wag  also  executed 
by  John  Shelley,  At  the  times  of  these 
respective  executions  the  tmtimonium 
wsls  dated  1899.  but  the  month  and  day 
were  left  in  blank. 
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Subsequently,  on  November  4,  1899, 
the  instrument  was  forwarded,  for  his  sig- 
nature, to  the  then  Bishop  of  Exeter,  but 
for  some  reason  this  was  not  immediately 
affized.  Ultimately,  however,  the  deed 
was  executed  by  the  bishop,  but  not  until 
January  26,  1900.  On  this  occasion  the 
blank  spaces  for  the  day  and  month  were 
duly  filled  up,  and  the  date  1900  was 
substituted  for  the  date  1899. 

The  required  sum  of  3,000/.  was  si>b- 
sequently  raised  within  six  months  from 
January  26,  1900,  but  not  within  six 
months  from  the  last  day  of  1899. 

A  question  having  arisen  as  to  whether 
under  the  circumstances  the  deed  was 
valid,  or,  if  valid,  whether  the  sum  of 
3,000/.  had  been  raosed  within  six  months 
from  the  date  thereof,  the  present  action 
was  commenced  for  a  declaration  that  the 
patronage  of  the  proposed  new  church 
was  effectively  vested  in  the  trustees. 

AfA8t$n-CartmeU,  for  the  plaintiffs. — It 
is  laid  down  in  ShejfpardCa  TouchaUme^  at 
ch.  iv.  p.  55  ('*  Of  a  Deed  "),  that  "  Also  a 
deed  is  good,  albeit  it  mention  no  time 
or  place  of  date  or  making,  or  have  a  false 
date,  i.e,  be  dated  at  one  time  and  de- 
livered at  another."  It  follows  from  this 
that  the  alteration  effected  in  the  present 
deed  was  at  any  rate  an  immaterial 
alteration.  It  is  laid  down  again  in  Doe 
d,  Lewis  v.  Bingham  [l82l]  ^  that  sub- 
sequent immaterial  alterations  do  not 
affect  the  validity  of  a  deed.  To  the 
same  effect  are  Hudson  v.  ReveU  [i829],^ 
Adseits  V.  Hives  [ises],'  and  Hovogaie  and 
Oshcm's  Contract^  In  re  [l902].* 

[SwiNFBN  Eadt,  J.,  referred  to  Skep- 
pard^s  Touchstone,  ch.  iv.  p.  53,  and  Paget 
V.  Paget  [1687].*] 

As  to  Pigolfs  Case  [l6l4],<^  part  of  that 
case  was  considered  and  dissented  from 
in  Aldous  v.  Comwell  [ises],^  in  the  case 
of  a  promissory  note.  This  last  case 
also  dissented  from  the  earlier  nameless 
decision,  having  to  do  with  an  abbot  and 

(1)  4  B.  &  Aid.  672. 

(2)  7  L.  J.  (0.a.)C.P.  146 ;  6  Bing.  368^  390. 
C3)  33  Beav.  62. 

(4)  71  L.  J.  Ch.  279 ;  [1902]  1  Ch.  451. 

(5)  2  Ch.  Rep.  187. 

(6)  11  Co.  Rep.  26*. 

(7)  37  L.  J.  Q.B.  201,  203 ;  L.  R.  3  Q.B.  573, 
679. 


convent  in  Ireland — A  Case  from  Ir^vd 

i  15671  *— on  which  Pigois  Oaae  ^  is  mainly 
bunded. 

The  defendant  did  not  ai^>ear,  and  the 
costs  had  been  arranged. 

SwiNFEN  Eaby,  J. — In  my  judgment 
this  instrument  effectively  vests  in  the 
trustees  the  perpetual  right  of  presenta- 
tion to  the  proposed  new  church,  [EUs 
Lordship  stated  the  facts,  and  continued  :1 
Now,  in  the  first  place,  it  is  to  be  observea 
that  the  alteration  of  the  date  was  only  a 
technical  alteration.  It  was  always  in- 
tended by  everybody  from  the  beginning 
that  the  instrument  should  take  effect 
only  from  the  date  of  the  Bishop  of 
£zeter's  signing,  and  this  intention  is 
carried  out  by  the  instrument  as  altered. 
The  alteration  therefore  is  only  technical 
— ^it  is  not  one  of  substance.  But,  in  the 
second  place,  even  if  the  alteration  were 
one  of  substance — even  if  it  did  not 
strictly  carry  out  the  original  intention 
of  the  parties — ^yet,  even  so,  it  is  still 
immaterial.  Now  in  PigoCs  Case^  it 
was  resolved  that  "  the  alteration  of  a 
deed  by  the  obligee  in  a  point  material  or 
not  material,  avoids  the  deed:  but  the 
alteration  by  a  stranger  without  the 
privity  of  the  obligee  does  not  avoid  the 
deed,  unless  the  alteration  is  in  a  material 
point."  Yet  in  Pigot's  Case^  it  was  found 
as  a  flEtct  that  the  alteration  was  made 
by  a  stranger,  and  that  it  was  also  im- 
material. In  that  case,  accordingly,  the 
Court  was  not  called  on  actually  to  con- 
sider the  present  case — the  alteration  by 
parties  to  the  instrument  of  a  non-material 
detail.  Pigot's  Case^  was  considered  in 
Aldous  V.  Comwell^  in  which  Mr.  Justice 
Lush  (in  delivering  the  judgment  of  the 
Court),  after  reviewing  the  authorities, 
continued :''...  we  think  we  are  not 
bound  by  the  doctrine  in  Pigofs  Com?  or 
the  authority  cited  for  it ;  and  not  being 
bound,  we  are  certainly  not  disposed  to 
lay  it  down  as  a  rule  of  law  that  the 
addition  of  words  which  cannot  possibly 
prejudice  any  one,  destroys  the  validity 
of  the  note."  In  other  words,  Pigots 
Case  ^  is  no  authority  to  shew  that  a  deed 
is  void  merely  because  of  a  subsequent 
alteration  in  a  matter  that  is  not  mate 
(8)  Dyer,  261  J. 
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ml.  To  the  sftine  effect  ia  the  statement 
ia  Sheppard*s  Tauchttone^  and  some  others 
of  the  anthorities  cited.  I  think,  again, 
that  the  language  of  Mr.  Justice  Gaselee, 
in  Hvdson  t.  ReveU  *  is  not  ivithout  bear- 
ing on  the  present  case :  *'  And  the  way 
in  which  I  consider  that  this  deed  is  good 
is  this, — that  it  was  an  imperfect  execu- 
tion, with  an  agreement  at  the  time  that 
it  should  take  effect  when  the  blanks 
were  filled  up."  In  substance,  those 
words  are  exactly  descriptive  of  the  pre- 
sent case.  Under  all  these  circumstances 
I  must  make  a  declaration  in  the  terms 
asked  for  by  the  plaintiffs. 


Solicitors — Ravenscroft,  Woodward  &  Co.,  for 
plaintiffs. 

[Beported  by  Joneph  E,  Morris,  Esq,, 
Barrister-at-Law. 


BWINPKN  EaDT,  J. 

1905. 
Aug.  3, 4,  10. 


Marvin,  In  r« ; 
Crawteb  V,  Marvin. 


Executor — Retainer — Crediioi*  —  Judg- 
metit  against  Executrix — No  Plea  of  Plene 
Administravit  or  Retainer  —  Subsequent 
Adminietration  Action — Insolvent  Estate 
— Right  to  Set  vp  Retainer  against  Judg- 
ment Creditor. 

Where  an  action  is  brought  by  a  creditor 
against  an  exeeiUor  in  respect  of  a  debt 
due  to  him  from  the  testator,  and  in  the 
action  the  executor  does  not  either  plead 
plene  administravit^  (w  set  up  his  retainer^ 
and  the  creditor  recovers  judgment,  the 
executor  cannot  in  an  action  brought  to 
administer  his  testator's  estate  set  up  his 
right  of  retainer  as  against  the  judgment 
creditor. 

Further  consideration. 

Richard  Marvin,  who  died  on  June  30, 
1899,  appointed  his  wife,  the  defendant 
Mary  Jane  Marvin,  executrix  of  his  will. 

On  April  30,  1900,  the  plaintiff  Eliza- 
beth Crawter,  a  simple  contract  creditor, 
suing  on  behalf  of  herself  and  all  other 
creditors,  issued  a  summons  for  the 
administration  of  the  testator's  estate. 


On  May  10,  1900,  the  plaintiff  com- 
menced an  action  in  the  King's  Bench 
Division  against  the  defendant  for  pay- 
ment of  her  debt,  and  on  May  18,  1900, 
she  recovered  judgment  ds  bonis  testatoris 
against  the  defendant  for  4,613/.  Is.  In 
that  action  the  defendant  did  not  plead 
pUne  administravit  or  setj  up  her  retainer. 

On  May  28,  1900,  the  usual  creditor's 
order  for  administration  was  made  in  the 
Chancery  action. 

The  estate  proved  insolvent. 

The  Master  had  made  his  certificate, 
from  which  it  appeared  that  there  was  due 
to  the  defendant  from  the  testator's  estate 
the  sum  of  4,82U. 

On  the  further  consideration  of  the 
action,  one  of  the  questions  raised  was 
whether  the  defendant  was  entitled  to 
exercise  her  right  of  retainer  in  respect 
of  this  sum  as  against  the  plaintiff,  the 
judgment  creditor. 

Theobald,  Jl.C,  and  W.  Baker,  for 
simple  contract  creditors  having  the  con- 
duct of  the  action. — The  executrix  can 
retain  against  the  judgment  creditor.  , 

MiMem,  K.C.,  and  Waggett,  for  the 
executrix,  adopted  the  same  contention. 
The  executrix  is  entitled  to  retain  as 
against  all  creditors  of  equal  degree  with 
herself. 

Eve,  K.C.,  and  T.  T.  Methold,  for  the 
judgment  creditor. — The  executrix  cannot 
assert  her  right  of  retainer  as  against 
the  judgment  creditor.  There  is  a  great 
absence  of  authority  on  the  point.  The 
nearest  case  is  Hubback,  In  re;  Inter- 
nationcU  ffydropaihio  Co.  v.  Hawes 
[i885],^  where  the  question  arose  with 
reference  to  a  balance  order,  and  it  was 
held  that  the  order  did  not  give  the 
liquidator  priority  over  a  debt  due  to  the 
executor  from  the  testator,  and  that  he 
was  therefore  entitled  to  exercise  his 
right  of  retainer. 

Theobald,  K.C.,  in  Tej?\y.  —  ffui>back, 
In  re;  International  Hydropathic  Co. 
V.  Hawes,^  does  not  apply.  The  only 
point  there  decided  was  that  a  balance 
order  was  not  a  judgment.  The  case 
did  not  decide  that  an  executrix  was 
bound  to  plead  pUne  administram,t  if  it  is 
not  necessary.  By  not  pleading  it  in  the 
(1)  54  L.  J.  Oh.  923  ;  29  Ch.  B.  934. 
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present  case  the  executrix  has  saved  the 
estate  the  costs.  The  judgment  creditor 
by  bringing  the  administration  action 
has  precluded  herself  from  receiving  her 
debt  in  full.  A  judgment  creditor,  who 
is  unable  to  obtain  payment  of  his  debt 
in  full  in  an  administration  cannot  issue 
execution  against  the  executor  for  the 
balance — Vernon  v.  ThelluMon  [1844]  '  and 
Lee  V.  Park  [isse].^  The  simple  contract 
creditors  will  be  prejudiced  it*  it  is  held 
that  the  executrix  cannot  retain  as  against 
the  judgment  creditor.  The  Judicature 
Act,  1875,  does  not  affect  the  right  of 
retainer. 

[SwiNFKN  Eady,  J. — Before  the  Ad- 
ministration of  Estates  Act,  1869  (32  & 
33  Yict.  c.  46),  an  executor  had  no  right 
of  retainer  as  against  specialty  debts.] 

That  was  because  they  were  debts  of  a 
higher  degree.  The  priority  of  judgment 
debts  has  been  abolished. 

SwiNFEN  Eadt,  J.  —  The  short  point 
raised  in  this  case  is  whether  the  executrix 
can  exercise  her  right  of  retainer  as 
against  the  plaintiff,  the  judgment  credi- 
tor. The  plaintiff  obtained  judgment 
against  the  executrix  on  May  18,  1900, 
and  an  order  for  the  administration  of 
the  testators  estate  on  May  28,  1900,  ten 
days  later.  The  judgment  was  a  common- 
law  judgment  de  bonis  iestatoria,  and  was 
in  the  ordinary  form.  The  executrix  did 
not  plead  plene  adminiatravU  or  set  up 
her  retainer. 

It  is  laid  down  in  Williams  on  Execu- 
tors (8th  ed.),at  p.  1986,  "that  the  differ- 
ence in  effect,  between  these  two  kinds  of 
judgments  against  an  executor  or  adminis- 
trator, is  not  so  great  as  it  may  appear  at 
first  sight.  For,  although  the  judgment 
is  only  de  bonis  testatoris,  yet  the  executor, 
upon  a  deficiency  of  assets,  must  ulti- 
mately pay  the  debt  as  well  as  costs  re- 
covered, out  of  his  own  pocket ;  because 
the  judgment  is  in  law  a  proof  that  he 
has  assets  to  satisfy  it.  .  .  ."  The  early 
history  of  the  law  is  dealt  with  in  the 
notes  to  WheaUey  v.  Lane  [l667V  I*  is 
also  pointed  out  in  Williams  on  Executors 
(8th  ed.),at  p.  1920,  that  it  is  optional  in 

(2)  U  L.  J.  Ch.  83  ;  1  Ph.  466. 

(3)  6  L.  J.  Ch.  93  ;  1  Keen,  714. 

(4)  1  Wms.  Saund.  239,  249. 


the  executor  either  to  plead  a  retainer  for 
a  debt  or  to  give  it  in  evidence  under  a 
plea  oi  plene  administravU,  If,  however, 
the  executor  does  not  set  up  the  retainer 
in  one  form  or  another  the  judgment  is 
conclusive  against  him  that  he  hais  assets 
to  satisfy  the  judgment  debt.  Under 
these  circumstances  it  seems  to  me  that  an 
executor  cannot  in  an  action  to  administer 
his  testator's  estate  set  up  his  right  of 
retainer  as  against  a  judgment  creditor. 
The  question,  of  course,  ozily  arises  where 
the  assets  are  insufficient.  In  effect  the 
executrix  here  is  claiming  to  retain  assets 
to  pay  her  own  debt  and  at  the  same 
time  saying  to  the  judgment  creditor, 
"  There  is  not  enough  for  you."  I  think 
that  that  principle  was  so  applied  by 
the  Oourt  of  Appeal  in  Huhhaeky  In 
re;  International  Hydropathic  Co,  v. 
Havoes}  That  was  a  case  of  a  balance 
order  obtained  against  an  executrix,  and 
the  Oourt  considered  the  form  of  the 
order,  and  pointed  oat  that,  having  regard 
to  its  form,  under  which  the  executrix  was 
ordered  to  pay  the  call  *'  out  of  the  assets 
of  the  deceased  in  her  hands  as  such  legal 
personal  representative  to  be  administered 
in  due  course  of  administration,''  the  order 
was  not  a  judgment  or  admission  of  assets, 
and  therefore  stood  in  a  different  position 
to  a  judgment,  and  the  distinction  between 
the  two  was  there  pointed  out.  In  the 
present  case  there  was  a  judgment  against 
the  executrix,  with  no  plea  of  retainer  or 
of  plene  administravity  and  it  is  therefore 
now  too  late  for  her  to  set  up  her  right  of 
retainer. 


Solicitors — Williamson,  HUl  &  Co. ;  Emmet  & 
Co.,  agents  for  C.  W.  Bowling,  Soathsea. 

{Reported  hy  W,  Ivimey  Cool,  Es^.y 
Barrister-at-Law. 
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SwiNFSN  EADTy  J.  *)     Eeuxt,  In  rs ; 

1 905.  >  WooLLET  V.  Kblset  ; 

Aug.  2.         J  Eelsbt  v.  Kelsey. 

WiU — Ganttrudion — Residuary  Legatee 
— Erroneous  BeoikU  of  Indebtedness — 
Account, 

A  testator  in  his  vnU  recited  that  a 
son,  to  whom  he  had  previously  given  a 
share  of  residue^  was  indebted  to  him  in 
the  sum  of  5fiQ0l,  and  that  he  {the  tes- 
tator) w(U  desirous  of  reducing  the  amount 
of  such  indebtedness  to  3,000^.,  and  then 
proceeded  to  forgive  the  son  the  balance  of 
his  debt  over  amd  above  3.000/.,  amd  to 
declare  that  the  said  sum  of  S,OOOZ.,  or  so 
much  thereof  as  should  remain  unpaid  at 
the  period  of  distribution,  should  be  deducted 
and  taken  into  account  as  part  of  his  son's 
share  of  residue.  Hie  recital  was  erroneous, 
and  the  son,  in  fact,  was  never  indebted  to 
his  faiher  in  Ae  sum  of  6,000/.  or  any 
other  sum  as  stated,  the  only  sum  his  father 
had  ever  advanced  on  his  account  being  a 
'sum  of  SOI.  for  an  indenture  of  appren- 
ticeship f — Held,  that  on  the  true  construe^ 
tion  of  the  will,  the  testator  only  intended 
the  son  to  bring  into  account  so  much,  not 
exceeding  3,000/.,  of  the  sum  which  the  son 
owed  the  testator  and  as  remained  unpaid 
at  the  period  of  distribution.  The  only 
sum,  therefore,  for  which  the  son  vkls  liable 
to  account  was  the  sum  of  80/. 

Taylor's  Estate,  In  re ;  Tomlin  v.  TJnder- 
hay  (22  Oh.  D.  A:^^),  followed. 

Further  consideration. 

By  his  will,  Thomas  KeUey,  the  above- 
named  testator,  directed  his  trustees  to 
stand  possessed  of  his  residuary  trust 
estate  after  the  death  or  re-marriage  of 
his  wife,  the  defendant  Elizabeth  Mary 
Kelsey,  upon  trust  for  his  children 
living  at  his  decease  and  the  issue  of 
children  previously  deceased,  equally  be- 
tween them  per  stirpes  as  therein  men- 
tioned. After  giving  his  trustees  a  power 
of  advancement  in  favour  of  any  such 
child  or  issue  to  the  extent  of  one-half  of 
his  or  her  actual  or  presumptive  share, 
the  testator  directed  as  follows :  "  And 
inasmuch  as  my  son  Thomas  Owen  Kelsey 
is  at  the  date  of  this  my  will  indebted  to 
me  in  the  sum  of  one  thousand  two 
hundred  pounds  and  my  son  Arnold 
Robert  Kelsey  is  indebted  to  me  in  the 
sum  of  four  thousand  pounds  and  my  son 


Stanley  WooUey  Kelsey  is  indebted  to 
me  in  the  sum  of  five  thousand  pounds 
and  I  am  desirous  of  reducing  the  amount 
in  which  they  are  respectively  so  indebted 
to  me  as  follows  that  is  to  say  As  to  the 
said  Thomas  Owen  Kelsey  to  the  sum  of 
six  hundred  pounds  as  to  the  said  Arnold 
Robert  Kelsey  to  the  sum  of  two  thousand 
pounds  and  as  to  the  said  Stanley  WooUey 
Kelsey  to  the  sum  of  three  thousand 
pounds  Now  therefore  I  hereby  forgive 
to  my  said  three  sons  the  balances  of  the 
respective  sums  in  which  they  are  respec- 
tively indebted  to  me  over  and  above  the 
said  respective  sums  of  six  hundred  pounds 
two  thousand  pounds  and  three  thousand 
pounds  And  I  declare  that  the  said 
respective  sums  of  six  hundred  pounds 
two  thousand  pounds  and  three  thousand 
pounds  or  so  much  thereof  respectively  as 
shall  remain  unpaid  at  the  time  of  the 
decease  or  remarriage  of  my  said  wife 
shall  be  deducted  and  taken  into  account 
.as  part  of  their  respective  shares  in  my 
trust  estate  And  I  also  declare  that  in 
case  any  other  sums  shall  be  entered  in 
my  private  ledger  as  owing  to  me  by  any 
of  my  children  the  sums  so  entered  in 
my  private  ledger  shall  be  deducted  from 
and  taken  into  aoppunt  as  part  of  the 
shares  of  my  children  against  whom  such 
claim  may  be  entered  and  that  any  such 
entries  in  my  private  ledger  shall  be 
final  and  conclusive  evidence  as  to  the 
amounts  owing  to  me  or  my  estate  by  any 
of  my  said  children  but  the  said  sums  of 
six  hundred  pounds  two  thousand  pounds 
and  three  thousand  pounds  are  to  be  con- 
sidered as  due  to  me  at  my  decease  unless 
previously  repaid  although  not  entered 
in  such  private  ledger."  The  testator 
appointed  his  said  wife  during  her  widow- 
hood, his  brother  Henry  Richard  Kelsey, 
and  the  plaintiff  Thomas  Boyle  Woolley 
executors  and  trustees  of  his  said  will. 
The  testator  died  on  February  15,  1885. 
His  will  was  duly  proved,  and  subsequently 
the  present  action  was  commenced  for  the 
administration  of  his  estate. 

Stanley  Woolley  Kelsey  denied  that 
the  sum  of  5,000/.  mentioned  in  the  will 
had  ever  been  advanced  to  him  or  was 
owing  by  him  at  all,  or  that  there  was 
any  entry  in  his  father's  private  ledger  of 
any  sum  due  from  him  to  his  feither ;  and 


he  alleged  that  the  only  sum  advanced  ^M/^rrTp 


702 


CHANCKRY  DIViaiON. 


[1909 


Kelbby,  In  he. 

the  testator  on  his  acooant  was  a  sum  of 
80^.  paid  by  the  testator  in  1878  for  his 
indenture  of  apprenticeship.  In  answer 
to  certain  enquiries  directed  in  the  action, 
the  Master  certified  that  except  as  to  the 
80/.  above  mentioned,  no  sum  was  in  &ct 
owing  by  Stanley  WooUey  Kelsev  to  the 
testator  at  the  time  of  the  latter  s  deathC 
The  question  now  before  the  Court  was 
whether  S.  W.  Kelsey  was  under  liability 
to  account  for  the  full  sum  of  3,000^, 
or  only  for  the  SOL  actually  advanced, 
as  to  which  latter  sum  the  son  did  not 
dispute  his  liability  to  account. 

MarUUi^  for  the  trustees. 

A,  <7.  Spencer^  for  Stanley  WooUey 
Kelsey. — The  recital  is  erroneous.  This 
son  was  never  indebted  to  the  testator  in 
the  sum  of  5,000/.  or  any  other  sum 
beyond  the  80/.  advanced  for  his  appren- 
ticeship. The  recital  is  not  binding  on 
him,  and  he  is  not  debarred  from  shewing 
that  nothing  was  due  from  him  beyond 
the  80/.,  and  that  is  the  only  amount  by 
which  his  share  of  residue  must  be  re- 
duced— Ta/ylor's  EstalU,  In  re  ;  Tcmlin  v. 
Underhaiy  [l882],^  which  is  a  decision  of 
the  Court  of  Appeal.  In  that  case,  Aird's 
Estate,  In  re;  Aird  v.  Quick  [1879],*  in 
which  the  legatee  was  held  bound  by  an 
eiToneous  recital,  and  which  was  subse- 
quently followed  by  North,  J.,  in  a  later 
case  of  Wood,  In  re  ;  Ward  v.  Wood  [isse],* 
was  cited  in  argument,  and,  though  not 
referred  to  in  the  judgments  of  the  Court, 
was  deliberately  not  followed.  The  deci- 
sion in  TfvyMe  EsbaAe,  In  re^  must,  in 
case  of  conflict,  prevail.  The  testator  did 
not  intend  any  sum  not  in  fact  owing  by 
his  sons  to  be  brought  into  account. 

Eve,  K,C,,  and  Z.  Bostron,  for  other  resi- 
duary legatees.  —  The  view  taken  by 
North,  J.,  in  Wood,  In  re,^  is  the  right 
one— namely,  that  the  Court  of  Appeal 
in  Taylor's  Estate,  In  re,^  did  not  say  that 
the  decision  in  Aird^s  Estate,  In  re,^  was 
wrong,  and  that  decision  is  therefore 
still  an  authority  on  this  question,  and  is 
exactly  in  point  in  the  present  case.  It  is 
not  open  to  the  son  to  claim  under  the 
will  and  yet  dispute  the  recital ;  he  must 

(1)  22  Ch.  D.  495. 

(2)  48  L.  J.  Oh.  631 ;  12  Ch.  D.  291. 
(8)  65  L.  J.  Ch.  720;  32  Ch.  D.  517. 


be  deemed  to  be  bound  by  the  recital  and 
is  liable  to  bring  into  account  the  whole 
3,000/.  Tayhr*s  Estate,  /n  r«,^  was  a  very 
special  case,  as  North,  J.,  pointed  out,  and 
did  not  affect  the  decision  in  AmCs  Estate, 
In  re? 

SwiKFEN  Eady,  J. — I  think  that  the 
cases  dealing  with  the  question  raised  re- 
solve themselves  into  two  classes — namely, 
one  where  the  testator  by  apt  words 
directs  a  legatee  to  bring  into  account  a 
particular  sum;  he  may  recite— perhaps 
erroneously — ^that  a  pfljrticular  sum  has 
been  advanced  and  direct  a  legatee  to 
bring  into  account  the  sum  ''  hereinbefore 
recited  to  have  been  advanced,"  or  he  may 
by  other  appropriate  language  shew  an 
intention  that  the  legatee  shall  absolutdy 
and  in  any  event  bring  inte  account  the 
sum  mentioned  in  the  other  part  of  his 
will.  In  other  words,  the  testator  directs 
that  the  legatee  shall  only  take  upon  the 
footing  that  he  brings  a  particular  sum  into 
account,  and  then  shall  only  receive  the 
balance  that  would  be  payable  te  him  on 
that  footing.  In  the  other  class  of  cases, 
the  testator  recites  the  debt  owing  from 
the  legatee  —  again  he  may  recite  it 
erroneously — and  then  directo  that  the 
debt,  or  so  much  as  shall  remain  unpaid 
at  the  time  of  the  testetor's  death,  shall  be 
deducted  and  brought  into  account.  In 
the  second  class  of  case  the  testetor  reaUy 
intends  that  there  shall  be  brought  into 
account  the  debt  or  balance  thereof  which 
is  actually  owing  at  the  time  of  the  testa- 
tor's death.  The  question  which  I  have 
to  determine  is  within  which  class  the 
present  case  falls. 

In  my  judgment  the  present  case  more 
nearly  resembles  Taylor's  Estate,  In  re,^ 
a  decision  of  the  Court  of  Appeal,  and 
properly  falls  within  the  second  class,  and 
the  son  is,  I  think,  only  liable  to  bring 
into  account  the  sum  really  owing.  Now 
here  the  testator,  upon  the  &ce  of  the 
wiU,  shews  an  intention  to  benefit  this 
son.  He  recites  that  his  son  Stanley 
Woolley  Kelsey  is  indebted  to  him  in 
the  sum  of  5,000/.,  and  then  says  he  is 
desirous  of  reducing  the  amount  in  which 
he  is  Eo  indebted  to  him ;  and  after  dealing 
with  the  case  of  two  other  sons,  he  says 
that  as  to  Stanley  Woolley  Kelsey  he  is 
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desirotiB  of  reducing  it  to  the  sum  of 
3,000i,  and  then  '*  Now  therefore  I 
hereby  forgive  to  my  said  three  sons  the 
balance  of  the  respective  sums  in  which 
they  are  respectively  indebted  to  me  over 
and  above  the  said  respective  sums  of  sue 
hundred  pounds  two  thousand  pounds 
and  three  thousand  pounds."  In  other 
words,  after  reciting  that  Stanley  is  in- 
debted to  the  testator  in  the  sum  of 
5,0002.,  he  forgives  him  2,000^.,  part  of 
the  5,0002.,  leaving  3,0002.  remaining 
owing.  Now  it  appears,  in  fisict,  that  no 
5,0002.  had  been  advanced  or  was  owing 
at  all,  but  that  the  only  sum  advanced  by 
the  testator  to  this  son  was  a  sum  of  802. 
paid  for  an  indenture  of  apprenticeship 
when  he  was  a  lad  of  fifteen.  My  opinion 
is  that,  according  to  the  true  construction 
of  this  will,  the  testator  only  intended  the 
son  to  bring  into  account  so  much,  not 
exceeding  3,0002.,  of  the  sum  which  the 
son  owed  the  testator  and  as  remained 
unpaid  at  the  date  of  the  period  of  distri- 
bution. In  the  present  case  the  Master 
has  found  that,  except  to  the  extent  of 
the  802.  advanced,  no  sum  was  owing 
by  this  son  to  the  testator.  Under  these 
circumstances,  I  am  of  opinion  that  802.  is 
the  only  sum  which  the  son  is  under  any 
liability  to  bring  into  account. 

It  is  said  that  there  is  no  conflict 
between  the  case  of  Airdls  Estate,  In  ra,^ 
and  the  decision  in  the  Court  of  Appeal, 
Taylor  B  Estatey  In  re^ ;  and  that  in  the 
later  case  of  Wood,  In  re,^  Mr.  Justice  North 
followed  the  earlier  case  of  AircFs  EHcOe, 
Inre.^  Now  I  think  that  the  case  before 
Mr.  Justice  North  was  an  instance  of  the 
former  of  the  two  classes.  It  was  a  case 
in  which  the  legatee  was  to  bring  into 
account  ''a  sum  hereinbefore  recited  to 
have  been  advanced."  But  if  the  cases 
cannot  stand  together,  then  the  decision 
of  the  Court  of  Appeal  must  prevail.  I 
hold,  therefore,  that  the  son  is  only  bound 
to  bring  into  account  802. 

SoHcitora— Onsh,  PhiUips,  Walters  k  Williams, 
for  trustees  and  re8idiiai7  legatees ;  Berkeley- 
Calcott,  HoUoway  Sc  Blount,  for  S.  W.  Kelsey. 

{Reported  hy  R,  J,  A,  Morritan,  Bs^., 
Bartiiter'Ot'Zaiv. 
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Local  Government — Water  Supply  to 
Adjoining  District — Contract  for  Supply 
— Enlargement  of  Dietrict — Sanction  of 
Local  Government  Board-- Penalty  Clause 
— Avoidance  of  Contract — PubHe  Health 
Act,  1875  (38  d:  39  Vict.  e.  55),  m.  61 
and  174,  sub-e.  2. 

The  sanction  of  the  Local  Government 
Board  required  by  section  61  of  the  PubHo 
ffeaith  Act,  1875,  for  the  supply  of  water 
by  a  {local  authority  to  the  local  a^ithority 
of  an  adjoining  district,  is  a  sanction 
merely  to  the  supply,  and  not  to  the  terms 
of  the  agreement  under  which  such  supply 
is  to  be  furnished. 

The  sanction  can  be  properly  limited  to 
particular  places  in  a  district. 

Prior  to  1895  the  plaintiffs  made 
certain  contracts  unth  the  defendants  for 
the  supply  of  water,  the  scmction  of  the 
Local  Government  Board  undsr  section  61 
of  the  Public  Health  Act,  1876,  being  ob- 
tained  for  the  supply  to  particular  places 
within  the  defendants'  district.  In  1895 
it  was  contemplated  that  the  plaintiffs 
should  furnish  a  larger  supply  for  the 
defendants'  whole  district,  and  a  new 
agreement  was  made  whereby  the  plaintiffs 
agreed  to  deliver  and  the  defendants  to 
take  for  the  supply  of  their  district,  or 
such  part  thereof  as  they  might  wish  to 
supply,  or  any  place  outside  ^eir  district 
which  they  might  contract  to  supply,  the 
quantities  agreed  on,  the  minimum  being 
largely  increased  beyond  the  minimum 
under  the  previous  contracts.  Clause  9 
provided  that  unless  within  six  months 
the  sanction  of  the  Board  to  the  agree- 
ment should  be  obtained  or  found  to  be 
unnecessary,  the  agreement  should  be  void. 
The  Board  hawing  refused  to  give  a  general 
sanction  to  the  extended  area  contemplated 
by  the  agreement,— Beld,  that  the  previous 
sanctions  were  limited  to  the  particular 
places,  and  that,  no  sanction  having  been 
given  to  the  extended  area  contemplated  by 
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the  agreement^  clause  9  applied  and  the 
agreement  was  void. 

Held  also  (Yaughan  Williams^  L.J., 
dieaenting),  that  section  174,  sub-section  2 
of  the  Public  HeaUh  Act,  1875,  which, 
with  regard  to  contracts  made  by  an  urban 
authority  under  the  Act,  requires  that  they 
shall  specify  some  pecuniary  penalty  in 
case  the  terms  of  the  contract  are  not  duly 
performed,  is  directory  only,  and  a  con- 
tract of  an  urban  authority  containing  no 
penalty  clause  is  not  void  on  thai  account. 

Appeal  by  tbe  defendants  against  a 
decision  of  Swinfen  Eady,  J.  (reported 
ane«,  p.  116;  [1905]  1  Oh.  53). 

On  December  24,  1881,  the  Soothill 
Upper  Local  Board  (the  predecessors  of 
the  plaintiffs)  and  the  guardians  of  the 
Wakefield  Union,  acting  as  a  rural  sani- 
tary authority  (being  the  predecessors  of 
the  Wakefield  Rural  District  Council), 
jointly  applied  in  writing  to  tbe  Local 
Government  Board  to  sanction  the  supply 
by  Soothill  to  Wakefield,  for  the  town- 
ships of  East  and  West  Ardsley,  of  water 
which  Soothill  obtained  in  bulk  from  the 
Corporation  of  Halifax.  A  question  also 
arose  between  the  parties  upon  a  clause 
of  the  draft  agreement  then  being  nego- 
tiated, and,  as  they  were  unable  to  agree 
upon  this  clause,  an  application  was  made 
to  the  Local  Government  Board  to  deter- 
mine the  matter.  In  reply,  the  Local 
Government  Board,  on  May  15  and  17, 
1882,  stated  in  writing  to  the  two  autho- 
rities respectively  that,  as  re^j^ards  the 
supply  of  water  by  Soothill  to  Wakefield, 
the  Board  were  not  aware  of  any  reason 
why,  at  the  proper  time,  their  consent 
should  not  be  given;  but  they  pointed 
out  that  under  the  statute  no  sanction 
on  their  part  was  required  to  the  proposed 
terms  of  agreement,  and  that  they  had  no 
power  to  deal  with  the  question  in  dispute 
between  the  parties. 

Shortly  afterwards  an  agreement  under 
seal  dated  July  17,  1882,  was  come  to  be- 
tween the  two  authorities  for  the  supply 
of  water  within  certain  minimum  and 
maximum  limits  of  supply  by  the  Soot- 
hill Upper  Local  Board  to  the  Wakefield 
Union  at  the  price  therein  mentioned. 
Clause  12  of  this  agreement  provided 
that  all  payments  for  water  thereunder 


Wakefield  Rubal  Council,  App. 

should  be  made  quarterly,  and  that  if 
any  quarterly  payment  should  be  in  arrear 
and  not  paid  for  one  calendar  month  from 
the  day  appointed  for  payment  thereof, 
the  Wakefield  Union  should  pay  interest 
thereon  to  the  Soothill  Upper  Local  Board 
at  the  rate  of  5  per  cent,  per  annum. 

Clause  13  provided  that  if  at  any  time 
and  from  any  cause  the  water  meters 
should  cease  to  indicate  correctly  the 
quantity  of  water  passing  through  them, 
or  if  any  of  them  should  have  been 
removed  for  the  purpose  of  repairp,  the 
Soothill  authority  should,  until  the  meters 
should  be  repaired  or  replaced,  be  entitled 
to  charge,  and  the  Wakefield  authority 
liable  to  pay,  for  the  full  quantity  of 
water  to  which  the  Wakefield  authority 
should  for  the  time  being  be  entitled 
under  that  agreement  within  the  minimum 
and  maximum  limits  then  applicable. 

Water  was  duly  supplied  by  Soothill 
to  Wakefield  on  the  terms  of  the  agree- 
ment, but  it  did  not  appear  that  any 
further  formal  sanction  was  then  given 
by  the  Local  Government  Board.  In 
1885  it  was  proposed  that  Soothill  should 
give  to  Wakefield  an  increased  supply ; 
and  on  June  26,  1885,  the  clerk  to  the 
Soothill  Upper  Local  Board  wrote  to  the 
Local  Government  Board  stating  that  it 
was  proposed  to  increase  the  supply,  and 
sent  a  copy  of  the  proposed  agreement 
for  that  purpose,  and  expressly  asked  for 
the  sanction  of  the  Local  Government 
Board  under  section  61.  In  reply,  the 
Local  Government  Board,  on  July  15, 
1885,  stated  in  writing  that,  under  sec- 
tion 61  of  the  Public  Health  Act,  1875, 
the  Board  thereby  sanctioned  the  supply 
of  water  by  the  Soothill  Upper  Local 
Board  to  the  Rural  Sanitary  Authority  of 
the  Wakefield  Union  "  for  the  benefit  of 
the  parishes  of  East  and  West  Ardsley." 
An  agreement  under  seal  dated  Sep- 
tember 29,  1885,  was  entered  into  for 
carrying  out  this  increased  supply  which 
confirmed  in  other  respects  the  agreement 
of  July  17,  1882. 

On  November  16,  1889,  the  Local 
Government  Board,  understanding  that 
an  agreement  had  been  come  to  between 
the  Wakefield  and  Hunslet  Unions  for 
the  supply  of  water  to  the  latter  union 
for  the  township  of  Middleton,  gave  their 
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sanction,  under  section  61,  to  the  supply 
by  Wakefield  to  Hunslet  for  the  purposes 
of  that  district,  and  at  the  same  time 
forwarded  to  the  Wakefield  authority  a 
copy  of  the  letter  addressed  by  the  Local 
Government  Board  to  the  Soothill  autho- 
rity sanctioning  the  supply  given  by 
Soothill  to  Wakefield.  By  an  agreement 
under  seal  dated  December  3,  1890, 
being  supplemental  to  the  agreements  of 
July  17,  1882,  and  September  29,  1885, 
the  Soothill  Upper  Local  Board  agreed 
with  the  Wakefield  Union  that  it  should 
be  lawful  for  the  Wakefield  Union  to 
supply  the  Hunslet  Union  Rural  Sanitary 
Authority  with  water  supplied  by  the 
Soothill  Upper  Local  Board  under  the 
said  two  agreements,  and  .provision  was 
made  as  to  such  supply.  Tn  other 
respects  the  two  former  agreements  were 
confirmed. 

In  1895  the  plaintifis  and  the  Wake- 
field Rural  Council  (the  successors  of  the 
authorities  previously  mentioned)  nego- 
tiated a  new  water  agreement  dated 
January  31,  1895,  which  was  the  agree- 
ment sued  upon  in  this  action,  whereby 
the  plaintifis  agreed  to  deliver  and  the 
Wakefield  Eural  Council  agreed  to  take 
'*  for  the  supply  of  their  said  district  or 
such  part  thereof  as  the  purchasers  may 
for  the  time  being  wish  to  supply  or  any 
place  outside  their  said  district  which 
for  the  time  being  they  may  contract  to 
supply,**  the  quantities  therein  stated, 
the  minimum  being  largely  increased 
beyond  the  minimum  which  the  Wake- 
field Rural  Council  were  then  bound  to 
take  under  their  previous  agreements. 
Clause  9  provided :  "  The  vendors  shall 
forthwith  apply  for  and  with  all  due 
diligence  endeavour  to  obtain  the  sanction 
of  the  Local  Government  Board  to  these 
presents,  and  unless  within  six  calendar 
months  from  the  date  hereof  such  sanction 
shall  be  obtained  or  it  shall  be  ascertained 
that  no  such  sanction  is  necessary  then 
this  agreement  shall  be  void."  This 
agreement,  and  the  former  agreements  of 
July  17,  1882,  September  29,  1885,  and 
December  3,  1890,  contained  no  penalty 
clause  for  non-performance  of  the  contract 
pursuant  to  section  1 74,  sub-section  2  of  the 
Public  Health  Act,  1875,  except  so  far  as 
clauses  12  and  13  of  the  agreement  of 
Vol.  74.— Chang 
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July  17,  1882,  were  a  compliance  with  the 
section.  A  contemporaneous  agreement 
was  also  made  between  the  same  parties  by 
which,  in  the  event  of  the  above  agree- 
ment becoming  void  under  clause  9,  the 
parties  were  thrown  back  on  their  pre- 
existing agreements. 

On  January  28, 1 895,  the  plaintiffs  wrote 
to  the  Local  Government  Board  forwarding 
a  copy  of  the  proposed  agreement,  and  ask- 
ing for  the  sanction  of  the  Local  Govern- 
ment Board  to  the  agreement.  In  reply 
the  Board  btated  that  under  section  61  of 
the  Public  Health  Act  the  Board's  sanc- 
tion was  only  required  to  the  supply  of 
water  by  one  authority  to  another,  and 
that  it  was  not  their  practice  to  approve 
of  the  agreement  entered  into  by  the 
authorities.  They  added  that,  if  the  area 
for  which  the  supply  under  the  new  agree- 
ment was  to  be  given  was  the  same  as,  or 
wholly  comprised  in  the  area  for  whicb 
the  Board  previously  sanctioned  the  sup- 
ply, no  further  sanction  on  the  part  of  the 
Board  was  required.  On  May  22,  1895^ 
the  Local  Government  Board  added  that 
it  was  not  their  practice  "  to  give  a  general 
sanction  in  respect  of  all  the  contributory 
places  in  a  rural  district,"  but  they  would 
consider  applications  in  respect  of  par- 
ticular contributory  places  when  the  supply 
was  actually  furnished.  This  correspond- 
ence is  statod  in  detail  in  the  judgment 
of  Romer,  L.J. 

By  the  Ardsley  East  and  West  (Con- 
stitution of  Urban  District)  Order,  1895, 
as  con6rmed  by  the  County  of  the  West 
Riding  of  Yorkshire  (Ardsley  East  and 
West)  Confirmation  Order,  1895,  the  town- 
ships of  Ardsley  East  and  Ardsley  West 
were  together  constituted  an  urban  district 
within  the  meaning  of  the  Public  Health 
Act,  1875,  and  the  Local  Government 
Act,  1894,  article  8  of  the  Order  contain- 
ing the  usual  consequential  provisions, 
directing  that  all  powers,  rights,  duties, 
<S^.,  and  property  within  the  new  urban 
district  relating  exclusively  to  such  urban 
district  which,  under  the  Public  Health 
Act,  1875,  &c.,  were  exercisable  by  or 
vested  in  the  local  authority  having  juris- 
diction in  the  district  included  in  the 
urban  district,  should  vest  in  the  urban 
district  council.  By  an  agreement  dated 
March  24,  1897,  between  the  Wakefield 
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Rural  Council  and  the  Ardsley  Council, 
it  was  agreed  that  the  water  agreement 
should  become  the  sole  property  of  the 
Ardsley  Council,  who  should  be  entitled 
exclusively  to  all  the  benefits  and  be  exclu- 
sively liable  and  responsible  for  all  liabili- 
ties thereunder,  and  should  indemnify  the 
Wakefield  Council  therefrom,  and  that 
the  parties  thereto  should  use  their 
utmost  endeavours  to  obtain  the  sanction 
of  the  plaintiffs  to  such  of  the  clauses  as 
affected  {inter  cUia)  the  said  water  agree- 
ment of  1895,  and  until  such  sanction 
was  obtained  the  clauses  of  the  agreement 
should  be  binding  upon  the  defendants 
inter  se  who  should  indemnify  the  other 
of  them  in  respect  of  the  liabilities  and 
stipulations  for  which  such  parties  had 
respectively  made  themselves  liable. 

On  January  16,  1900,  the  plaintiffs 
wrote  to  the  Local  Government  Board 
with  reference  to  the  correspondence  of 
1895,  and  asked  whether  they  were  right  in 
regarding  as  they  had  done  the  sanction 
given  by  the  Local  Government  Board  in 
1882  to  a  supply  of  water  by  Soothill 
Upper  to  Wakefield  Rural  Sanitary 
Authority  for  the  use  of  the  inhabitants 
of  East  and  West  Ardsley,  as  extending 
to  sanction  a  supply  of  water  to  East  and 
West  Ardsley  under  the  agreement  of 
1895,  so  far  as  such  supply  was  confined 
to  the  district  of  East  and  West  Ardsley. 
The  Local  Government  Board,  in  reply,  by 
a  letter  dated  February  28, 1900,  expressed 
their  opinion  that  the  terms  of  the  order 
constituting  the  urban  district  of  Ardsley 
East  and  West  were  sufficiently  wide  to 
cover  the  transfer  of  any  powers  vested  in 
the  Wakefield  authority  by  virtue  of  any 
sanction  given  by  the  Board  under  sec- 
tion 61  of  the  Public  Health  Act,  1875, 
so  &r  as  such  powers  related  to  the  area 
formed  into  the  urban  district  of  any  ^art 
of  such  area.  The  Boea*d  expressed  them- 
selves as  not  prepared  to  discuss  the  bear- 
ing of  any  such  sanction  on  the  agreement 
of  1895,  and  stated  it  was  not  their  prac- 
tice in  cases  under  section  61  of  the  Act 
of  1875  to  go  beyond  the  actual  duty 
imposed  on  them  by  that  section — namely, 
sanctioning  the  supply  of  water  by  the  one 
authority  to  the  other.  On  March  8, 1 900, 
the  plaintiffs  wrote  to  the  Board  that 
fiom  their  letter  [the  plaintiffs  gathered 


that  they  still  had  the  sanction  of  the 
Local  Government  Board  to  the  supply 
of  water  by  them  to  the  Urban  District 
Council  of  East  and  West  Ardsley,  and 
asked  if  that  understanding  was  correct, 
and  in  reply  the  Board  stated  that  they 
had  nothing  to  add  to  their  letter  of  Feb- 
ruary 28,  1900 

The  plaintiffs  sought  to  enforce  their 
claims  under  the  agreement  of  January  31, 
1895,  claiming  in  the  alternative  against 
the  Wakefield  Rural  Council  and  the 
Ardsley  East  and  West  Urban  Council 
for  a  declaration  that  the  agreement  of 
Januiiry  31,  1895,  was  valid  and  bind- 
ing, and  for  payment  of  certain  sums  due 
thereunder.  In  the  result  the  question 
was  narrowed  down  to  one  of  liability, 
the  defendants  having  agreed  between 
themselves  that  if  the  plaintiffs  succeeded 
in  point  of  law,  judgment  should  be  given 
against  the  Ardsley  East  and  West  Urban 
Council. 

In  the  event  of  the  agreement  of 
January  31,  1895,  not  being  held  valid, 
the  plaintiffs  claimed  a  declaration  that 
the  agreements  of  July  17,  1882,  and 
September  29, 1885,  were  valid  and  bind- 
ing on  the  defendants. 

Swinfen  Eady,  J.,  held^first,  that  the 
sanction  of  the  Local  Government  Board 
required  by  section  61  of  the  Public 
Health  Act,  1875,*  is  the  sanction  to  the 

(1)  Public  Health  Act,  1875,  s.  61:  "Any 
local  authority  for  the  time  being  supplying 
water  within  their  own  district  may,  with  the 
sanction  of  the  Local  (rovemmect  Boaid, 
supply  water  to  the  local  authority  of  any 
adjoining  district  on  such  terms  as  may  he 
agreed  on  between  such  authorities,  or  as,  in 
case  of  dispute,  may  be  settled  by  arbitration 
in  manner  provided  by  this  Act." 

Section  174:  "With  respect  to  contracts 
made  by  an  urban  authority  under  this  Act, 
the  following  regulations  shall  be  observed; 
(namely) : 

Sub-section  1 :  "  Every  contract  made  by  an 
urban  authority  whereof  the  value  or  amount 
exceeds  £50  shall  be  in  writing  and  sealed  with 
the  common  seal  of  such  authority : " 

Sub-section  2 :  "  Every  such  contract  shall 
specify  the  work  materials  matters  or  things  to 
be  furnished  had  or  done,  the  price  to  be  paid, 
and  the  time  or  times  within  which  the  con- 
tract is  to  be  performed,  and  shall  specify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms 
of  the  contract  are  not  duly  performed :  " 

Sub-section  3 :  "  Before  contracting  for  the 
execution  of  any  works  under  the  provisions  of 
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euppljr  a.nd  not  to  the  term^  of  the  agree- 
metit»  and  that  in  the  present  catae  the 
unction  originally  given  by  the  Board 
was  sofficient  to  render  any  fut'ther 
ianetion  unnecessary ;  and  secondly,  that 
the  agreement  was  not  void  for  want  of 
&  penalty  clause  under  section  174,  sub- 
jection 2  ^  of  the  same  Act,  and  gave 
judgment  for  the  plaintifld. 

The  defendants  appealed. 

The  question  was  firsjt  arg^ued  whether 
the  agreement  of  January  31 ,  1895,  was 
void  by  virtue  of  clause  9  thereof, 

Mickkm^  K.C.^  E.  J.  Parker^  and 
TomliHy  for  the  appehanks.^ — The  sanction 
of  the  Local  Government  Board  to  the 
contract  of  January  31,  1S95,  has  never 
been  given  as  required  by  section  61  of 
the  Public  H^lth  Act,  1875,^  and  the 
contract  is  therefore  void,  and  cannot  be 
enforced.  The  Court  is  asked  to  construe 
the  sanetioQ  given  for  the  small  distdct 
of  Ardaley  tia  a  sanction  for  the  whole 
district  of  Wakefield,  but  it  cannot  be  so 

this  Act,  an  urban  autbority  ^ball  obtain  from 
their  surveyor  au  e,^timate  ia  writing,  aB  well  of 
the  probable  expense  of  esecQting  the  work  in 
a  aabstantial  manner  aa  of  tbe  anntLal  expense 
of  repaijing  the  same ;  also  a  report  as  to  tbe 
most  advantageous  mode  of  contmctiog,  that 
ifl  to  say,  whether  by  contracting  only  for  the 
execution  of  tbe  work,  or  for  exerrUting  and 
nibo  main  taming  the  same  in  rcpaii'  during  a 
terra  of  years  or  otherwise  :  " 

J^ub'Sftction  4  :  •*  Before  any  contract  of  the 
value  or  amount  of  £100  or  upwards  k  entered 
into  bj  an  urban  authority  ten  dajs'  public 
noticf^  at  the  lea^t  shall  bo  given,  expressing 
the  nature  and  porpase  thereof  and  inviting 
tenders  for  the  execution  of  the  same;  and 
such  authority  shall  require  and  take  sufficient 
security  for  the  dne  perforroauce  of  the  same," 

Sub-section  5 :  "  Every  contract  entered  into 
by  an  arban  authority  in  coDformlty  with  the 
] provisions  of  this  section,  and  duly  executed  by 
the  other  partiea  thereto^  shall  be  binding  on 
the  authority  by  whom  the  same  is  executed 
nud  their  iiuccessors  and  on  all  other  parties 
thereto  and  their  executors  admiQistrators 
i^Qccessors  or  assij^s  to  all  intents  and 
purposes:  Provided  that  an  urban  authority 
may  compound  with  any  contractor  or  other 
person  in  reapect  of  any  penalty  incurred  by 
rea«on  of  tbe  non- performance  of  any  oon tract 
entered  into  as  aforesaidp  wliether  such  penalty 
U  mentioned  in  any  «uuh  contract,  or  in  any 
Ijond  or  otherwise,  for  such  Mims  of  money  or 
other  recompense  as  to  snoh  authority  may 
«eem  proper.** 


treated — that  ia,  aii  if  the  woi^g  "  for  the 
benedt  of  the  parishes  of  East  and  West 
Ardi*ley"  had  been  omitted  from  the 
sasotion.  Ditferent  considerations  arise 
in  the  two  cases.  In  the  caLse  of  Wake- 
field a  larger  supply  and  a  larger  outlay 
for  pipes  woiild  be  required,  A  consent 
given  for  a  limited  purpose  cannot  be 
treated  a^s  given  for  an  unlimited  or 
general  purpose. 

Providing  a  supply  of  water  is  a 
"  special  expense  "  within  aiection  229  of 
the  Ptiblic  Health  Act,  and  there  would 
be  a  special  rate  for  Ards^ley  in  respect  of 
the  supply  to  it  under  the  first  agreement. 
The  defendants  are  being  sued  for  the 
price  of  the  minimum  supply  of  water, 
which  they  have  not  taken.  The  plaintiffs 
have  not  tendered  the  minimum,  although 
the  defendants  have  done  everything  in 
their  power  to  obtain  it. 

Ere,  K,€,,  and  E,  Clajjion,  for  the 
res  pond  en  tss. — No  sanction  on  the  part  of 
the  Local  Government  Board  to  the  agree- 
ment of  January  31,  li^95,  was  required. 
The  only  sanction  required  was  to  the 
supplyj  and  that  had  been  already  ob- 
tained in  1885,  when  the  Board  sanctioned 
tbe  supply  by  the  plaintiflTs  prede- 
cessors to  the  predecessors  of  the  defen- 
dant council.  That  yf^m  %  sufficient 
sanction  for  all  purposes^  and  the  sub- 
sequent tkinction  for  the  supply  to  the 
township  of  Middleton  was  not  in  strict- 
ness required,  Tbe  new  agreement  of 
1895  did  not  involve  any  extension  of 
supply,  but  only  a  diversion  of  the  East 
and  West  Ardaley  supply  of  Soothill 
water  already  authorised.  In  the  corre- 
spondence which  followed,  Mk  far  as  it  was 
a  matter  of  supply,  the  Board  treated  the 
sanction  as  having  been  already  given, 
and,  so  Ikr  as  i-elated  to  tbe  terms  of  the 
agreement,  treated  it  as  requiring  no 
sanction.  It  is  not  left  to  the  Board  to 
sanction  the  nature  of  the  user  by  the 
local  authority  under  section  61,  though 
tbey  have  a  wider  right  as  to  di'ainag' 
under  section  28, 

[RoMER,  L.  J.— Cannot  the  Board  g 
a  partial  mnction  under  section  61  ?] 

Yes,  if  that  is  all  that  is  naked  for  ; 
if  they  are  tisked  to  sanction  what 
think  is  too  much  they  can  only  re 
not  sanction  lesd  than  is  asked  for. 
a  is2 


ptized  by 


Google 


708 


CHANCERY  DIVISION. 


[1905 


SOOTHILL  UpPBE  UrBAN   COUNCIL  V. 

[They  cited  ffalifax  Corporation  v. 
Soothill  Uppttr  Local  Board  [1874].*] 

/?.  J,  Parker,  in  reply. — The  real  mean- 
ing of  clause  9  was  that  if  the  sanction  of 
the  Board  to  the  extended  supply  con- 
templated by  the  agreement  was  not 
obtained  within  six  months  the  agree- 
ment should  be  void. 

Vaughan  Williams,  L.J. — Upon  this 
first  point  I  am  of  opinion  that  the 
sanction  of  the  Local  Government  Board 
was  necessary  in  respect  of  the  agreement 
of  January  31,  1895,  and  that  it  has  not 
been  obtained,  and  therefore  that  the  de- 
fendants are  not  either  of  them — that  is 
to  say,  either  the  Wakefield  District 
Council  or  the  East  and  West  Ardsley 
District  Council — bound  to  pay  for  the 
water  that  they  have  not  had  under  this 
minimum  clause. 

Now  the  agreement  in  question  is  an 
agreement  which,  if  one  looks  generally  at 
the  clauses  providing  for  the  works  which 
are  to  be  executed,  and  also  at  clause  4, 
makes  it  plain  that  the  Wakefield  Council, 
which  was  the  party  to  this  agreement 
other  than  the  Soothill  Council,  contem- 
plated a  scheme  under  which  the  Wake- 
field Council  intended  to  supply  the  whole 
of  their  district,  and  intended  not  only  to 
take  water  for  the  supply  of  their  own 
district,  but  for  "  any  place  outside  the 
said  district  which  for  the  time  being 
they  may  contract  to  supply,  the  quan- 
tities of  water  following."  Then  it  sets 
out  the  minimum  and  maximum,  and 
this  agreement  by  clause  9  saj's,  "The 
vendors  shall  forthwith  apply  for  and 
with  all  due  diligence  endeavour  to 
obtain  the  sanction  of  the  Local  Govern- 
ment Board  to  these  presents,  and,  unless 
within  six  calendar  months  from  the  date 
hereof  such  sanction  shall  be  obtained  or 
it  shall  be  ascertained  that  no  such  sanc- 
tion is  necessary,  then  this  agreement 
shall  be  void."  In  my  judgment,  in  con- 
struing clause  9  one  must  not  construe 
the  words  "  the  sanction  of  the  Local 
Government  Board  to  these  presents ''  as 
merely  meaning  the  sanction  of  the  Local 
Government  Board  to  these  two  public 
bodies  entering  into  this  agreement,  but 
construe  it  as  referring  to  the  sanction  of 
(2)  31  L.  T.  6. 


Wakefield  Rural  Council,  App. 

the  Local  Government  Board  to  those 
things  which  are  contemplated   by  the 
scheme  which  is  set  forth  in  this  agree- 
ment, for  which  the  sanction  of  the  Local 
Government  Board  is  necessary.     It  was 
known  to  all  the  parties  to  this  agreement 
that  the  sanction  of  the  Local  Govern- 
ment Board  to  this  agreement  as  a  mere 
agreement   was    quite    unnecessary.     In 
the  correspondence  that  had  passed  iD 
earlier  years  between  the  Local  Govern- 
ment Board  and  these  public  authorities, 
that  had    been   pointed  out  again   and 
again,  and  in  my  judgment  the  sanction 
which  is  referred  to  in  clause  9  is  the 
sanction  to  this  action  which  is  contem- 
plated by  the  Wakefield  District  Council 
under  this  agreement.     When   one  re- 
members that  they  contemplated  a  supply 
of  water  within  such  areas  as  obviously 
would  require  the  sanction  of  the  Local 
Government  Board,  in  my  judgment  it  is 
a  condition  precedent  to  the  validity  of 
this  agreement  and  to  the  application  of 
this  agreement  that  that  sanction  should 
be  obtained  within  the  six  months.     The 
parties  did  actually  apply  to  the  Local 
Government  Board  for  the  sanction,  and 
the  Local  Government  Board,  taking  into 
consideration  really  that  that  which  they 
were  being  asked  to  sanction  was  future 
supplies  in  such  a  manner  as  to  prevent 
^he   necessity   of   any  reference  to   the 
Local  Government   Board   in   future  by 
the  Wakefield  District  Council  for  sanc- 
tion of  the  supplies  contemplated,  refused 
the  application. 

I  have  dealt  with  the  matter  at  present 
as  if  the  only  defendants  here  were  the 
Wakefield  District  Council,  but  really 
there  is  very  little  which  need  be  added 
with  regard  to  the  East  and  West  Ardsley 
District  Council  as  an  independent  local 
body,  which  they  have  now  been  con- 
stituted. They  are  defendants  as  well  as 
the  Wakefield  District  Council  in  this 
action.  With  regard  to  them,  one  only 
has  to  look  at  the  Order  of  August  8, 
1895,  which  constitutes  them  an  indepen- 
dent authority  to  see  that  the  terms  of 
clause  8  of  that  Order  clearly  do  not 
operate  to  throw  upon  the  East  and  West 
Ardsley  District  Council  any  liability  in 
respect  of  this  contract.  In  the  first 
place,  it  is  plain  that  no  liability  can  be 
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transferred  from  the  Wakefield  District 
Ooancil  to  the  East  and  West  Ardsley 
District  Council,  except  in  respect  of  a 
contract  under  which  the  Wakefield  Dis- 
trict Council  themselves  were  liable  at 
the  moment  of  the  segregation  of  the 
East  and  West  Ardsley  District  Council. 

For  the  reasons  I  have  already  given, 
I  am  of  opinion  that  the  contract  of  1895 
is  not  a  contract  which  could  have  been 
enforced  against  the  Wakefield  District 
Council ;  and  even  apart  from  that,  if 
one  had  been  of  opinion  that  the  contract 
was  a  contract  binding  upon  the  Wake- 
field District  Council,  it  is  perfectly  im- 
possible to  say  that  the  contract,  which, 
admittedly-  to  put  it  shortly— was  a 
contract  for  the  purpose  of  enabling  the 
Wakefield  District  Council  to  supply 
water  throughout  their  district,  and  take 
their  supply  of  water  for  that  purpose, 
could  fidl  within  these  words,  which  only 
apply  to  contracts  which  exclusively 
relate  to  the  area  which  is  taken  over  by 
the  newly  constituted  urban  authority. 

For  these  reasons  I  think  that  on  this 
first  point  we  must  decide  in  favour  of  the 
objection  of  the  defendants,  and  hold  that 
this  contract  is  not  a  contract  which  is 
enforceable  against  either  of  the  defen- 
dant bodies. 

RoMEB,  L.J. — I  have  come  to  the  same 
conclusion.  With  regard  to  the  con- 
struction of  ejection  61  of  the  Public 
Health  Act,  1875,  it  appears  to  me  that 
the  Local  Government  Board,  when  an 
application  is  made  to  it  for  its  consent 
under  the  section,  may  give  a  consent 
limited  to  a  supply  by  the  local  authority 
to  another  local  authority  of  water  for 
the  use  of  a  particular  district,  part  of 
the  larger  district  over  which  the  local 
authority  has  power.  This  view  is  one 
that  has  clearly  been  taken  consistently 
by  the  Local  Government  Board  through- 
out the  correspondence  which  is  in  evi- 
dence in  this  case,  and  I  think  is  a 
correct  view.  It  is  to  my  mind  impossible 
to  suppose  that  if  an  application  is  made 
for  ^e  Board'^  consent  to  the  supply 
of  water  to  a  particular  district,  not 
constituting  the  whole  of  the  district 
of  the  local  authority  requiring  it,  the 
Local  Government  Board    are    in    this 


dilemma — namely,  that  if  they  Hhould 
think  it  is  right  that  a  consent  to  the 
supply  of  water  be  given  for  that  par- 
ticular district,  but  not  to  the  whole 
district,  they  are  either  obliged  to  refuse 
to  sanction  the  supply  for  the  purpose  of 
the  limited  area,  or  are  obliged  to  sanction 
the  supply  to  the  whole  of  the  area  of 
the  authority  requiring  the  water,  which 
they  might  think  very  undesirable.  To 
my  mind,  section  61  does  give  power  to 
the  Local  Government  Board  to  give  such 
a  limited  consent  as  I  have  indicated — 
that  is  to  say,  to  limit  the  area  for  the 
use  of  which  the  water  is  to  be  supplied. 
Indeed,  I  do  not  think  that  the  view  that 
I  am  expressing  is  one  which  is  really 
challenged  by  the  respondents  in  the 
present  case.  There  was  an  application 
made  originally  to  the  Local  Government 
Board  by  the  Soothill  Local  Board  for 
a  certain  consent.  The  application  was 
first  made  by  a  letter  of  February  13, 
1882,  from  the  Wakefield  Rural  Sanitary 
Authority,  and  the  application  is  made 
in  this  form.  It  is  a  joint  application 
sent  in  by  the  clerk  of  the  rural  sani- 
tary authority  of  the  Wakefield  Union, 
which  is  the  district  requiring  the 
water,  and  the  clerk  to  the  Soothill 
Local  Board,  the  authority  supplying 
the  water,  for  the  sanction  to  a 
scheme  of  water  supply  for  the  townships 
of  East  and  West  Ardsley,  together  with 
a  draft  of  the  proposed  agreement.  Now 
with  reference  to  that  application  the 
Local  Government  Board  took  the  view 
which  I  have  expressed ;  so  far  as  con-  * 

cerned  the  area  for  which  the  supply  of 
water  was  to  be  used  they  had  to  consider 
that  question,  of  course,  and  their  consent 
had  to  be  obtained  before  one  authority 
could  supply  another  with  water  for  the 
purpose  of  their  area.  They  point  out 
that  it  is  the  view  they  have  always 
tAken — and  I  am  not  for  a  moment  dis- 
posed to  say  that  the  Local  Government 
Board  were  wrong  in  the  view  they  took — 
that,  so  far  as  concerned  the  details  of  the 
agreement  between  the  parties,  the  two 
local  authorities,  when  once  the  sanction 
of  the  Board  was  given  for  the  supply  of 
water,  the  question  as  to  terms  was  one 
that  was  left  to  the  two  authorities  them- 
selves, and  the  Local  Government  Board 
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was  not  GODcemed  with  those  terms  at  all. 
Accordingly,  the  letter  I  have  mentioned 
was  replied  to  by  letter  dated  February  23, 
1882,  which  refers  to  the  application  as 
being  one  in  connection  with  the  in- 
tended supply  of  water  to  the  parishes  of 
East  and  West  Ardsley  from  the  mains  of 
the  Soothill  Local  Board.  So  that  both 
the  application  and  the  reply  shew  that 
the  application  is  treated  as  one  limited 
to  the  supply  of  water  to  the  two  par- 
ticular parishes.  On  May  15,  1882,  the 
Local  Government  Board,  having  in  the 
meantime  with  reference  to  a  proposed 
loan  held  an  enquiry,  wrote  a  further 
letter,  in  which  they  state  that  they 
have  had  a  report  and  they  are  consider- 
ing the  application  for  the  Board's  con- 
sent under  section  61  of  the  Public  Health 
Act,  1875,  to  a  supply  of  water  being 
furnished  to  the  Wakefield  Bural  Sani- 
tary Authority  by  the  Soothill  Upper 
Local  Board  for  the  use  of  the  inhabitants 
of  these  parishes — shewing  the  view  that 
was  taken  both  by  the  applicants  and  the 
Local  Government  Board  of  the  limited 
nature  of  the  consent  asked  for  and 
ultimately  given.  In  the  same  letter  the 
Local  Government  Board  say  that  no 
sanction  of  theirs  is  required  to  the  pro- 
posed terms  of  the  agreement  between  the 
two  authorities,  and  they  accordingly 
return  the  draft  agreement  between  the 
parties  which  had  been  forwarded  to 
them.  Then  on  May  17,  1882,  again  the 
Local  Government  Board  refer  to  the 
application  for  their  consent  under  sec- 
tion 61  to  a  supply  of  water  being 
furnished  by  the  Soothill  I^ocal  Board 
to  the  sanitary  authority  of  the  Wake- 
field Union  for  the  use  of  the  inhabitants 
of  the  parishes  of  East  and  West  Ardsley, 
and  that  ultimately  culminates  in  the 
formal  consent  being  given.  It  was  given 
on  July  15,  1885,  and  sanctioned  ^Hhe 
supply  of  water  by  the  Soothill  Upper 
Local  Board  to  the  Rural  Sanitary  Autho- 
rity of  the  Wakefield  Union  for  the 
benefit  of  the  Parishes  of  East  and  West 
Ardsley."  It  is  therefore  clear  that  the 
application  was  treated  by  both  parties 
as  one  limited  to  the  supply  of  a  particular 
area  and  for  the  benefit  of  that  area — 
**  for  the  benefit  of  the  two  parishes  "  as 
it  is  termed — and  that  the  consent  given 


was  limited  to  that.  So  far  it  appears  to 
me  that  there  is  no  ground  for  any  con- 
tention that  the  Local  Government  Board 
had  given  any  consent  to  the  Soothill 
Local  Board  except  to  the  supply  of 
water  limited  to  the  use  of  the  two 
parishes.  A  little  later  on  a  further 
application  was  made  to  the  Local  Govern- 
ment Board  on  behalf  of  the  Soothill 
Local  Board  for  the  supply  of  water 
to  a  larger  area.  In  this  respect  the 
Wakefield  local  authority,  in  whose 
district  East  and  West  Ardsley  were, 
wanted  authority  for  the  water  to  be 
supplied  from  East  and  West  Ardsley  to 
a  place  called  Middleton,  which  is  an 
adjoining  district.  Accordingly,  I  find  on 
November  16,  1889,  the  Local  Govern- 
ment Board  wrote  to  the  Soothill  Local 
Board  that  they  understood  arrangements 
had  been  made  between  the  Wakefield 
Union  and  the  Hunslet  Union  for  the 
supply  of  water  for  the  use  of  the  town- 
ship of  Middleton,  that  being  the  adjoin- 
ing district  to  East  and  West  Ardsley,  and 
that  these  arrangements  bad  necessitated 
a  modification  of  the  agreements  subsist- 
ing between  the  Soothill  Upper  Local 
Board  and  the  first-named  authority. 
The  letter  proceeded  :  "  Under  these  cir- 
cumstances it  appears  to  the  Board  that 
their  further  sanction  is  required  under 
section  61  of  the  Public  Health  Act,  1875, 
to  the  supply  of  water  by  the  Local 
Board  to  the  Rural  Sanitary  Authority 
of  the  Wakefield  Union,  and  such  sanc- 
tion is  hereby  given."  In  my  opinion 
the  Local  Government  Board  was  quite 
correct  in  the  view  it  took  that,  inasmuch 
as  the  area  of  supply  was  being  extended, 
the  sanction  of  the  Local  Government 
Board  was  necessary  in  order  to  justify  or 
entitle  the  Soothill  Upper  Local  Board 
to  supply  that  extra  area,  and  the  consent 
is  obviously  limited  to  my  mind  in  its 
true  construction  to  the  extension  of  the 
limited  area  to  the  township  of  Middleton. 
We  have  then,  so  fiir,  the  consent  of 
the  Local  Government  Board  given  to  the 
supply  for  East  and  West  Ardsley,  and  we 
have  further  the  extension  of  the  right  of 
supply  for  East  and  West  Ardsley  to 
supply  a  part  of  their  water  supply  to 
Middleton.  Now  no  further  consent  has 
ever  been  given  by  the  Local  Government 
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Board  to  any  extension  of  the  area  for  the 
supply  of  water  by  the  Soothill  Urban 
Council  to  the  W^akefield  Rural  Council. 
When  the  agreement  which  we  have 
to  consider  of  January  31,  1895,  was 
come  to  it  is  clear,  as  ic  appears  to  me, 
that  the  parties  to  it  considered — and  I 
think  rightly  considered — that  the  agree- 
ment might  require,  at  any  rate  as  to  the 
supply  of  water  by  the  Soothill  Urban 
Council,  the  consent  of  the  Local  Govern- 
ment Board,  for  that  agreement  was  one 
which  on  the  face  of  it  extended  the  area 
of  the  supply  of  water  by  the  Soothill 
Urban  Council.  It  contracted  for  the 
supply  of  water  to  the  Wakefield  Council 
for  the  whole  of  the  district  of  the  Wake- 
field Council,  of  which  East  and  West 
Ardsley  formed  a  part,  and  a  com- 
paratively small  part,  and  it  was  not 
even  limited  to  that,  for  it  contemplated  a 
supply  for  the  benefit  of  or  for  the  use 
of  any  place  outside  their  district  which 
for  the  time  being  the  Wakefield  Council 
might  contract  to  supply  with  water.  It 
is  dear  to  my  mind  tiiat  by  that  agree- 
ment there  was  a  minimum  amount  of 
water  fixed,  which  was  fixed — at  least  I 
cannot  help  thinking  it  must  be  taken  to 
have  been  fixed — with  reference  to  the 
larger  area.  It  was  a  different  minimum 
from  that  provided  for  by  the  prior  agree- 
ments which  had  been  entered  into  under 
the  sanction  of  the  Local  Government 
Board,  to  which  I  have  beforo  adverted. 
Now,  that  being  the  nature  of  the  agree- 
ment come  to,  an  application  was  made 
to  the  Local  Government  Board  for 
its  consent,  and  the  application  states 
in  the  clearest  possible  way  the  view 
of  the  Soothill  Urban  Council  as  to  the 
effect  and  scope  of  the  agreement.  By 
the  letter  of  April  11,  1895,  the  Soothill 
Urban  Council  called  the  attention  of  the 
Local  Government  Board  to  the  fisust  that 
the  supply  for  which  sanction  was  now 
asked  was  for  the  whole  of  the  district  of 
the  Rural  District  Council  of  Wakefield. 
Then  follows  the  clause  of  the  agree- 
ment: ''or  such  part  thereof  as  the 
purchasers  may  for  the  time  being  wish 
to  supply  or  any  place  outside  their 
said  district  which  for  the  time  being 
they  may  contract  to  supply."  That 
is    dearly    the     correct     view.      There 


Wakefield  Rural  Council,  App. 

were  other  provisions  that  I  need  not 
advert  to,  shewing  that  the  view  which  I 
have  expressed  as  to  the  true  meaning  and 
extent  and  effect  of  the  agreement  is  the 
correct  one— such,  for  example,  as  the 
provision  for  the  establishment  of  means 
of  storage  at  any  place  within  their  large 
district  which  the  Wakefield  Council  might 
select  for  the  holding  of  water  to  be  sup- 
plied, and  other  provisions  to  the  same 
effect.  Now  when  the  application  was 
made  to  the  Local  Government  Board  for 
their  consent  to  the  supply  of  water  by 
the  Soothill  Council  to  this  greatly  enlarged 
district,  their  answer  is  as  clear  as  daylight. 
It  is  a  clear  refusal.  On  May  22,  1895, 
the  answer  is  this  :  "  It  would  not  accord 
with  the  practice  of  the  Board  to  give  a 
general  sanction  to  the  supply  in  respect 
of  all  the  contributory  places  in  the  Rural 
District  by  the  Urban  District  Council,  but 
the  Board  will  be  prepared  to  consider 
applications  for  such  sanction  in  respect 
of  particular  contributory  places  when  the 
supply  is  actually  to  be  furnished." 

That  to  my  mind  is  as  clearly  expressed 
a  view  as  we  could  have.  They  were 
asked  to  sanction  the  supply  to  the  whole 
of  this  area.  The  answer  was:  '*We 
refuse ;  you  must  come,  if  you  want  to 
have  extensions  of  area,  and  ask  for  exten- 
sions of  area,  and  ask  for  extensions  shew- 
ing the  particular  parts  you  want,  and  we 
will  consider  those  separately  and  say 
whether  we  will  or  not  give  our  consent." 
It  is  clear  that  to  that  application  at  least 
a  refusal  is  given.  Two  things  then  follow, 
to  my  mind  :  first,  that  to  this  agreement 
of  January  31,  1895,  the  consent  of  the 
Local  Government  Board  was  to  be 
obtained,  and  that  the  consent  of  the 
Local  Government  Board  was  refused. 
That  being  so,  there  is  the  provision  in 
the  agreement  itself  providing  for  the 
case  where,  if  the  consent  of  the  Local 
Government  Board  was  necessary,  and 
was  not  obtained  within  the  six  months 
there  specified,  the  agreement  should 
come  to  an  end.  In  my  opinion,  the  con- 
sent of  the  Local  Government  Board  was 
necessary  to  validate  it.  That  consent 
was  not  obtained  within  the  time  fixed, 
and  the  whole  agreement  came  to  an  end ; 
for  the  agreement  is  not  one  which  ^can 
be  severed. 
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I  have  tried  to  see  whether  I  oould  con- 
strue the  agreement  as  one  which  could 
be  in  some  shape  or  form  limited  to  East 
and  West  A.rd8]ey  and  to  the  supply  by 
East  and  West  Ardsley.  I  cannot  arrive 
at  that.  The  agreement  appears  to  me 
to  be  one  which  is  not  capable  of  division. 
I  cannot  think  that  the  agreement  is  one 
which  could  be  validated  in  any  such  way. 
I  cannot  make  out  any  fresh  agreement 
between  the  parties  to  the  effect  contained 
in  the  agreement  of  January  31,  1895, 
but  so  limited  as  to  make  it  valid. 

It  appears  to  me,  therefore,  that,  so  far 
as  this  case  is  concerned,  the  rights  of  the 
plaintiffs  must  depend  on  the  prior  agree- 
ments, and  not  upon  the  provision  of  this 
agreement  of  January  31,  1895,  and  so 
far  I  do  not  agree  with  the  decision  of 
the  Court  below. 

Stirling,  L.J. — I  agree  with  what  has 
been  said  by  my  brethren,  and  I  have 
very  little  to  add  ;  but,  as  we  are  differ- 
ing from  Mr.  Justice  Swinfen  Eady,  I 
shall  indicate  very  briefly  the  grounds  on 
which  my  judgment  is  based.  Under 
section  61  of  the  Public  Health  Act,  1875, 
ahy  local  authority  supplying  water 
within  their  own  district  may«  with  the 
sanction  of  the  Local  Government  Board, 
supply  to  the  local  authority  of  any  adjoin- 
ing district  on  such  terms  as  may  be  agreed 
on  between  such  authorities.  The  supply 
of  the  water  cannot  be  made  without  the 
sanction  of  the  Local  Government  Board, 
but  I  agree  with  the  view  which  has  been 
adopted  by  the  Local  Government  Board 
themselves,  that  if  that  Board  consider  the 
supply  of  water  to  be  proper  and  sanc- 
tions it,  this  section  does  not  throw  upon 
them  the  obligation  of  entering  into  the 
nature  of  the  terms  upon  which  the  two 
authorities  propose  to  deal  with  one 
another  in  reference  to  the  supply  of 
water.  Where  the  authority  which  de- 
sires to  be  supplied  with  water  has 
jurisdiction  extending  over  a  wide  area 
subdivided  into  various  contributory  dis- 
tricts it  has  been  the  practice  of  the  Local 
Government  Board,  as  shewn  by  the  cor- 
respondence in  this  case,  when  an  appli- 
cation is  made  for  their  sanction  with 
respect  to  the  supply  of  one  of  those  con- 


tributory districts,  to  grant  that  in  a 
limited  form — that  is  to  say,  the  supply 
is  sanctioned  for  the  benefit  of  that  con- 
tributory district,  and  no  more;  and  if 
the  authority  which  is  to  be  supplied  at  a 
later  date  requires  an  extension  of  the 
authority  so  as  to  supply  the  water  to 
another  contributory  district,  the  view 
taken  by  the  Local  Government  Board 
is  that  they  must  come  again,  when  the 
matter  would  receive  further  considera- 
tion and  sanction  be  given  or  withheld 
according  to  the  view  which  the  Local 
Government  Board  may  form  at  the  time 
of  the  subsequent  application.  It  seems 
to  me  that  practice  is  one  which  the 
Local  Government  Board  are  justified  in 
adopting  by  the  terms  of  this  Act. 

Now,  that  being  so,  I  may  state  the 
point  which  we  have  to  deal  with  very 
shortly.  Previously  to  January  31,1895, 
the  Soothill  Local  Board,  which  has  the 
control  of  a  large  supply  of  water,  had 
obtained  the  sanction  of  the  Local  Govern- 
ment Board  to  the  supply  of  water  to  the 
district  consisting  of  the  parishes  of  East 
and  West  Ardsley,  which  is  a  contribu- 
tory district  within  the  Wakefield  local 
authority.  That  sanction  had  afterwards 
been  extended  to  the  supply  of  the  town- 
ship of  Middleton,  which  is  another  part, 
but  beyond  that  the  sanction  had  not  gone. 
In  January,  1895,  the  Soothill  Urban 
Council  and  the  Wakefield  local  aatho- 
rity  came  to  terms  as  to  the  future  supply, 
by  which  the  8oothill  authority  were  to 
come  under  obh'gation  to  supply  water, 
and  the  Wakefield  authority  came  under 
obligation  to  take  a  supply  not  merely 
for  the  portion  of  the  Wakefield  district 
in  respect  of  which  sanction  had  already 
been  given  by  the  Local  Government 
Board,  but  for  the  supply  of  water  to  the 
whole  of  the  Wakefield  district,  or  such 
part  thereof  as  for  the  time  being  they 
might  wish  to  supply,  and  also  outside 
their  district.  An  agreement  is  entered 
into  between  the  parties  which  contains 
a  clause  which  has  already  been  read. 
[His  Lordship  read  clause  9,  and  pro- 
ceeded:] And  that  is  emphasised  by  a 
contemporary  agreement  bearing  date  the 
same  day,  by  which,  in  the  event  of  this 
agreement  of  January  31,  1895,  becoming 
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void  under  that  olause,  the  parties  are 
thrown  back  on  the  pre-existing  agree- 
ments. Well,  the  application  was  made  to 
the  Local  Government  Board,  and  it  took 
the  form  of  an  application  to  sanction  the 
new  agreement,  of  which  a  copy  was 
sent  to  the  Local  Government  Board. 
The  answer  of  the  Local  Government 
Board  is  clear  and  distinct :  "  So  far  as 
we  are  asked  to  sanction  the  particular 
document  which  you  have  submitted  to 
us,  that  is  a  matter  with  which  we  have 
nothing  to  do ;  we  decline  to  sanction 
that  document  in  itself.  So  far  as  regards 
matters  to  which  our  sanction  is  requisite, 
that  is  the  sanction  to  the  supply  of 
water  beyond  the  limited  portions  of  the 
Wakefield  district  to  which  a  supply  has 
been  already  sanctioned,  we  refuse  it." 
They  say,  *'  It  is  not  in  accordance  with 
our  practice,  and  we  therefore  decline  to 
sanction  any  such  supply  until  the  time 
arrives  when  the  supply  is  necessary." 

Then  what  is  the  nature  of  this  scheme. 
This  scheme  was  one  which  contemplated 
the  erection,  amongst  other  things,  of 
what  is  called  means  of  storage  at  some 
place  within  the  district  capable  of  con- 
taining not  less  than  500,000  gallons  of 
water,  under  certain  conditions  involving 
a  large  expenditure  on  the  part  of  the 
board.  It  is  obvious,  I  think,  reading 
this  document,  that  the  meaning  of  clause  9 
was  this  :  '*  We  are  not  to  be  in  a  posi- 
tion to  be  called  upon  to  embark  on  the 
expenditure  until  we  are  satisfied  that  the 
Local  Government  Board  will  give  such  a 
sanction  as  will  enable  us  to  secure  a 
customer  for  the  large  amount  of  supply 
which  we  are  contemplating."  That 
being  so,  it  seems  to  me  that  the  sanc- 
tion which  the  Local  Government  Board 
refused  to  give  was  one  which  was 
necessary  for  the  purpose  of  the  agree- 
ment, and  was  not  obtained.  The  sanc- 
tion which  was  asked  and  which  was 
ijought  to  be  obtained  was  one  without 
which  the  agreement  could  not  be  legally 
carried  into  effect.  It  seems  to  me,  that 
being  so,  on  these  short  grounds,  and 
agreeing  with  the  rest  of  what  has  been 
said,  that  in  this  case  we  ought  not  to 
agree  with  the  judgment  of  the  learned 
Judge  in  the  Court  below. 


The  point  as  to  the  absence  of  any 
penalty  clause  in  the  prior  agreements 
was  then  argued* 

Mioklem,  E.G.,  R.  «7.  Parker,  and 
Tomlin,  for  the  appellants. — The  earlier 
agreements  are  not  in  the  statutory  form 
required  by  section  174  of  the  Public 
Health  Act,  1875.'  It  is  essential  that 
there  should  be  a  pecuniary  penalty  for 
breach  of  the  contract,  and  sub-section  2 
is  as  obligatory  as  sub-section  1,  and 
covers  all  contracts  within  sub- section  1 — 
Youny  &  Co.  v.  Lecmiingion  Corporation 
[1883]  '  and  British  InttUated  Wire  Co.  v. 
Freacot  Urban  Council  [l895].* 

[Vauqhan  Wiluams,  L.J.,  referred  to 
Hfvni  V.  WimhUdmi  Local  Board  [l878].^] 

The  Judge  in  the  Court  below  having 
held  that  the  agreement  of  1895  was 
valid,  had  to  apply  section  174,  sub-sec- 
tion 2,  to  that  agreement,  under  which 
there  were  no  such  works  to  be  con- 
structed as  are  included  in  the  earlier 
agreements  on  which  the  question  now 
arises.  For  instance,  the  appellants  are 
under  the  obligation  to  lay  pipes  which 
are  to  vest  in  the  respondents. 

E.  Clayton  {Eve,  E.C.,  with  him),  for 
the  respondents. — First,  section  174,  sub- 
section 2,  is  directory  only ;  and  secondly, 
the  present  contracts  are  not  the  class  of 
contract  contemplated  by  that  provision. 
It  is  to  be  confined  to  a  works  contract, 
under  which  works  are  to  be  done  for  the 
benefit  of  the  authority.  So  £Eir  as  the 
1882  agreement  imposes  a  duty  of  laying 
pipes  on  the  appellants,  that  part  of  the 
agreement  has  been  performed,  and  the 
plaintiffs  are  not  suing  on  that  part  of 
the  agreement ;  nor  is  it  a  work  to  be 
done  by  the  appellants  for  a  *'  price  to  be 
paid." 

[Stirling,  L.  J. — The  '*  price  "  is  the 
water.] 

This  contract  is  not  such  a  one  as  is 
contemplated  by  section  174.  Anyhow, 
the  contract  would  not  be  altogether 
void,   but  only  so    far    as  the   penalty 

(3)  62  L.  J.  Q.B.  713 ;  8  App.  Cas.  617. 

(4)  64  L.  J.  Q.B.  811;  66  L.  J.  Q.B.  190; 
[1896]  2  Q.B.  463.  638. 

(5)  47  L.  J.  C.P.  640 ;  48  L.  J.  C.P.  207 ; 
3  C.P.  D.  208 ;  4  C.P.  D.  48. 
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clause  is  cecessary.  It  is  like  the  case 
of  a  bill  of  sale  not  in  accordance  with 
the  form  in  the  Schedule  to  the  Bills  of 
Sale  Act,  1882,  which  is  only  held  to  be 
void  as  regards  the  personal  chattels 
comprised  in  it — BurdeUy  In  re  ;  Byrne, 
ex  parte  [l888].®  The  penalty  was  only 
intended  to  be  for  the  protection  of  the 
ratepayers  of  the  urban  authority,  but  a 
penalty  on  this  urban  authority  itself 
would  not  be  for  their  protection.  No 
penalty  could  have  been  imposed  on  the 
rural  authority  for  non-payment  of  the 
money  due;  a  penalty  clause  to  secure 
payment  would  have  been  quite  futile. 
Sub-section  5  of  section  174  '  supports 
the  view  that  the  penalty  clause  only 
applies  in  case  of  contracts  for  the  supply 
of  materials  or  for  work  to  be  done.  So 
penalty  could  be  imposed  for  non-pay- 
ment of  money. 

[Vaughan  Williams,  L.J.,  referred  to 
BuUen  and  Leake  a  Precedents  of  Plead- 
in^«  (3rd  ed.),  p.  217.] 

The  provision  for  payment  of  interest 
in  clause  12  and  the  provisions  of  clause  13 
of  the  agreement  of  July  17,  1882,  are 
a  sufficient  compliance  with  the  require- 
ment of  a  penalty.  The  contract  did  not 
require  sealing,  as  it  was  not  a  contract 
necessary  for  carrying  the  Act  into  execu- 
tion—^«.-^ew.  V.  GaskUl  [i882y  The 
general  provisions  of  section  l74  were 
not  intended  to  apply  to  every  contract 
made  by  an  urban  authority.  It  is  not 
compulsory  under  the  Public  Health  Act, 
1875,  for  a  local  authority  to  supply 
water,  though  the  Public  Health  (Water) 
Act,  1878,  makes  it  compulsory  on  a 
rural  authority.  Sections  51  to  67  of 
the  Act  of  1875  contain  complete  provi- 
sions for  the  installing  of  a  system  of  water 
supply.  This  agreement  is  merely  for 
supply.  The  contracts  for  the  supply  of 
water  to  consumers  which  are  authorised 
by  the  Act  cannot  come  within  section  174. 
If  this  section  affects  every  contract  in 
cases  of  an  urban  authority,  their  con- 
tracts will  be  in  one  form,  those  of  a 
rural  authority  in  another  form. 

Mickleniy  K.G,^  in  reply. — It  is  clear 
that  sub-section  ,1  of  section  174  is 
obligatory  whether  the  contracts  are  for 

(6)  67  L.  J.  Q.B.  263  ;  20  Q.B.  D.  310. 

(7)  52  L.  J.  Ch.  163 ;  22  Ch.  D.  587. 


works  or  not ;  and  sub-section  2  applies 
to  **  every  such  contract."  It  is  not  a 
question  of  what  can  be  recovered,  but 
of  the  procedure  for  recovering  it. 

[Eve,  K.C.,  referred  to  sections  33 
and  52  of  the  Waterworks  Clauses  Act, 
1847.] 

Cwr,  adv,  vuU, 

Aug.  11. —  RoHER,  L.J.,  read  the 
following  judgment :  The  question  has 
been  argued  in  this  case  whether  the 
provision  in  section  174,  sub-section  2  of 
the  Public  Health  Act,  1875,  as  to  some 
pecuniary  penalty  being  stated  is  directory 
only  or  imperative.  Although  it  is  not 
necesscoy  for  the  purposes  of  this  appeal 
to  decide  the  point,  I  think  there  is  good 
ground  for  the  view  that  the  whole  of 
sub-section  2  is  directory  only.  Sub- 
section 1  is  undoubtedly  imperative.  It 
requires  every  contract  of  the  value  or 
amount  of  50Z.  to  be  in  writing  and  sealed 
with  the  common  seal  of  the  urban 
authority.  Now  to  carry  that  require- 
ment out  it  follows  that  all  the  essential 
terms  of  the  contract  must  appear  in  the 
written  contract  as  sealed.  That  being 
so,  when  we  come  to  consider  the  first 
part  of  sub-section  2  it  is  clear  that  it 
only  points  out  what  obviously  are  or 
may  be  essential  terms  in  such  a  contract. 
If  imperative,  it  would  add  nothing  to 
the  effect  of  sub-section  1,  and  the  first 
part  of  sub-section  2,  therefore,  can  only 
be  useful  in  the  view  that  it  is  directory, 
inserted  in  the  section  for  the  guidance 
and  direction  of  the  authority,  in  order 
to  call  its  attention  to  what  are  ordinarily 
essential  term3,  which  may  exist,  and 
which,  if  existing,  ought  to  be  inserted 
therein.  Bearing  that  in  mind,  I  think 
that  the  directory  nature  of  sub- section  2 
as  a  whole  is  further  supported  by  the 
provision  in  the  second  part  of  the  sub- 
section as  to  a  penalty,  for  that  provision 
in  itself  appears  to  me  to  be  directory, 
for  reasons  which  I  will  hereafter  state 
in  detail.  It  is,  moreover,  noticeable  that 
sub-sections  3  and  4,  which  immediately 
follow,  are  clearly  directory  only.  But, 
even  assuming  that  the  first  part  of  sub- 
section 2,  which,  shortly  speaking,  requires 
that  all  the  terms  of  the  contracts  coming 
within  the  operation  of  the  sub-section 
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shall  be  duly  set  forth,  is  imperative,  it 
does  not  of  necessity  follow  that  the  second 
part  of  the  sub-section,  dealing  with  the 
matter  of  a  penalty,  is  not  directory.  The 
provision  as  to  the  penalty  is  distinct  in 
character  from  the  general  provisions  of 
the  first  part  of  sub-section  2.  Those 
general  provisions  concern  matters  ar- 
ranged between  the  parties,  and  require 
those  matters  to  be  truly  stated.  The 
provision  as  to  the  penalty  points  to  the 
necessity  or  propriety  of  a  particular 
clause  being  made  to  form  part  of  the 
contract  otherwise  agreed  to  by  the 
parties.  It  may  well  be,  then,  that  the 
penalty  provision  is  directory  only,  though 
the  other  provisions  are  imperative. 

Now  there  are  several  considerations 
which,  in  my  opinion,  strongly  support 
the  view  that  the  penalty  provision  must 
have  been  intended  by  the  Legislature  to 
be,  and  ought  to  be  construed  as  being, 
directory  only.  In  the  first  place,  it  is 
dear  that  some  discretion  as  to  the 
penalty  is  left  to  the  urban  authority. 
The  amount  of  the  pecuniary  penalty  and 
the  form  it  should  take  are  entirely  in 
the  discretion  of  the  authority.  Is  it, 
then,  unreasonable  to  suppose  that  in 
other  respects  the  urban  authority  is  to 
have  a  discretion?  Suppose  that  in  a 
particular  case  the  authority  has  to  make 
a  necessary  contract,  in  regard  to  which 
a  substantial  pecuniary  penalty  would  be 
inappropriate,  or  would  be  so  injurious 
as  to  prevent  responsible  contractors 
coming  forward.  Can  the  Legislature 
have  intended  that  in  such  a  case  there 
should  be  no  discretion  on  the  part  of  the 
authority  and  no  power  on  its  part  to 
impose  no  penalty,  or  to  impose  a  merely 
nominal  penalty?  I  add  ** impose  a 
merely  nominal  penalty,"  for,  if  the  pro- 
vision be  imperative,  a  nominal  penalty 
might  be  impeached  as  a  non-compliance 
with  the  sub-section.  I  think  the  Legis- 
lature could  not  have  intended  this,  and 
I  think  my  view  is  supported  by  the 
second  part  of  sub-aection  5,  for  that 
gives  full  power  to  an  urban  authority  to 
compound  for  any  penalty  which  may 
have  been  actually  incurred,  and,  more- 
over, appears  to  contemplate  the  penalty 
being  not  in  the  contract,  but  in  some 
independent  bond  or  other  document.    If 


Wakefield  Rural  Council,  App. 

the  penalty  clause  was  imperative,  it  must 
have  appeared  in  the  contract  itself.  But, 
further,  it  is  clear  that  the  penalty  re- 
ferred to  in  sub-section  2  is  to  be  imposed 
not  on  the  authority  but  on  the  con- 
tractors. The  provision  as  to  penalty  is 
intended  to  benefit  the  authority  and  it's 
ratepayers.  It  is  difficult  to  suppose 
that  the  Legislature  intended  that  the 
authority,  acting  in  the  interests  of  the 
ratepayers,  should  have  no  power  to 
waive  a  provision  intended  only  for  the 
benefit  of  the  authority  and  its  ratepayers. 
Again,  if  the  matter  be  regarded  from 
the  point  of  view  of  the  contractor,  it  is 
difficult  to  suppose  that  by  the  sub-section 
a  duty  was  cast  upon  him,  in  a  case  where 
the  authority  did  not  require  a  penalty, 
of  insisting  that  a  penalty  must  be  im- 
posed upon  him  in  order  to  give  him  a 
valid  contract. 

It  appears  to  me  that  to  hold  that  the 
penalty  provision  is  not  directory  only 
would  lead  to  consequences  that  could 
not  have  been  intended  by  the  Legisla- 
ture. Take  a  case  where  the  authority, 
by  a  contract  duly  set  forth  and  executed, 
contracts  to  sell  goods  to  a  contractor 
who  contracts  to  pay  for  the  same  at  a 
future  time.  Can  the  Legislature  have 
intended  that,  if  the  authority  did  not 
impose  a  penalty  on  the  contractor  for 
non-payment  at  the  time  fixed,  he,  after 
obtaining  and  consuming  the  goods,  could 
defeat  an  action  against  him  for  the  price, 
because  he  was  not  required  to  pay  a 
penalty  for  non-payment  ?  It  appears  to 
me  difficult  so  to  hold. 

For  these  reasons  I  think  that  the 
penalty  clause  should  be  held  to  be 
directory,  though  I  fully  admit  that  the 
point  is  one  of  great  difficulty.  This 
view  renders  it  unnecessary  for  me  to 
determine  the  question  whether,  assum- 
ing the  penalty  clause  to  be  imperative, 
it  has  not  been  in  substance  complied 
with  in  the  present  case.  This  question 
itself  is  not  free  from  difficulty,  for  the 
action  is  said  by  the  plaintiffs  to  be  based 
on  the  agreemente  of  September  29, 
1885,  and  December  3,  1890,  which  only 
continued  the  then  existing  provisions  of 
the  original  agreement  of  July  17,  1882, 
those '  existing  provisions,  so  &r  as  they 
relate  to  acts  to  be  performed  by  the 
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defendants,  being  (shortly  stated)  for 
payment  by  them  of  the  price  of  the 
water  supplied,  and  for  the  keeping  by 
them  in  due  order  of  the  water  meters. 
As  to  these  two  provisions  it  is  contended 
on  behalf  of  the  plaintiffs  that  a  penalty, 
not  in  form,  but  in  substance,  has  been 
imposed  by  clauses  12  and  13  of  the 
original  agreement;  but,  as  I  have  said, 
in  the  view  which  I  take  as  to  the 
penalty  clause,  it  is  not  necessary  for  me 
to  decide  upon  this  last-mentioned  con- 
tention. 

The  farther  question  was  also  argued 
whether  sub-section  2  was  not  confined 
to  cases  of  work  done  for  or  goods  sup- 
plied to  the  urban  authority,  but  under 
the  circumstances  this  further  question 
need  not  be  determined  by  me. 

Vaughan  Williams,  L.  J. — Section  174, 
being  a  section  which  is  intended,  amongst 
other  things,  to  protect  ratepayers  by  the 
terms  contained  in  the  contract  in  the 
case  of  contracts  entered  into  by  the  local 
authority,  I  cannot  bring  myself  to  hold 
that  section  174,  sub-section  2,  is  only 
directory.  I  should  naturally,  in  a  case 
like  the  present,  have  desired  so  to  hold 
and  defeat  this  defence. 

Stirling,  L.J. — I  feel  the  difficulty  of 
the  case,  but  I  have  brought  myself  to 
agree  with  the  view  of  Lord  Justice 
Bomer. 

Appeal  allowed. 


Solicitors — Barton  &  Fearman,  agents  for 
Scatcherd,  Hopkins  &  Middlebiooks,  Leeds, 
for  appeliants ;  Jaques  &  Co.,  agents  for 
Scholetield,  Taylor  &  Maggs,  Batlej,  for 
respondents. 

[Reported  by  A.  Cordery  and 
A.  J.  Spencer,  Esqs.,  Bar- 
Hstert-at-Law. 
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Urban  (Jouncil. 


B^ABWELL,  J. 

1905. 
Aug.  10, 

Local  Government — Special  Act — Local 
Authority — L<vnd  Acquired  for  One  Pur* 
pose — Proposed  User  of  Part  for  Another 
— Electric  Lighting — Destruction  of  Refuse 
— Combined  Scheme — UUra  Vires — Acqui- 
sition of  Land  by  Agreement — GompuUory 
Powers— Public  Health  Aa^  1876  (38  d:  39 
Vict,  c,  55),  s,  175 — Electric  Lighting  Act^ 
1882  (45  <t-  46  Vict,  c,  56),  s.  10--Electric 
Lighting  {Clauses)  Act,  1899  (62  <k  63 
Vict,  c,  19),  schedule,  s.  8. 

It  is  ultra  vires  for  a  local  aiUhority  who 
have  obtained  powers  and  acquired  land 
for  particular  purposes  under  a  special  Act 
to  use  permanently  the  land  so  acquired, 
or  any  part  thereof  for  another  purpose, 
although  the  same  may  be  within  powers 
given  to  them  by  some  other  Act. 

It  makes  no  difference  whether  the  special 
Act  confers  power  upon  the  local  authority 
to  acquire  land  by  agreement  only,  or 
whether  it  also  confers  upon  them  com- 
pidsory  powers  of  acquisition. 

The  Court  granted  an  injunction  re- 
straining the  defendants,  who  had  acquired 
land  for  the  purposes  of  their  special  Order 
under  the  Electric  Lighting  Acts,  from 
vising  part  of  that  land  for  the  purposes  of 
a  refuse  destructor  connected  in  such  a  way 
toith  the  electrical  generating  station  that 
the  refuse  covld  be  iksed  instead  of  coal  as 
fuel  for  the  purpose  of  generating  electrical 
energy. 

Witness  action. 

The  plaintiffs  were  the  Attorney- 
General  and  the  present  trustees  of  the 
real  estate  devised  by  the  will  of  the  late 
Right  Hon.  Augusta,  Baroness  Llanover, 
and  comprising  freehold  houses  and  build- 
ing land  in  and  near  to  the  town  of  Ponty- 
pridd. 

The  defendants  were  the  local  authority 
for  the  urban  district  of  Poniypridd. 

In  the  year  1901  the  defendants 
obtained  a  provisional  order  in  the  usual 
form  under  the  provisions  of  the  Blectric 
lighting  Acts,  1882  and  1888,  forsujf^y- 
ing  electric  light  to  the  urban  district  of 
Pontypridd.  This  order  was  confirmed 
on  July  26,  1901,  by  the  Electric  Lighting 
Orders  Confirmation  (No.  6)  Act,  1901. 
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The  defendantB  then  began  negotiations 
with  the  Llanover  estate  trustees  for  the 
purchase  by  agreement  from  them  of  a 
piece  of  land  near  Pontypridd,  containing 
I  acre  2,044  square  yards,  and  in  the 
correspondence  which  ensued  between  the 
clerk  to  the  defendant  council  and  the 
agent  and  solicitors  to  the  Llanover  estate 
trustees,  the  clerk  always  referred  to  a 
generating  station  for  electric  energy  as 
being  the  purpose  for  which  the  defendant 
council  required  the  land.  On  Septem- 
ber 6,  1902,  the  Llanover  trustees  con- 
tracted to  sell  the  land  in  question  to  the 
defendant  council  for  the  sum  of  1,1 25Z., 
and  on  December  8,  1902,  the  sale  was 
completed  by  the  conveyance  of  the  land 
to  the  council  in  fee- simple.  The  in- 
denture of  conveyance  contained  a  simple 
recital  of  the  agreement  for  sale,  and  did 
not  impose  any  restriction  or  limitation 
upon  the  user  of  the  land  by  the  Council. 

The  defendants  alleged,  .both  in  their 
defence  and  at  the  trial  (at  which  they 
put  in  minutes  of  the  council  in  support 
of  their  allegation),  that  in  the  early  part 
of  the  year  1901  they,  acting  on  the 
advice  of  their  electrical  engineer,  deter- 
mined for  purposes  of  economy  to  .-tdopt  a 
scheme  for  generating  electrical  energy 
by  means  of  heat  derived  from  a  refu!>e 
destructor  to  be  erected  in  connection 
with  their  generating  station,  and  that 
the  land  acquired  from  the  Llanover 
trustees  was  acquired  for  the  purposes  of 
their  scheme.  After  the  acquisition  of 
the  land  they  proposed,  in  pursuance  of 
this  scheme,  to  erect  a  refuse  destructor 
in  connection  with  their  generating  sta- 
tion, utilising  for  that  purpose  a  small 
portion  of  the  land  so  acquired,  not 
exceeding  one-third  of  an  acre  in  extent. 

In  the  year  1902  the  defendants  applied 
to  the  Local  Government  Board  for  sanction 
to  borrow  the  sum  of  55,000^.  for  purposes 
of  electric  lighting,  and  the  sum  of  12,062/. 
for  the  erection  of  a  refuse  destructor. 
The  Local  Government  Board  thereupon 
held  a  local  enquiry,  and  on  March  13, 
1903,  wrote  to  the  clerk  of  the  defendant 
council  asking  under  what  authority,  and 
for  what  purposes,  the  site  was  acquired, 
and  under  what  statutory  authority  it 
was  proposed  to  use  the  site  for  the  erec- 
tion of  a  destructor.     In  reply,  the  clerk, 


on  April  14,  1903,  wrote  that  the  land 
was  primarily  acquired  for  tramways  and 
electric-lighting  purposes,  and  that,  having 
regard  to  the  fact  that  it  was  proposed  to 
work  the  destructor  in  conjunction  with 
the  generating  station,  the  council  did 
not  think  it  was  necessary  to  get  the 
sanction  of  the  Board  to  use  a  small 
portion  of  the  land  for  destructor  pur- 
poses. 

Subsequently  the  Board  sanctioned  the 
borrowing  by  the  defendant  council  of  the 
sum  of  49,000/.  for  the  purpose  of  electric 
lighting,  but,  by  a  later  letter  of  July  2, 
1903,  the  Board  refused  their  sanction  to 
the  proposed  dust  destructor  on  the 
ground  that  they  were  not  empowered 
to  sanction  the  use  of  the  land  for  a  pur- 
pose other  than  that  for  which  it  was 
acquired.  The  Board  pointed  out  that  in 
strictness  the  land,  if  not  wanted  for  the 
original  purpose,  should  be  sold,  and  sug- 
gested that  the  difficulty  might  be  removed 
by  an  arrangement  with  the  original 
vendors  for  a  transfer  to  them  and  re-sale 
by  them  to  the  defendant  Council  of  the 
portion  proposed  to  be  used  as  a  ^ite  for 
the  refuse  destructor,  and  the  Board  inti- 
mated that  until  the  difficulty  had  been 
removed  they  would  be  unable  to  consider 
farther  the  question  of  sanctioning  a  loan 
for  the  destructor. 

The  defendant  council  then  approached 
the  Llanover  trustees  with  a  view  to  a  re- 
conveyance and  re-sale  of  a  small  portion 
of  the  land  as  suggested  by  the  Local 
Government  Board.  Correspondence 
ensued,  and  it  was  suggested,  on  behalf  of 
the  trustees,  that  they  would  not  be 
wUling  to  assist  the  council  if  the  latter 
intended  to  use  the  land  for  the  purposes 
of  the  destruction  of  refuse.  Ultimately 
the  trustees  declined  to  entertain  the 
application. 

Thereupon  the  defendant  council,  on 
December  14,  conveyed  the  site  in  ques- 
tion to  a  Mr.  Davies  as  on  a  sale  for 
250/.,  and  he,  the  next  day,  reconveyed 
the  site  to  the  council  for  a  like  con- 
sideration. No  money  passed,  but  250/. 
which  the  council  alleged  was  the  full 
and  fair  value  of  the  site,  was  credited  ir 
their  accounts  to  their  electric-lighting 
undertaking,  and  debited  to  their  acr*cunt 
as  sanitary  authority. 
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On  January  12,  1904,  the  defendants 
commenced  the  erection  of  the  proposed 
destructor  on  the  site  in  question,  the 
sanction  of  the  Local  Government  Board, 
as  the  defendants  alleged,  being  neces- 
sary only  to  a  loan  for  the  purposes 
thereof,  and  not  to  its  erection. 

On  April  8,  1904,  the  present  action 
was  commenced  by  the  Attorney- General 
at  and  by  the  relation  of  the  Llanover 
trustees  for  an  injunction  to  restrain  the 
defendants  from  erecting  or  permitting  to 
remain  erected  on  the  land  so  purchased 
by  the  defendants  as  aforesaid,  any  build- 
ing or  works  not  required  and  intended 
for  the  purposes  of  or  in  connection  with 
the  defendants'  electric-lighting  under- 
taking, and  from  permanently  using  the 
said  land  or  any  part  thereof  for  any 
purpose  other  than  that  for  which  it 
was  originally  acquired — namely,  the  pro- 
duction and  supply  of  electricity. 

Further,  the  relator  plaintiffs  alleged 
that  the  destruction  of  and  dealing  with 
refuse  on  any  portion  of  the  said  land 
would  cause  a  serious  nuisance  to,  and 
materi&Uy  diminish  the  value  of,  their 
property  in  the  neighbourhood,  and  that 
the  unauthorised  use  of  the  laod  by  the 
defendants  would  inflict  loss  and  damage 
to  the  Llanover  estate,  and  they  claimed 
an  injunction  to  restrain  the  defendants 
from  using  the  land,  or  any  part  thereof 
or  any  building  thereon,  in  such  a  manner 
as  to  create  a  nuisance  or  cause  damage 
to  the  Llanover  estate. 

The  action  now  came  on  for  trial  upon 
the  question  of  law  involved  in  that  part 
of  the  claim  in  which  the  Attorney- 
Oeneral  was  concerned. 

Upjohn,  K.C.,  and  fforneU,  for  the 
plaintiffs. — The  only  power  which  the 
defendants  had  to  acquire  the  land  in 
question  was  under  section  10  of  the 
Electric  Lighting  Act,    1882,^  and  sec- 

(1)  Electric  Lighting  Act,  1882,  s.  10: 
**Tbe  undertaken  may,  subject  to  and  in 
accordance  with  the  provisions  and  restrictions 
of  this  Act,  and  of  any  rules  made  by  the 
Board  of  Trade  in  pursuance  of  this  Act,  and 
of  any  license,  order,  or  special  Act  authorizing 
or  affecting  their  undertaking,  and  for  the 
purpose  of  supplying  electricity,  acquire  such 
lands  by  agreement,  construct  such  works, 
4icquire    sudi  licenses    for    the   U8<^    of    any 


tion  8  of  the  Schedule  to  the  Electric 
Lighting  (Clauses)  Act,  1899,^  and  land  so 
acquired  must  be  used  for  the  purposes 
of  the  Special  Order.  What  is  not  for  the 
time  being  acquired  for  those  purposes 
must  be  sold.  There  has  been  no  re- 
ported decision  upon  those  sections,  but 
provisions  of  a  similar  nature  are  con- 
tained in  section  175  of  the  Public  Health 
Act,  1875,'  and  on  that  section  there 
have  been  two  decisions.  In  the  earlier 
case — AU,'Gen.  v.  Teddingtari  Urban 
Council  [1897],*   where  it  appears    that 

patented  or  protected  processes,  inventions, 
machinery,  apparatus,  methods,  materials,  or 
other  things,  enter  into  such  contracts,  and 
generally  do  all  such  acts  and  things  as  may  be 
necessary  and  incidental  to  such  supply." 

(2)  Section  8  of  the  Schedule  to  the  Electric 
Lighting  (Clauses)  Act,  1899,  provides  as 
follows : 

**  8.  Where  a  local  authority  are  the  under- 
takers the  following  provisions  shall  have 
effect: — 

"  (1)  Subject  to  the  provisions  of  the  Special 
Order  and  the  principal  Act  the  undertakers 
may  acquire  by  purchase  or  on  lease  and  use 
any  lands  for  the  purposes  of  the  Special  Order, 
and  may  also  for  those  purposes  use  any  other 
lands  for  the  time  being  vested  in  or  leased  by 
them,  but  subject  as  to  the  last  mentioned 
lands  to  the  approval  of  the  Local  Government 
Board,  and  may  dispose  of  any  lands  acquired 
by  them  under  the  provisions  of  this  section 
which  may  not  for  the  time  being  be  required 
for  the  purposes  of  the  Special  Order :  Pro- 
vided that  the  amount  of  land  so  used  by  them 
shall  not  at  any  one  time  exceed  in  the  whole 
live  acres  except  with  the  consent  of  the  Board 
of  Trade." 

(3)  Public  Health  Act,  1875,  s.  175:  "Any 
local  authority  may  for  the  purpose,  and  sub- 
ject to  the  provisions  of  this  Act  purchase  or 
take  OD  lease  sell  or  exchange  any  lands, 
whether  situated  within  or  without  their  dis- 
trict ;  they  may  also  buy  up  any  water  mill  dam 
or  weir  which  interferes  with  the  proper  drain- 
age of  or  the  supply  of  water  to  their  district. 

"  Any  lands  acquired  by  a  local  authority  in 
pursuance  of  any  powers  in  this  Act  contained 
and  not  required  for  the  purpose  for  which 
they  were  acquired  shall  (unless  the  Local 
Government  Board  otherwise  direct)  be  sold  at 
the  best  price  that  can  be  gotten  for  the  same, 
and  the  proceeds  of  such  sale  shall  be  applied 
towards  discharge,  by  means  of  a  sinking  fund 
or  otherwise,  of  any  principal  moneys  which 
have  been  borrowed  by  such  authority  on  the 
security  of  the  fund  or  rate  applicable  by  them 
for  the  general  purposes  of  this  Act,  or  if  no 
such  principal  moneys  are  outstanding  shall  be 
carried  to  the  account  of  such  fund  or  rate.** 

(4)  67  L.  J.  Ch.  23 ;  [1898]  1  ChgS€. 
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the  land  was  acquired  by  agree- 
meDt — Romer,  J.,  held  that  land  tempo- 
rarily not  wanted  for  the  purposes 
for  which  it  was  acquired  need  not  be 
sold  under  section  175,  but  must  only  be 
used  for  purposes  justifiable  as  an  interim 
innocent  lawful  user  of  the  land,  and  not 
inconsistent  with  those  for  which  the  land 
was  acquired.  The  defendants  are  pro- 
posing to  use  this  land  for  purposes  incon- 
sistent with  those  for  which  they  acquired 
it,  and  falling  within  the  mischief 
contemplated  in  Romer,  J.'s  judg- 
ment. They  are,  in  fact,  in  the  posi- 
tion described  by  Rigby,  LJ.,  in  the 
later  of  the  two  cases — AU.-^en,  v. 
Hmiwell  Urban  Council  [l900]  * — for  even 
before  they  obtained  their  Order  in  1901 
they  were  contemplating  the  erection  of 
a  destructor  on  part  of  the  land  to  be 
acquired.  In  that  case  the  Court  of 
Appeal  held  that  land  compulsorily  ac- 
quired under  section  176  of  the  Public 
Health  Act,  1875,  for  a  particular  pur- 
pose cannot  be  permanently  used  for 
another  purpose  inconsistent  with  that 
for  which  it  was  acquired,  and  restrained 
the  defendants  from  erecting  an  isolation 
hospital  on  land  originally  acquired  for 
the  disposal  of  sewage.  The  use  of 
a  piece  of  the  land  in  this  case  for  the  pur- 
poses of  a  destructor  is  'uUra  vires.  The 
Llanover  trustees  understood  all  along 
that  the  defendants  were  buying  this  land 
for  their  electric- lighting  undertaking, 
and  they  would  not  voluntarily  have  sold 
it  for  refuse-destroying  purposes.  The 
defendants  might  have  obtained  compul- 
sory powers,  but  then  they  would  have 
had  to.  pay  a  much  higher  price  for  it, 
and  it  is  this  enhanced  compensation 
upon  which  the  Court  of  Appeal  lays 
stress  in  AU.-Gen,  v.  Hantoell  Urban 
Council.^  Romer,  J.'s  judgment,  how- 
ever, did  not  in  any  way  turn 
upon  the  question  of  compulsory  acquisi- 
tion, and  is  directly  applicable.  The 
plaintiffs  are  entitled  to  an  injunction 
on  the  ground  that  the  defendants  are 
acting  u&ra  vires. 

DanokwerU^  K.C.<,  and  R.  J,  Pofrker^  for 

the  defendants. — The  defendants  are  not 

acting  uUra  vires.    The  borrowing  powers 

of  a  local  authority,  incidence  of  expense, 

(6)  69  L.  J.  Ch.  626 ;  [1900]  2  Ch.  377. 


restrictions,  and  mode  of  audit  under  the 
Public  Health  Act  and  the  Electric 
Lighting  Acts  are  similar.  The  expenses 
and  loss,  if  any,  under  all  the  Acts  fall 
on  the  same  fund.  In  these  respects, 
therefore,  it  makes  no  difference  whether 
the  defendants  are  acting  under  the  one 
statute  or  the  other.  They  can  dispose 
of  refuse  under  the  Public  Health  Act, 
and  therefore,  under  the  powers  of  that 
Act  and  the  Electric  Lighting  Acts,  or 
one  of  them,  they  can  use  this  land  for 
the  purpose  of  burning  this  refuse  and 
running  their  generating  station,  the 
refuse  being  used  instead  of  coal.  Qua- 
cunque  via,  it  is  within  the  powers  of  the 
defendants,  and  it  is  a  small  matter 
under  which  Act  they  do  it,  as  in  either 
case  the  loss  falls  on  the  general  district 
rate  and  general  district  fund.  The  dis- 
tinction drawn  between  the  electric  light- 
ing and  the  refuse  destructor  in  the 
application  to  the  Local  Government 
Board  was  merely  for  purposes  of  account. 
The  defendants,  in  fact,  acquired  the  land 
for  the  combined  purposes  of  refuse  de- 
structor, tramways,  and  electric  lighting ; 
and  what  the  effect  of  that  is  with  regard 
to  their  borrowing  powers  is  not  for  this 
Court  to  consider,  but  is  merely  a  question 
for  the  Local  Government  Board.  The 
doctrine  of  uUra  vires  should  not  be  con- 
strued so  as  to  prohibit  whatever  may  be 
fairly  regarded  as  incidental  to  or  conse- 
quential upon  those  acts  which  the  Legis- 
lature has  authorised— j7er  Lord  Selborne 
in  AU.'Gen,  v.  Great  Eastern  RaUway 
[isso].^  The  defendants  are  under  no 
statutory  obligation  to  sell  land  not  re- 
quired for  the  purposes  of  their  Order. 
Section  175  of  the  Public  Health  Act 
does  impose  such  an  obligation  with 
regard  to  lands  acquired,  but  not  required 
for  the  purposes  of  that  Act,  but  gives 
the  Local  Government  Board  power  to 
direct  otherwise,  and  that  power  must  be 
interpreted  reasonably — AU.-Gen.  v.  Sun- 
derlarid  Corporation  [l876],^  where  part 
of  lands  acquired  for  public  pleasure 
grounds  was  allowed  to  be  used  as  a  site 
for  a  free  library.  The  employment  of  the 
refuse  to  get  up  steam  is  reasonably  inci- 
dental to  the  running  of  the  generating 

(6)  49  L.  J.  Ch.  545 ;  5  App.  CJas.  473. 
C7)  45  L.  J.  Ch.  839;  2  Ch.  D.  634. 
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station,  and  it  is  also  a  reasonable  inci- 
dent of  utilising  refuse  profitably  under 
the  Public  Health  Act.  There  are  two 
sets  of  powers  enabling  a  combination  to 
be  effected,  and  the  defendants  intended 
all  along  to  effect  that  combination,  and 
they  are  not  acting  ultra  vires  in  any 
way. 

The  cases  cited  on  behalf  of  the  plain- 
tiffs are  not  applicable.  They  both  were 
decided  under  a  statute  conferring  com- 
pulsory powers  of  acquisition,  and  when 
those  powers  are  present  it  does  not 
matter  that  the  land  is  in  fact  acquired 
voluntarily,  because  the  compulsory 
powers  are  always  held  over  the  vendor 
171  terroreniy  and  the  principle  remains 
the  same  in  either  event.  Acts  conferring 
compulsory  powers  contain  also  provisions 
obliging  the  purchasing  body  to  sell  so 
much  of  the  land  as  is  not  required  for 
the  purposes  for  which  it  was  acquired. 
The  question  has  never  arisen  before  under 
any  statute  iirhich  does  not  confer  com- 
pulsory powers.  Where  there  are  no 
compulsory  powers,  different  considera- 
tions arise.  Those  powers  are  not  con- 
ferred by  the  Electric  Lighting  Acts,  and 
consequently  no  obligation  is  imposed  on 
the  undertakers  to  sell  land  not  required 
for  their  undertaking.  The  power  of 
disposal  is  purely  permissive — "  may  " 
dispose  of.  The  Local  Government  Board 
may  authorise  land  taken  under  the 
Public  Health  Act  to  be  used  for  electric- 
lighting  purposes,  but  the  converse  pro- 
position is  not  required,  because  so  long 
as  the  local  authority  act  within  their 
powers  they  can  use  land  acquired  under 
the  Electric  Lighting  Acts  (that  is,  land 
acquired  voluntarily)  for  purposes  under 
the  Public  Health  Act.  There  is  no 
statute  and  no  decision  applicable  to  this 
present  case  which  says  that  they  may 
not  use  the  piece  of  land  not  required  for 
the  purposes  of  their  Order  for  other 
purposes  which  are  within  their  powers 
as  a  local  authority.  The  power  is  much 
wider  than  a  mere  power  to  sell ;  it  is  a 
power  to  dispose  of  the  land  including,  as 
the  defendants  contend,  a  power  to  utilise 
it  for  any  purpose  within  their  powers. 
There  is  no  prohibition  anywhere  against 
that,  and  the  provisions  of  section  175  of 
the  Public  Health  Act  ought  not  to  be 


read  into  the  Electric  Lighting  Acts, 
to  which  the  reason  for  their  insertion  in 
the  earlier  Act  is  not  applicable,  owing  to 
the  absence  of  compulsory  powers.  AU,- 
Oen,  V.  HcmweU  Urban  Cauneil^  was  only 
a  decision  on  section  175. 
Upjohn,  K.C.,  replied. 

Fabwbll,  J. — The  proposition  that 
counsel  for  the  defendants  wants  me  to 
affirm  is,  that  where  a  local  authority 
have  acquired,  under  the  provisions  of 
the  Electric  Lighting  Acts,  land  for  the 
purpose  of  supplying  electricity,  they  are 
at  liberty  to  change  their  mind  and  use  it 
for  any  other  purpose  for  which  they  are 
by  law  authorised  to  use  land.  That  is  a 
proposition  of  very  wide-reaching  conse- 
quences, and  it  is  entirely  contrary,  I 
think,  to  what  has  been  understood  with 
regard  to  the  nature  of  the  corporations 
which  have  power  given  to  them  in  sec- 
tions, so  to  speak,  under  different  Acts  of 
Parliament ;  and  I  am  not  disposed  to  be 
the  first  to  apply  that  principle  to  the 
present  case. 

The  defendants  are  called  an  urban 
district  council,  and  they  have  power 
under  the  Electric  Lighting  Act,  1882, 
s.  10,  for  the  purpose  of  supplying  elec- 
tricity, to  acquire  such  lands  by  agree- 
ment, construct  such  works,  acquire  such 
licences  for  the  use  of  patented  processes, 
and  so  on,  and  do  all  such  acts  and  things 
as  may  be  necessary  and  incidental  to 
such  supply.  Now  that  section  gives 
power  to  acquire  for  the  purpose  of  sup- 
plying electricity  and  nothing  else,  and 
that  is  the  general  Act  applied  to  under- 
takers generally.  Then  there  is  section  8 
of  the  Schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899.  [His  Lordship  read 
the  section,  and  continued  :]  Now  no 
doubt  those  two  sections,  read  together, 
mean  that  the  undertakers'  powers  of 
acquisition  are  limited  to  the  special 
purpose,  and  their  powers  of  user 
are  also  limited  to  the  special  par- 
pose,  because  the  sections  appear  to  me  to 
imply  that  if  the  lands  are  acquired  for 
the  purposes  of  the  Order  they  must  be 
so  used,  and  if  they  are  not  so  acquired 
for  the  purposes  of  the  Order  then  they 
are  not  acquired  under  the  Act,  and  are 
to  be  disposed  of.     I  think  ''  disposed  of" 
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there  means  sell  out  and  out.  I  do  not 
know  that  1  need  trouble  with  that  in 
the  present  case,  because  I  think  it  is 
admitted  that  the  attempted  disposition 
really  adds  nothing,  and  may  be  dis- 
regarded altogether.  Under  the  Public 
Health  Act,  1875,  the  defendant  council 
have  also  power  to  acquire  land  for  the 
purpose  of  a  refuse  destructor.  To  my 
mind  these  two  objects  and  these  two 
powers  are  perfectly  distinct.  It  has 
been  argued — and  I  am  very  much  im- 
pressed with  the  ingenuity  of  the  plan — 
that  it  is  possible  to  use  the  heat  gene- 
rated by  the  refuse  destructor  for  the 
purpose  of  supplying  motive  power  to 
create  the  electricity;  the  scheme  being 
to  build  a  somewhat  expensive  and  large 
and  substantial  building  for  the  reception 
of  the  refuse  of  the  town,  which  will  then 
be  destroyed  by  heat,  and  the  gases  will 
be  led  so  as  to  add  t<][  the  heat  available 
for  the  production  (S  electric  power  in 
the  neighbouring  electrical  station.  The 
defendants,  as  I  understand  it,  have 
already  erected  a  generating  station  for  the 
supply  of  motive  power,  actuated  by  coal ; 
and  the  scheme  in  question,  if  it  is  allow- 
able, is  to  be  used  as  an  additional  means 
of  supplying  that  motive  power.  That 
appears  to  me,  if  I  may  say  so,  to  be  a 
very  ingenious  plan.  The  only  question 
is  whether  it  is  possible  to  do  it  legally  or 
not. 

The  first  point  is  this  :  Was  the  land 
acquired  under  the  Electric  Lighting  Acts 
or  was  it  acquired  under  the  Public 
Health  Act?  To  my  mind  it  is  quite 
plain  it  was  acquired  under  the  Electric 
Lighting  Acts  for  the  purpose  of  electric 
lighting.  The  letters  are  dear  on  the 
subject.  [His  Lordship  referred  to  the 
correspondence  between  the  clerk  to  the 
defendant  council  and  the  agent  or  soli- 
citors to  the  Llanover  trustees,  and  con- 
tinued :]  On  September  16,  1902,  the 
agreement  for  sale  was  enterad  into,  and 
the  conveyance  was  dated  December  3, 
1902.  Neither  of  those  documents  con- 
tains any  restrictions  upon  the  user  of  the 
land,  but  the  vendors  were  told  in  these 
letters  that  the  land  was  required  for  the 
generating  station  for  the  supply  of 
electricity,  and  the  notices  proceeded  on 
that  basis.  I  should  mention  that  there 
Vol.  74.— Chano. 


are  no  compulsory  powers  in  the  Electric 
Lighting  Acts — that  is,  the  powers  of  the 
Lands  Clauses  Acts  are  not  incorporated. 
After  the  conveyance  the  defendants 
applied  to  the  Ixxil  Government  Board, 
and  they  treated,  as  I  think  they  were 
perfectly  right  in  treating,  the  two 
matters  as  distinct.  They  asked  per< 
mission  to  borrow  55,0001.  for  the  pur- 
pose of  their  electric-lighting  Act  and 
12,000^.  odd  for  the  purpose  of  their 
refuse  destructor.  A  local  enquiry  was 
held,  and  they  received  a  letter  after  the 
enquiry,  on  March  13,  1903,  from  the 
Local  Government  Board  asking  them 
what  power  they  had  to  erect  this  refuse 
destructor,  and  they  answered  it  on 
April  U,  1903  :  <*  I  am  directed  that 
the  site  was  primarily  acquired  for 
tramways  and  electric  lighting  purposes, 
although  having  regard  to  the  fact  that 
it  is  proposed  to  work  the  destructor  in 
conjunction  with  the  generating  station, 
the  council  did  not  think  it  was  necessary 
to  get  the  sanction  of  the  board  to  use  a 
small  portion  of  the  land  for  destructor 
purposes."  To  my  mind  it  is  clear  that 
this  suggestion  that  the  refuse  destructor 
is  really  a  part  of  the  generating  station, 
if  that  be  the  contention,  is  a  mere  after- 
thought, and  cannot  be  supported  in  fact. 
The  two  are  really  distinct.  There  was 
an  ingenious  way  of  using  such  heat  as 
could  be  obtained  from  the  refuse  de- 
structor, instead  of  letting  it  go  to  waste, 
but  that,  to  my  mind,  does  not  make  the 
refuse  destructor  part  of  the  electric- 
generating  system  or  make  it  the  less  a 
refuse  destructor  erected  and  to  be  justi- 
fied only  under  the  Public  Health  Act. 

That  being  so,  I  have  got  the  clean 
case  of  a  local  authority  having  power  to 
carry  on  a  refuse  destructor,  and  having 
power  to  carry  on  electric  lighting,  and 
they  now  desire  to  use  a  portion  of  the 
land  which  is  obviously  acquired  for 
electric  lighting,  in  the  middle  of  the 
piece  of  land  which  they  have  acquired 
from  the  relators,  for  the  purpose  of  the 
refuse  destructor.  The  question  is  whether 
that  can  be  allowed  or  not.  Counsel's 
proposition,  as  I  have  already  stated,  goes 
the  whole  length  of  affirming  that,  so  long 
as  the  local  authority  have  power  to  do 
this  under  any  Act  or  in  any  way,  it  is 
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immaterial  that  they  acquired  the  land 
under  a  different  Act  for  a  different  pur- 
pose, and  he  contends    that    they    are 
authorised  to  use  it  for  their  other  powers. 
In  my  opinion  that  cannot  he  supported. 
I   think'  it  would  he  a  most  dangerous 
precedent  to  create,  and  I  think,  more- 
over, that  it  is  contrary  to  the  decision  of 
Mr.  Justice  Bomer  in  the  ceise  of  Att.-Gen, 
V.  Teddington  Urban  Council,^     In  that 
case  there  were  no  compulsory  powers ; 
and  although  it  is  quite  true  that  if  the 
Local  Government   Board  had  agreed — 
which,  as  I  gather,  they  had  not  done — 
compulsory    powers    might    have    heen 
brought  into  operation,  the  land  was  in 
fact  purchased  voluntarily, '  and  there  is 
nothing  to  shew  that  the  local  authority 
there   ever  could   have  got  compulsory 
powers  if  they  had  pressed  for  them.  Not 
a  word  was  said  in  the  argument  or  in 
the  judgment  to  shew  that  the  learned 
Judge  paid  any  heed   whatever  to   the 
question  of  compulsory  powers  or  purchase 
by  agreement,  and  the  case,  to  my  mind, 
is  an  authority  against  the  contention  in 
the   present   case.      Further  than  that, 
there  is  a  decision  in  the  Court  of  Appeal 
in  the  case  of  Att.-Gen,  v.  Hanwell  Urban 
Council  *  which  is  distinguishable  on  the 
ground,  no  doubt,  that  the  land  acquired 
there  was  acquired  under  an  Act  which 
did  contain  compulsory  powers.     I  think 
it  would  be  hopeless  to  contend  that  when 
a  local  authority  or  other  corporation  use 
compulsory  powers  to  take  land  for  the 
special  purpose  mentioned  in  their  Acts, 
they  can  possibly  use  this  land  so  acquired 
for    any    other  purpose.      I   think  the 
reasoning  of  Lord  Justice  Rigby  in  that 
case  applies  to  a  case  like  the  present, 
because,  after  all,  this  extent  of  land  in  a 
town  is  a  very  considerable  amount,  and 
I  think  it  would  be  most  dangerous  to 
allow  local  authorities  who  have  obtained 
powers  for  special  purposes  to  use  the 
land  acquired  for   those  particular  pur- 
poses   for    another    purpose    altogether, 
although  it  may  be  within  some  other 
powers  given  to  them  under  some  other 
Act      Lord  Justice  Rigby  in  Att.-Gen,  v. 
Hanwell   Urban   Council^  says:  "What 
weighs  most  with  me  is  this  " — and  before 
I  read  this  I  wish  to  say  that  I  make  no 
sort   of  imputation  against  the  district 


council  here;  if  the  Lord   Justice  uses 
the  phrases  that   he   has  used   under  a 
sense  of  imputing  any  maiafdes^  I  do  not 
at  all  adopt  it  in  that  sense,  I  am  using  it 
simply  on   the  question  of  ultra  vires — 
**  What   weighs  most  with  me  is  this  (I 
do  not  suppose  there  has  been  anything  not 
bonafde  in  the  conduct  of  the  defendants) 
— ^that  if  they  are  right  there  would  be  a 
great  opening  for  manipulating  these  sec- 
tions of  the  Act  for  unjustifiable  purposes. 
A  local  authority  might  say, '  We  are  going 
to  obtain  land  for  a  sewage  £&rm  ;  we  had 
better  take  more  than  we  really  want  in 
order  that  we  may  erect  a  hospital.'     I  do 
not  for  a  moment  suggest  that  anything 
of  this  kind  was  in  the  minds  of  the  de- 
fendants ; — but,  if  it  is  lawful  to  do  what 
they  propose  doing,  why  should  not  such 
a  scheme   be  carried    out)      The    local 
authority  might  say  'Objection  may  be 
taken  to  the  erection  of  a  hospital,  but  we 
should  be  free  to  eipct  it  when  we  have 
got  the  land  and  have  obtained  liberty 
from  the  Board   to  retain  it  instead  of 
selling   it.     We  could  then  apply  it  to 
any  purpose  for  which  we  are  authorised 
by  statute  to  apply  land.'  "     Now  apply- 
ing that  to  the  present  case,  assume,  as 
appears  to  have  been  the  case,  that  the 
local  authority  had  it  in  their  mind  to 
erect  a  refuse  destructor  on  a  portion  of 
the  land,  they  acquired  the  land  for  the 
purpose    of    electric    lighting  —  I    have 
already  said  that  the  refuse  destructor  in 
my  opinion  is  not  a  portion  of  that — ^then, 
having  the  same,  they  say :  **  Why  should 
we  not,  now  that  we  have  got  the  land, 
erect  a  refuse  destructor  upon  it?     We 
shall  gain  several  advantages  by  it,  one  of 
which  will  be  the  use  of  the  heat  generated 
for  the  purpose  of   our  electric-lighting 
system,  instead  of  its  waste."    The  answer 
to  my  mind  is  that  given  by  Lord  Jus- 
tice Rigby  :  "  The  Act  of  Parliament  has 
not  authorised  that " ;   and  I  think  that 
these  powers  really  must  be  treated  as 
given  separately,  so  that  the  powers  are 
given  in  compartments,  so  to  speak,  and 
the  local  authority  having  obtained  powers 
for  one  purpose  cannot  use  the   land  so 
acquired  for  any  other  purpose  without 
special  leave— that  is,  if  the  Acts  of  Parlia- 
ment have  provided  for  such  leave  to  be 
given.     That  is  borne  out  in  the  pro- 
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vision  in  section  8  of  the  Schedule  to  the 
Act  of  1899,  because  there  it  does  enable 
the  undertakers,  if  a  local  authority,  to 
use  any  other  land  vested  in  them  for  an 
electric-lighting  purpose.  It  therefore 
negatives  the  generality  of  the  defendants* 
counsel's  proposition  that  so  far  it  applies 
to  all  land ;  and  I  cannot  myself  see  why 
it  should  be  supposed  to  be  possible  for  a 
local  authority  to  use  for  electric-lighting 
purposes  lands  which  they  have  acquired 
for  other  purposes  only  by  leave,  and  yet 
that  they  should  not  require  such  leave 
for  the  converse  case.  I  find  nothing  in 
the  Act  which  justifies  what  they  have 
done  here ;  and  although  I  confe&s  to  feel- 
ing some  regret  at  having  to  cut  short  an 
ingenious  scheme,  I  feel  constrained  to 
say  that  this  is  ultra  virea^  and  to  grant 

an  injunction  accordingly. 

» 

Solicitors — ^i'reshfields,  for  plaintiffs ;  Sharpe, 
Parker,  Pritchards,  Barham  &  Lawford, 
ag^ents  for  J.  Colenso  Jones,  Pontypridd, 
for  defendants. 

[Reported  by  R.J.  A,  Morrison^  Hiq,, 
JBarrister'(U'lAkw, 
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[IN  THE  COUBT  OF  APPEAL.] 
Vaughan  Williams,  L.J.^ 
Stirling,  L.J. 
Cozens-Hardt,  L.J. 

1906. 
July  10, 11, 13, 14, 17, 18, 

20,  21,  22,  24,  25,  26. 
Aug.  11. 

Custom — Fishermen  of  Parish — Private 
Land — Custom  to  Dry  Nets — Variation  in 
User  —  Validity  —  Time  Immemorial  — 
Impossibility  of  Custom — Onus  of  Proof 
— Recession  of  Sea — Accretion — Extent 
of  Custom  —  Reputation  —  Evidence  — 
Public  Documents — Ancient  Surveys  and  ■ 
Repo^'ts — Maps  and  Plans — Admissibility 
— Prescription  Act,  1832  {1  <(:  3  Will.  4. 
c.  71),  «.  2. 

A  custom  enjoyed  from  time  immemorial, 
and  continued  wUhout  interruption,  for 
all  the  inhabitants  of  a  parish,  being  fisher- 
men, to  dry  their  nets  on  a  particular 
piece  of  ground  adjoining  the  sea,  and  the 
property  of  a  private  owner,  at  all  tim^s 


necessary  or  proper  for  the  purposes  of  the 
trade  or  business  of  a  fisherman,  is  a  valid 
custom  ;  and  the  fact  of  the  vaHation  of 
ifui  user  owing  to  the  fishermen  taking 
advantage  of  modem  inventions  or  new 
operations,  so  long  as  they  do  not  thereby 
throw  an  unreasonable  burden  on  the  land- 
oumer,  does  not  make  the  custom  invalid. 
The  same  customary  right  will  extend  to 
land  added  to  the  original  piece  of  land  by 
accretion  omng  to  the  recession  of  the  sea. 

The  principles  laid  down  in  Dyce  v. 
Hay  (1  Macq.  H.L.  305,  312)  and  Hull 
and  Selby  Railway,  In  re  (8  L.  J.  Ex.  260  ; 
5  M.  <fe  W.  327),  applied. 

Ancient  documents  such  as  surveys, 
estimates,  and  petitions  of  a  private 
character,  produced  from  the  Record  Office, 
which  do  not  affect  the  King's  property  or 
revenues,  are  not  public  documents  which  are 
admissible  as  such  according  to  the  ruling  of 
Lord  Blackburn  in  Sturla  t;.  Freccia 
(50  L.  J.  Ch.  86,  96;  5  App.  Oas.  623, 
643),  or  as  evidence  of  reputation. 

Depositions  of  deceased  witnesses  in 
support  of  proceedings  by  the  Crown  in  the 
public  interest  are  not  admissible  against 
strangers  if  it  is  not  shewn  that  the 
deponents  were  persons  to  whom  such 
knowledge  of  the  subject-matter  ought  to 
be  imputed  as  to  make  their  statements 
evidence  of  reputation. 

Confidential  plans  or  reports  made  to 
the  War  Office  are  not  admissible  as 
evidence  of  reputation  if  they  were  not 
intended  as  permanent  records  affecting  the 
property  or  revenue  of  the  Crown  or  any 
grant  by  the  Crown, 

Evidence  of  particular  facts  cannot  be 
admitted  as  evidence  of  reputation. 

Written  statements  by  a  deceased  person 
are  not  admissible  as  made  in  the  course  of  , 
duty  unless  it  is  shetvn  that  it  was  the 
duty  of  the  deceased  person  to  do  the 
particidar  thing  atvd  to  record  tliefact  of 
having  done  it  contemporaneously. 

Rowe  v.  Brenton  (8  B.  &  C.  737)  and 
Newcastle  (Duke)  v.  Broxtowe  Hundred 
(2  L.  J.  M.C.  47;  4  B.  «k  Ad.  273) 
distinguished. 

Appeal  from  decision  of  Farwell,  J, 
{ante,  p.  71 ;  [1904]  2  Ch.  534). 

The  facts  are  stated  at  length  in  the 
report  of  the  case  in  the  Court  balow, 
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The  following  statement  is  sufficient  for 
the  present  purpose. 

The  plaintiffs  sued  on  hehalf  of  them- 
selves and  all  other  persons  carrying  on 
the  trade  or  business  of  fishermen  in  the 
parish  of  Walmer,  in  the  county  of  Kent, 
claiming  a  customary  right  for  the  pur- 
pose of  the  said  trade  or  business  to  dry 
their    nets    on    the    beach    ground    of 
Walmer,  and  for  that  purpose  to  spread 
their  nets  upon  the  sur&ce  of  the  beach 
ground;   and  an   injunction  restraining 
the  defendant  from  building  on  the  beach 
ground  so  as  in  any  manner  to  interfere 
with  such  right.     The  defendant  was  the 
owner  of  the  soil  of  a  piece  of  ground  in 
the  parish   of    Walmer,    covered    with 
shingle,    situate     near    the    sea,   lying 
between  the  grounds  of  a  house  called 
Walmer  Place  on  the  north,  the  grounds 
of  Walmer  Castle  on  the  south,  the  fore- 
shore on  the    east,  and  a    road   called 
Wellington  Road  on  the  west,  and  con- 
taining about  eleven  acres.     He  had  com- 
menced   operations     with     a    view    to 
developing  this  piece  of   ground    as    a 
building    estate,    and    the    action    was 
brought  in  respect  of  this  piece  of  ground. 
During  the  progress  of   the    trial    the 
parties   obtained  leave  to  amend   their 
pleadings.       The     plaintiffs     by     their 
amended  statement  of  claim  alleged  that 
the  beach  ground  in  question  had  always 
from  time  immemorial  been  unbuilt  upon 
and  open  and  uninclosed;  also  that  from 
time  immemorial,  or  alternatively  for  the 
full  period  of  forty  years  next  before  the 
commencement  of  the  action,  or  alterna- 
tively for  the  full  period  of  twenty  years 
next  before  that  commencement,   there 
had  been,  and  of  right  ought  to  have 
been  and  still  of  right  ought  to  be,  an 
ancient  and  laudable  custom  within  the 
parish  of  Walmer  that  all  persons  inhabi- 
tants of  the  parish  carrying  on  the  trade 
or  business  of  fishermen,  might  use,  have,  - 
and  exercise,  and  that  all  such  persons  as 
aforesaid  had  from  time  immemorial,  or 
alternatively  for  the  said  period  of  forty 
years,  or  alternatively  for  the  said  period 
of  twenty  years,  used  and  of  right  had 
and  exercised  and  still  ought  to  use  and 
of  right  to  have  and  exercise,  the  right 
and  privilege  at  all  times  necessary  or 
proper  for  the  purpose  of  the  trade  or 


business  of  a  fisherman  to  dry  their  nets 
upon  the  beach  ground,  and  for  that  pur- 
pose to  spread  their  nets  upon  the  surface 
thereof,  and  they  claimed  an  injunc- 
tion accordingly.  The  defendant  by  his 
amended  defence  denied  the  alleged 
custom  and  right,  and  pleaded  that  if  any 
fishermen  ever  dried  their  nets  on  the 
beach  ground  (which  was  not  admitted) 
they  did  so  occasionally  and  discontinu- 
ously  and  only  at  great  and  irregulaF 
intervals,  and  that  the  custom  (if  any) 
was  uncertain,  and  the  user  (if  any)  was 
general,  and  not  in  any  way  limited  to 
the  inhabitants  of  Walmer,  and  that  the 
alleged  right  was  unreasonable  and  had 
never  been  exercised  without  the  licenoe 
or  consent  of  the  landowner.  He  also 
alleged  that  in  and  prior  to  the  year  1799, 
and  for  many  years  subsequent  thereto, 
the  beach*ground  was  below  high-water 
mark  and  subject  to  the  flux  and  reflux 
of  the  tide,  and  until  comparatively  recent 
years  was  wholly  unsuitable  and  in  fact 
incapable  of  being  used  for  the  purposes 
alleged  by  the  plaintiffs,  and  that  it  was 
formed  by  gradual  accretion  and  the 
receding  of  the  sea,  and  was  now  above 
high-water  mark  and  did  not  form  any 
part  of  the  seashore  or  foreshore,  and  that 
it  formed  part  of  the  Leith  estate,  which  he 
purchased  from  the  owners  in  1895  ;  and 
he  insisted  on  his  right  to  build  thereon. 

Farwell,  J.,  said  that  on  the  question 
of  prescription  he  was  bound  by  and 
would  follow  ShtUUetDorth  v.  Le  Fleming 
[1865]  "  and  Mounsey  v.  Ismay  [l865l,* 
and  he  accordingly  held  that  the  right 
asserted  did  not  come  within  section  2  of 
the  Prescription  Act,  1832.  With  r^ard 
to  the  question  raised  by  the  defendant, 
he  said  the  burden  of  proof  was  upon  him. 

Counsel  for  the  defendant  then  ten- 
dered in  evidence  certain  documents  from 
the  Record  Office  of  dates  between  1610 
and  1634,  which  were  a  survey  taken  at 
the  command  of  the  Lord  Warden  of  the 
Cinque  Ports  of  the  repairs  necessary  to 
be  done  to  the  castles  of  Walmer  and 
Deal,  notes  of  decay  in  and  reparation 
required  for  Walmer  Castle,  petitions  by 
the  Captains  of  Walmer  and  Deal  Castles 
to    the     Privy    Council,    or    individual 

(1)  34  L.  J.  C.P.  309;  19  0.  B.  (N.S.)  687. 

(2)  34  L.  J.  Br.  52  j  3  H.  &  C.  486. 
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members  thereof,  statdng  the  damage 
<2auBed  to  the  castles  by  the  sea,  and 
estimates  for  the  reparation  of  Sandowne, 
Deal,  and  Walmer  Castles  by  Lieutenant- 
Colonel  Paprill,  his  Majesty's  Engineer 
for  the  fort&cation. 

Farwell,  J.,  declined  to  admit  the 
<locuments  in  evidence  (ante^  pp.  75,  76  ; 
[1904]  2  Oh.  540,  541). 

Counsel  for  the  defendant  then  tendered 
an  information  by  the  Attorney- General  in 
1639  (AU.-Gen,  v.  Hug€8on  andothers),  and 
the  depositions  of  witnesses  taken  in  com- 
mission in  support  of  it.  The  information 
was  against  persons  who  claimed  to  be 
entitled  to  the  manor  of  Walmer,  for 
allowing  the  destruction  of  a  bank  be- 
tween the  sea  and  Walmer  Castle,  whereby 
the  King  had  been  put  to  great  expense 
in  protecting  the  castle  from  the  sea.  The 
depositions  shewed  that  the  sea  at  that 
time  came  close  up  to  Walmer  Castle. 

Farwell,  J.,  held  that  the  depositions 
were  not  admissible  in  evidence  (ante, 
pp.  76,  77 ;  [1904]  2  Ch.  542,  543). 

Counsel  for  the  defendant  then  ten- 
dered various  War  Office  plans  and 
reports  made  in  1740,  1741,  1794,  1810, 
1851,  and  1852,  and  certain  ancient  maps 
and  plans  prepared  by  the  direction  of 
the  Board  of  Ordnance  in  1641, 1644,  and 
1647. 

Farwell,  J.,  refused  to  admit  them  in 
«vidence(ante, pp.  77,78;  [1904]  2  Ch.  544). 

Certain  plans  and  reports  made  to  the 
Eoard  of  Trade  in  1867,  tendered  on 
4)ehalf  of  the  defendant,  were  rejected  on 
the  ground  that  they  were  confidential 
documents. 

Two  charts  prepared^-one  by  Spence  in 
1795,  and  the  other  by  Bullock  in  1844— 
were  tendered  on  behalf  of  the  defendant 
and  admitted  without  objection  {ante,  p.  78 ; 
£1904]  2  Ch.  544). 

Counsel  for  the  defendant  then  tendered 
a  copy  of  a  map  of  the  Downs,  published 
in  1837,  and  made  by  Charles  Labelye, 
engineer,  late  teacher  of  mathematics  in 
the  Royal  Navy,  assisted  by  several  able 
pilots  and  by  Mr.  PhiUips,  master  of  the 
Royal  Navy.  The  copy  produced  came 
from  the  Admiralty. 

Farwell,  J.,  held  that  the  map  was  not 
admissible  in  evidence  (ante,  p.  78; 
[1904]  2  Ch.  545). 


The  facts  as  stated  by  Farwell,  J.,  in 
his  judgment  were  as  foUows :  The  piece 
of  land  in  question  was  of  little  (if  any) 
value  except  to  the  fishermen  for  drying 
their  nets  or  to  the  defendant  for  build- 
ing purposes — objects  which  were  un- 
fortunately inconsistent  with  one  another. 
Daring  the  whole  of  living  memory, 
extending  over  upwards  of  seventy  years 
in  the  case  of  the  plaintiffs'  witnesses  and 
by  repute  for  many  years  before  their 
birth,  the  fishermen  of  Walmer  (that  is, 
the  inhabitants  of  the  parish  of  Walmer 
who  were  fishermen)  had  used  this  piece 
of  ground  for  the  purposes  of  drying  their 
nets.  The  practice  had  varied  somewhat 
during  the  last  seventy  years.  There  are 
three  fisheries  practised  at  Walmer — ^the 
mackerel,  the  herring,  and  the  sprat 
fisheries.  The  mackerel  season  is  from 
May  to  July  and  in  September  and 
October,  the  herring  fishery  from  October 
to  Christmas,  and  the  sprat  fishery  from 
November  to  March.  Down  to  some 
thirty  or  thirty-five  years  ago  herring 
nets  and  mackerel  nets  were  cutched  or 
tanned  at  the  commencement  of  and  in 
preparation  for  the  fishery  season,  and 
were  then  spread  out  to  dry  on  the  piece 
of  ground  in  question,  and  at  the  end  of 
the  season  the  boats  were  brought  up 
close  to  this  piece  of  land  and  the  nets 
were  taken  directly  to  it  and  spread  out 
on  it,  or,  if  the  weather  did  not  permit  of 
that,  the  nets  were  landed  nearer  the 
town  and  were  then  brought  in  carts  to 
this  piece  of  ground  and  spread  out  to 
dry  before  being  put  away  for  the  winter, 
and  that  practice  still  remained  with 
regard  to  the  mackerel  nets.  Down  to 
the  same  period  the  sprat  nets  were  not 
spread  on  this  piece  of  ground  at  all. 
About  thirty  or  thirty-five  yeai-s  ago  the 
practice  of  oiling  the  herring  nets  instead 
of  cutching  them  and  of  oiling  the  sprat 
nets  came  into  use,  and  these  nets  were 
also  spread  on  the  same  piece  of  ground 
to  dry.  The  time  required  for  drying 
afber  oUing  is  longer  than  was  required 
for  the  earlier  process,  and  sprat  nets  are 
now  put  on  the  land  at  a  period  during 
which  no  nets  used  to  be  put  there  so  Hbjc 
as  living  memory  goes.  The  fishermen 
had  occasionally  in  former  years  dried 
their  nets  in  different  places  along  the 
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beach,  but  the  piece  of  ground  in  question 
was  that  which  had  always  been  used,  and 
to  the  extent  at  times  of  covering  its 
whole  area,  and  had  been  known  to  the 
fishermen  and  their  forefathers  and 
spoken  of  amongst  them  as  their  own 
ground. 

The  beach  in  question  was  a  ridge 
which  from  time  immemorial  had  acted  as 
a  barrier  against  the  sea  for  the  protection 
of  the  land  behind  it,  that  land  being  on 
so  low  a  level  that  but  for  the  beach  it 
must  have  been  submerged,  but  it  had 
never  been  so  in  historic  times.  The 
coast  in  that  neighbourhood  had  for  the 
last  century,  at  any  rate,  been  subject  to 
fluctuations  by  way  of  increase  by  accre- 
tion and  of  decrease  by  demolition  owing 
to  the  action  of  the  winds,  and  the  actufd 
ascertainment  with  certainty  of  high* 
water  mark  at  a  given  date  was  a  matter 
of  difficulty  and  time,  and  could  not  be 
effected  by  a  mere  survey.  In  1795  high- 
water  mark  was  approximately  as  at 
present.  In  1844  the  sea  had  advanced 
fifty  or  sixty  yards,  and  a  portion  of  the 
beach  ground  in  question  was  below  high- 
water  mark,  and  so  inappropriate  for 
drying  nets,  but  that  portion  of  beach  had 
since  been  regained. 

Farwell,  J.,  held  that  the  custom 
asserted  by  the  plaintiffs  was  a  valid 
custom,  and  was  not  unreasonable ;  that 
the  variation  in  user  arising  by  reason  of 
the  varying  exigencies  of  the  fishing  in- 
dustry did  not  render  the  custom  void  for 
uncertainty;  and  that  the  custom  ex- 
tended over  additional  ground  added  to 
the  original  ground  by  accretion  owing  to 
the  recession  of  the  sea.  He  granted  the 
injunction  as  asked. 

The  defendant  appealed. 

The  Court,  on  the  hearing  of  the 
appeal,  called  in  the  aid  of  Captain 
Langdon,  from  the  Admiralty,  as  an 
assessor  under  section  56  of  the  Judi- 
cature Act,  1873,  with  reference  to  the 
interpretation  of  Spenoe's  chart  of  1795, 
the  question  being  as  to  which  line  on 
the  chart  represented  high- water  mark. 

Levetty  K,C.f  Jenkins,  K,C.,  and  Gatey, 
for  the  appellant. — ^The  main  questions 
raised  by  this  appeal  are — first,  whether 
there  is  any  custom  for  the  fishermen  of 


Walmer  to  spread  and  dry  their  nets  on 
the  beach  above  high-water  mark;  and 
secondly,  whether  the  land  added  by 
accretion  to  the  soO  of  the  manor  of  the 
appellant's  predecessors  in  title  is  subject 
to  the  rights  claimed  by  the  fishermen. 
There  is  also  a  further  point  as  to  ex- 
clusion by  Farwell,  J.,  of  certain  ancient 
documents  as  evidence. 

To  acquire  an  easement  there  must  be 
a  dominant  tenement,  and  there  is  none 
here.  The  question  is  whether  there  is 
any  custom  which  will  prevent  the  appel- 
lant from  building  on  the  land  over  which 
the  fishermen  claim  to  have  the  right  to 
spread  their  nets. 

The  authorities  which  lay  down  the 
principles  that  will  guide  the  Court  in 
considering  the  evidence  are  7  Viner's  Abr.^ 
pp.  164,  178,  tit.  "Custom";  2  Baetm'9 
Abr,y  pp.  564,  566,  575,  576  ;  ffammerUm 
v.  Honey  [1876],^  Dyoe  v.  Hay  [1862],*  and 
BlundeU  v.  CaiteraU  [i82l].*  7  Viner'9 
Abr.j  at  p.  164,  shews  the  difference 
between  custom  and  prescription.  We 
start  with  the  definition  there  given  as 
the  basis  upon  which  the  evidence  in 
the  present  case  has  to  be  considered. 
Locality  is  the  essence  of  the  custom ;  it 
cannot  displace  the  common  law,  which, 
on  the  fisu^s  of  the  case,  applies  here. 

There  is  no  authority  on  the  point  as 
to  drying  nets;  but  in  Viner  are  stated 
the  reasons  why  it  is  considered  a  good 
custom.  It  is  also  referred  to  in  the  Caae 
of  Tamsiry  [l608].«  In  2  Bwimis  Ahr.^ 
at  p.  576,  there  is  a  statement,  which  is 
against  our  contention,  that  "Genera) 
customs  may  be  extended  to  new  things, 
which  are  within  the  reason  of  those 
customs."  That  is  the  respondents'  case 
here ;  but  it  is  a  proposition  that  cannot 
be  supported. 

[Vaughan  Williams,  L.J. — The  autho- 
rities cited  for  that  proposition  are  London 
City  V.  Vanacker  [l699j  '  and  Percival  v. 
Griape  [1682].^  The  latter  case  does  not 
appear  to  help  one  way  or  the  other ;  but 
the  other  case  is  against  you.] 

(3)  24  W.  R.  603. 

(4)  1  Macq.  H.L.  305. 
(6)  6  B.  &  Aid.  268. 

(6)  Davis,  28. 

(7)  12  Mod.  270,  271 ;  1  Ld.  Baym.  496  499. 

(8)  T.  Jones,  204. 
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The  alleged  custom  here  is  uncertain, 
and  is  void  on  that  ground.  The  kind  of 
nets  used  and  the  times  at  which  they 
were  spreeul  have  varied  within  the  time 
of  legal  memory.  Moreover,  the  alleged 
custom  is  such  as  to  be  destructive  of  the 
appellant's  rights  of  property,  at  any  rate 
for  weeks  at  a  time,  and  it  is  therefore 
unreasonable.  In  JDyee  v.  Hay*  it  was 
laid  down  by  Lord  St.  Leonards  that 
"  There  can  be  no  prescriptive  right  in 
the  nature  of  a  servitude  or  easement  so 
large  as  to  preclude  the  ordinary  uses 
of  property  by  the  owner  of  the  lands 
affected . "  One  very  material  consid  eration 
which  nullifies  nine- tenths  of  the  evidence, 
and  which  appears  to  have  been  overlooked 
by  Farwell,  J.,  is  that  by  section  11  of 
the  White  Herring  Fisheries  Act,  1771 
(11  (>eo.  3.  c.  31),  the  statutory  right  to 
dry  nets  only  goes  to  one  hundred  yards. 
The  alleged  customary  right  goes  beyond 
this  limit.  The  existence  of  the  statutory 
right  to  dry  nets  has  a  material  bearing 
upon  the  evidence. 

Again,  oiling  the  nets  is  not  drying 
them.  The  sprat  nets  are  oiled  once, 
and  that  lasts  several  years.  They  are 
never  '*  dried  "  in  the  strict  sense.  As  to 
the  herring  nets,  there  may  have  been  a 
right  to  dry  them ;  but  there  is  no  evi- 
dence to  warrant  the  finding  of  any  cus- 
tom. The  fishermen  would  have  had  a 
right  to  dry  their  nets  on  this  land  under 
11  <k  12  Geo.  3.  c.  31.  Oiling  nets  is  not 
within  the  custom  as  alleged  ;  it  is  a  kind 
of  manufacturing  process,  and  only  began 
about  forty  years  ago.  It  necessitates 
occupation  of  the  beach  for  a  longer  time 
than  the  drying. 

[LewUy  K.Cj  tendered  in  evidence  the 
documents  from  the  Eecord  Office  men- 
tioned ante^  p.  75,  which  were  rejected 
by  Farwell,  J.,  and  referred  to  Sttirla  v, 
Freccia  [isso].^] 

Upjohn,  K.C,j  and  R,  J.  Parker,  for 
the  respondents. — ^None  of  these  docu- 
ments are  admissible.  The  first  ground 
suggested  is  that  they  are  admissible  as 
coming  within  the  doctrine  of  Price  v. 
TorringUm  {Lo)*d)  [l703],^®  as  entries 
made  by  a  deceased  agent ;  but  in  order  to 

(9)  60  L.  J.  Ch.  86,  96;  5  App.  Gas,  623, 
643. 

(10)  1  Salk.  285  ;  2  Ld.  Raym.  873. 


be  admissible  on  this  ground  the  entry 
must  record  a  &ct  transacted  by  the 
agent  in  the  ordinary  course  of  business 
and  contemporaneously  recorded  as  a  duty 
—Doe  d.  PatteahdU  v.  Turford  [18321,^^ 
Chambers  v.  Bemasconi  [l834],^^  JSmithv. 
Bktkey  hseiy^  Evans  v.  Merthyr  TydJU 
Urban  Council  [isss],^*  />aw«/»  v.  Lounides 
[1843],**  and  Brain  v.  Preece  [i843].*® 
Kone  of  these  documents  answer  these 
conditions.  There  is  nothing  to  shew 
that  they  were  made  contemporaneously 
with  a  transaction  which  it  was  the  duty 
of  the  deceased  to  record.  The  sur- 
veyor's duty  was  limited  to  surveying  the 
property,  and  everything  in  the  i-eport. 
might  be  mere  hearsay. 

fSTiRLiNG,  L.T.,  referred  to  MeUor  v. 
Walmesky  [1905].*^] 

The  entries  there  were  made  by  the 
surveyor  for  the  purposes  of  the  survey 
on  which  he  was  professionally  employed. 

[Cozbns-Hardy,  L.J.,  referred  to 
Phillipps  V.  Hudson  [l867].*®] 

Secondly,  it  is  clear  that  they  are  not 
admissible  as  public  documents  made  by 
a  public  officer  within  the  rule  stated  by 
Lord  Blackburn  in  Sturia  v.  Freccia.^ 

Thirdly,  they  are  not  admissible  on  the 
ground  of  public  reputation.  They  con- 
tain no  matter  of  public  reputation. 
What  was  then  high-water  mark  is  a 
matter  of  fact  not  of  reputation — Phillippa 
V.  Hudson,^^  Evans  v.  Merthyr  Tydfil 
Urban  Council,^*  J^ewoastle  {Duke)  v. 
Broxtowe  Hurled  [1832].^^  Reg,  v.  Bliss 
[1837],20  Fox  V.  Bearbhck  [issi],"*  and 
Taywr  on  Evidence  (9th  ed.  1895),  pars. 
608,  610,  617.  Reputation  is,  no  doubt, 
admissible  to  prove  the  existence  of  the 
custom,  but  not  to  prove  a  particulai*  fact 
which  may  or  may  not  be  relevant.  The 
question  is,  for  what  purposes  is  the  evi- 
dence offered  ?     Evidence  to  shew  that  at 

(11)  1  L.  J.  K.B.  262 ;  3  B.  &  Ad.  890. 

(12)  3  L.  J.  Ex.  373;  1  Cr.  M.  &  R.  347. 

(13)  36  L.  J.  Q.B.  156 ;  L.  R.  2  Q  B.  326. 

(14)  68  L.  J.  Ch.  175;  [1899]  1  Ch.  241. 

(15)  12  L.  J.  C.P.  506;  6  Man.  3c  G.  471; 
7  Scott  (N.s.)  141. 

(16)  IIM.&W.  773. 

(17)  AfUe,  p.  476 ;  [1905]  2  Ch.  164. 

(18)  36  L.J.  Ch.  301 ;  L.  B.  2  Ch.  243. 

(19)  2  L.  J.  M.C.  47 ;  4  B.  &  Ad.  273. 

(20)  7  L.  J.  Q.B.  4  ;  7  Ad.  &  E.  550. 

(21)  50  L.  J.  Ch.  489;  17  Ch.  D.  429. 
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a  given  time  the  sea  came  up  to  a  certain 
point  is  evidence  of  a  fact,  not  matter  of 
reputation. 

Levettj  K,C.f  in  reply. — The  argument 
is  that  the  party  seeking  to  establish  the 
custom  is  entitled  to  use  hearsay  evidence, 
but  that  the  party  disputing  the  custom  is 
not.  That  cannot  be  sustained — Stephen* 8 
Digest  of  the  Law  of  Evidence  (6th  ed. 
1894),  art.  30,  c.  iv.  p.  41.  The  plain- 
tiffs must  prove  continuous  user  from 
Richard  1,  and  how  can  they  say  that  it  is 
not  relevant  whether  at  the  time  of  these 
repairs  the  sea  was  coming  over  the  land 
or  not  I 

[Vaughan  Williams,  L.J.,  referred  to 
Plaxton  V.  Dare  [1829]."] 

The  man  who  made  the  report  was 
acting  within  his  duty  in  referring  the 
damage  to  the  action  of  the  sea.  As  to 
the  depositions  taken  on  the  information 
of  1639, 1  ask  the  Court  to  find  evidence 
of  reputation  in  these  documents. 

The  position  of  the  high- water  mark  at 
the  time  is  a  matter  of  public  importance 
and  interest,  and  evidence  as  to  it  is 
admissible  as  evidence  of  reputation — 
Thomas  v.  Jenkins  [l837].''  A  plan  shew- 
ing high-water  mark  made  by  a  man 
who  is  dead  is  of  the  same  value 
as  a  statement  made  by  a  man  now 
dead  of  what  he  knew.  Hearsay  evi- 
dence, no  doubt,  is  as  a  rule  not  admis- 
sible; but  it  is  sometimes  admitted  as 
secondary  evidence,  and  if  it  is  ever  to  be 
admitted  this  is  a  proper  case  for  it. 
Hearsay  evidence  cannot  be  given  of 
facts  from  which  the  fact  sought  to  be 
proved  may  be  inferred — Eeg,  v.  BUss  ^^ ; 
but  the  evidence  here  consists  of  decla- 
rations of  facts  within  the  knowledge  of 
deceased  persons,  and  so  they  are  prima 
faeie  admissible,  and  the  question  is 
whether  they  are  matters  of  general 
interest  and  importance.  Statements  of 
fact  by  deceased  persons  are  admitted, 
because  if  the  persons  who  made  them 
had  been  alive  they  could  have  stated 
them  of  their  own  Imowledge. 

[He  tendered  the  depositions  taken 
in  support  of  the  information  by  the 
Attorney-General  in  1639  mentioned 
ante,  p.  76.] 

(22)  8  L.  J.  (O.S.)  K.B.  98 ;  10  B.  &  C.  17. 

(23)  6  L.  J.  E.B.  163  ;  6  Ad.  &  B.  626. 


Upjohn,  K,C.,  and  E,  J.  Parker,  for 
the  respondents. — This  case  is  the  con- 
verse of  Thomas  v.  Jenkins,^  Our  con- 
tention is — First,  that  the  issue  on  which 
this  evidence  is  tendered  is  not  one  on 
which  hearsay  evidence  can  be  tendered 
at  all.  Secondly,  if  that  is  not  correct, 
the  statements  in  these  depositions  are 
not  admissible  as  evidence  of  reputa- 
tion. They  are  not  declarations  by 
the  deponents  of  what  they  knew  or 
of  what  they  had  heard  as  to  the 
reputation.  They  are  statements  of 
particular  facts,  which  are  not  the  direct 
&cts  in  issue,  but  only  collateral — £stcts 
from  which  possibly  the  matters  in  ques- 
tion may  be  argued  or  inferred ;  and  they 
come  within  the  ruling  in  Ireland  v. 
PaweU  [l802],2*  cited  in  Reg.  v.  Bliss,^ 
Thirdly,  this  proceeding  by  the  Attorney- 
General  against  an  adjoining  owner,  a 
trespasser,  is  entirely  res  inter  alios  acta, 
and  that  cannot  be  of  any  authority  in 
this  case.  The  &ict  that  the  evidence 
related  to  a  matter  of  public  interest  does 
not  make  it  evidence  for  ever  against 
every  one.  The  public  interest  is  with 
the  matter  for  which  the  evidence  was 
tendered,  not  with  the  evidence  itself. 
Fourthly,  these  declarations  are  quite 
irrelevant  to  the  matter  in  issue  here. 

[Vaughan  Williams,  L.J.,  referred  to 
Barradough  v.  Johnson  [l838l.^*] 

The  depositions  are  not  aanussible  on 
the  ground  of  reputation.  The  issue  here 
is  whether  the  land  was  terra  firma  or 
under  the  sea  at  a  certain  date.  That  is 
a  matter  of  fact,  and  reputation  to  be 
admissible  must  be  of  a  right,  not  of  a 
particular  fact  —  OiUram  v.  Morewood 
ri793],«6  Morewood  v.  Wood  [1791]." 
I^ichoUs  V.  Parker  [isos]."  Clothier  v. 
Chapman  [isos],^  Weeks  v.  Sparke 
[1813],'*^  Barradough  v.  Johnson,^^  AU,- 
Gen.  V.  Emerson  [iSQi],'^  Moaeley  v. 
Davies  [l822],3*  Cooke  v.  Banks  [l826]," 

(24)  Peake  Evid.  (5th  ed.),  p.  16. 

(26)  7  L.  J.  Q.B.  172, 173 ;  8  Ad.  &  B.  99, 104. 

(26)  14  Bast,  380fi.;  5  Term  Bep.  123. 

(27)  14  East,  327n. 

(28)  14  Bast,  831». 

(29)  14  East,  331n. 

(30)  1  M.  &  8.  679. 

(31)  61  L.  J.  Q.B.  79;  [1891]  A.C.  649. 

(32)  11  Price,  162, 180. 

(33)  2  Car.  &  P.  478. 
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Creise  v.  BarreU  [1885],'*  Ireland  v. 
Powell,^*  Reg.  v.  Bliae,^^  Taylor  on  Evi- 
dence (9th  ed.),  par.  617,  p.  400,  Taylor 
V.  Devey   [l837],**    and  Fim    v.   CureU 

(1840].3« 

Further,  looking  at  the  issues  in  the 
information  and  the  parties,  these  deposi- 
tions would  not  be  evidence  in  this  case 
even  if  hearsay  evidence  were  admissible 
on  the  point,  because  no  person  there  was 
in  the  position  of  the  plaintiffs  here,  or 
«veu  of  the  appellant  —  Freeman  v. 
Fhillipps  [1816]  "  and  Taylor  on  Evidence 
(9th  ed.),  par.  631,  p.  410. 

Further,  the  evidence  is  irrelevant  be- 
cause it  relates  to  a  spot  four  hundred 
yards  away  laterally  from  the  spot  in 
question,  and  it  would  be  necessary  for 
the  appellant  to  prove  that  all  the 
conditions  are  identical  —  Thomas  v. 
Jenkins. ^^ 

LeveU,  K.C^  on  the  admissibility  of  the 
War  Office  plans  and  maps  mentioned 
anU^  p.  77. — The  evidence  is  relevant,  for 
it  is  a  matter  of  common-sense  on  the 
map  that  if  the  land  was  covered  by  the 
sea  in  the  one  place,  it  must  equally  have 
been  so  in  the  other.  At  any  rate,  the 
evidence  cannot  be  now  excluded  for  what 
it  is  worth  on  the  ground  of  irrelevancy. 
The  broad  objection  taken  against  us  is 
that  the  issue  is  not  one  on  which  hearsay 
evidence  is  admissible.  But  what  is  the 
issue?  The  issue  is  whether  the  local 
law  of  Walmer  gives  to  the  plaintiffs  the 
right  they  claim.  Local  law  can  only  be 
proved  by  inference,  and  the  actual  state 
of  affairs  at  any  time  is  material.  Evi- 
dence of  reputation  is  admissible,  either 
affirmatively  to  prove  the  custom  or  nega- 
tively to  disprove  it;  but  there  is  this 
distinction — ^that  while  affirmative  facts 
.are  only  so  many  items  in  support  of  the 
<;u8tom,  one  negative  fact  may  be  suffi- 
cient to  wholly  or  partially  disprove  it. 
The  objection  that  the  information  was 
rts  inter  alios  acta  does  not  prevent  the 
documents  from  being  admissible  as  hear- 
say evidence  of  the  state  of  things  at  that 
time. 


(34)  4  L.  J.  Ex.  297 ;  1  Cr.  M.  &  R.  919. 
(36)  7  L.  J.  M.O.  11 ;  7  Ad.  &  K.  409. 
(36)  6  M.  &  W.  234,  266. 
<37)  4  M.  &  S.  486. 
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Upjohn  J  E.C.,  and  E,  J.  Parker  j  for  the 
respondents. — The  maps  are  inadmissible 
on  the  grounds  stated  by  Farwell,  J.,  in 
the  Court  below. 

[Vaughan  Williams,  L.J.,  referred  to 
Rotoe  v.  Brenton  [1828  V®] 

To  be  admissible  they  must  be  shewn 
to  be  public  documents.  They  must  be 
made  by  a  public  officer  in  authority — 
Evans  v.  Taylor  [l838].'^ 

[Cozenb-Hardy,  L.J.,  referred  to  the 
report  of  Eowe  v.  Brenton^  by  George 
Concanen.] 

The  caption  of  seisin  in  Eotoe  v. 
Brenton  ^  was  made  by  letters  patent  of 
the  Crown. 

Levett,  K.C.^  replied. 

Vaughan  Williams,  L.J. — This  is  a 
case  which  turns  largely  upon  the  ad- 
missibility in  evidence  of  certain  docu- 
ments either  as  public  documents  or  as 
evidence  of  reputation. 

In  addition  to  the  questions  as  to  the 
admissibility  of  these  documents,  there  is 
also  the  question  as  to  whether  land 
added  by  accretion  where  the  sea  has 
gradually  receded  takes  the  character  of 
and  becomes  subject  to  the  same  customs 
as  the  land  to  which  it  is  added. 

The  documents  as  to  which  the  ques- 
tions as  to  admissibility  of  evidence 
were  raised  were  documents  which  it  was 
sought  to  put  in  evidence  as  part  of  the 
proof  that  the  land,  in  respect  of  which 
the  custom  of  fishermen  to  dry  their  nets 
was  claimed,  had  been  within  the  legal 
memory  covered  by  the  flux  and  reflux  of 
the  tide,  which  is  inconsistent  with  the  cus- 
tom having  existed  from  time  immemorial. 

Now  the  first  documents  with  which 
Mr.  Justice  Farwell  deals  in  the  report  of 
his  judgment  were  ancient  documents  all 
produced  from  the  Record  Office. 

Mr.  Justice  Farwell  begins  his  judg- 
ment by  citing  the  ruling  of  Lord  Black- 
burn in  Sturla  v.  Freccia  ® :  **  I  under- 
stand a  public  document  there  to  mean  a 
document  that  is  made  for  the  purpose  of 
the  public  making  use  of  it,  and  being 
able  to  refer  to  it.  It  is  meant  to  be 
where  there  is  a  judicial,  or  ^u(m-judicial, 
duty  to  inquire,  as  might  be  said  to  be 

(38)  8  B.  &  0.  737. 

(39)  7  L.  J.  Q.B.  73  ;  7  Ad.  &  K.  617. 
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the  case  with  the  hishop  acting  under  the 
writs  issued  by  the  Crown.  That  may  be 
said  to  be  ^t^eut-judicial.  He  is  acting 
for  the  public  when  that  is  done ;  but  I 
think  the  very  object  of  it  must  be  that 
it  should  be  made  for  the  purpose  of  being 
kept  public,  so  that  the  persons  con- 
cerned in  it  may  have  access  to  it  after- 
wards." It  is  to  be  observed  that  the 
document,  the  admissibility  of  which 
either  as  a  public  document  or  as 
coming  within  the  doctrine  of  Highcvm 
V.  Rxdgway  [isos]^®  was  negatived  by 
the  House  of  Lords  in  the  case  in  which 
Lord  Blackburn  enunciated  the  ruling 
above  cited,  was  a  report  of  a  committee 
made  to  the  Genoese  Government  with 
reference  to  the  qualifications  of  a  candi- 
date Mangini  for  the  appointment  as 
agent  for  that  Government,  and  the 
object  of  tendering  that  report  in  evidence 
was  to  prove  the  age  and  birthplace  of 
Mangini.  This  report  was  not  a  report 
in  any  way  affecting  the  property  or  the 
revenue  of  the  Crown.  It  was  not 
intended  in  any  sense  to  be  a  public 
record ;  it  was  intended  to  serve  a  tem- 
porary purpose — ^that  is  to  say,  to  enable 
the  Government  to  judge  of  the  qualifica- 
tions of  Mangini :  it  certainly  was  not 
made  for  the  use  of  the  public,  and  that 
the  public  should  be  able  to  refer  to  it ; 
and  although  it  may  be  that  the  ruling  of 
Lord  Blackburn  covers  the  case  of  a  re- 
cord relating  to  alienation  of  Crown  pro- 
perty or  a  conveyance  to  the  Crown  of 
property,  or  other  records  directly  affect- 
ing the  revenue  of  the  Crown,  1  do  not 
think  that  Lord  Blackburn  had  such 
cases  present  to  his  mind. 

The  case  of  Rowe  v.  BrerUon  ^®  seems  to 
deal  somewhat  with  this  point.  In  that 
case  there  was  admitted  in  evidence  a 
caption  of  seisin  put  in  in  support  of  the 
case  of  the  defendant,  who  claimed  the 
ore  in  question  in  the  action  as  lessee 
under  the  Crown  in  right  of  the  Duchy 
of  Cornwall.  The  caption  of  seisin  was 
produced  from  the  King's  Bemembrancer's 
Office,  which  was  proved  to  be  the  proper 
depository  for  the  Minister's  accounts  of 
the  King  and  the  Duke  of  Cornwall.  The 
document  purported  to  be  a  caption  of 
seisin  to  the  use  of  the  Duke  of  Cornwall 

(40)  10  East,  109 ;  2  Sm.  L.C.  (11th  ed.),  327. 


by  James  de  Wodestocke  and  William  de 
Monden,  assigned  by  the  letters  patent 
of  the  duke  "  to  do  the  same  *'  on  Monday, 
May  12, 11  Edw.  3. 1338.  It  was  objected 
that  it  was  not  a  public  document  executed 
under  any  public  authority,  but  a  mere 
account  of  something  done  under  a  letter 
of  attorney  from  the  Duke  of  Corn  wall, 
who  was  merely  the  highest  in  the  king- 
dom, and  that  the  public  had  no  interest 
in  his  acts  nor  any  with  respect  to  the 
revenues  of  the  dukedom,  and  that  con- 
sequently this  instrument  could  not  be 
used  for  the  purpose  of  affecting  the  rights 
of  third  persons.  Lord  Tenterden,  accept- 
ing the  proposition  that  this  instru- 
ment could  not  have  been  put  in  evidence 
if  it  had  been  a  mere  private  document, 
says :  ''  In  general,  that  is  true.  But 
with  regard  to  the  Duchy  of  Cornwall, 
the  case  is  very  different ;  for  when  there 
is  no  Duke  of  Cornwall,  the  possessions 
granted  to  him  revert  to  the  Crown.  The 
Crown  representing  the  public,  has  an 
interest  in  everything  relating  to  the 
Duchy  of  Cornwall  and  its  revenues ;  and 
it  is  immaterial  whether  any  act  affecting 
them  is  done  by  the  Elidg  when  there  is 
no  Duke  of  Cornwall,  or  by  the  Duke  of 
Cornwall  when  there  is  one.  The  instru- 
ment in  question  is,  therefore,  a  document 
affecting  the  interests  of  the  public,  and 
must  be  received."  There  is  a  much 
fuller  report  of  this  case  by  Mr.  Con- 
canen,  barrister-at-law,  and  I  think  that 
it  may  be  that  it  appears  from  that  report 
that,  although  De  Wodestocke  and  De 
Monden  were  commissioners,  acting  on 
behalf  of  the  duke,  assigned  to  make  the 
caption  in  question,  and  that  the  caption 
must  have  been  made  in  the  presence  of 
the  conventionary  or  assessional  tenants, 
because  they  are  stated  to  have  made 
delivery, — ^yet  there  does  not  appear  to 
have  been  anything  in  the  nature  of  an 
inquisition  in  the  presence  of  the  tenants, 
or  that  anything  happened  to  justify  the 
conclusion  that  the  commissioners  were 
performing  a  judicial  or  ^tMWt-judicial 
duty.  The  document  would  seem  from 
Concanen's  report  <to  have  been  admitted 
because  it  was  a  register  in  the  King's 
exchequer  accounts  affecting  the  King's 
title  as  against  the  free  tenantp,  and 
affecting  the  King's  title  by  stating  the 
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services  and  privileges  of  the  free  tenants, 
and  that  the  King  can  only  make  title  or 
give  title  by  matter  of  record — see  Chitiy 
on  Prerogative,  p.  389,  where  it  is  stated  : 
"  It  is  a  clear  rule,  that,  as  well  for  the 
protection  of  the  King  as  the  security  of 
the  subject,  and  on  account  of  the  high 
consideration  entertained  by  the  law 
towards  his  Majesty,  no  freehold  interest, 
franchise,  or  liberty,  &c.,  can  be  trans- 
ferred from  the  Crown  but  by  matter  of 
record."  In  the  case  of  Evans  v.  Taylor  ^^ 
the  case  of  Rowe  v.  BrevUon  ^^  waa  much 
discussed,  especially  that  part  of  it  which 
related  to  the  admissibility  of  a  survey 
made  on  an  extent  taken  conformally  to 
the  statute  Extenta  Manerii{^  Edw.  1. 
stat.  1),  and  the  Court  held  that  the 
survey  tendered  in  Evans  v.  Taylor  ^^ 
was  not  admissible,  because,  being  a  survey 
for  the  purpose  of  defining  boundaries 
of  manors,  the  authority  to  make  it  could 
not  be  based  on  the  statute,  which  gives 
no  power  to  define  such  boundaries,  and 
no  authority  to  make  the  survey  was 
proved  in  that  case  except  under  the 
statute. 

I  have  thought  it  right  to  make  these 
observations  upon  the  scope  of  the  judg- 
ment of  Lord  Blackburn  in  Sturla  v. 
Freceia^  because  I  think  Mr.  Justice 
Far  well  in  his  judgment  carries  the  ruling 
of  Lord  Blackburn  rather  farther  than 
Lord  Blackburn  intended.  But  I  do  not 
think  that,  even  on  the  assumption,  which 
I  am  inclined  to  think  is  the  right  one, 
that  records  in  the  Exchequer  of  acts 
done  by  officers  of  the  Crown  in  assertion 
or  derogation  of  the  King's  title  are 
admissible  as  against  all  the  world  when- 
ever there  comes  in  question  in  any  action 
a  matter  directly  affected  by  such  record, 
the  documents  1  to  7  dealt  with  in  the 
judgment  of  Mr.  Justice  Farwell  are  any 
of  them  admissible  in  evidence  in  this 
case.  None  of  those  documents  are 
records  affecting  the  King's  property  or 
revenues.  The  documents  were  not  in- 
tended as  such.  Each  of  them  was  to 
serve  a  temporary  purpose,  and  in  no 
way  affected  Crown  property,  Crown 
revenues,  or  Crown  grants,  when  the 
respective  purposes  were  served.  I  agree 
therefore  with  Mr.  Justice  Farwell  that 
none  of  these  documents  are  admissible 


as  public  documents.  I  also  agree  with 
him  that  none  of  them  are  admissible  as 
coming  within  the  doctrine  in  Price  v. 
Torrington  (Lord),^^  as  explained  in  Doe  d. 
PaiUshaU  v.  Turford^^'  and  Smith  v. 
Blakey,^^  which  makes  it  a  necessary  condi- 
tion of  the  admissibility  in  evidence  of  the 
entry  of  the  deceased  agent  that  the  entry 
should  be  of  a  transaction  effected  or 
done  by  the  person  making  the  entry, 
and  that  the  entry  should  be  made  con- 
temporaneously with  these  tran>«actions 
thus  affected  or  done,  which  I  suppose 
means  that  the  entry  must  be  proved  to 
be  the  last  step  in  a  continuous  chain  of 
duty,  and  that  it  is  made  in  the  usual 
course  and  routine  of  duty.  These  con- 
ditions are  not  present  with  regard  to  any 
of  these  documents.  There  is  nothing  to 
shew  that  any  of  them  were  made  con- 
temporaneously with  the  doing  or  effect- 
ing of  a  transaction  which  it  was  the  duty 
of  the  deceased  person  to  record.  There 
is  no  evidence  what  the  instructions  were, 
or  of  the  relation  of  these  instructions  to 
the  document  sought  to  be  put  in  evi- 
dence or  of  the  source  of  the  knowledge 
or  information  on  which  the  contents  of 
the  report  or  estimate  were  based.  All 
this  may  have  been  mere  hearsay  as 
regards  the  person  making  the  report. 
These  reports  are  nothing  like  the  field- 
book  entries  made  by  a  deceased  surveyor 
for  the  purpose  of  a  survey  on  which  he 
was  professionally  employed,  which  we 
held  to  be  admissible  in  MeUor  v. 
WalmesUy.^'^ 

The  next  question  which  was  dealt 
with  by  Mr.  Justice  Farwell  was  the  ques- 
tion of  the  admissibility  of  certain  deposi- 
tions. Those  depositions  were  made  in 
the  course  of  the  prosecution  of  an 
information  by  the  Attorney-General  in 
1639  against  certain  persons  who  claimed 
to  be  entitled  to  the  manor  of  Walmer 
for  causing,  or  suffering,  the  destruction 
of  a  bank  between  the  sea  and  Walmer 
Castle,  whereby  the  King  had  been  put 
to  great  expense  in  protecting  the  castle 
from  the  sea,  and  the  depositions  in 
support  thereof  shewed  that  the  sea  then 
came  up  close  to  that  castle.  I  observe 
that  in  that  information  there  was  also  a 
question  raised  as  to  the  title  of  the 
Crown;   and   if  it  had  been  that  that 
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matter  had  been  dealt  with  in  the  inter- 
locutory order  which  was  made  on  this 
information,  reasons  might  have  been 
urged  for  admitting  this  document  in 
evidence  which  cannot  be  urged  now, 
because  the  judgment  in  question  omits 
all  reference  to  any  question  of  title.  Now 
the  question  is  whether  these  depositions 
are  admissible.  Of  course,  the  parties  to 
the  present  action  of  Mercer  v.  Denne  are 
in  no  sense  the  successors  of  any  party  to 
that  information,  and  therefore,  if  these 
depositions  are  admissible,  they  can  only 
be  admissible  as  against  strangers  to  that 
proceeding  if,  as  Mr.  Justice  Farwell 
says,  they  relate  to  some  subject-matter 
where  reputation  would  be  evidence. 

Speaking  for  myself,  I  do  not  think 
that  the  admissibility  of  these  depositions 
is  to  be  determined  by  the  subject-matter 
of  the  present  action.  In  my  judgment  the 
Nottingham  Castle  case  {NewcaeUe  (Dvke) 
V.  Broxtowe  Hundred^^)  and  the  case  of 
Thomas  v.  Jenkine  ^^  both  go  far  to  shew  that 
in  the  case  of  evidence  of  reputation  it  is 
sufficient,  if  a  question  arises  which  is 
directly  affected  by  the  document  sought 
to  be  put  in,  if  the  subject-matter  of  the 
reputation  is  one  in  which  the  public  are 
interested.  Sometimes  the  word  '^  public  " 
means  the  public  at  large ;  sometimes  it 
means  a  section  of  the  public  like  the 
tenants  of  a  manor,  or  like  the  conven- 
tional free  tenants  in  the  district  of 
Cornwall  inentioned  in  the  case  of  Rmoe 
V.  Brenion}^  Therefore,  if  it  had  been 
shewn  that  these  depositions  had  been 
made  by  persons  to  whom  it  was  right  to 
impute  knowledge  of  these  matters  with- 
out any  special  proof,  I  should  have 
thought  that  the  depositions  might  have 
been  put  in  evidence,  not  as  depositions, 
but  as  something  which  was  written  by 
the  deponents  in  reference  to  some  sub- 
ject-matter which  was  of  public  interest. 
Therefore,  to  my  mind,  what  one  has  to 
ask  oneself  is— first,  was  the  subject- 
matter  which  was  dealt  with  in  that  in- 
formation one  of  public  interest  3  Other- 
wise in  my  judgment  this  document  could 
not  be  made  evidence  of  reputation 
against  persons  who  are  not  parties  to 
the  information.  And  the  second  ques- 
tion is,  were  the  deponents  persons  to 
whom  we  ought  to  impute  such  know- 


ledge of  the  subject-matter  as  to  make 
these  statements  evidence  of  reputation  ? 
In  NewcaeiU  {Duke)  v.  Broxtowe  Hun- 
dred ^^  the  documents  which  were  allowed 
to  be  put  in  evidence  were  documents 
which,  it  was  said,  shewed  that  Notting- 
ham Castle  was  within  the  hundred  of 
Broxtowe.  What  was  said  of  the  docu- 
ments sought  to  be  put  in,  which  were 
orders  of  the  magistrates  as  to  matters 
over  which  they  had  no  jurisdiction — that 
is  to  say,  no  judicial  junsdiction — was  that 
they  were  orders  made  by  the  Justices  of 
the  peace  assembled  in  session,  who, 
although  they  were  not  proved  to  be 
residents  in  the  county  or  hundred, 
must,  from  the  nature  and  character  of 
their  office  alone,  be  presumed  to  have 
sufficient  information  on  the  subject  to 
which  these  documents  related.  I  ask 
myself  the  question  whether  these  persons 
were  persons  to  whom  knowledge  ought 
to  be  imputed  in  this  way  so  as  to  make 
their  statements  in  their  depositions 
admissible  in  evidence  ?  I  do  not  think 
that  they  were,  and,  under  those  circum- 
stances, I  do  not  think  that  these  deposi- 
tions  were  admissible  in  evidence.  It  is 
not  necessary,  as  I  take  that  view,  that  I 
should  deal  with  any  other  question 
affecting  the  admissibility  of  the  de- 
positions. 

Now  the  next  documents  with  which 
Mr.  Justice  Farwell  deals  are  War  Office 
plans,  and  he  deals  with  those  as  follows  : 
"  The  War  Office  plans  are  clearly  within 
my  previous  decision — they  are  not  public 
documents.  So  fiar  as  they  can  be  treated 
as  evidence  at  all,  they  are  evidence  of 
particular  facts  and  not  of  reputation.'* 
I  agree,  although  not  perhaps  exactly  on 
the  grounds  put  forward  by  Mr.  Justice 
Farwell,  that  these  War  Office  plans  are 
not  records.  They  are  not  records  which 
were  intended  as  permanent  records 
affecting  the  property  of  the  Crown,  or 
revenue  of  the  Crown,  or  any  grant  by 
the  Crown. 

Then  it  was  said  that  Mr.  J^istioe  Far- 
well  thought  that,  so  £Bur  as  these  plans 
are  evidence  at  all,  they  are  evidence  of 
particular  facts,  and  not  of  reputation. 
I  agree.  I  think,  with  reference  to  these 
maps,  they  are  not  admissible  in  evidence. 
Then  the  next  matter  which  Mr.  Justice 
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Farwell  deals  with  is  on  page  545  of 
the  Zaw  Reports  (p.  78  of  the  Law 
JowmaX  EeporUi),  That  is  a  document 
which,  if  I  rememher  rightly,  we  need 
not  trouble  much  about,  because  I  think 
it  was  admitted  ultimately  that  it  was  on 
a  very  small  scale.  That  being  so,  I  think 
I  have  dealt  with  all  the  cases  of  admissi- 
bility of  documents,  and  I  am  of  opinion 
that  the  judgment  of  Mr.  Justice  Farwell 
ought  to  be  affirmed. 

Stirling,  L.J. — I    am    of   the    same 
opinion,  and  have  really  very  little  to  add, 
agreeing,  as  I  do  substantially,  with  Mr. 
Justice  Farwell ;  I  shall,  however,  having 
regard  to  the  very  elaborate  argument  we 
have  heard,  say  a  few  words  with  refer- 
ence to  each  class  of  these  documents 
which  have  been  sought  to  be  put  in 
evidence.     I  begin  with  the  first  dealt 
with  by  Mr.  Justice  Farwell — namely,  the 
group  of  documents  which  consisted  of 
reports  and  letters  and  other  documents 
made  with  reference  to  the  repairs  at 
Walmer  Oastle.     The  first  is  a  survey 
dated  May  10,  1610,  and  purports  to  be 
for  the  repairs  at  Walmer  Oastle  made 
necessary  by  the  encroachmente  of  the 
sea.     It  doee  not  appear  by  whom  that 
survey  was  taken,  nor  is  there  any  evi- 
dence of  the  instructions  given  for  that 
survey  except  what  appears    from  the 
document.      Now  it  is  said  that    that 
ought  to  be  admitted  as  a  public  docu- 
ment.    Mr.  Justice  Farwell  decided  that 
it  could  not  be  admitted,  as  it  did  not  fall 
within  the  definition  of  a  public  document 
given  by  Lord  Blackburn  in  the  case  of 
Sturla  V.  Freooia?    To  that  it  was  an- 
swered that  that  definition  was  not  ex- 
haustive, and   that  there  were  cases  of 
public  documents  that  did  not  fall  within 
that  definition ;    and    in   particular  we 
were  referred  to  the  case  of  Rowe  v. 
Brenkm^^  in  which  a  document  called  the 
caption  of   seisin   was  held    admissible. 
Now  what  appears  from  the  report   of 
that  case  is  this :  that  Edward  3  in  the 
eleventh  year  of  his  reign  by  charter  created 
bis  son  Edward  Duke  of  Cornwall  and 
granted  to  him  seventeen  manors  which 
were  there  specified.    There  was  produced 
an    account  from    the   King's    Remem- 
brancer's Office  of  the  revenues  of  the 


Crown  property,  and  that  account  con- 
tained no  entries  with  reference  to  the 
manors  so  granted  after    May    in    the 
eleventh  year  of  Edward  3.  The  document 
in  question  purported  to  be  a  caption  of 
seisin  "  to  the  use  of  the  Duke  of  Corn- 
wall   by    James    de    Wodestocke    and 
William  de  Monden  assigned  by  the  letters 
patent  of  the  duke  to  do  the  same  on 
Monday,  May  12,  11  Edward  3rd."    And 
the  question  arose  whether  that  was  ad- 
missible.  In  the  view  I  take  of  it  that  was 
a  document  of  great  importance.     At  the 
time  when  these  transactions  took  place, 
and  in  the  then  state  of  the  case,  one 
subject  could  not,  by  a  mere  grant  in 
writing,  transfer  real  estate  to  another 
subject,  and  it  was  necessary  that  the 
grant  should  be  followed,  in  the  case  of 
real  estate,  by  delivery  of  seisin ;  that  is 
to  say,  that  there  should   be  a  public 
transfer  of  the  possession  of   the    real 
estate  which  was  the  subject  of  the  grant. 
That  being  the  state  of  the  law  between 
subjects,  the  Crown  was  guarded  by  still 
greater  precautions,  and  it  is  laid  down  in 
that  very  case  ofEoioev.  Brentan^^  that  the 
King  could  not  alienate  the  possessions  of 
the  Crown  otherwise  than  by  matter  of 
record.    That  is  laid  down  by  Mr.  Justice 
Bayley  at  p.  757  of  the  report,  and  is  in 
accordance  with   all  the    older  authori- 
ties.   Now,  what  was  this  document  ?     It 
appears  to  me  it  was  the  official  record 
of   what  took    place    when    seisin    was 
taken  on  behalf  of  the  Duke  of  Cornwall 
by  James  de  Wodestocke  and  William  de 
Monden,  and  in  that  sense  it  was  the 
proper  record  of  the  completion  of  the 
conveyance  to  the    Duke    of   Cornwall 
necessary  and  required  by  the  law  at  that 
time.     It  was  shewn  that  it  came  from  the 
proper  office,  and  was  the  official  record 
of   the    completion    of   the    transaction 
between    the    King    and    the  Duke  of 
Cornwall.     It  seems  to  me  that  if  the 
persons  who  were  appointed  to  receive 
the  seisin   had   been  appointed  by  the 
King,   it  would   fall  almost  within  the 
terms  of   Lord    Blackburn's    deGnition, 
where  he    says,    "  the    principle    upon 
which  it  goes "  (that  is,  the  decision  in 
Irish  Society  v.  Derry  (Bishop)  [i846]  ^*) 
"  is,  that  it  should  be  a  public  inquiry, 
(41)  12  CI.  &  F.  641. 
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a  public  document,  and  made  by  a  public 
officer.     I   do   not  think  that    '  public ' 
there    is  to  be  taken  in   the  sense   of 
meaning  the  whole  world.     I  think  an 
entry  in  the  books  of  a  manor  is  public 
in   the   sense  that  it  concerns    all   the 
people  interested  in  the  manor.     And  an 
entry  probably  in    a   corporation   book 
concerning  a  corporate  matter,  or  some- 
thing in   which   all   the    corporation   is 
concerned,  would  be  '  public '  within  that 
sense.     But  it   must  be  a  public  docu- 
ment, and  it  must  be  made  by  a  public 
officer.**     Really  what  the  Court  decided 
in  that  case  seems  to  me  to  have  been 
this — that  the  &ct  that  these  Commis- 
sioners who  were  appointed  for  the  pur- 
pose   of  the  seisin  were   appointed   by 
letters  patent  of  the  duke,  and  not  by 
letters  patent  from  the  Crown,  made  no 
substantial   difference  to  the  nature   of 
the  document.     But,  however  this  may 
be,  that  authority  is  not  in  point  in  the 
present  case,  for  it  is  quite  clear  it  is  not 
every  document  that  comes  from  the  pos- 
session of  the  Crown,  or  from  a  public 
office,  that  is  admissible  in  evidence   as 
a  public  document.      That  is  made  quite 
clear  by  the  case  of  Evans  v.  Taylor?^ 
where  the  document  that  was  produced 
from   the   office   of  the   Duchy   of  Lan- 
caster  was  of    the    time    of   Elizabeth, 
"and  purported   to  be  a  survey  of  the 
manor,  taken  by  I.  AV.   deputy   of  the 
Surveyor-General    of    the     Duchy,      by 
authority    of   letters    of   deputation    to 
I.  W.,  by  the  oaths  and  presentment  of 
such  of  the  tenants  of  the  manor  whose 
names   were  subscribed."     The   purpose 
for  which  it  was  sought  to  be  admitted 
was  with  reference  to  the  boundary  of  a 
particular  manor,  and  it  was  sought  to  be 
admitted  both  on  the  ground  that  it  was 
a  public  document,  and  that  it  was  evi- 
dence  of    reputation.      The   Court   held 
that  it  could  not  be  admitted  as  a  public 
document,  because,  assuming  it  was  made 
in  discharge  of  a  duty  imposed   by  the 
statute  of  Edward   1,   that   statute  gave 
no   power  to  define   the   boundaries    of 
manors,  and  therefore  it  was  not  admis- 
sible with  reference   to  a  matter  which 
went   beyond   the  statute ;   and   it   was 
also  held  that  it  was  not  admissible  as 
evidence  of  reputation  in  the  absence  of 


any  evidence  as  to  the  authority  by  which 
it  was  made.  In  the  present  case  we 
have  no  such  evidence.  The  only  state- 
ment is,  as  I  have  already  pointed  out, 
that  which  appears  at  the  head  of  the 
survey.  On  that  ground,  it  seems  to 
me,  it  is  not  admissible  as  a  public 
document. 

The   next   ground  on   which    it    was 
sought  to  have  it  admitted  was  as  evi- 
dence of  reputation.      Now,  the  action 
is  one  that  relates  to  the  existence  of  a 
custom  for  the  fishermen  at  Walmer  to 
dry  their  nets  on  a   particular   plot  of 
land,   and   the  nature  of  the  action  is 
such  certainly  that  evidence  of  reputa- 
tion would  be  admissible.     But  what  is 
the   purpose   for  which  the  evidence  is 
sought  to   be    admitted   in  the  present 
case?     The  evidence  does  not  relate  to 
the  reputed  custom  at  all.     It  does  not 
even  relate  to  the  plot  of  land  over  which 
the  custom  is  said  to  be  exercisable.     It 
relates    to   the    state    of   the   foreshore 
adjoining  the  castle  of  Walmer  and  the 
castle  of  Deal  in  the  early  part  of  the 
seventeenth  century.     The   object  is  to 
establish  that  at    that    period    the  sea 
flowed  twice  a  day  over  the  locus  in  quo — 
that  is  to  say,  the  spot  over  which  the 
custom  is  said  to  be  exercisable ;  and  it 
is  sought  to  make  it  evidence  in  this  way 
—  that   by  establishing    where    the    sea 
flowed   at  that  time  at  Walmer  Castle 
and  at  Deal  Castle,  between  which  the 
locus  in  quo  lies,  it  will  be  shewn  that 
that  plot  of  land  was  at  that  time  sub- 
ject to  the  flux  and   reflux  of  the  sea, 
and    therefore    the    custom   must    have 
arisen   at  a  subsequent  date,   and  con- 
sequently  does   not   satisfy  the  require- 
ments of  the  law  as  to  the  period  of  time 
when  it  began.    Now  it  seems  to  me  that 
that  is  not  a  matter  of  reputation.     It  is 
laid  down  in  all  the  cases  that  evidence 
ought  not  to  be  allowed,  where  reputation 
is  admissible,  of  particular  facts.   One  case 
in   which   that  is  laid   down  is  Reg.  v. 
Bliss^^    There  the  question  was  whether 
a  particular  road  which  was  admitted  to 
exist  was  public  or  private, and  "evidence 
was  offered  that  a  person,  since  deceased, 
had  planted  a  willow  on  a  spot  adjoining 
the  road,  on  ground  of  which  he  was  a 
tenant,  saying,  at  the  same  time,  that  he 
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planted  it  to  shew  where  the  boundaiy  of 
the  road  was  when  he  was  a  boy.  Held,  that 
such  declaration  was  not  evidence,  either 
as  shewing  reputation,  as  a  statement 
accompanying  an  act,  or  as  the  admission 
of  an  occupier  against  his  own  interest." 
The  learned  Judges  all  say  that  evidence 
of  particular  acts  cannot  be  admitted 
under  reputation.  Mr.  Justice  Fatteson 
says,  *'  It  was  agreed  here  that  the 
alleged  road  was  a  road  of  some  sort ; 
the  evidence  was  not  necessary  as  to 
that ;  and  the  reputation  which  it  was 
attempted  to  introduce  was  of  a  particular 
fact."  Then  Mr.  Justice  Coleridge  says  : 
"  Then  it  stands  that  Eamplin ''  (he  was 
the  person  whose  acts  and  sayings  were 
sought  to  be  intix)duced)  "  said  he  planted 
the  tree  for  a  certain  purpose;  namely, 
to  shew  the  boundary.  That  is  a  par- 
ticular fact ;  and  evidence  given  of  it  ia 
like  proof  of  old  persons  having  been 
heard  to  say  that  a  stone  was  put  down 
at  a  certain  spot,  or  that  boys  were 
whipped,  or  cakes  distributed,  at  a  par- 
ticular place,  as  the  boundary;  which 
statements  would  not  be  admissible."  It 
seems  to  me  that  the  evidence  sought  to 
be  introduced  here  falls  under  the  same 
class,  and  is  not  admissible  under  the 
head  of  reputation. 

Lastly,  it  was  said  that  the  document 
was  admissible  on  the  ground  on  which 
entries  in  books  were  admitted  in  the 
case  oi  Price  v.  Torririgton  {Lord)}^  That 
doctrine  has  very  considerable  linCiitatioDS, 
and  that  is  pointed  out  by  Mr.  Justice 
Blackburn  in  giving  judgment  in  Smith 
V.  Blakey.^^  The  question  ai-ose  as  to  a 
letter.  The  head-note  is  :  "  It  was  the 
duty  of  a  confidential  clerk,  who  managed  a 
branch  business  of  the  plaintiffs,  as  general 
merchants,  to  keep  them  duly  advised  of 
all  business  transacted;  in  discharge  of 
this  duty,  he  wrote  them  a  letter,  stating 
that  the  defendant  had  sent  three  cases  to 
the  office,  and  giving  details  of  the  trans- 
action under  which  they  were  sent : — 
Held,  that  this  letter  was  not  admissible 
in  evidence  against  the  defendant  after 
the  clerk's  death,  as  it  was  neither  a 
declaration  against  direct  pecuniary  in- 
terest, nor  an  entry  made  in  the  discharge 
of  a  duty  to  do  a  particular  act  and  make 
a  record  of  it."     Lord  Blackburn  (then 


Mr.  Justice  Blackburn)  says :  *'  Then  it  is 
said,  if  not  a  statement  against  interest, 
the  letter  is  admissible  as  a  memorandum 
made  in  the  course  of  business  and  in  the 
discharge  of  a  duty  to  Barker's  principals. 
But  the  rule  as  to  the  admission  of  such 
evidence  is  confined  strictly  to  the  entry 
of  the  particular  thing  which  it  is  the 
duty  of  the  person  to  do,  and,  unlike  a 
statement  against  interest,  does  not  ex- 
tend to  collateral  matters,  however  closely 
connected  with  that  thing.  A  strong 
instance  of  the  distinction  is  the  case  of 
Charnhera  v.  Bemasconi  ^^  in  the  Exchequer 
Chamber.  The  reason  of  the  distinction 
is  not  at  first  sight  very  obvious ;  but  I 
think  all  the  cases  shew  that  it  is  an 
essential  fact  to  render  such  an  entry 
admissible,  that  not  only  it  should  have  been 
made  in  the  due  discharge  of  the  business 
about  which  the  person  is  employed,  but 
the  duty  must  be  to  do  the  very  thing  to 
which  the  entry  relates,  and  then  to  make 
a  report  or  record  of  it."  Then  after  re- 
ferring to  some  cases,  amongst  which  isZ^oe 
d,  PatteshaU  v.  Turford,^^  he  says,  "In  the 
last  case  "  (that  is  £>oe  d.  PaUeahaU  v.  Tur- 
ford  ^  ^),  **  Parke,  J.,  points  out  that  an  entry 
in  the  course  of  business  to  be  admissible 
must  be  made  at  the  very  time  of  the 
transaction,  whereas  an  entry  against 
interest  may  be  made  at  any  time ;  and 
this  explains  the  distinction  :  if  the  nature 
of  the  duty  must  be  to  do  a  particular  act 
and  make  a  record  of  it  at  once,  the  time 
at  which  the  entry  is  made  is  of  great 
consequence,  and  goes  to  the  essence  of 
the  admissibility,  which  is  confined  to  the 
matters  which  it  is  the  duty  to  record. 
It  at  once  follows  that  the  present  state- 
ment was  not  admissible,  and  ought  not 
to  have  been  received."  Then  Mr.  Justice 
Lush  says,  '^  when  an  entry  is  said  to  be 
admissible,  as  made  in  the  course  of  duty, 
it  is  not  meant  that  every  entry  or  state- 
ment which  it  is  the  duty  of  the  deceased 
to  make  can  be  used  in  evidence  against 
third  persons  ;  but  the  exception  is  limited 
to  the  case  in  which  it  was  the  duty  of 
the  deceased  to  do  a  particular  thing  aud 
to  record  the  fact  of  having  done  it." 
This  survey  does  not  appear  to  me  to  fall 
within  the  rules  as  thus  laid  down,  and 
in  this  respect  the  case  is  entirely  dis- 
tinguishable from  the  recent  case  oiMelhr 
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y.  Walmeshyf^'^  in  which  this  Court  ad- 
mitted entries  made  by  the  suryeyor  at 
the  time  in  his  field  book  in  reference  to 
a  matter  he  was  under  an  obligation  to 
carry  out. 

I  haye  confined  my  remarks  to  the 
specific  document  that  stands  first  in  the 
list  of  documents  of  this  kind,  but  they 
apply  equally  to  the  others  of  that  class. 
Besides  documents  of  this  class,  there 
were  others  which  are  a  little  different. 
The  second  class  of  documents  are 
depositions  in  the  suit  of  Att.'Gen,  y. 
Hugeson  and  others^  which  related  to  acts 
said  to  haye  been  done  by  the  defendants 
in  that  suit  between  the  Castle  of  Walmer 
and  the  sea,  whereby  the  sea  had  en- 
croached on  the  property  of  the  Crown. 
This  action  was  neyer  brought  to  a  final 
hearing.  The  only  thing,  so  far  as  we 
know,  was  that  an  interlocutory  order 
was  made,  not  disposing  of  the  action, 
but  giying  the  Attorney- General  liberty 
to  file  a  further  information  if  he  thought 
fit.  That  does  not  appear  to  have  been 
done ;  but  what  is  most  material  for  the 
purpose  of  the  present  action,  if  it  be 
admissible,  would  be  the  statements  of 
the  witnesses  in  their  sworn  depositions 
in  answer  to  interrogatories  with  refer- 
ence to  the  same  class  of  thing — namely, 
the  flux  and  reflux  of  the  sea  in  the  neigh- 
bourhood of  Walmer  Castle  at  the  time 
when  the  suit  was  going  on.  It  seems  to 
me  (and  I  need  not  repeat  what  I  haye 
already  said  in  the  earlier  part  of  my 
judgment)  that  these  statements  could 
only  be  admitted  as  eyidence  of  reputa- 
tion ;  and,  again,  the  matters  to  which 
they  relate,  I  think,  for  the  reasons 
already  giyen  with  reference  to  the  suryey, 
are  not  matters  of  reputation,  but  eyidence 
with  regard  to  particular  facts  which  are 
intended  to  be  used,  not  for  the  purpose 
of  establishing  the  custom,  or  of 
destroying  it,  but  from  which,  by 
way  of  inference,  the  custom  is  to  be 
negatiyed.  I  think,  therefore,  on  that 
ground  they  are  inadmissible. 

Then,  lastly,  there  are  certain  plans, 
which  come  from  the  War  Office,  of  these 
two  castles — Walmer  Castle  and  Deal 
Castle.  Again,  they  are  sought  to  be 
introduced  on  the  ground  that  they  are 
public  documents,  and  also  as  eyidence  of 


reputation.  I  think  they  are  not  admis- 
sible as  eyidence.  For  these  reasons  I 
think  Mr.  Justice  FarwelFs  decision  on 
this  part  of  the  case  ought  to  be  affirmed. 

Cozens-Habdy,  L.J. — I  agree  with  Mr. 
Justice  Farwell  on  all  points  decided  by 
him  as  to  the  admissibility  of  documents, 
and  I  really  am  not  sure  that  I  am  justi- 
fied in  taking  up  any  more  time  in  d^ing 
with   this   matter;    but  there  are   two 
remarks  I  should  like  to  make.     A  great 
deal  of  discussion  has  taken  place  about 
Roioe  y.   BrerUan^^  and  the  caption  of 
seisin,  and   the  reasons  on  which  that 
document  was  admitted  in  eyidence.    The 
matter,  as  it  seems  to  me,  is  made  reason- 
ably dear  by  the    full    report    of   the 
published  case  by   Mr.  Concanen.     The 
Attorney-General  (Sir  Charles  Wetherell) 
said  (at  p.  109  of  Concanen)  :  "  If  this  is 
not  eyidence,  half  the  rolls  in  the  Court 
of  Exchequer  should  be  burnt :  it  comes 
out  of  the  proper  repository  for    such 
eyidence ;  and  it  is  kept  as  a  public  record 
to   show,   what   it  was  that  the   Crown 
granted  to  the  Duke  of  Cornwall ;  and 
what,  on  the  cesser  of  the  Duke's  Estate^ 
would  reyort  back  again  to  the  Crown: 
it  is  inalienable  property.     Mr,  SolicUor- 
General  {Sir  N.   G.  r»?ida^— And  your 
Lordships  obserye,  in  addition  to   that, 
that   thB    yery    grant    of  Edward   III. 
directs  this  seisin    to    be  giyen.     Lord 
Tenderden^  C,J, — It  appears  to  me  that 
the  objection  fails  entirely.  Mr.  Brougham^ 
— If  my  learned  friends  make  it  a  foun- 
dation that  the  Crown  has  a  fee,  we  deny 
that  it  appears  in  the  Prince's  case,  that 
the  fee-simple  of  the  Duchy  of  Cornwall 
is  in  the  Duke.     BayUy,  J, — ^It  would 
stand  thus :  the  Crown  had  the  fee  before 
the  grant  of  that  charter.     Then,  in  the 
Court  of  Exchequer,  you  haye  an  account 
of  the  revenues  of  the  Crown ;  and  if  the 
Crown  alienate  any  part  of  those  reyenues, 
there  is  an  account  kept  in  the  Exchequer 
of  what  it  was  that  the  Crown  alienated : 
as   I    understand   this     document,   this 
giyes  an  account  of  what  it  was  that  the 
Crown  alienated  to  the  Duke  of  Cornwall. 
Mr,  Brougham^ — ^Yes,    and    with    great 
submission,  if  that  had   been  done  by 
public  authority,  it  would  no  doubt  haye 
been  eyidence ;  for  the  country  is  bound 
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by  what  is  done  by  the  Crown,  acting  for 
the  country,  but  this  is  a  private  account 
-of  the  Duke.  Lord  Tenterden,  C,J. — 
The  Duke  makes  a  letter  of  attorney, 
under  which  the  seisin  is  taken. 
Bayhy^  J. — The  Crown  has  a  duplicate 
entered  in  its  own  office,  which  shows 
what  it  was  that  the  Duke  had  taken 
possession  of."  That  really  made  that 
caption  of  seisin  in  the  nature  of,  if  it 
was  not  actually,  a  record,  within  the 
principle  applicable  to  that  class  of  docu- 
ments. That  seems  to  me  not  to  make 
Rowe  V.  Brentan  ^^  a  decision  in  any  way 
justifying  the  admissibility  of  any  kind  of 
survey  or  document  that  may  be  found 
in  the  War  Office  belonging  at  some  former 
time  to  some  department  of  the  Govern- 
ment. 

The  only  other  point  is  with  reference 
to  the  depositions  in  the  suit  by  the 
Attorney-General .  I  think  the  j  udgment 
of  Baron  Parke  in  Pirn  v.  CvreU  '*  is  a 
clear  and  ample  authority  for  the  view 
taken  by  my  Lord  and  Lord  Justice 
Stirling  on  that  point. 

Jvly  21.— X«t?e«,  K,C.,  Jenkins,  K.C, 
and  Oatey,  for  the  appellant. — The  pre- 
liminary points  have  now  been  disposed 
of,  and  the  question  remains  whether  the 
plaintifis  have  proved  any  custom,  and,  if 
80,  over  what  land  the  custom  has  been 
proved  to  prevail.  They  have  really 
proved  no  custom  at  all;  but,  allowing 
that  they  have,  it  would  only  be  in  respect 
of  one  particular  spot,  and  it  would  not 
extend  to  nets  that  had  been  oiled.  This 
is  waste  land  within  the  meaning  of  the 
White  Herring  Fisheries  Act,  1771 ;  and 
having  regard  to  section  11  of  that  Act 
the  plaintiffs  have  not  proved  any  custom 
of  drying  nets  there.  The  section  is  not 
a  conclusive  answer  to  the  action  ;  but  if 
the  spreading  of  the  nets  had  begun 
under  that  section  it  would  negative  the 
inference  of  immemorial  custom.  If  any 
custom  has  been  proved  at  all,  it  has  only 
been  proved  as  regards  one  small  piece  of 
ground,  and  not  in  respect  of  oiled  nets. 
Oiled  nets  cannot  be  put  to  dry  one  on 
the  top  of  the  other,  so  it  would  take  more 
space  to  dry  oiled  nets  than  tanned  nets. 
That  is  material  on  the  question  of  the 
reasonableness  of  the  custom.  The  de- 
VoL.  74.— Chanc, 


fendant,  on  the  evidence,  cannot  dispute 
the  finding  of  fact  of  Farwell,  J.,  that ''  The 
beach  in  question  is  a  ridge,  which  from 
time  immemorial  has  acted  as  a  barrier 
against  the  sea  for  the  protection  of  the 
land  behind  it.  That  land  is  on  so  low  a 
level  that  but  for  the  beach  it  must  have 
been  submerged,  but  it  has  never  been  so 
during  historic  times."  He  does  not  admit 
that  there  is  any  evidence  of  fluctuations 
in  the  coast.  The  plans  shew  that  about 
a  hundred  years  ago  the  high- water  mark 
was  what  is  now  the  asphalt  path. 

The  law  of  accretion,  if  the  matter  is 
to  be  dealt  with  on  that  footing,  has  come 
down  from  Roman  times  —  Ju8tinian*8 
Institutes^  lib.  ii.  tit.  1,  par.  20  and  21. 
It  is  said  that  accreted  land  becomes  sub- 
ject to  the  same  laws  and  customs  as  the 
original  land,  but  the  doctrine  of  accre- 
tion or  alluvion  is  a  doctrine  purely  of  real 
property  law,  and  has  nothing  whatever  to 
do  with  the  law  of  custom.  It  is  summed 
up  in  AU^'Oen.  v.  ChomUbers  [1859].*^ 
Custom  is  defined  by  Jessel,  M.R.,  in 
Hammerton  v.  Honey^  and  the  definition 
there  is  supported  by  the  definition 
in  Bacon* s  Ahr,  (7th  ed.),  vol  ii. 
p.  564.  It  does  not  help  the  plaintiffs. 
Every  custom  ought  to  be  certain,  and 
ought  to  be  construed  strictly — Bacon^s 
Abr,f  vol.  ii.  pp.  573  and  575.  A 
right  such  as  that  claimed  here,  even  if 
it  existed  in  respect  of  one  part  of  the 
beach,  cannot  be  carried  on  so  as  to  be 
exercisable  in  respect  of  some  other  part 
— Carliale  Corporation  v.  Graham  [l869].^' 

It  is  not  contended  that  the  custom  is 
bad  because  the  class  to  take  advantage 
of  it  has  increased  —  Foster  v.  Wright 
[l878]^^;  but  the  custom  as  pleaded  is  too 
wide.  The  evidence  is  consistent  with 
a  more  restricted  custom  only,  and  the 
Court  will  choose  the  least  onerous 
custom. 

Upjohn^  K.C.^  and  R,  J.  Parker,  for 
the  respondents. — The  White  Herring 
Fisheries  Act,  1771,  was  passed  to  regulate 
the  white  herring  fishery  only. 

[Vauohan  Williams,  L.J. — You  need 
not  trouble  as  to  that  Act.  We  think 
the    user    of    the    fishermen    obviously 


(42)  4  De  G.  &  J.  55,  67,  68. 

(43)  38  L.  J.  Ex.  226;  L.  B.  4  Ex.  361. 

(44)  49  L.  J.  C.P.  97 ;  4  C.P.  D.  438. 
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extended  beyond  what  was  sanctioned  by 
that  Act.] 

The  custom  extends  to  a  particular  class 
of  land ;  the  question  of  accretion  is  im- 
material. There  is  no  evidence  that  high- 
water  mark  in  the  year  1189  was  not 
where  it  is  now. 

The  evidence  of  usage,  unless  qualified, 
gives  rise  to  a  presumption  of  the  exist- 
ence of  the  custom  over  the  whole  period 
of  legal  memory.  Evidence  that  the  sea 
has  flowed  over  the  margin  of  the  land 
is  not  enough  to  defeat  the  right.  If  a 
custom  is  once  established,  non-user  for 
any  time  is  unimportant.  Only  an  Act 
of  Parliament  could  get  rid  of  the  rights 
acquired.  Jessel,  M.Il.,  in  ffammerton 
V.  Honey  ^  deals  with  the  effect  of  partial 
disuser. 

[Vaughan  Williams,  L.J.— Interrup- 
tion, after  the  right  is  established  and 
failure  to  prove  necessary  continuity 
sufficient  to  establish  the  right  are 
different  things.  The  Master  of  the 
Bolls  was  dealing  with  the  former.] 

The  right  would  continue,  though  it 
could  not  bo  exercised  in  possession  till 
the  sea  receded  again.  The  law  is  stated 
in  Simpson  v.  Wella  [1872],**  Co.  LU. 
114  6,  Fitch  V.  Bawling  [1796],*«  and 
1  BlacksioTi^a  Coram.  (8th  ed.),  vol.  i. 
p.  77. 

The  appellant  does  not  really  dispute 
that  such  a  custom  as  alleged  is  possible, 
subject  to  the  qualification  that  it  must 
be  over  a  defined  area.  There  are  here 
all  the  elements  of  a  valid  and  reasonable 
custom  as  recognised  in  the  law  of  Eng- 
land since  the  reign  of  Edward  4. 
There  is  a  particular  class  of  persons  and 
a  defined  area  over  which  a  kind  of  ease- 
ment is  exercised,  not  a  mere  profit  h 
prendre.  It  is  clear  that  the  custom 
extended  to  the  upper  part  of  the  defen- 
dant's land.  There  is  uncontradicted 
evidence  as  to  that,  and  the  only  custom 
consistent  with  the  evidence  is  that 
found  by  Farwell,  J.  Even  if  oil- 
ing is  not  within  the  custom,  it  does 
not  affect  the  custom  as  established. 
Fitch  V.  RawliTig  ^^  shews  that  if  evidence 
establishes  a  valid  custom,  that  custom 
will  not  be  prejudiced  by  some  modem 

(46)  41  L.  J.  M.0. 105 ;  L.  R.  7  Q.B.  214. 
(46)  2  H.  Bl.  393. 


usurpation  which  is  not  justified.  Bat 
oiling  is  in  fact  covered  by  the  custom. 
The  custom  is  good,  because  it  is  for  the 
benefit  of  the  public  to  encourage  fishing. 
In  the  cases  in  which  customs  of  recrea- 
tion have  been  established,  the  customs 
have  always  been  in  general  terms. 
Cricket  and  football,  which  are  authorised 
under  customs  of  recreation,  were  once 
.  forbidden  as  unlawful  games — 17  Edw.  4. 
c.  3.  Oiling  and  **cutching"  have  the 
same  object — namely,  the  protection  of 
the  nets  from  sea  water.  What  is  true 
of  servitudes  is  true  also  of  claims  by 
custom.  The  category  of  lawful  customs 
must  alter  and  expand  with  changes  of 
circumstances — Dycev,  Hay^  and  Ahhot 
V.  WeeJdy  [i665].*^  If  the  new  practice 
comes  within  the  custom,  it  does  not 
matter  that  it  imposes  a  greater  burthen 
-—Pain  V.  Patrick  [l690].^® 

[Vauohan  Williams,  L. J.,  referred  to 
BetlY.  WardeU[moy^] 

That  case  is  dealt  with  in  HaU  v. 
NoUingham  [1876].*° 

Any  argument  based  on  excess  of  user 
or  increase  of  burthen  is  inapplicable  to 
the  present  case.  There  are  two  classes 
of  cases  where  that  doctrine  has  been 
applied — first,  where  the  particular  user 
is  not  justified  by  the  terms  of  the  grant ; 
and  secondly,  where  a  dominant  tene- 
ment is  altered  so  as  to  throw  an  in- 
creased burthen  on  the  servient  tene- 
ment. There  is  no  dominant  tenement 
here,  and  there  is  no  analogy  between 
the  alteration  of  a  dominant  tenement 
and  the  alteration  in  the  practice  of  the 
fishermen.  The  alteration  in  the  prac- 
tices following  the  process  of  oUing  the 
nets  is  within  the  reason  of  the  custom. 
The  effect  on  the  servient  tenement  is 
not  unreasonable  in  the  sense  of  being 
destructive  of  the  inheritance  or  of  de- 
priving the  owner  of  the  use  of  his 
property ;  and  these  are  the  true  tests  of 
unreasonableness. 

There  are  two  other  grounds  on  which 
we  rely — first,  the  doctrine  of  accretion  ; 
and  secondly,  the  Prescription  Aot,  1832 
(2  &  3  Will.  4.  c.  71),  8.  2.    The  doctrine 

(47)  1  Lev.  176. 

(48)  3  Mod.  289. 

(49)  WiUeB,  202. 

(60)  46  L.  J.  Ex.  60;  1  Ex.  D.  1. 
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of  accretion  is  to  treat  the  land  as  if  the 
alhtvium  or  increase  had  never  in  &Lct 
taken  place — HuU  and  SMy  Railway ,  In 
re  [1839],**  Att.'Om.  v.  Chamhera,^^  FosUr 
V.     Wright,**    and     Hindaon    v.    Aahhy 

[1896]." 

The  added  land  is  considered  to  be  the 
old  land,  and  to  be  subject  to  all  the 
same  rights — Rex  v.  Tcurhortyagh  {Lord) 
[1824]*'  and  Gifford  v.  Tarhorfmgh 
{Lord)  [l828].*^  A.nd  there  is  no  distinc- 
tion for  this  purpose  between  a  prescrip- 
tive and  a  customary  right — Gaieioard^a 
Caae  [i607]**  and  BlaScatowfa  Comm. 
(8th  ed.),  vol.  i.  pp.  76,  77. 

It  is  said  that  the  application  of  the 
doctrine  might  make  the  custom  un- 
reasonable. The  answer  is  that  that 
event  has  not  happened,  and  the  mere 
possibility  of  unreasonableness  is  not 
enough — Tyaon  v.  Smith  [isssl.*® 

As  to  the  Prescription  Act,  Farwell,  J., 
decided  against  us  on  this  point  on 
the  authority  of  Mounaey  v.  lamay^ 
and  ShutHeworth  v.  Le  Fleming  * ;  but 
those  cases  were  practically  overruled 
by  DaUon  v.  Angua  [l88l],*^  which  shews 
that  section  2  of  the  Act  extends  to  all 
easements,  and  is  not  limited  to  those 
ejuadem  generia  with  rights  of  way  or 
water,  which  was  the  ratio  decidendi  of 
those  two  authorities;  and  see  Simpaon 
V.  Godmancheaier  Corporation  [i897]  *® 
and  Lemaitre  v.  Davia  [l88l].^^ 

There  is  all  the  more  reason  for  apply- 
ing the  Prescription  Act  to  a  customary 
easement  because  the  common -law 
doctrine  of  a  lost  grant  is  not  available 
to  support  such  a  right.  If  the  Pre- 
scription Act  applies  the  custom  will,  on 
that  ground  alone,  embrace  all  the  land 
accreted  more  than  twenty  years  before 
action  brought,  and  also  cover  the  dry- 

(61)  8  L.  J.  Bx.  260.  262;  5  M.  &  W.  327, 
333. 

(62)  65  L.  J.  Ch.  615 ;  [1896]  2  Oh.  1. 

(63)  2  L.  J.  (O.S.)  K.B.  196 ;  3  B.  &  C.  91. 
Aff.  in  H.L.  [1828],  2  Bligh  (N.s.)  147 ;  1  Dow 
&  CI.  178. 

(64)  5  BiDg.  163. 

(56)  6  Co.  Rep.  5db;  Cro.  Jac.  162,  sub  nom. 
Smith  V.  ffatenjood. 

(66)  9  Ad.  ic  B.  406. 

(57)  60  L.  J.  Q.B.  689  ;  6  App.  Ca8.  740. 
(68)  66  L.  J.  Ch.  770 ;  [1897]  A.C.  696. 
(59)  61  L.  J.  Ch.  173;  19  Ch.  D.  281. 


ing  of  the  nets  after  oiling,  the  practice 
being  more  than  twenty  years  old. 

Levettf  JT.C,  in  reply.  —  The  word 
<*  easement "  in  section  2  of  the  Prescrip- 
tion Act  means  a  legal  easement  in  the 
strict  sense,  and  to  constitute  a  legal 
easement  there  must  be  a  dominant  as 
well  as  a  servient  tenement — RangeUy  v. 
Midland  Railway  [l868]^^  and  Carson^a 
Real  Property  Statutea  (10th  ed.  1902), 
p.  5. 

No  doubt  has  ever  been  cast  upon 
Mounaey  v.  lamay^  or  ShuUleworth  v. 
Le  Fleming,^  and  the  decisions  must  still 
be  regarded  as  good  law.  In  Dalton  v. 
Afhgua  *^  Lord  Selbome  does  say  that  the 
operation  of  section  2  of  the  Prescription 
Act  ought  not  to  be  confined  to  rights  of 
way  and  rights  of  water,  but  Mounaey  v. 
lamay  *  and  Shuttleiworih  v.  Le  Fleming  ' 
were  not  referred  to,  and  they  are  an 
authority  for  holding  that  there  cannot 
be  an  easement  unless  there  is  a  domi- 
nant tenement.  The  point  was  not  really 
raised  in  DaUon  v.  Angua.^'^  The  dif- 
ferent kinds  of  servitudes  are  specified 
in  Juatinian^a  InatHutea^  lib.  ii.  tit.  3, 
par.  1  and  2 — that  is,  rural  and  urban — 
and  they  are  stated  to  be  rights  acquired 
in  respect  of  some  immovable  property 
belonging  to  the  person  who  acquires  it ; 
and  there  is  a  statement  to  the  same 
effect  in  Gale  on  Faaementa  (7th  ed.), 
p.  lln.  That  goes  beyond  anything  said 
by  Lord  St.  Leonards  in  Dyce  v.  Bay.* 

We  do  not  dispute  the  right  to  dry 
nets  on  the  beach  at  the  end  of  the 
season  after  use  in  the  sea,  but  the  custom 
claimed  is  not  to  dry  nets,  but  to  expose 
them  when  cutched  or  oiled.  That 
would  prevent  any  other  user  of  the 
land  and  would  be  unreasonable,  so  the 
custom  would  be  bad.  The  plaintiffs 
have  endeavoured  to  prove  too  large  a 
custom.  They  cannot  take  advantage  of 
a  small  part  which  may  be  capable  of 
proof  and  drop  the  rest — Hammerton  v. 
Honey,*  This  is  said  to  be  only  a  de- 
velopment of  the  custom ;  but  there  is  no 
authority  to  shew  that  a  burden  imposed 
on  land  in  the  time  of  Richard  1  can  be 
increased  so  as  to  extend  to  land  which  was 
not  in   existence  at  that    date.      They 


(60)  37  L.  J.  Ch.  313 ;  L.  B.  3  Ch.  306. 
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cannot  saddle  the  defendant's  part  of  the 
shore  with  so  large  a  custom. 

[Vaughan  Williams,  L.J.  —  The 
custom  seems  to  have  been  one  which 
prevailed  on  the  coast  of  Kent — see  Mr. 
Justice  BuUer  in  Fitch  v.  Rawling*^] 

The  custom  of  accretion  was  really  a 
local  custom  in  maritime  counties — see 
Best,  C.J.,  in  Giffard  v.  Yarboraugh 
{Lordy* 

This  land  has  accreted  during  the  last 
sixty  years,  and  a  custom  cannot  be 
alleged  for  that  period  only.  The  custom, 
therefore,  if  proved  at  all,  is  only  proved 
over  a  part  of  the  land.  Customs  vary 
in  different  places  —  Co,  Lit.^  s.  165, 
1105;  but  there  must  be  some  limit. 
They  must  be  reasonable,  and  that  de- 
pends on  circumstances.  It  might  have 
been  reasonable  to  have  a  right  to  dry 
nets  on  a  certain  portion  of  the  beach, 
but  there  cannot  be  a  custom  to  do  so 
over  what  is  a  shifting  area.  If  there 
is  a  right  of  way  on  one  side  of  the  fore- 
shore and  the  sea  recedes,  it  does  not 
follow  that  the  right  extends  over  the 
whole  area. 

Cut.  adv,  wdt, 

Aug.  II. — ^Vaughan  Williams,  L.J., 
read  his  judgment  as  follows :  This  is  a 
difficult  case.  Most  cases  with  regard  to 
validity  of  custom  are  difficult  of  decision. 
The  fact  is  that  reason  recoils  from  the 
proposition  that  legal  memory  goes  back 
to  an  arbitrary  date  at  the  beginning  of 
the  reign  of  Richard  1,  a.d.  1189,  and  if 
one  finds  proof  of  uninterrupted  modern 
usage  there  is  a  natural  inclination  to 
presume  the  previous  existence  of  the 
custom  right  back  to  1189,  even  though 
the  facts  may  be  such  as  to  force  upon 
reason  the  conclusion  that  the  modem 
usage  could  not  in  fact  have  been  adopted 
for  more  than  a  few  generations.  Judges, 
therefore,  presume  everything  possible 
which  would  give  a  custom  a  legal  origin, 
and  find  in  favour  of  a  manifestly  modern 
custom  as  being  an  extension  which  falls 
within  the  reason  of  so  much  of  the 
modern  usage  as  may  well  have  existed 
throughout  legal  memory. 

I  think  that  in  the  present  case  it  is 
very  difficult  in  reason  to  arrive  at  the 
conclusion  at  which  Mr.  Justice  Far  well 


seems  to  have  arrived — namely,  that  the 
drying  of  nets  after  cutching  or  oiling  can 
be  treated  as  a  mere  expansion,  with  the 
changes  which  take  place  in  the  circum- 
stances of  mankind,  of  the  ancient  custom 
of  drying  nets  wet  with  sea  water  when 
taken  out  of  the  fishing  boats  on  their 
return  to  the  shore  after  fishing.  Nor  do 
I  think  that  the  validity  of  the  latter 
custom,  established  by  so  many  dida  in 
the  books  and  old  cases,  is  in  any  sense 
conclusive  of  the  reasonableness  or  validity 
of  a  custom  to  dry  after  cutching  or 
oiling  nets  in  preparation  for  the  user  of 
them  in  sea  fishing.  It  may  be  perfectly 
reasonable  in  favour  of  commerce  and 
navigation  to  invade  private  property 
forming  part  of  the  beach,  because  it  is  so 
convenient  to  dry  the  nets,  wet  and  heavy 
with  sea  water,  on  the  nearest  part  of  the 
beach  suitable  for  such  a  purpose,  since  it 
is  difficult  to  see  how  in  many  parts  of  the 
coast,  where  cliffs  or  other  causes  make 
the  inland  difficult  of  access,  sea  fishing 
by  nets  could  be  carried  on  otherwise. 
But  it  by  no  means  follows  that  it  is 
reasonable  in  fetvour  of  commerce  and 
navigation  to  bring  from  the  land  behind 
the  beach  nets  which  have  been  cutched 
or  oiled  at  some  inland  spot  and  dry  them 
on  a  part  of  the  beach  which  is  private 
property.  The  drying,  at  all  events  after 
oiling,  burdens  the  land  with  the  nets  for 
a  much  longer  period  than  the  drying  of 
the  nets  after  being  wetted  with  sea  fish- 
ing does.  But  this  difficulty  arises:  If 
the  Court  treats  the  drying  of  the  nets 
after  oiling  as  a  usage  or  custom  to  be 
tested  as  to  reasonableness  or  unreason- 
ableness, or  whether  or  not  it  is  contrary 
to  the  public  good,  or  injurious  or  pre- 
judicial to  the  many,  the  Court  will 
clearly  be  dealing  with  a  modem  usage 
arising  within  living  memory.  I  am  not 
at  all  sure  that  the  proper  inference  to 
draw  from  the  evidence  and  from  the 
user  of  the  word  "cutching"  (derived 
from  "  cutch,"an  astringent  plant  of  great 
astringent  power,  imported  in  great  quan- 
tities from  the  Malay  Archipelago,  which, 
as  far  as  the  evidence  goes,  seems  to  be 
still  used  to  prepare  and  preserve  the  nets 
for  fishing)  is  not  that  the  process  of 
cutching  did  not  begin  in  the  eighteenth 
or  nineteenth  century.     But  perhaps  the 
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Court  may  assume  without  evidence  that 
some  process  of  tanning  nets  before  using 
them  for  sea-fishing  has  prevailed  ever 
since  the  date  of  legal  memory.  Of 
course,  if  these  customs  are  to  be  treated 
otherwise  than  as  the  expansion  of  the 
old  custom,  the  custom  relied  on  by  the 
plaintiffs  could  not  be  supported.  But  I 
have  persuaded  myself  that  the  Court 
may  regard  the  custom  (as  Lord  Justice 
Cozens-Hardy  says  in  his  judgment)  as  a 
custom  for  fishermen  '^  to  dry  nets  at  all 
times  necessary  or  proper  for  the  purposes 
of  the  trade  or  business  of  a  fisherman/' 
and  the  modern  usage  of  drying  after 
cutching  or  oiling  as  a  development  of  an 
ancient  custom  to  do  all  the  drying  neces- 
sary or  proper  for  the  trad^  or  business 
of  a  fisherman  on  the  beach,  and  may  so 
regard  the  custom,  notwithstanding  the 
increase  of  the  burden  to  the  land  result- 
ing from  the  modern  user. 

As  to  the  contentions  of  the  defendant 
based  on  the  recession  of  the  sea  and 
usage  of  a  part  of  the  beach,  now  free  of 
sea  but  formerly  covered  by  sea  water,  not 
raising  a  custom  in  respect  of  the  land 
gained  by  the  gradual  and,  as  it  proceeded, 
imperceptible  recession  of  the  sea,  I  think 
those  contentions  fail  entirely,  for  the 
reasons  given  in  the  judgments  of  my 
brothers,  which  I  have  had  the  advantage 
of  reading.  But  I  wish  to  add  this — that 
I  think  that  there  is  evidence  in  this  case 
to  shew  that  the  practice  of  drying  nets 
has  really  in  time  gone  by  extended  to 
any  convenient  places  on  the  seashore, 
and  not  only  to  the  eleven  acres  of  land 
in  question,  although  of  late  years  the 
shingle  beach,  of  which  the  eleven  acres 
consists,  has  afforded  the  most  convenient 
spot  for  drying  after  oiling  and  cutching, 
and  has  therefore  come  to  be  freer  of 
weeds  and  vegetable  growth  than  other 
parts  where  the  beach  adjacent  to  Walmer 
happens  to  be  shingly.  Moreover,  it 
seems  to  me  that  the  right  of  drying  nets 
must  have  always  been  exercised  on  the 
shingly  ground  which  happened  for  the 
time  being  to  be  nearest  to  the  foreshore 
and  yet  generally  free  from  overflowing 
by  the  sea  at  high  tides.  If  this  view 
were  taken  of  the  evidence  the  result 
would  be  that  the  drying  would,  by  fol- 
lowing the  receding  sea,  always  take  place 


on  the  part  of  the  beach  convenient  for 
drying  nets  next  to  the  sea.  This  part  of 
the  beach,  although  covered  by  the  sea  in 
times  gone  by,  would,  on  the  principles 
which  the  Court  has  recognised  in  respect 
of  land  gained  by  accretion,  be  subject  to 
the  custom  in  fiivour  of  drying  nets,  and 
the  area  subject  to  the  custom  would 
always  be  adjacent  to  the  sea.  Take  the 
beach  which  is  now  nearest  to  the  old 
Cinque  Port  of  Bye,  which  is  now  miles 
away  from  the  port,  though  the  sea  for- 
merly was  immediately  adjacent,  it  would 
be  difficult  to  my  mind  to  avoid  the  con- 
clusion that  the  drying  area  must  in  such 
a  case  follow  the  sea.  The  custom  began 
at  the  boundary  between  beach  and  sea. 
As  the  sea  imperceptibly  retires  the  law 
does  not  recognise  any  alteration  in  the 
land  owned,  or  that  there  are  new  boun- 
daries further  away  from  the  centre  of 
the  close,  and,  on  the  same  principle,  the 
area  of  drying  would  always  be  adjacent 
to  the  boundary  for  the  time  being  between 
the  beach  and  the  sea.  Such  a  custom  would 
obviously  be  more  reasonable  than  that 
which  we  are  supporting.  But  neither 
the  plaintiffs  nor  the  defendant  put  for- 
ward at  the  trial  or  since  this  view  of  the 
custom.  On  the  contrary,  when  I  sug- 
gested it  during  the  argument,  both  sides 
rejected  it.  This  being  so,  I  do  not  think 
it  ought  to  be  taken  into  consideration  in 
this  case. 

The  result  is,  that  I  agree  with  the 
rest  of  the  Court  that  this  appeal  should 
be  dismissed,  with  costs. 

Stirling,  L.J.,  read  the  following 
judgment:  In  this  case  the  plaintiffV,  on 
behalf  of  themselves  and  all  other  persons 
carrying  on  the  trade  of  fishermen  in  the 
parish  of  Walmer,  claim  a  customary 
right  to  dry  their  nets  over  a  piece  of 
ground  (called  the  "beach  ground"), 
which  is  covered  with  shingle,  and  is 
situate  near  the  sea,  and  lies  between  the 
grounds  of  a  house  known  as  Walmer 
Place  on  the  north,  the  grounds  of  Walmer 
Castle  on  the  south,  a  public  road  called 
Wellington  Boad  on  the  west,  and  the 
foreshore  on  the  east,  and  containing  at 
the  present  time  about  eleven  acres.  The 
evidence  of  living  witnesses  shews  that 
for  a  period  extending  over  seventy  years, 
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and  by  reputation  for  many  years  earlier, 
the  inhabitants  of  Walmer  who  are  fisher- 
men have  used  so  much  of  this  piece  of 
land  as  was  not  for  the  time  being  covered 
by  the  sea  for  the  purpose  of  drying  their 
nets  in  the  following  way:  Down  to  a 
period  of  from  twenty-five  to  thirty-five 
years  ago,  immediately  before  the  com- 
mencement of  the  mackerel  and  herring 
fisheries  respectively,  the  nets  intended 
for  use  in  those  fisheries  were  tanned  or 
cutched  and  brought  to  the  beach  ground 
and  there  dried ;  and  at  the  close  of  each 
of  these  seasons  the  same  nets  were  again 
brought  thero  and  dried  before  being  put 
away  until  next  required.  From  twenty- 
five  to  thirty-five  years  ago  the  practice  of 
tanning  or  cutching  nets  was  discontinued, 
and  in  lieu  thereof  the  nets  were  oiled, 
and  the  oiled  nets  were  taken  to  the  beach 
ground  and  dried  there  in  the  same  way 
as  the  cutched  or  tanned  nets  had  previ- 
ously been.  As  I  read  the  evidence, 
sprat  nete  were  never  taken  there  at  all 
until  the  introduction  of  oiling ;  but  from 
that  period  the  sprat  nets,  being  oiled, 
have  been  taken  there  and  dried.  This 
user  has  extended  over  the  whole  eleven 
acres,  except  where  they  were  for  the  time 
being  covered  by  the  sea. 

It  was  admitted  in  this  Court  (and,  in 
my  opinion,  rightly)  that  a  custom  for 
fishermen  to  dry  nets,  which  had  become 
wetted  by  use  in  fishing,  on  a  particular 
piece  of  land  was  good ;  but  it  was  said 
that  a  custom  to  dry  nets  which  had  not 
been  wetted  by  the  sea,  but  only  in  the 
process  of  tanning,  cutching,  or  oiling 
preparatory  to  use  for  fishing,  was  bad ; 
and  that,  as  the  evidence  shewed  that 
the  alleged  custom  extended  to  such 
drying  no  less  than  to  drying  at  the  end 
of  the  several  fishing  seasons,  the  alleged 
custom  was  bad  in  toto.  Now  the  ground 
on  which  the  custom  to  dry  nets  in  the 
strict  sense  has  been  upheld  is  that  it  is 
in  &vour  of  commerce  and  navigation — 
Bacon's  Abridgment,  vol.  ii.  p.  566 — and 
see  what  is  said  by  Lord  Chief  Justice 
Tindal  in  Tyson  v.  SmUh}^  The  tanning, 
cutching,  or  oiling  of  nets  belonging  to 
fishermen  tends  to  preserve  the  nets  and 
make  them  useful  for  a  longer  period,  and 
the  subsequent  drying  of  nets  seems  to 
me  to  fall  within  the  reasons  thus  assigned 


for  the  custom.     It  is  laid  down  by  Chief 
Justice  Holt  in  London  Cityv,  Vanacker'^ 
that  general  customs  may  be  extended  to 
new  things  which  are  within  the  reason 
of  those  customs.     There  is  not,  in  my 
opinion,  evidence  from  which  it  ought  to 
be  inferred  that  the  practice  of  tanning 
or  cutching  has  arisen  within  the  time  of 
legal  memory.     But  it  was  said  that,  so 
far  as  related  to  the  drying  after  oiling, 
the  user  extended  over  a  period  of  from 
twenty-five  to  thirty-five  years  only ;  and, 
moreover,  that  this  user  was  more  bur- 
densome than  the  old   user  for  drying 
after  tanning  or  cutching.     I  think,  how- 
ever, that  the  law  as  laid  down  by  Lord 
St.  Leonards  in  Dyce  v.  Hay,^  cited  by 
Mr.   Justice  Farwell,  applies,  and  that 
those  entitled  to  the  benefit  of  a  custom 
ought  not  to  be  deprived  of  that  benefit 
simply  because  they  take  advantage  of 
modern  inventions  or  new  operations,  so 
long  as  they  do  not  thereby  throw  an 
unreasonable  burden  on  the  landowner. 
The  evidence  does  not  convince  me  that 
an  unreasonable  burden  has  been  cast  on 
the  owner.     The   practice  has   been  in 
existence  for  twenty-five  years  at  least, 
without  any  objection  being  raised  until 
the  land  recently  passed  into  the  hands 
of  the  defendant,  although,  during  the 
greater  part  of  that  time,  the  property 
belonged  to  one  who  seems  to  have  stood 
on  his  rights,  and  objected  to  anything 
which  went  beyond  the  custom  as  btated. 
It  is  next  said  that  a  considerable  por- 
tion of  the  **  beach  ground "  consists  of 
an  accretion  during  the  last  fifty  or  sixty 
years,  and  that  the  custom  cannot  extend 
to  that  part.     Custom,  it  is  argued,  is  a 
local  law,  which  must  have  existed  from 
time  immemorial — that  is,  from  the  be- 
ginning of  the  reign  of  Richard  1 — ^and 
cannot  be  applicable  to  land  which  can 
be  shewn  to  have  emerged  from  the  sea 
in  modern  times.     In  Rex  v.  Yarhonmgh 
{Lord)  ^  it  was  established   that  lands 
formed  by  alluvion — that  is  gradual  and 
imperceptible  deposit,  on  the  shore  of  the 
sea — ^belonged,  not  to  the  Crown  as  owner 
of  the  foreshore,   but  to  the  owner  of 
the  demesne  lands  of  a  manor,  which 
were  formerly  bounded   by  the  sea,  as 
parcel  of  those  demesne  lands.     Every 
manor  must  have  existed  prior  to  the 
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statute  Quia  Emptarea;  but  it  was  not 
suggested  that  the  operation  of  the  rule 
was  excluded  by  reason  of  the  accretions 
having  taken  place  in  modern  times. 
The  reason  of  that  rule  is  stated  by 
Baron  Alderson  in  RiUl  and  Selhy  Rail- 
way^  In  r«,**  to  be  "  that  which  cannot  be 
perceived  in  its  progress  is  taken  to  be 
as  if  it  never  had  existed  at  all."  This 
was  approved  by  Lord  Chelmsford  in 
Att.'Oen,  V.  Ckambera,^^  and  has  been 
applied  in  the  present  case  by  Mr.  Justice 
Farwell,  who  held  that  this  accretion  is 
to  be  treated  as  though  it  had  occurred 
in  1189.  It  was  insisted,  however,  that 
the  doctrine  of  accretion  is  a  rule  of  pro- 
perty law,  and  has  nothing  to  do  with 
•custom,  which  is  truly  described  as  a 
local  law.  No  authority  was  cited  in  sup- 
port of  this  contention,  and  I  am  unable 
to  agree  with  it.  The  local  law  points 
out  the  particular  piece  of  land  on  which 
the  right  is  to  be  exercised;  and  then 
the  rule  of  the  common  law  steps  in  and 
says  that,  where  imperceptible  accretion 
has  occurred,  the  piece  of  land  is  to  be 
treated  as  having  been  as  it  is  from  the 
•commencement  of  legal  memory.  Lastly, 
it  was  urged  that  other  lands  in  the 
neighbourhood  of  Walmer  were  subject 
to  the  same  custom  ;  and  that  the  whole 
burden  was  being  thrown  on  the  de- 
fendant's land.  The  evidence  does  not 
appear  to  me  to  shew  with  certainty  that 
there  are  other  lands  subject  to  the 
•custom ;  but,  even  if  it  were  otherwise, 
all  that  the  defendant  would  have  to 
complain  of  would  be  an  excessive  use  of 
his  land,  and  this  would  not  deprive  the 
plaintiffs  of  the  right  to  a  reasonable  use 
of  the  beach. 

I  am  therefore  unable  to  differ  from 
Mr.  Justice  Farwell,  and  I  think  that  the 
appeal  ought  to  be  dismissed. 

Cozens-Habdy,  L.J.,  read  his  judg- 
ment.— This  is  an  appeal  from  a  judg- 
ment of  Mr.  Justice  Farwell,  establishing 
the  right  of  the  fishermen  of  Walmer  to 
dry  their  nets  on  some  land  known  as  the 
"  beach  ground,"  the  property  of  the  de- 
fendant. I  might  content  myself  with 
saying  that  I  agree,  not  only  with  the 
judgment,  but  also  with  the  reasoning 
upon  which  that  judgment  is  based.    The 


only  exception  or  qualification  I  should 
make  is,  that,  after  the  advice  we  have 
received  from  the  officer  sent  by  the 
Admiralty  to  assist  us,  I  do  not  interpret 
Spence's  chart  of  1795  in  the  m<inner 
which,  upon  the  expert  evidence  at  the 
trial,  Mr.  Justice  Farwell  adopted.  This, 
however,  is  not  really  of  importance.  The 
scale  is  so  small  that  no  safe  inference  can 
be  drawn  as  to  the  precise  line  of  high 
water  at  the  spot  in  question  in  1795. 
And,  even  if  the  sea  has  been  steadily 
receding  from  1795  to  the  present  time, 
the  result  will  not  be  affected,  as  pointed 
out  by  Mr.  Justice  Farwell  when  dealing 
with  the  law  of  accretion.  Having  re- 
gard, however,  to  the  elaborate  arguments 
addressed  to  us,  and  to  the  great  impor- 
tance of  the  case,  I  think  it  right  to  state 
in  my  own  words,  and  as  briefly  as  may 
be,  why  I  think  the  appeal  should  be 
dismissed. 

The  right  asserted  is  based  upon  a 
custom  extending  beyond  legal  memory. 
Such  a  custom  is  often  spoken  of  as  a 
local  law.  Counsel  for  the  appellant  did 
not  dispute,  and  in  fact  admitted,  that  a 
custom  for  the  fishermen  of  a  particular 
locality  to  dry  their  nets  on  the  land  of  a 
stranger  may  be  supported  in  law,  though 
there  is  no  actual  decision  to  that  effect. 
But,  having  regard  to  the  numerous  dicta 
referred  to  by  Mr.  Justice  Farwell,  I  feel 
no  doubt  that  his  decision  on  this  point 
was  correct.  The  persons,  if  any,  entitled 
to  the  customary  right  are  sufficiently 
ascertained — namely,  the  fishermen  of 
Walmer.  The  real  contest  has  raged  over 
two  points — namely  (a)  over  what  land 
does  the  customary  right  extend,  and 
(6)  what  is  the  extent  of  the  right  pleaded 
and  how  far  its  existence  is  justified  by 
the  evidence. 

(a)  It  is  contended  that  the  *Mocal 
law"  can  only  affect  a  definite  close, 
which  must  have  been  available  for  the 
exercise  of  the  customary  right  in  the 
reign  of  Richard  1,  and  that  the  evidence 
shews  that  a  considerable  part  of  the 
**  beach  ground,"  now  eleven  acres  in 
extent,  was  at  that  time  covered  by  the 
sea,  and  therefore  could  not  have  been 
used  for  drying  nets.  In  my  opinion  this 
contention  ought  not  to  prevail.  It  appears 
certain,  from  the  evidence  of  geologists 
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and  from  the  discovery  of  Roman  remains 
immediately  to  the  west  of  the  "beach 
ground,"  that  at  least  the  western  part  of 
the  "  beach  ground "  existed  in  and  long 
prior  to  the  reign  of  Kichard  1  in  sub- 
stantially the  same  condition  as  at  present. 
Within  living  memory  the  sea  has 
gradually  receded  on  this  part  of  the 
coast,  but  there  is  nothing  improbable  in 
the  suggestion  that  the  reverse  process 
may  have  gone  on  since  the  reign  of 
Bichard  1,  with  the  result  that  the  line 
of  high  water  is  now  practically  the  same 
as  at  that  date,  in  which  case  the  point 
under  discussion  would  not  arise.  As- 
suming, however,  that  the  sea  has  gradu- 
ally and  continuously  receded,  I  think  the 
land  which  has  been  added  by  accretion 
to  the  defendant's  land  must  be  subject  to 
the  customary  right.  The  principle  stated 
by  Baron  Alderson  in  Evil  and  SeJhy 
Railway^  In  re,°^  that  "  that  which  cannot 
be  perceived  in  its  progress  is  taken  to  be 
as  if  it  had  never  existed  at  all " — a  prin- 
ciple which  is  applied  between  two  private 
owners  and  between  the  Crown  and  a 
private,  owner — should  be  applied  here. 
In  the  view  of  the  law  this  is  the  same 
close  as  that  affected  by  the  local  law  in 
the  time  of  Richard  1.  It  is  urged  that 
this  extension  of  area  renders  the  custom 
uncertain  and,  if  the  sea  should  still 
further  recede,  unreasonable.  But  I  can- 
not assent  to  the  argument.  It  must  not 
be  forgotten  that  the  persons  claiming 
under  the  custom  are  bound  to  exercise 
their  rights  reasonably  and  with  due  re- 
gard to  the  interest  of  the  owner  of  the 
soil. 

(6)  It  remains  to  consider  what  is  the 
custom  pleaded,  emd  how  far  it  is  sup- 
ported by  evidence.  The  custom  pleaded 
is  for  the  fishermen  of  Walmer  at  aJl  times 
necessary  or  proper  for  the  purposes  of 
the  trade  or  business  of  a  fisherman  to  dry 
their  nets  upon  the  "  beach  ground,"  and 
for  that  purpose  to  spread  those  nets 
upon  the  surface  thereof.  The  evidence 
proves  that,  so  far  as  living  memory  goes, 
and  by  reputation  prior  to  living  memory, 
the  "  beach  ground  "  has  been  used — first, 
for  drying  nets  after  fishing  when  wet  with 
sea  water,  the  nets  being  either  taken 
from  boats  immediately  in  front  of  the 
"  beach  ground  "  or  brought  in  carts  from 


some  more  convenient  landing  place ;  and 
secondly,  for  drying  nets  which  have  been 
"cutched"  in  order  to  render  them  more^ 
fit  for  use,  the  nets  being  brought  in  carts 
from  the  place  where  the  cutching  process- 
has  been  performed,  and  taken  away  whei> 
dry,  so  as  to  be  ready  for  the  fishing 
season.  I  think  it  prolmble  that  the  dicUk 
which  recognise  the  validity  of  a  custom 
to  dry  nets  had  reference  only  to  drying 
nets  after  they  have  been  used  for  fishing, 
and  not  to  drying  nets  in  preparation  for 
fishing,  though  I  do  not  feel  certain  of 
this.  But  every  argument  used  to  sup- 
port the  former  seems  to  me  equally  valid 
to  support  the  latter.  It  is  equally  "  in 
favour  of  fishing  and  navigation." 
"  Cutching  "  is  merely  another  name  for, 
and  is  equivalent  to,  tanning.  What  ar& 
the  precise  ingredients  put  into  the  cutdt 
pot  is  nowhere  explained.  I  see  no* 
ground  for  inferring  that  it  is  a  compara- 
tively modem  process  because  "  cutch  "  i» 
a  material  used  for  tanning  and  imported 
from  the  Malay  Archipelago.  There  i» 
nothing  to  lead  me  to  doubt  that  tanning^ 
nets  in  preparation  for  fishing  is  an 
ancient  process,  and,  if  so,  it  cannot  be- 
seriously  urged  that  the  fishermen  ar& 
bound  to  use  only  tanning  materials 
known  in  the  reign  of  Richard  1,  and 
that  by  substituting  "  cutch  " — if  in  truth 
they  have  substituted  it — they  have  lost 
their  right.  Or,  to  put  the  propo8ition> 
in  another  and  perhaps  more  accurate- 
way,  I  think  the  proved  usage  of  cutching 
nets  is  sufficient  evidence  of  a  custom  to- 
dry  nets  treated  with  suitable  materials 
in  preparation  for  fishing. 

This  brings  me  to  the  third  branch  of 
the  usage  proved.  About  thirty  or* 
thirty-five  years  ago  it  was  found  desirable 
to  oil  herring  nets  instead  of  cutching 
them.  This  change  was  probably  due  to- 
the  use  of  cotton,  instead  of  flax  or  hemp, 
as  the  material  from  which  herring  nets 
are  made.  Since  that  date  cutching  has 
been  applied  only  to  mackerel  nets.  In 
my  view  this  falls  within  the  same  prin- 
ciple. It  is  nothing  more  than  the  appli- 
cation of  a  new  and  improved  method  oT 
securing  the  former  result.  It  is  consis- 
tent with  and  supported  by  the  older 
usage.  I  have  not  overlooked  the  argtr- 
ment  that  oiling  imposes  a  greater  bardea 
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on  the  land,  as  the  nets  take  longer  to 
dry.  But,  unless  I  am  prepared  to  con- 
fine the  fishermen  to  the  precise  methods 
adopted  tempore  Richard  1,  I  cannot 
yield  to  this  argument.  The  illustration 
given  by  Mr.  Justice  Farwell  of  the  game 
of  cricket,  which  was  justified  in  Fiieh  v. 
Bawling,*^  although  cricket  was  not 
known  in  the  reign  of  Richard  1,  is  much 
in  point.  It  follows  that,  in  my  opinion, 
the  custom  as  pleaded  is  sufficiently  estab- 
lished by  the  evidence — namely,  a  custom 
to  dry  nets  at  all  times  necessary  or 
proper  (whether  before  or  after  the  fish- 
ing season)  for  the  purposes  of  the  trade 
or  business  of  a  fisherman. 

If  I  had  not  taken  the  view  of  the  evi- 
dence which  I  have  indicated,  I  should 
have  desired  time  to  consider  whether 
section  2  of  the  Prescription  Act,  1832, 
does  not  apply.  Mr.  Justice  Farwell 
necessarily  held  himself  bound  by  Shuttle- 
worth  V.  Le  Fleming^  and  Mounsey  v. 
Ismay.^  In  those  cases  the  Oourt  of 
Common  Pleas  and  the  Oourt  of  Ex- 
chequer held  that  the  Prescription  Act 
applies  only  to  easements  strictly  so  called, 
where  there  is  a  dominant  tenement  and 
a  servient  tenement,  and  does  not  apply 
to  a  customaiy  right  claimed  by  inhabi- 
tants of  a  particular  district,  although  the 
word  ''  custom  "  is  found  in  the  section. 
Those  cases  are  open  to  review  in  this 
Court,  but  I  do  not  think  it  necessary  on 
the  present  occasion  to  express  any  opinion 
upon  the  important  point  there  decided. 

Appeal  dismiaaed. 


Solicitors— Hare  &  Co.,  agents  for  F.  W.  Hard- 
man,  Deal,  for  plaintiffs;  MowU  &  Mowll, 
agents  for  Mowll  k  Mowll,  Dover,  for  defen- 
dant. 

[Reportsd  by  A.  J.  Spencer  and 
A.  J,  Sail,  Htqi.,  Barriitert' 
at-Lam, 
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WiU  —  Construction  —  Cy-pris  —  Heal 
Property — Limitation  of  Estates  for  Life 
to  Uribom  Persons — Remoteness, 

Testator^  who  died  in  1871,  devised  real 
estate  to  the  use  of  G.  for  life,  with 
remainder  to  the  use  of  his  first  omd  other 
sons  successively  for  life,  and  after  the 
death  oj  each  such  son  to  the  use  of  the 
sons  of  that  son  successively  according  to 
seniority  in  tail  male,  unih  rem>ainder 
to  the  use  of  all  and  every  the  daughters  of 
each  of  the  sons  of  G,  as  tenants  in  common 
in  tail  with  cross-remainders  in  tail 
between  such  daughters  if  more  than  one, 
with  remainder,  after  the  determination  of 
all  the  aforesaid  uses,  to  the  use  ofaU  and 
every  the  daughters  of  G,  as  tenants  in 
common  in  tail,  with  cross-remainders  in 
tail  between  them  if  more  than  one  ;  and 
there  was  an  ultimate  remainder  to  the  use 
of  G,,  his  heirs  and  assigns,  G.  died  in 
1903  wiUwut  ever  having  had  any  issue. 
It  was  contended  that  though  the  limita- 
tions after  the  life  estate  of  G,  were  had  as 
being  too  remote,  the  ultimate  limitation  to 
G,,  his  heirs  and  assigns,  might  be  sup- 
ported under  the  doctrine  of  cy-pres  by 
substituting  for  the  limitations  in  the  wUt 
limitations  to  the  use  of  G,'s  sons  succes- 
sively in  tail  male,  with  remainder, 
if  on  the  determination  of  those  estates 
tail  male  there  should  be  a  failure  of 
the  issue  of  the  sons  of  G,  other  than 
daughters  or  issue  of  daughters,  to  the  use 
of  G,*s  sons  successively  in  tail  general, 
unth  remainder  to  the  daughters  of  G,  as 
tenants  in  common  in  tail  general  with 
cross-remainders  between  them,  with  re- 
mainder to  G,  in  fee-simple : — Held,  that 
the  Court  could  not  insert  such  a  con- 
tingent limitation  as  suggested,  as  that 
would  be  a  large  extension  of  the  doctrine 
ofcy-prls,  and  would  be,  in  effect,  making 
a  new  will  for  the  testator.  The  ultimate 
remainder  therefore  failed,  and  the  estate 
on  the  death  of  G,  without  issue  devolved 
on  the  heir-at-law  of  the  testator. 
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Seaward  v.  Willock  (5  East,  198)  and 
Monypenny  v,  Dering  (17  L.  J.  Ex.  81 ; 
16  M.  &  W.  418;  22  L.  J.  Oh.  313; 
2  De  G.  M.  &  G.  U5)foUowed. 

Nicholl  V.  NichoU  (2  W.  Bl.  1159) 
observed  upon. 

Appeal  from  decision  of  Far  well,  J. 
The  testator,  John  Mortimer,  who  died 
on  September  20,  1871,  by  his  will  dated 
August     3,    1871,    so    far   as    material, 
devised  his  Pippingford  Park  estate,  in 
the  county  of   Sussex,   "to  the  use  of 
Frederick   Gray    .    .    .  and    his   assigns 
during  his  life  without  impeachment  of 
waste,  and  after  his  decease  to  the  use  of 
the  first  and  every  other  son  of  the  said 
Frederick  Gray  successively  according  to 
seniority,  and  to  his  respective  assigns  for 
his  life   without  impeachment  of  waste, 
and  from  and  immediately  after  the  de- 
cease of  each  such  son  respectively  to  the 
use  of  the  first  and  every  other  son  of 
that  son  successively  according  to  seni- 
ority in  tail  male  so  that  each   elder  of 
the  sons  of  the  said  Frederick  Gray  and 
his  first  and  other  sons  shall  take  before 
each  younger  of  such  sons  and  his  first 
and  other  sons  ;  and  after  the  determina- 
tion of  all  the  said  uses  to  the  use  of  all 
and  every  the  daughters  of  each  of  the 
sons  of   the     said     Frederick    Gray    as 
tenants  in  common   in  tail   with  cross 
remainders  in  tail  between  or  among  such 
daughters  if  more  than  one;  and  if  all 
such  daughters  but  one  shall  die  without 
issue,  or  if  there  shall  be  only  one  such 
daughter  the  whole  to  be  to  the  use  of 
such  one  daughter  in  tail,  my  meaning 
being  that  the  daughters  of  the  several 
sons  of  the  said  Frederick  Gray  shall  not 
take  concurrently,  but  that  the  daughters 
of  each  elder  of  such  sons  shall  be  en- 
titled before  the  daughters  of   all  the 
younger  of  the  said  sons ;  and  after  the 
determination  of  all  the  aforesaid  uses  to 
the  use  of  all  and  every  the  daughters  of 
the  said   Frederick  Gray  as  tenants  in 
common  in  tail  with  cross  remainders  in 
tail  between  or  among  such  daughters  if 
more  than  one  ;  and  if  all  such  daughters 
but  one  shall  die  without  issue,   or  if 
there  shall  be  only  one  such  daughter  the 
whole   to  be  to  the  use    of   such  one 
daughter  in  tail ;  and  after  the  determina- 


tion of  all  the  aforesaid  uses  to  the  use  of 
the  said  Frederick  Gray  his  heirs  and 
assigns  for  ever." 

Frederick  Gray  survived  the  testator, 
and  died  on  November  18,  1903,  without 
having  had  any  issue.  He  made  a  will 
whereby  he  appointed  executors  and 
devised  and  bequeathed  his  real  and 
personal  estate  as  therein  mentioned. 
The  trustees  of  the  testator's  will  took 
out  a  summons  for  the  determination  of 
the  question  (inter  alia)  whether  upon 
the  death  of  Frederick  Gray  without 
having  had  any  issue  the  ultimate  limita- 
tion of  the  Pippingford  Park  estate  to 
the  said  Frederick  Gray,  his  heirs  and 
assigns,  took  effect,  or  whether  the  same 
estate  then  devolved  on  the  heir-at-law  of 
the  testator  at  his  death. 

It  was  not  disputed  that  the  limita- 
tions of  the  will  after  the  life  estate  of 
Frederick  Gray  were  bad  as  infringing 
the  rule  which  prohibits  a  limitation  to 
the  unborn  child  of  an  unborn  devisee  for 
life,  but  the  executors  of  Frederick  Gray 
contended  that  the  Court  could  under  the 
doctrine  of  cy-pr^s  vary  the  limitations  so 
as  to  give  effect  to  the  general  intention 
of  the  testator,  and  enable  the  ultimate 
remainder  to  Frederick  Gray  in  fee  to 
take  effect.  For  this  purpose  it  was  pro- 
posed to  substitute  the  following  limita- 
tions after  the  life  estate  of  Frederick 
Gray  in  the  place  of  those  in  the  will — 
to  the  use  of  Frederick  Grays  Fons 
successively  in  tail  male ;  if  on  the 
determination  of  the  estates  in  tail  male 
thereinbefore  limited  there  should  be  a 
failure  of  the  issue  of  the  sons  of  Frederick 
Gray  other  than  daughters  or  issue  of 
daughters,  then  to  the  use  of  Frederick 
Gray's  sons  successively  in  tail  general ; 
with  remainder  to  the  daughters  of 
Frederick  Gray  as  tenants  in  common  in 
tail  general,  with  cross-remainders  between 
them  ;  with  remainder  to  Frederick  Gray 
in  fee- simple. 

Farwell,  J.,  held  that  the  doctrine  of 
cy-pres  was  not  applicable.  It  was  settled 
that  the  doctrine,  which  he  regarded  as  a 
rule  of  construction,  could  not  be  applied 
so  as  to  give  the  estate  to  a  class  of 
persons  for  whom  the  testator  had  not 
intended  to  provide,  and  the  Court  had 
never  gone  to  the  length  of  inserting  such 
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a  limitation  as  was  suggested.  The  estate, 
therefore,  on  the  death  of  Frederick  Gray 
without  issue,  devolved  on  the  heir-at-law 
of  the  testator  Mortimer. 

The    executors    of    Frederick     Gray 
appealed. 

ffaldane,  K.C.^  and  R,  J.  Parker, 
for  the  appellants. — ^We  admit  that  it 
is  settled  by  authorities  which  are  bind- 
iog  on  this  Court  that,  if  the  previous 
limitations  are  void  for  remoteness,  the 
ultimate  remainder  to  F.  Gray  (through 
whom  the  appellants  claim)  is  also 
void.  The  only  question  on  this  appeal, 
therefore,  is  whether  the  previous  limi- 
tations are  themselves  void  or  can  be 
moulded  under  the  ey-pr^  doctrine  in 
such  a  way  that  the  limitations  can  all 
stand,  in  which  case  the  ultimate  remain- 
der now  takes  effect.  The  ordinary  in- 
stance of  the  application  of  the  cyprh 
doctrine  is  where  there  is  a  limitation  to 
A  for  life,  with  remainder  to  A's  unborn 
son  for  life,  with  remainder  to  the  issue  of 
such  unborn  son,  which,  read  literally,  is 
bad  for  perpetuity  and  for  infringing  the 
rule  which  forbids  a  limitation  to  the  un- 
born son  of  an  unborn  person.  The 
Court  in  such  a  case,  with  a  view  to  give 
effect  to  the  general  intention  that  the 
property  shall  descend  through  all  A's 
issue,  have  disregarded  the  particular 
intention  expressed  by  the  testator  as  to 
the  way  in  which  this  should  take  effect, 
and  have  read  the  gift  as  a  limitation  to 
A  for  life  with  remainder  to  his  unborn 
son  in  tail.  The  rule  is  applied  to  exe- 
cuted as  well  as  executory  gifts,  and  is  a 
rule  in  Courts  of  law  as  well  as  of  equity. 
It  is  said  that  there  are  two  qualifications 
to  the  doctrine:  first,  that  no  person 
ought  to  be  excluded  whom  the  testator 
has  expressly  included ;  and  secondly,  that 
no  person  ought  to  be  included  whom 
the  testator  has  expressly  excluded  ;  and 
Farwell,  J.,  considered  that  he  would  be 
going  beyond  any  decided  case  if  he 
applied  the  doctrine  to  the  present  limita- 
tions. Our  contention  is  that  the  inclu- 
sion of  an  additional  person  does  not 
prevent  the  application  of  the  rule.  The 
cy-prU  rule,  like  the  rule  in  SheUey'a  Case 
[i580],'  is  one  that  gives  effect  to  the 
(1)  1  Co.  Rep.  93^. 


paramount   intention — Bovoen    v.  Lewis 
[1884]  "  and  Jssson  v.  Wright  [1820].^ 

[Cozens-Hardy,  L.  J.,  referred  to  Fearks 
V.  Mosdey  [1880].''] 

In  construing  a  class  gift  the  Court  no 
doubt  construes  the  will  first,  and  then 
applies  the  rule  against  perpetuity ;  but 
in  the  cy-prh  rule  a  different  principle 
prevails,  and  the  Court  adopts  the  general 
intention  in  order  to  get  rid  of  the  per- 
petuity. The  paramount  intention  of  the 
testator  here  was  to  provide  successively 
for  all  the  issue  of  F.  Gray  other  than  the 
female  issue  of  grandsons.  That  inten- 
tion will  be  given  effect  to  if  the  actual 
limitations  are  moulded  in  the  way  in 
which  the  appellants  suggest. 

The  authorities  which  deal  with  the  sub- 
ject are  Humberston  v.  HumbersUm  [1716],'^ 
NichoU  V.  NichdU  [l777],*  PUt  v.  Jackson 
[1786],^  Smith  V.  Gamel/ard  (Lard)  [1795],^ 
Hampton  v.  Holman  [i877],®  Monypenny 
Y,  Bering  \\^^l\^^  Rising,  In  re;  Rising 
V.  Rising  [1904],"  and  Richardson,  In  re  ; 
Parry  v.  lIolmM  [1903].^* 

[Vaughan  Williams,  L. J.,  referred  to 
Hale  V.  Pev)  [1868],**  Bristow  v.  Warde 
[l794],i*  and  Hopkins  v.  Hopkins  [l738].**] 

The  question  really  comes  to  be  a  con- 
veyancing point.  The  limitationa  sug- 
gested are  good  in  law,  and  they  meet 
the  difficulty  here.  They  bring  in  either 
by  purchase  or  descent  all  the  persons 
named  as  purchasers  in  the  will  without 
at  the  same  time  bringing  in  the  parti- 
cular class  which  it  is  assumed  that  the 
testator  intended  to  exclude.  The  only 
difference  is  that  a  contingent  remainder 
is  given  instead  of  a  vested  remainder. 
It  cannot  be  that  the  parties  are  nob  to 

(2)  64  L.  J.  Q.B.  65;  9  App.  Cas.  890. 

(3)  2  BUgh,  1. 

(4)  50  L.  J.  Ch.  57 ;  5  App.  Cas.  714. 

(5)  2  Vern.  738 ;  1  P.  Wms.  332. 

(6)  2  W.  BI.  1159. 

(7)  2  Bro.  C.C.  61. 

(8)  2  Ves.  C98. 

(9)  46  L.  J.  Ch.  248;  5  Ch.  D.  183. 

(10)  17  L.  J.  Ex.  81 ;  16  M.  &  W.  418  ;  before 
Wlgram,  V.C.  [i850],  20  L.  J.  Ch.  153 ;  7  Hare, 
668.  On  app.  [1862],  22  L.  J.  Ch.  313 ;  2  De  G. 
M.  &  6.  145. 

ril)  73  L.  J.  Ch.  455;  [1904]  1  Ch.  533. 

(12)  73  L.  J.  Ch.  153  ;  [1904]  1  Ch.  332. 

(13)  25  Beav.  335. 

(14)  2  Ves.  336. 

(15)  1  Atk.  581. 
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take  at  all  because  they  cannot  take  modo 
et  forma  as  the  testator  intended — it 
beiog  clear  that  the  testator  did  intend  to 
benefit  them.  The  question  is  whether, 
in  constructing  the  series  of  limitations 
which  have  to  be  constructed  to  carry  out 
the  cy-prh  doctrine,  the  Court  is  at 
liberty  to  do  that  which  any  conveyancer 
would  do,  or  whether  it  is  to  be  tied  down 
to  certain  particular  limitations  for  which 
there  are  precedents.  There  is  no  reason 
whatever  why  a  contingent  remainder 
should  not  be  inserted.  In  Monypenny 
v.  Bering  ^^  a  contingent  remainder  could 
not  have  been  introduced.  The  limitation 
suggested  is  justified  by  the  principle  of 
NichoU  V.  Nicholl.^  It  has  been  said 
that  that  case  and  Pitt  v.  Jackson  ^  are 
open  to  objection,  but  Lord  St.  Leonards, 
in  Monypenny  v.  Bering, ^^  did  not  assent 
to  that.  He  seemed  to  think  that  the 
Judges  in  those  cases  only  gave  the 
estates  to  persons  whom,  on  the  whole 
view  of  the  will  of  the  testator,  the  tes- 
tator shewed  that  he  intended  to  take. 
The  cases  were  accepted  by  Wigram,  Y.C. 
In  the  present  case  there  is  an  intention 
shewn  to  provide  for  all  the  issue  of 
Frederick  Gray. 

Vanderplank  v.  King  [l843]  ^^  was  only 
a  case  where  the  doctrine,  which  was 
called  a  doctrine  of  construction,  was 
applied  according  to  the  general  inten- 
tion. '  There  is  nothing  in  that  case  which 
throws  any  light  on  any  other  case. 

Butcher f  E.G.,  and  A.  J,  Spencer,  for 
persons  claiming  under  the  heir-at-law 
of  the  testator  Mortimer. — The  doctrine 
of  cy-pr^s  is  a  well-ascertained  doctrine. 
It  is  a  rule  of  construction,  and  cannot 
be  used  for  the  purpose  of  making  a  new 
will  for  the  testator — Brudenell  v.  Elwes 
n802],i8  Seaward  v.  Willock  [iso*],^^  and 
Miohardaon,  In  re  ;  Parry  v.  Holmes}^ 
HtMnberston  v.  Humberaton^  was  a  case 
of  an  executory  trust.  In  this  case  it  is 
not  an  executory  trust,  but  a  legal  devise, 
and  the  utmost  that  the  Oourt  can  do  is 
to  apply  the  doctrine  for  the  purpose  of 
construing  the  will.   The  doctrine  is  this : 

(16)  22  L.  J.  Ch.,  at  p.  317 ;  2  De  G.  M.  &  G., 
at  p.  175. 

(17)  12  L.  J.  Ch.  497  ;  3  Hare,  1. 

(18)  1  East,  442;  7  Ves.  382. 

(19)  5  East,  198. 


where  an  estate  is  devised  to  an  unborn 
person  for  life,  with  remainder  to  the 
issue  of  that  unborn  person,  the  Court 
reads  the  devise  as  a  devise  of  an  estate 
tail  to  the  unborn  person — Gray's  Rule 
against  PerpetuitieSj  s.  643,  (ed.  1886) 
p.  386 ;  2  Feame  an  Contingent  Remain- 
ders, rule  264,  ss.  534,  535,  and  Hampton 
V.  HoJman?  The  only  cases  that  have 
gone  beyond  that  are  PiU  v.  Jackson"^  and 
Nicholl  V.  NichoU.^  The  decision  in  Pitt 
v.  Jackson  ^  may  be  justified  on  the  special 
circumstances  of  the  case,  and  it  may  be 
explained  as  a  case  of  an  executory  trust — 
see  Stackpoole  v.  Stackpoole  [l843j  ^ ;  but 
the  dedsion  in  NichoU  v.  NichoU^  was,  it 
is  submitted,  bad  law — Monypenny  v. 
Bering,^^  1  Jarman  on  Wills  (5th  ed.)> 
p.  269,  note  e.  In  applying  the  doctrine 
two  things  must  be  considered — first,  that 
a  class  of  persons  must  not  be  included 
that  the  testator  did  not  intend  to  include ; 
and  secondly,  that  a  class  which  he  has 
included  must  not  be  excluded.  Ac- 
cording to  the  appellants'  view,  by  giving 
estates  in  tail  general  to  the  sons  of 
Frederick  Gray  persons  would  be  in- 
cluded who  were  not  contemplated  by 
the  testator — namely,  daughters  of  a  son's 
son  ;  and  this  would  prevent  the  applica- 
tion of  the  doctrine — see  Monypenny  v» 
Bering}^ 

Upjohn,  K,C,,  and  Wvaizhwrg,  for  other 
persons  interested  in  the  real  estate  of 
Frederick  Gray. — The  ey-pris  doctrine 
has  been  stated  too  widely  on  behalf  of 
the  appellants — as  if  the  Court  could 
act  as  if  it  had  instructions  for  a  new  will. 
The  doctrine  is  stated  by  Rolfe,  B.,  in 
Monypenny  v.  Bering}^  Cases  of  execu- 
tory trust,  such  as  Humherston  v.  Hum- 
herston,^  must  be  put  on  one  side.  There 
were  legal  devises  here.  In  construing  a 
will  the  Court  cannot  put  in  a  contingent 
instead  of  a  vested  limitation. 

Jenkins,  K,C,,  and  F.  H.  L,  Errington, 
for  the  trustees  of  the  will  of  the  testator 
Mortimer,  referred  to  Monypenny  v. 
BeriThg.^^ 

(20)  4  Dr.  &  W.  320, 350. 

(21)  17  L.  J.  Ex.,  at  p.  89;  16  M.  &  W..  at 
p.  436. 

(22)  22  L.  J.  Ch.,  at  p.  317 ;  2  De  G.  M.  &  G.» 
at  p.  174. 

(23)  17  L.  J.  Ex.,  at  p.  86;  16  M.  &  W.,  a^ 
p.  428. 
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ffaldane^  JT.C,  replied. 

Cur.  adv.  vuU, 

Aug,  11. — ^Vaughan  Williams,  L.J., 
read  the  following  judgment:  This  is 
an  appeal  from  the  decision  of  Mr. 
Justice  Farwell,  refusing  to  apply  the 
cy-prU  doctrine  in  the  case  of  the  will  of 
^a  Mr.  Mortimer,  the  limitations  in  whose 
will,  after  the  life  estate  of  Frederick 
Gray,  who  under  the  will  took  as  first 
tenant  for  life,  were  bad  inasmuch  as  they 
infringed  the  rule  against  perpetuities. 
I  think  that  the  judgment  of  Mr.  Justice 
Farwell  was  right,  and  ought  to  be 
atfirmed. 

It  was  urged  that  it  was  possible  under 
the  doctrine  of  cy-prU  to  give  ejQfect  to 
the  general  intention  of  the  testator  in 
such  a  way  as  to  enable  the  ultimate  re- 
mainder "  to  the  use  of  the  said  Frederick 
Gray,  his  heirs  and  assigns  for  ever,''  to 
take  effect. 

[His  Lordship  referred  to  the  will  of  the 
testator  John  Mortimer,  and  continued  :] 
Now,  as  in  this  case  the  simple  inser- 
tion of  an  ordinary  estate  tail  would 
introduce  a  class  of  persons  whom  the 
testator  manifestly  deliberately  omitted — 
namely,  daughters  of  the  sons  of  a  son,  it 
was  proposed  to  get  over  the  difficulty  by 
a  contingent  limitation,  which  has  been 
called  Mr.  Parker's  limitation  because  he 
drafted  it,  it  being  conceded  by  counsel 
that  a  vested  limitation  would  not  effect 
the  object. 

In  the  first  place,  this  is  not  a  case  of 
an  executory  trust.  In  such  a  case  the 
Court,  treating  the  will  as  instructions 
for  the  settlement  of  a  trust  deed,  will 
insert  limitations  which  would  not  be 
permissible  in  the  case  of  a  devise  of  suc- 
cessive legal  estates.  Except  in  the  case 
of  executory  trusts,  the  cy-prh  doctrine 
can  only  be  applied  by  substituting  an 
estate  tail  for  a  life  estate,  and  thus 
enabling  the  general  intention  of  the 
testator  that  his  issue  male  or  issue 
general,  as  the  case  may  be,  shall  all  take 
in  succession  to  be  effected  by  the  children 
taking  according  to  the  law  of  descent, 
and  not  as  purchasers.  If  this  were  done 
here,  the  class  omitted  by  the  testator 
would  be  introduced  as  beneficiaries,  and 
hence  the  ingenious  contingent  limitation 
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to  avoid  the  breach  of  the  admitted  rule 
that  a  devise  will  not  be  construed  oy- 
pr^  when  such  a  construction  might  have 
the  effect  of  passing  the  estate  to  persons 
to  whom  no  interest  is  given  under  the 
will,  which,  as  pointed  out  by  Lord  St. 
Leonards  in  Afonypenny  v.  Bering  ^^ 
cannot  be  done.  To  allow  this  contingent 
limitation  to  be  inserted,  and  to  allow  it 
for  the  purpose  of  preserving  the  ultimate 
limitation,  I  agree  with  Mr.  Justice 
Farwell,  would  be  a  clear  extension  of  the 
doctrine  of  oy-pr^y  which  doctrine,  it  has 
frequently  been  laid  down,  ought  not  to 
be  extended.  It  is  admitted  that  no 
instance  could  be  found  in  the  books  in 
which  such  a  limitation  had  been  intro- 
duced for  the  application  of  the  cy-prh 
doctrine.  But  it  was  contended  that  the 
principle  established  by  I^iehoU  v.  Nicholl  ^ 
would  justify  the  substitution  of  such  a 
contingent  limitation.  I  can  only  say 
that  in  my  opinion  Nicholl  v.  Nicholl  *  is 
not  a  case  on  which  such  an  extension 
ought  to  be  based.  Not  only  is  the 
report  of  the  case  very  difficult  to  under- 
stand, but  also  it  is  plain  that  Lord 
St.  Leonards,  who,  to  a  certain  extent,  de- 
fended the  case  against  the  criticisms  of 
the  Court  of  Exchequer  in  Monypenny  v. 
Dering,^^  manifestly  assumed  a  state  of 
facts  which  the  reports  of  the  judgment 
in  NichoU  v.  Nicholl  ^  do  not  warrant. 
I  think  this  appeal  should  be  dismissed. 

Stirling,  L.J.  —  I  am  of  the  same 
opinion.  I  agree  with  Mr.  Justice 
Farwell  that  the  application  of  the 
doctrine  of  cy-prh  is  one  which  ought 
not  to  be  extended.  In  the  year  1802, 
in  the  case  of  BrudeneU  v.  Elvjes,^^  Lord 
Eidon,  referring  to  previous  decisions, 
says,  *'  those  cases  have  at  least  gone,  as 
Lord  Kenyon  observes,^^  to  the  utmost 
verge  of  the  law ;  and  I  shall  find  it  very 
difficult  to  alter  an  opinion  I  have  taken 
up,  that  it  is  not  proper  to  go  one  step 
farther."  So  far  as  I  know,  since  that 
judgment  was  given  no  Judge  has  gone 
a  single  step  further  than  the  previous 
decisions  warranted.  We  have  here  to 
deal,  not  with  the  case  of  an  executory 
trust,  but  with  the  case  of  legal  limita- 
tions, and  as  to  such  a  case  Lord 
(24)  1  East,  at  p.  46  U 
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Ellenborough,  in  the  year  1 804,  in  Seavxxrd 
V.  WiUock^"^^  makes  these  observations: 
*'  Can  we  then  make  another  will  for  the 
testator  giving  to  his  devisees  different 
estates  than  those  he  meant  to  give  to 
them,  because  the  estates  he  intended 
cannot  by  the  rules  of  law  take  effect! 
This  I  conceive  would  be  assuming  a 
power  which  does  not  belong  to  us,  of 
turning  a  legal  devise  into  an  executory 
trust." 

Now,  in  the  present  case,  if  the  will 
were  simply  followed,  and  the  rule  of 
cy-prea  applied  in  the  ordinary  way  by 
turning  estates  for  life  into  estates  of  in- 
heritance in  tail,  those  estates  would  be 
vested  remainders.  The  result  of  that 
application  of  the  rule  of  cy-prh  would 
be  that  persons  whom  the  testator  never 
intended  to  provide  for  would  be  included 
in  the  limitations,  and  that  would  be 
contrary  to  the  rule  laid  down  by  Lord 
St.  Leonards,  in  a  case  of  great  authority 
— namely,  Monypenny  v.  Bering.^^  With 
a  view  to  avoid  the  infringement  of  that 
rule,  it  has  been  suggested  that  a  certain 
portion  of  these  estates  should  be  made 
subject  to  a  contingency.  That,  as  it 
appears  to  me,  is  altering  the  estates 
which  the  testator  intended  to  give,  and 
falls  within  the  condemnation  expressed 
by  Lord    Ellenborough    in  Seaward  v. 

For  these  short  reasons  I  am  not  pre- 
pared to  depart  from  the  judgment  of 
Mr.  Justice  Farwell. 

Cozens-Habdy,  L.J.,  read  his  judg- 
ment.— In  my  opinion  this  appeal  fails. 
We  are  asked  to  extend  a  very  excep- 
tional doctrine  to  a  new  case,  and  I  do 
not  feel  justified  in  doing  this.  This  is 
not  an  executory  trust,  in  which  greater 
latitude  is  allowed,  the  words  used  being 
regarded  as  instructions  for  an  accurate 
settlement  to  be  framed  by  a  skilled  con- 
veyancer. 

This  is  a  case  of  legal  devises  which 
have  only  to  be  construed,  bearing  in 
mind  that  the  oy-pr^  doctrine  is  itself  a 
rule  of  construction.  In  such  a  case  the 
authorities  enable  us  to  treat,  and  indeed 
bind  us  to  treat,  a  devise  to  an  unborn 
person  for  life  with  remainder  to  the  first 
and  other  sons  of  that  unborn  person  in 


tail  as  giving  an  estate  tail  to  that  un- 
born person.  Beyond  this  the  authorities 
do  not  go.  They  do  not  lend  any  sanc- 
tion to  the  idea  that  you  may  make  a  new 
will  for  the  testator  if  by  means  of  the 
insertion  of  contingent  limitations  or 
clauses  of  defeasance,  or  other  subtle 
devices,  you  can  steer  clear  of  the  rocks 
of  the  rule  against  perpetuities,  and  give 
legal  effect  to  the  testator^s  intention 
without  including  any  person  he  intended 
to  exclude,  or  excluding  any  person  he  in- 
tended to  include.  Seavxwr^  v.  WiUock  ^^ 
negatives  any  such  idea.  Mr.  Parker  has 
suggested  a  contingent  remainder  which, 
if  inserted  in  its  proper  place,  would,  it  is 
contended,  be  free  from  objection.  I  am 
not  quite  certain  that  it  would  attain  the 
desired  result,  though  I  assume,  for  the 
purposes  of  my  judgment,  it  would.  To 
aUowthis  insertion  would  be  an  unwarrant- 
able enlargement  of  the  cy-pr^  doctrine, 
and  would  be  really  making  a  new  will.  At 
this  period  of  the  legal  year  it  would  not 
be  right  to  discuss  at  length  the  cases 
which  have  been  commented  upon  in 
argument.  Suffice  it  to  say  that  NichoU 
V.  NichoU  ^  does  not  lay  down  any  prin- 
ciple which  can  guide  the  Court  in  this  or 
in  any  other  case.  No  reasons  are  given 
for  the  decision,  and  if,  as  seems  probable, 
it  turned  upon  a  forced  construction  of 
the  particular  will,  it  in  no  way  assists  the 
appellants.  Otherwise,  it  is  inconsistent 
with  subsequent  and  reasoned  authori- 
ties. As  to  PiU  V.  Jackson,^  in  the  first 
place  it  was  an  executory  trust,  and  in 
the  next  place  it  went,  as  Lord  Eldon 
afterwards  said,  to  the  verge  of  the 
law.  Monypenny  v.  Bering, ^^  in  its 
various  stages  through  the  Courts,  really 
seems  to  me  fully  to  justify  Mr.  Justice 
Farwell's  judgment,  and  to  oblige  us  to 
dismiss  this  appeal. 

Appeal  diamiseed. 


Solicitors— Wade  k  Lyall,  for  appellants  ; 
Johnson,  Weatberall  &  Start*  af^nts  for 
Langham  &  Swift,  Eastbourne;  Peacock  & 
Gk)ddard ;  A.  F.  k  R.  W.  Tweedie,  for  respon- 
dents. 

IBeported  hy  A.  J,  Hatl^  Eiq„ 
BarriiteT'at'Law. 
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V.    V,  RUOKLIDGB. 

Practice  —  Writ  —  Defendant  out  of 
Jurisdiction — Order  for  Substituted  Ser- 
vice at  Places  Abroad  and  toithin  the 
Jurisdiction  —  Regularity  —  Rules  of 
Supreme  Court,  Order  IX.  rule  2. 

In  ordering  substituted  service  of  a  writ 
on  a  person  out  of  the  jurisdiction  the 
kind  of  service  ordered  need  not  he  re- 
stricted to  service  out  of  the  jurisdiction^ 
buJt  may  he  extended  to  include  substUvled 
service  within  the  jurisdiction. 

Motion  to  discharge  an  order  for  the 
issue,  and  service  out  of  the  jurisdiction, 
of  a  concurrent  writ  of  summons  in  the 
above-mentioned  action  in  the  following 
circumstances : 

On  December  7,  1904,  the  plaintiff 
society  issued  a  writ  against  the  defen- 
dant, a  former  officer  of  the  society,  for  a 
declaration  of  liability  in  respect  of  former 
dealings  with  certain,  property  in  which 
the  plaintiff  society  was  interested,  and 
for  an  account  and  alternative  relief. 

On  March  13,  1905,  Farwell,  J.,  at 
chambers,  made  an  order  for  substituted 
service  of  the  writ.  On  May  11,  upon  a 
motion  to  discharge  this  order  on  the 
ground  that  the  defendant  was  not  at 
the  time  of  the  issue  of  the  writ  and  had 
not  at  any  time  thereafter  been  resident 
within  the  jurisdiction,  the  defendant's 
daughter  attended  and  was  cross-examined 
upon  her  affidavit,  wherein  she  had  stated 
that  her  father  left  England  and  went 
abroad  for  the  benefit  of  his  health  in 
October,  1904,  and  that  to  the  best  of  her 
knowledge  and  belief  he  had  not  since 
then  been  in  this  country.  It  appeared 
from  her  evidence  on  cross-examination 
that  the  defendant  was  travelling  about 
the  Continent,  and  had  been  in  France, 
and  at  Ghent,  and  intended  to  go  to 
Li^ge.  Farwell,  J.,  feeling  himself  bound 
by  the  decision  of  the  Court  of  Appeal  in 
Wilding  v.  Bean  [i89o],'  discharged  the 
order. 

(1)  60  L.  J.  Q.B.  10 ;  [1891]  1  Q.B.  100. 


On  June  5,  1905,  Swinfen  Eady,  J.,  at 
chambers,  made  an  order  that  the  plain- 
tiffs be  at  liberty  to  issue  a  concurrent 
writ  of  summons  in  the  action  and  serve 
the  same  out  of  the  jurisdiction  upon  the 
defendant  at  Calais  or  elsewhere  in  the 
Republic  of  France,  or  at  Ghent,  or 
Li^ge,  or  elsewhere  in  the  kingdom  of 
Belgium,  and  that  service  of  the  said 
writ  of  summons  by  sending  a  copy 
thereof,  together  with  a  copy  of  that 
order,  through  the  post  prepaid,  in  an 
envelope  addressed  to  the  defendant  at 
each  of  the  places  following — namely, 
''(1)  12  Rucklidge  Avenue,  Harlesden, 
Middlesex;  (2)  Aldiorpe, Anerley,  Surrey; 
(3)  care  of  Messrs.  Tarry,  Sherlock  &  King, 
solicitors,  Serjeants'  Inn,  Fleet  Street, 
E.C.;  (4)  Foste  Restante  Ghent,  Bel- 
gium ;  and  (5)  Poste  Restante  Li^ge, 
Belgium  " — should  be  deemed  good  service 
of  the  writ,  and  that  the  time  for  enter- 
ing an  appearance  should  be  twelve  days 
after  service.  The  first-named  two  ad- 
dresses were  those  of  houses  at  which  the 
defendant's  daughter  was  occasionally  to 
be  found.  The  concurrent  writ  for  ser- 
vice out  of  the  jurisdiction  was  duly  issued 
and  served  pursuant  to  the  order. 

Counsel  now  moved  to  discharge  this 
last-mentioned  order  and  to  set  aside  the 
service  of  the  writ  for  irregularity  on  the 
ground  that  the  defendant  was  not  at 
the  time  of  the  issue  of  the  original  writ  in 
the  action  and  had  not  at  any  time  since 
been  within  the  jurisdiction,  and  was  not 
at  the  time  of  the  issue  of  the  concurrent 
writ  in  the  action  and  had  not  at  any 
time  since  been  resident  at  Ghent,  or 
Lidge,  or  in  the  kingdom  of  Belgium,  out 
of  the  jurisdiction  of  the  Court. 

J,  G,  Wood,  for  the  motion. — The  ques- 
tion is  whether  a  writ  for  substituted 
service  out  of  the  jurisdiction  and  at 
places  within  the  jurisdiction  is  bad. 
Where  a  writ  is  issued  for  service  out 
of  the  jurisdiction,  it  cannot  be  served 
within  the  jurisdiction.  An  order  for 
substituted  service  ought  not  to  be 
granted  where  the  defendant  is  out  and 
remains  out  of  the  jurisdiction — Fry  v. 
Moore  [1889]^  ;  and  if  on  the  face  of  the 

(2)  58  L.  J.  Q.B.  882 ;  23  Q.B.  D.  395. 
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writ  it  appears  that  the  defendant  is  out 
of  the  jurisdiction,  it  is  irregular  for  an 
order  to  be  made  for  substituted  Bei*vice 
of  that  writ  in  this  country.  It  does  not 
follow  that  this  writ  ever  came  to  the 
knowledge  of  the  defendant,  and  the 
object  of  substituted  service  is  that  the 
writ  should  come  to  the  knowledge  of 
the  defendant  within  a  reasonable  time. 

Eve,  K.Cf  and  Auaten-CartmeU,  for 
the  plaintiif  society.^— Both  the  order  and 
service  were  regular  and  ought  not  to  be 
€et  aside — Ford  v.  Shepha/rd  [ISS5]^  and 
Anntial  Praciiee,  1905,  p.  59. 

Swinfen  Eady,  J.,  afber  stating  the 
facts  as  above  set  out  and  referring  to 
the  evidence  of  the  daughter  of  the  de- 
fendant, came  to  the  conclusion  that  the 
defendant  had  wholly  failed  to  support 
his  case  on  the  £Ekcts ;  and  his  Lordship 
continued  as  follows:  Then  as  to  the 
point  of  law.  It  was  contended  that  no 
order  could  be  made  for  the  substituted 
service  of  a  writ  for  service  abroad  by 
leaving  a  copy  of  the  writ  at  places  in 
England.  There  is  an  authority  directly 
contrary  to  that  contention — Ford  v.  Shep- 
hard,^  decided  by  Mr.  Justice  Day  and  the 
late  Master  of  the  Bolls.  In  that  case  not 
even  a  concurrent  writ  had  been  issued. 
The  headnote  is  as  follows:  "Where  a 
writ  has  been  issued  for  service  out  of 
the  jurisdiction,  and  the  defendant  is 
abroad,  a  judge,  if  the  attendant  circum- 
stances warrant  substitution,  may  pro- 
perly order  a  copy  of  such  writ  to  be 
served  within  the  jurisdiction,  although 
it  is  not  in  the  form  used  for  service 
within  the  jurisdiction." 

In  my  opinion  the  established  practice 
is  that  when  leave  is  given  to  serve  a 
writ  abroad,  and  substituted  service  of 
that  writ  may  be  effected,  that  substituted 
service  may  be,  and  frequently  is,  ordered 
to  be  effected  not  only  abroad  but  also  in 
England.  It  is  stated  on  page  59  of  the 
Annual  Practice  for  1905  that,  "In  order- 
ing substituted  service  on  a  person  out 
of  the  jurisdiction,  the  kind  of  service 
ordered  is  not  restricted  to  service  out  of 
the  jurisdiction,  but  may  be  by  substitu- 
tion effected  within  the  jurisdiction."  In 
my  judgment  that  statement  is  entirely 
(3)  34  W.  B.  63. 


in  accordance  with  the  practice.  Then 
the  passage  in  the  Annual  Pradiee  con- 
tinues :  "  Where  leave  has  been  obtained 
to  serve  a  writ  abroad,  and  it  is  shown 
that  the  defendant  resides  in  some  remote 
part  of  India,  or  other  Colony  or  foreign 
country,  and  that  personal  service  would 
either  be  very  difficult  or  very  costly,  the 
following  procedure  is  sometimes  adopted : 
The  plaintiff  sends  notice  of  the  issue  of  the 
writ  to  the  defendant  by  special  registered 
letter^  and  produces  and  verifies  the 
official  intimation  that  the  letter  has 
been  received  by  the  defendant.  Upon 
this  evidence  orders  have  on  several 
occasions  been  made  by  the  Judge  in 
Chambers  in  K.B.D.  for  substituted  ser- 
vice of  the  writ  by  sending  the  same  to 
the  defendant  by  registered  post."  In 
the  present  case  every  effort  has  been 
made  to  ensure  that  this  writ  should  come 
to  the  knowledge  of  the  defendant.  It 
was  sent  addressed  to  him  at  Poste 
Eestante  Ghent,  Poste  Bestante  Li^ge, 
12  Bucklidge  Avenue,  Harlesden,  and 
Althorpe,  Anerley,  and  it  was  sent  so  as 
to  ensure  reaching  him.  It  was  also  sent 
to  Messrs.  Tarry,  Sherlock  &  King,  his 
present  solicitors,  so  that  if  they  are  in 
communication  with  him  and  have  received 
his  instructions  to  make  this  motion,  they 
have  doubtless  informed  him  of  this  writ. 
This  is  an  attempt  to  evade  personal 
service  of  the  writ,  and  brings  this  case 
within  Order  IX.  rule  2.  It  appears  to 
me  that  the  defendant  has  been  able  to 
evade  prompt  service  of  this  writ,  and,  in 
my  opinion,  the  best  order  has  been  made, 
and  in  the  circumstances  I  refuse  this 
motion  with  costs. 


Solicitors— Tarry,  Sherlock  &  King,  for  defen- 
dant ;  Graham  Gordon,  for  plaintiff  society. 

IBeported  by  H.  J.  A,  MorrUon,  Etq,^ 
Barriiter-at'Law, 
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Warbinoton,  J.  ^  Pedlab  v.  Road  Block 

1905.  >  Gold  Mines 

July  28.        )        op  India,  Lim. 

Company — MemorartdAAm  of  AaaocicUian 
— Primary  Object — Wide  General  Powers 
— Constrtustion — Ultra  Vires, 

A  company  was  faiifned—firsty  to  acquire 
amd  take  over  as  a  goirtg  caneem  the  under- 
taking of  another  gold-mining  company  ; 
avd  secondly  f  to  acquire  gold  mines,  mining 
amd  other  rights^  and  land^  auriferotiSf 
metaUiferotiSy  or  otherwise^  or  amy  interests 
in  the  same,  in  Mysore  arid  elsewhere^  and 
to  worky  exerdssy  develop,  and  turn  to 
account  the  said  mines,  <S:c,  The  memo- 
randum of  association  also  gave  the  com- 
pany wide  general  powers.  The  property 
acquired  under  the  first  object  was  not 
workable  at  a  profit,  and  the  directors  now 
sought  to  purchase  other  mining  properties 
in  Bombay,  A  general  meeting  of  the 
company  was  called,  and  a  resolution  was 
passed  approving  of  the  draft  agreementy 
ofnd  aiMorising  the  directors  to  enter  into 
it  and  carry  il  into  effect.  On  a  motion 
by  a  sho/reholder  for  an  injunction  to  re- 
strain the  company  from  entering  into  the 
agreemerU  on  the  ground  that  it  was  uUra 
vires, — Held,  that  the  main  object  of  the 
company  was  gold  mining  in  ^^  Mysore 
and  elsewhere,^*  and  that  the  proposed 
agreement  to  purchase  other  mining  pro- 
perties was  %oiUhin  the  objects  stated  in  the 
memorwndum  of  association,  and  injunc- 
tion refused, 

Stephens  v.  Mysore  Beefs  (Kangundy) 
MiniDg  Co.  (71  L.  J.  Ch.  295 ;  [1902] 
1  Oh.  745)  discussed  and  distinguished. 

Motion  by  a  shareholder  in  the  Eoad 
Block  Gold  Mines  of  India,  lim.,  for  an 
interim  injunction  to  restrain  the  com- 
pany from  entering  into  an  agreement 
giving  the  company  an  option  to  purchase 
certain  mining  property  in  the  Bombay 
Presidency  on  the  ground  that  the  agree- 
ment was  uUra  vires  the  company. 

The  company  was  incorporated  under 
the  Companies  Acts  on  July  15,  1903, 
under  the  name  of  the  Road  Block  QtoldL 
Mines  of  India,  Lim.,  with  a  capital  of 
180,000^.,  divided  into  180,000  shares  of 
\L  each.  The  objects  for  which  the  com- 
pany was  established  were  specified  in 
Vol.  74.— Ohano. 


clause  3  of  the  memorandum  of  associa- 
tion, which  was  divided  into  twenty-five 
paragraphs. 

The  following  sub-clauses  were  referred 
to  in  the  argument : 

'*(!)  To  acquire  and  take  over  as  a 
going  concern  the  undertaking  of  the 
Road  Block  Gold  Mining  Company  of 
India  Limited  (incorporated  in  1900)  and 
all  or  any  of  the  assets  and  liabilities  of 
that  company,  and  with  a  view  thereto 
to  enter  into  and  carry  into  effect  with 
or  without  modification  the  agreement  re- 
ferred to  in  article  3  of  the  articles  of 
association  of  this  company.'' 

'*  (2)  To  acquire  Gold  Mines,  mining 
and  other  rights  and  land,  auriferous, 
metalliferous  or  otherwise  or  any  interests 
in  the  same  respectively  in  Mysore  and 
elsewhere,  and  to  work,  exercise,  develop 
and  turn  to  account  the  said  mines, 
rights  and  land  or  interests  therein 
respectively." 

*'  (8)  To  purchase  or  otherwise  acquire 
and  undertake  all  or  any  part  of  the 
business,  property  and  liabilities  of  any 
person  or  company  carrying  on  any  busi- 
ness which  the  company  is  authorised  to 
carry  on,  or  possessed  of  property  suitable 
for  the  purposes  of  the  company." 

"(11)  To  enter  into  partnership  or 
into  any  arrangements  for  sharing  profits, 
union  of  interests,  joint  adventure,  re- 
ciprocal concessions  or  co-operation  with 
any  person  or  company  carrying  on  or 
engaged  in,  or  about  to  carry  on  or 
engage  in  any  business  or  transaction 
which  the  company  is  authorised  to  carry 
on  or  engage  in,  or  any  business  or  trans- 
action capable  of  being  conducted  directly 
or  indirectly  to  benefit  this  company,  and 
to  take  or  otherwise  acquire  and  hold 
shares  or  stock  in  or  securities  of^  and  to 
subsidise  or  otherwise  assist  any  such 
company,  and  to  sell,  hold,  reissue,  with 
or  without  guarantee,  or  otherwise  deal 
with  such  shares  or  securities." 

"  (12)  Generally  to  purchase,  take  on 
lease,  or  in  exchange,  hire  or  otherwise 
acquire  any  real  or  personal  property,  and 
any  rights  or  privileges  which  the  com- 
pany may  think  necessary  or  convenient 
with  reference  to  any  of  these  objects  or 
capable  of  being  profitably  dealt  with  in 
connection  with  any  of  the  company's 
3E 
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property  or  rights  for  the  time  being, 
and  in  particular  any  easements,  ships, 
barges,  rolling  stock  and  stock-in-trade." 

<'(U)  To  sell  the  undertaking  of  the 
company  or  any  part  thereof  for  such 
consideration  as  the  company  may  think 
fit,  and  in  particular  for  shares,  deben- 
tures or  securities  of  any  other  company 
having  objects  altogether  or  in  part 
similar  to  those  of  this  company." 

"(15)  To  promote  any  company  or 
companies  for  the  purpose  of  acquiring 
all  or  any  of  the  property,  righto,  and 
liabilities  of  this  company,  and  for  any 
other  purpose  which  may  seem  directly  or 
indirectly  calculated  to  benefit  this  com- 
pany, and  to  underwrite  or  subscribe  for 
or  procure  to  be  underwritten  or  sub- 
scribed for  all  or  any  part  of  the  share  or 
debenture  capital  of  any  such  company." 

"  (24)  To  sell,  improve,  manage,  develop, 
exchange  and  enfranchise,  lease,  mortgage, 
dispose  of,  turn  to  account,  or  otherwise 
deal  with  all  or  any  part  of  the  property 
or  rights  of  the  company." 

"(25)  To  do  all  such  other  things  as 
are  incidental  or  conducive  to  the  attain- 
ment of  the  above  objecte,  and  so  that  the 
word  'company'  in  this  clause  shall  be 
deemed  to  include  any  partnership  or 
other  body  of  persons,  whether  incor- 
porated or  not  incorporated,  and  whether 
domiciled  in  the  United  Kingdom  or  else- 
where, and  so  that  the  objecto  specified  in 
each  paragraph  of  this  clause  shall,  except 
when  otherwise  expressed  in  such  para- 
graph, be  in  nowise  limited  or  restricted  by 
reference  to  or  reference  from  the  terms 
of  any  other  paragraph  or  the  name  of  the 
company." 

Aiter  spending  considerable  sums  of 
money  on  the  exploration  and  examination 
of  the  Road  Block  property,  the  directors 
came  to  the  conclusion  that  it  was  not 
worth  spending  any  more  money  upon, 
and  they  accordingly  entered  into  an 
agreement,  which  received  the  sanction  of 
a  meeting  of  the  company,  for  the  acquisi- 
tion of  another  property,  not  in  Mysore, 
but  just  over  the  border  in  the  Presidency 
of  Bombay.  That  agreement  was  made 
between  the  Sangli  Gold  Mines,  Lim., 
thereinafter  called  the  vendors,  of  the  one 
part,  and  the  Koad  Block  Gold  Mines  of 
India,  Lim.,  thereinafter  called  the  pur- 


chasei*8,  of  the  other  part.  After  reciting 
the  title  of  the  vendors  to  the  property 
in  question,  the  agreement  provided  that 
"  The  purchasers  shall  subject  as  herein- 
after provided  during  a  period  of  two  years 

from  the day  of enter  upon  the 

Yelisirur  properties  and  take  all  necessary 
steps  for  prospecting  and  testing  the  same 
and  they  shall  expend  during  such  period 
of  years  with  a  view  to  proving  the  value 
of  the  Telisirur  properties  a  sum  of  not 
less  than   5,000/.     The  purchasers  shall 
also  pay  to  the  vendors  upon  the  execution 
hereof  the  sum  of  50/.   For  the  considera- 
tion aforesaid  the  vendors  agree  that  they 
will  not  for  the  said  period  of  two  years  " — 
that  is  the  limited  period — "  sell  or  agree 
to  sell  or  offer  for  sale  the  Yelisirur  pro- 
perties or  any  part  thereof  to  any  person 
or  persons  or  company  or  companies  other 
than  the  purchasers  or  their  nominees. 
But  if  within  the  said  period  of  two  years 
the  purchasers  shall  give  notice  in  writing 
to  the  vendors  by  registered  post  addressed 
to  them  at  their  registered  offices  to  sell 
and  that  they  the  purchasers  will  pur- 
chase or  procure   to  be  purchased  the 
Yelisirur  properties  thereupon  the  sale 
and  purchase  thereof  shall  proceed  and  be 
carried  out  on  the  terms  and  conditions 
hereinafter  specified  and  a  valid  and  com- 
plete contract  for  sale  and  purchase  of  the 
Yelisirur  properties  upon  the  said  terms 
and  conditions  shall  be    deemed  to   be 
existing  and  on  foot  between  the  said  par- 
ties hereto — ^that  is  to  say  .  .  ."  Clause  4 
provided  for  the  proper  assurance  of  the 
property   as    the   purchasers  should   in 
writing  direct.     Clause  5  provided  that 
part  of  the  consideration  should  be  the 
sum  of  1,250/.  cash.    The  clause  as  to  the 
residue  of  the  consideration  was  as  follows : 
"The  purchasers  shall  either  (1)  Increase 
their  share  capital  and  procure  the  same 
to  be  subscribed  and  taken  up  in  such  a 
manner  and  to  such  an  extent  as  shall  be 
necessary  to  give  them  a  subscribed  capital 
sufficient  when  paid  up  to  provide  a  cash 
working  capital  of  45,000/.  over  and  above 
anything  payable  to  the  vendors  under 
this  agreement  and  issue  to  the  vendors 
or  their  nominees  as  fully  paid  15  per 
cent,  of  the  nominal  share  capital  of  the 
purchasers  after  the  same  shall  have  been 
so  increased  as  aforesaid,  or  (2)  Form  or 
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procure  to  be  formed  a  new  company 
limited  by  shares  having  a  subscribed 
share  capital  sufficient  when  paid  up  to 
provide  a  cash  working  capital  of  45,0002. 
over  and  above  anything  payable  by  such 
new  company  for  the  properties  purchased 
by  them  and  enter  into  an  agreement  for 
the  resale  of  the  Yelisirur  to  such  new 
company  and  procure  15  per  cent,  of  the 
nominal  share  capital  of  such  new  com- 
pany to  be  issued  as  fully  paid  to  the 
vendors  or  their  nominees." 

On  July  25,  1905,  a  second  ordinary 
general  meeting  of  the  company  was  held, 
and  a  resolution  was  passed  approving  of 
the  draft  agreement  and  authorising  the 
directors  to  enter  into  it  and  carry  it  into 
effect. 

A  question  having  arisen  as  to  the 
power  of  the  directors  to  acquire  this  new 
property,  having  regard  to  the  decision 
in  Stephens  v.  Mysore  Beefs  (Kangundy) 
Mining  Co,  [l902],*  where  the  memo- 
randum of  association  was  very  similar 
to  the  present  one,  this  action,  which 
was  a  friendly  one,  was  started  by  the 
plaintiff  on  July  26,  1905. 

Roioden,  K,C,,  and  S.  Dickinson^  for 
the  plaintiff. — ^This  company  was  formed 
to  acquire  and  take  over  as  a  going 
concern  the  undertaking  of  the  Road 
Block  Gold  Mining  Go.  of  India,  Lim. 
(incorporated  in  1900).  The  wider 
powers  conferred  by  the  other  sub- sections 
are  subsidiary  to  that.  The  company  has 
no  power  to  acquire  other  gold  mines 
elsewhere,  even  with  the  consent  of  the 
shareholders — Haven  Gold-Mining  Co,, 
In  re  [l882],^  and  German  Date  Coffee  Co., 
In  re  [1882].^  This  case  is  exactly 
similar  to  Stephens  v.  Mysore  Reefs  {Kan- 
gnndy)  Mining  Co,,  Lim,,^  where  the 
directors  were  restrained  from  acquiring 
a  gold  mine  in  another  place.  This 
company  ought  to  be  restrained. 

[They  also  referred  to  Crown  Bank,  In 
re  U89o].'»] 

.  JSve,  K.C,  and  Frarik  L,  Wright,  for 
tlie  defendants. — It  is  necessary  to  con- 
sider the  true  meaning  of  the  memoran- 

(1)  71  L.  J.  Ch.  295  ;  [1902]  1  Ch.  746. 

(2)  51  L.  J.  Ch.  242 ;  20  Ch.  D.  151. 

(3)  61  L.  J.  Oh.  564 ;  20  Ch.  D.  169. 

(4)  59  L.  J.  Ch.  739 ;  44  Ch.  D.  634. 


dum.  The  object  of  this  company  is 
gold  mining  generally,  in  <'  Mysore  and 
elsewhere."  The  subsidiary  clauses  must 
be  construed  by  reference  to  the  primary 
clause.  The  substratum  of  this  company 
is  not  gone,  as  was  held  in  German  Date 
Coffee  Co,,  In  re.'  This  case  is  different 
from  Stephens  v.  Mysore  Reefs  (Kan- 
gundy)  Mining  Co.,  Lim,,^  for  there  the 
proposal  was  to  carry  on  financial  opera- 
tions in  West  Africa.  It  is  not  necessary 
to  rely  upon  clause  25,  because  what  this 
company  wishes  to  do  is  within  its  main 
object — namely,  gold  mining  generally. 
The  motion  is  misconceived,  and  ought  to 
be  refused. 

Rowden,  K,C,,  replied. 

Wa&binoton,  J.,  after  stating  the  facts 
as  set  out  above,  continued :  Now,  what 
is  the  true  effect  of  that  agreement  ^  It 
seems  to  me  to  be  clearly  this — First,  an 
option  is  given  to  the  company,  to  be 
converted  at  the  company's  will  into  an 
absolute  contract,  to  purchase  this  pro- 
perty, but  with  a  further  option  to  the 
company  that  if  it  thinks  fit  it  may 
direct  that  the  property,  instead  of  being 
conveyed  to  itself,  sludl  be  conveyed  to 
the  purchasing  company ;  but  it  is  to  be  - 
borne  in  mind  that  the  second  option  is 
merely  for  the  sale  to  a  company  to  be 
promoted  by  the  present  company.  It 
does  not  involve  the  present  company  in 
any  financial  liability  to  any  such  new 
company,  or  in  any  liability  to  subscribe 
foi  the  shares  of  that  new  company. 
That  is  important,  as  will  appear  here- 
after. The  question  is.  Is  that  agreement 
vJUra  vires  this  company)  Now,  first, 
what  is  the  true  way  of  construing  a' 
memorandum  of  association  containing 
wide  words  such  as  this  memorandum 
contains?  There  one  is  guided  by 
the  judgments  of  the  Gourt  of  Appeal 
in  German  Date  Coffee  Co,,  In  re,* 
and  I  think  the  best  statement  of  the 
rule  of  construction  to  be  adopted  is 
that  contained  in  the  judgment  of 
Lord  Justice  lindley;  the  o^er  judg- 
ments contain  the  same  piinciple  in 
the  result,  but  Lord  Justice  Lindley 
starts  his  judgment  by  stating  what  he 
thinks  is  the  true  principle  to  be  observed. 
Now,  before  I  read  that  passage,  it  is 
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desirable  to  see  what  was  the  memoran- 
dum of  association  that  the  Court  was 
there  construing,  and  what  was  the  pur- 
pose which  the  company  was  intending 
to  carry  out,  and  which  in  the  result  was 
said  not  to  be  within  their  powers.  The 
memorandum  of  association  in  that  case 
contained  eight  clauses,  and  eight  only. 
The  first  of  those  clauses  provided  that 
the  object  of  the  company  was :  ''  To 
acquire  and  purchase,  and  to  use,  exer- 
cise, and  vend  certain  inventions  for  manu- 
facturing from  dates  a  substitute  for 
cojQfee,  for  which  a  patent  has  or  will 
be  granted  by  the  Empire  of  Germany." 
Then  clauses  2  to  7  contain  provisions 
which  refer  in  dear  terms  to  those  par- 
ticular inventions  and  no  others.  Then 
clause  8  was  this:  "To  import  all  de- 
scriptions of  produce  for  the  purposes  of 
food,  and  the  exporting  of  the  same,  and 
the  selling  and  disposing  thereof  respec- 
tively, and  to  acquire  by  purchase  or  to 
lease  or  hire  any  land  and  buildings, 
steam-engines  <te.  either  in  connection 
with  the  above-mentioned  purposes  or 
otherwise,  for  the  purposes  of  the  company 
or  any  company  in  the  formation  of  whid^ 
the  company  may  have  an  interest."  Now, 
of  course,  that  clause,  read  by  itself,  was 
as  wide  as  words  could  be.  It  would 
enable  the  company  (which  was  called 
the  German  Date  Coffee  Co.),  if  read 
literally,  to  carry  on  any  business  what- 
ever connected  with  the  importation  of 
produce  for  the  purposes  of  food.  That 
was  the  memorandum  which  the  Court 
had  to  construe.  The  fEiots  were  that  the 
patents  they  were  formed  to  acquire  had 
not  been  granted.  That  object,  therefore, 
expressed  in  the  first  seven  paragraphs, 
had  failed  altogether.  But  they  proposed 
to  acquire  another  patent  in  another 
country  for  the  same  or  a  similar  inven- 
tion. The  way  in  which  the  matter  came 
before  the  Court  was  upon  a  winding-up 
petition,  it  being  alleged  that  the  sub- 
stratum of  the  company  had  gone.  Now 
I  come  to  Lord  Justice  lindley's  judg- 
ment. He  says :  "  The  first  question  we 
have  to  consider  is.  What  is  the  fair  con- 
struction of  the  memorandum  of  assoda- 
tion  ?  It  is  required  by  the  Act  of  1862 
to  state  what  the  objects  of  the  company 
are.     In  construing  this  memorandum  of 


association,  or  any  other  memorandum  of 
association  in  which  there  are  general 
words,  care  must  be  taken  to  cofistrue 
those  general  words  so  as  not  to  make- 
them  a  trap  for  unwary  people.  General 
words  construed  literally  may  mean  any- 
thing ;  but  they  must  be  taken  in  connec- 
tion with  what  are  shewn  by  the  ocmtext' 
to  be  the  dominant  or  main  objecto.  It- 
will  not  do  under  general  words  to  turn  a* 
company  for  manu&cturing  one  thing 
into  a  company  for  importing  something 
else,  however  general  the  words  are. 
Taking  that  as  the  governing  principle^ 
it  appears  to  me  plain  beyond  all  reason- 
able dispute  that  the  real  object  of  thi» 
company,  which,  by  the  bye,  is  called  tb» 
German  Date  Coffee  Company,  Limited, 
was  to  manufacture  a  substitute  for  eoffee 
in  Germany  under  a  patent,  valid  accord- 
ing to  Grerman  law.  It  is  what  the  com- 
pany was  formed  for,  and  all  the  rest 
is  subordinate  to  that.  The  words  are 
general,  but  that  is  the  thing  for  which 
the  people  subscribe  their  money." 

Now,  applying  that  prindple  to  the 
present  case,  and  for  the  moment  treating 
it  as  uncovered  by  any  authority  except 
that  case,  for  what  ought  I  to  say  this  com- 
pany was  formed  )  It  is  called  the  Road 
Block  Gold  Mines  of  India,  Lim.  That 
by  itself,  of  course,  tells  one  nothing 
except  that  it  is  formed  for  gold  mining, 
and  that  in  order  to  distinguish  that  com- 
pany from  other  gold-mining  oompanies 
it  is  called  the  "  Road  Block."  Then  we 
find  a  little  further  light  is  thrown  upon 
it  by  the  first  sub-clause  of  clause  3,  which 
is :  *'  To  acquire  and  take  over  as  a  going 
concern  the  undertaking  of  the  Eoad 
Block  Gold  Mining  Company  of  India^ 
Limited."  That,  no  doubt,  is  the  original 
first  object,  and  that  for  which  it  waa 
first  incorporated,  and  now  we  know  why 
that  particular  name  was  selected  for  the 
company  among  other  gold-mining  com- 
panies. But  that  is  not  all.  The  next 
clause  goes  on  to  provide  that  it  may 
acquire  gold  mines  and  other  thingB» 
which  I  need  not  enumerate,  in  Mysore 
and  elsewhere.  For  my  present  purpose 
I  need  read  no  more  of  these  dausee  in 
the  memorandum,  because  they  certainly 
do  not  conflict  with  the  construction 
which  I  am  about  to  put  upon  those  first 
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i;wo  clauses.  In  my  opimon,  looking  at 
this,  and  treating  it  as  entirely  unfettered 
■by  authority,  I  should  have  said  that  the 
•object  of  this  company  was  gold  mining, 
not  gold  mining  in  a  particular  mine  and 
in  no  other,  but  gold  mining  generally. 
Otherwise  I  cannot  imagine  what  force  is 
to  be  given  to  the  words  *'  and  elsewhere  " 
in  sub-clause  2  of  clause  3,  because  it 
«eem8  to  me  if  you  were  to  say  that  the 
•object  of  the  company  is  gold  mining  only 
in  the  Road  Block  Gold  Mines,  and  other 
gdd  mining  incidental  to  the  working  of 
the  Road  Block  Mines,  you  reduce  clause  3 
to  an  absurdity.  To  say  that  you  are  to 
work  the  Road  Block  Mines  and  to 
acquire  gold  mines  elsewhere  than  in 
Mysore  as  incidental  to  the  working  of 
the  Road  Block  Gold  Mines  seems  to  me 
to  be  ridiculous.  I  must  therefore,  I 
think,  treat  this  as  a  company  formed  for 
the  purpose  of  gold  mining  not  only  in 
Mysore,  but  elsewhere  where  the  company 
<nay  think  it  right  to  acquire  a  gold  mine. 
But  the  object  of  the  company  is  gold 
mining.  Then,  starting  with  that,  is  the 
present  agreement  an  agreement  for  gold 
mining,  that  which  a  company  formed 
for  the  purpose  of  gold  mining  might 
properly  enter  into )  I  have  stated  the 
nature  of  the  agreement.  It  is  enough 
to  say  that,  so  £Etr  as  that  agreement  pro- 
vides for  the  working  and  purchasing  of 
the  gold  mine  referred  to  in  it,  it  is  an 
agreement  which  might  properly  be 
-entered  into  by  a  gold-mining  company. 
It  comes  within  the  very  objects  for 
^hich  a  gold-mining  company  is  estab- 
lished. But  the  agreement  is  not  confined 
to  the  purposes  of  simply  purchasing  a 
^old  mine  which  the  company  is  to  work  ; 
snd  so  far  as  it  departs  from  that  purpose 
•one  has  to  see  whether  the  other  minor 
purposes  of  the  agreement  are  authorised 
hy  the  memorandum  of  association.  Now, 
there  one  has  to  go  a  little  further,  and 
you  find  that  the  company,  besides  taking 
power  as  a  gold-mining  company  (still 
•confining  it  to  its  object  as  a  gold-mining 
company),  is  not  confined  merely  to  pur- 
chasing property  which  it  will  work  itself, 
but  it  has  power  to  promote  companies 
for  the  purpose  of  acquiring  any  of  the 
properties,  rights,  and  liabilities  of  the 
company — that  is  to  say,  if  it  was  incon- 


venient to  work  the  whole  of  the  Road 
Block  property  it  might  promote  a  com- 
pany for  the  purpose  of  acquiring  that 
part  of  the  Road  Block  property  which  it 
did  not  choose  to  work  itself.  If  so,  what 
is  proposed  by  this  agreement  would 
come  within  that  clause.  By  the  agree- 
ment the  company  acquired  the  right  on 
certain  terms  to  have  conveyed  to  itself 
or  its  nominees  the  property  mentioned 
in  that  agreement.  Instead  of  taking  it 
itself,  if  it  acts  under  the  second  alterna- 
tive in  clause  6  of  the  agreement,  it  may 
promote  a  company  to  acquire  those  rights 
which  the  company  has  under  the  agree- 
ment. Starting,  then,  again  on  the 
assumption  that  it  is  a  company  for  gold 
mining,  and  for  no  other  purposes  except 
such  as  are  incidental  to  gold  mining  and 
authorised  by  the  terms  of  the  memoran- 
dum, I  should  come  to  the  conclusion,  if 
unfettered  by  authority,  that  this  agree- 
ment was  within  the  terms  of  the  memo- 
randum. I  say  nothing  about  sub- 
clause 25 — I  would  rather  not,  because 
that  contains  very  wide  words  which  it 
is  unnecessary  to  rely  upon  for  the  pur- 
poses of  this  case,  and  as  to  the  effect  of 
which  'I  think  it  is  not  wise  to  express 
any  opinion  unless  one  is  obliged  to.  I 
therefore  put  sub-clause  25  out  of  the 
question  altogether,  and  say  nothing 
about  it. 

But  now  am  I  at  liberty  to  act  on  the 
view  I  have  stated?  A  very  similar 
point  came  before  Mr.  Justice  Swinfen 
Eady  in  the  case  of  Stephens  v.  Mysore 
Reefs  {Kangundy)  Mining  Co,,  Lim,^ 
The  memorandum  was  to  aJl  intents  and 
purposes  the  same  as  the  present.  The 
proposal  which  he  held  to  be  ttUra  vires 
was,  as  I  shall  shew  directly,  not  the 
same,  but  I  think  very  different;  and 
one  must  regard  the  view  which  the 
learned  Judge  expressed  of  the  memoran- 
dum as  being  to  some  extent  based  upon 
and  influenced  by  the  nature  of  the  ques- 
tion which  he  had  to  decide.  It  was  not 
necessary  for  him  to  decide  whether  the 
primary  object  of  that  company  was  gold 
mining  or  mining  in  a  particular  mine, 
because  whether  the  construction  was  that 
its  object  was  gold  mining  generally  or 
mining  in  a  particular  mine,  I  think  the 
agreement    in  that  case  did    not  come 
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within  the  objects.  Now,  looked  at  in 
that  light,  I  think  I  am  able  to  distinguish 
that  case.  Of  course,  in  a  question  of 
construction,  in  my  view,  no  Judge  is 
bound  by  the  decision  of  another  Judge. 
He  is  obliged  to  express  his  view  of  the 
meaning  of  the  document  which  he  has  to 
construe,  and  in  expressing  that  view,  in 
my  opinion,  he  is  not  bound  by  the  view 
of  somebody  else.  I  remember  hearing 
Sir  George  Jessel  say  that  he  should  not 
regard  himself  as  bound  by  the  decision 
of  a  previous  Judge  on  the  construction 
of  the  identical  document  and  the  identical 
passage  of  the  document  which  he  had  to 
construe.  Now,  what  Mr.  Justice  Swinfen 
Eady  said  in  that  case  was  this  :  "  In  my 
opinion,  the  right  way  to  construe  the 
memorandum  of  association  is  to  take  the 
first  paragraph  of  clause  3,  as  stating  the 
principal  or  primary  object  for  which  the 
company  is  formed,  i.€.  'to  acquire  and 
take  over  as  a  going  concern  the  under- 
taking of  the  Mysore  Reefs  (Kangundy) 
Ltd.'  Then  the  remaining  paragraphs  of 
clause  3  must  be  read  as  conferring  on 
the  company  full  and  ample  powers  for 
carrying  out  that  main  object.  It  is  right 
to  give  a  liberal  construction  to  these 
subsidiary  paragraphs  to  enable  the  main 
object  of  the  company  to  be  carried  out. 
But  it  is  not  right  to  accept  a  construction 
which  would  virtually  enable  the  company 
to  carry  on  any  business  or  undertaking 
of  any  kind  whatever.  I  think  I  am 
precluded  from  so  wide  a  construction,  not 
only  by  the  general  principles  of  construc- 
tion, but  by  the  several  authorities  cited  by 
counsel  for  the  plaintiff,  and  particularly 
by  Lord  Justice  Lindley's  judgment  in 
the  case  of  the  German  Date  Coffee  Co.y  In 
re,^^  Then  he  cites  that  passage  from 
Lord  Justice  Lindley's  judgment  which  I 
have  already  read.  Then  he  says:  "  Con- 
struing then  this  memorandum  hirlj  and 
reasonably,  as  it  ought  to  be  construed,  I 
am  of  opinion  that  the  proposed  scheme 
is  not  authorized  by  the  memorandum." 
Then  he  proceeds  to  deal  with  sub- 
clause 25,  with  which,  as  I  say,  I  do  not 
propose  to  deal.  In  the  first  place,  the 
learned  Judge  there  does  not  refer  to  sub- 
clause 2  of  the  memorandum,  and  I  think 
for  the  reason  which  will  be  obvious  when 
I  come  directly  to  see  what  it  was  the 
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company  were  proposing  to  do.  As  I 
have  already  said,  it  was  not  necessary 
for  him  to  say  whether  that  company  was 
for  gold  mining  generally  or  whether  it 
was  for  the  carrying  on  of  a  particular 
mine.  What  the  company  there  was 
proposing  to  do  was  this:  The  original 
mine,  as  in  this  case,  had  fidled.  That 
mine  was  in  Mysore,  as  indicated  by  the 
name  of  the  company.  The  company 
proposed  to  obtain  an  option  over  a  mine 
in  West  Afirica,  but  not  with  a  view, 
under  any  circumstances,  of  purchasing  it 
themselves.  They  were  to  obtain  the 
option^  and,  if  they  thought  it  worth  while, 
then  a  subsidiary  company  would  be 
formed  with  a  capital  of  75,000/.,  the 
purchase  price  to  be  25,000/.,  payable 
entirely  in  shares,  leaving  a  working 
capital  of  50,000Z.,  of  which  30,000/.  would 
be  subscribed  by  this  company  and  20,000/. 
in  shares  would  be  held  in  reserve.  The 
company  therefore  were  there  to  embark, 
as  was  argued  by  the  plsdntiffs  in  putting 
their  case  before  the  Court,  in  a  financiid 
speculation  pure  and  simple.  They  were 
to  subscribe  to  this  company,  but  they 
were  not  to  acquire  the  property  over 
which  they  were  to  have  an  option ;  they 
were  merely  to  embark  the  money  of  the 
shareholders  in  subscribing  to  another 
company  formed  for  the  purpose  of 
acquiring  this  gold  mine. 

Now,  again  going  back  to  Mr.  Justice 
Swinfen  Eady's  judgment,  if  I  may  say 
so,  I  heartily  concur  with  his  statement 
that  it  is  not  right  to  accept  a  construc- 
tion which  would  virtually  enable  a  com- 
pany to  carry  on  any  business  or  under- 
taking of  any  kind  whatever,  and  I  have 
not  said  a  word,  and  I  do  not  propose  to 
say  a  word,  which  could  in  any  way  lead 
to  the  belief  that  I  depart  in  the  least 
from  the  principle  so  laid  down;  but 
where  I  do  venture  to  differ  with  the 
greatest  respect  from  one  expression  in 
his  judgment  is  where  he  states  the  effect 
of  the  remaining  sub-paragraphs  of 
clause  3.  He  says :  "  the  remaining 
paragraphs  of  clause  3  must  be  read  as 
conferring  on  the  company  fu]l  and  ample 
powers  for  carrying  out  that  main  ob- 
ject." Now  I  venture  to  think  that  he 
had,  because  it  was  unnecessary  for  him  in 
that  case,  passed  over  the  effect  of  sub- 
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ly  and  bad,  because  it  was  not 
neoeasary  for  bim  to  go  furtber,  expressed 
a  view  tbat  tbe  main  object  of  tbe  com- 
pany — in  &msb  really  tbe  only  object  of  tbe 
company — was  to  acquire  tbe  particular 
« mines.  Now  it  seems  to  me  tbat  in  tbe 
present  case,  wbere  I  bave  to  consider 
wbat  is  tbe  real  object  of  tbe  company,  I 
am  bound  to  see  wbetber  I  am  obliged  to 
confine  it  to  tbat  wbicb  is  expressed  in 
tbe  first  sub-clause  or  wbetber  I  can  go 
furtber;  and  for  tbat  reason  I  tbink  I  am 
justified,  witbout  relying  upon  tbe  prin- 
ciple wbicb  I  bave  already  mentioned 
that  no  Judge  is  bound  in  tbe  matter  of 
construction  by  tbe  decision  of  a  previous 
Judge,  in  saying  tbat  even^  if  tbat  were 
not  tbe  true  principle  upon  wbicb  I  must 
go,  I  am  justified  in  saying  tbat  I  am  not 
bound  by  tbe  decision  of  Mr.  Justice 
Swinfen  Eady  on  bis  expression  of 
opinion  on  tbe  construction  of  tbe 
memorandum  contained  in  bis  judgment. 
With  tbe  decision  in  tbat  case  I  bave 
notbing  to  do,  and  I  do  not  say  a  word, 
as  it  would  not  be  respectful  for  me  to  do 
so,  except  tbat  if  tbis  case  came  witbin  it 
I  sbould  follow  it ;  but  I  tbink  tbat,  so 
far  as  tbe  construction  of  tbis  memoran- 
dum is  concerned,  I  am  able  to  distin- 
guisb  tbe  judgment  of  Mr.  Justice 
Swinfen  Eady  in  Stephens  v.  Mysore 
Beefs  (Kcmgwndy)  Mining  Co,^  Lim} 
I  tbink  bere  tbe  real  object  of  tbe  com- 
pany was  gold  mining;  tbe  agreement 
wbicb  tbey  entered  into  is  as  to  gold 
mining;  tiie  rest  of  tbe  agreement  is 
incidental  to  tbat,  and  falls  witbin  tbe 
incidental  clauses  of  tbe  memorandum. 
On  tbeee  grounds  I  think  the  plaintiffs' 
I  fails. 


Solicitors — Fetch  &  Co. ;  Francis  &  Johnson. 

\Beported  hy  W.  A,  O,  Woods,  Ut^., 
Barritter-at'Law. 


Farwell,  J.  "^        Oathebinb  Hunt*s 

1905.        >   SsiTLED  Estates, /n  re; 
Aug.  10,  ll.JlTuLTEEL  V.  Lawdeshaykx; 

Settled  Land — Capital  Money — Tenant 
for  Life — Investment — Selection  —  Fidu- 
ciary Position — Discretion — Improper  In- 
vestment— Interference  by  Court  —  Bona 
Fides  —  Leaseholds  —  Settled  Land  Act, 
1882 (45 d' 46  Vict. c.  38), s.  21, subs.  vii. ; 
s,  22,  subs.  2 ;  s.  53. 

In  the  selection  of  investments  for  capital 
moneys  under  the  Settled  Land  Acts^  the 
tenant  for  life  is  in  the  position  of  an 
ordinary  trustee  who  has  a  diseretionary 
power,  and  it  is  not  enough  for  the  selected 
investment  merely  to  faU  within  the  de- 
scription of  investments  authorised  .  by 
those  Acts,  it  must  in  other  respects  also  be 
a  proper  and  suitable  investment,  and  one 
which  a  trustee  would  be  justified  in 
acc^ting. 

Whether  the  tenant  for  Ufe  in  selecting 
such  investments  has  acted  bonafde  or  not, 
the  Court  unU,  in  the  interest  of  the  re- 
maindermen, interfere  to  prevent  improper 
or  unsuitable  investment,  and  in  such  a 
case  the  trustees  of  the  settlem^ent  are  not 
bownd  to  comply  with  the  direction  of  the 
tenant  for  life,  but  are  justified  in  obtain- 
ing the  direction  of  the  Court. 

Fight  leasehold  houses  of  the  artisan 
dass,  held  for  a  term  of  ninety-two  years 
unexpired,  at  ground  rents  amounting  to 
50Z.  per  annum,  and  which  were  descrihed 
by  the  surveyor  employed  by  the  trustees  as 
'^  badly  planned^  badly  built,  badly 
drained,'^  and  as  likely  to  be  "  increasingly 
expensive  to  maiiitain  in  repair  and  keep 
occupied,"  held  not  to  be  a  proper  invest- 
m.entfor  capital  moTiey. 

Adjourned  summons  and  witness  action. 

Tbe  summons  was  taken  out  by  tbe 
trustees  for  the  purposes  of  tbe  Settled 
Land  Act  of  the  settlement  created  by 
the  will  of  the  late  Catherine  Hunt,  who 
died  on  June  28,  1869,  for  tbe  direction 
of  the  Court  in  the  circumstances  herein- 
after mentioned.  The  respondents  to  the 
summons  were  tbe  tenant  for  life  under 
the  settlement,  and  the  assignee  of  his  life 
estate.  The  plaintiflb  in  the  action  were 
the  remaindermen  under  the  settlement, 
and  tbe  defendants  were  tbe  teuant  for 
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life,  the  assignee  of  his  life  estate,  and  the 
trustees  of  the  settlement  for  the  purposes 
q£  the  Settled  Land  Act.* 

The  material  fBuota  were  as  follows  : 
On  April  6,  1904,  the  tenant  for  life 
and  his  assignee  entered  into  a  contract 
for  the  purchase  of  certain  leasehold 
premises,  Nos.  21  to  35  (odd  numbers) 
Gowan  Road,  Willesden  Green,  for  the 
sam  of  2,650Z.,  and  in  May,  1904,  served 
the  trustees  with  a  notice  directing  them 
out  of  capital  moneys  in  their  hands  (the 
proceeds  of  sale  of  freehold  land  originally 
comprised  in  the  settlement),  to  purchase 
the  siiid  leasehold  premises  at  that  price. 
They  also  furnished  the  trustees  with  the 
report  dated  February  18,  1904,  of  Mr. 
Hewish,  the  surveyor  employed  by  them, 
in  which,  after  referring  to  the  previous 
reports  in  1899  and  1900  of  another  sur- 
veyor estimating  the  rentals  at  35/.  per 
house,  or  in  the  aggregate  at  284/.,  and 
the  value  of  the  property  at  3,315/.,  he 
said:  *^ Experience  from  actual  lettings 
however  has  proved  that  these  houses  do 
not  command  more  than  30/.  per  annum 
and  there  are  several  other  houses  in  the 
same  road  of  similar  type  advertised  to  let 
at  yearly  rents  of  28/.  and  30/.  I  there- 
fore consider  that  30/.  per  annum  per 
house  is  a  reasonable  rent  and  a  fiEdr  basis 
upon  which  to  value  the  property  held  as 
I  am  informed  for  an  unexpired  term  of 
about  90  years  at  ground  rents  amount- 
ing in  all  to  50/.  per  annum.  The  road 
not  being  open  at  both  ends  is  in  some 
respects  a  disadvantage  to  the  property. 
Under  these  circumstances  I  am  of  opinion 
your  client  would  not  be  justified  in 
giving  so  much  as  350/.  per  house  or 
2,800/.  in  all,  and  after  careful  considera- 
tion I  advise  that  he  should  not  offer 
more  than  2,600/.,  a  sum  which  in  my  esti- 
mation represents  the  value  of  the  pro- 
perty. Assuming,  however,  that  2,600/. 
would  not  be  accepted,  and  having  in 
view  the  fact  that  the  houses  are  so  to 
speak  all  in  one  parcel,  I  consider  your 
client  might  safely  advance  upon  his  offer 
by  50/.,  but  beyond  two  thousand  six 
hundred  and  fifty  pounds  (2,650/.)  for  the 
whole  property  the  investment  would  not, 
in  my  opinion,  prove  a  remunerative  one." 
The  trustees,  not  being  satisfied  about 
the  value    of   the  property,  instructed 


Messrs.  Farebrother,  Ellis  &  Go.  to  sur- 
vey the  property  and  advise  them  as  to 
the  propriety  of  the  purchase  thereof  for 
the  sum  of  2,650/.  Mr.  Galsworthy,  one 
of  the  partners  in  the  firm,  surveyed  the 
property,  and  in  his  report  dated  June  13,^ 
1904,  after  stating  that  the  property  con- 
sisted of  eight  houses  of  the  artisan 
class,  built  about  six  years  previously, 
containing  severally  six  or  seven  rooms, 
kitchen,  and  scullery,  situate  in  a  etd  de 
sac  off  the  High  Koad,  WiUesden  Green, 
and  held  for  a  term  of  ninety-nine  years 
from  Lady  Day,  1898,  at  ground  rents 
amounting  to  50/.  per  annum,  continued 
as  follows :  '^  We  understand  that  five  of 
the  houses  are  let  on  monthly  tenancies  at 
rentals  amounting  to  148/.  including  the 
house  occupied  by  the  resident  agent: 
another  is  partially  occupied  by  a  tenant 
who  is  under  notice  to  quit,  and  the  re- 
maining two  are  unoccupied.  These  three 
are  estimated  by  the  agent  to  produce 
90/.  making  a  total  rental  of  238/.  per 
annum,  tenants  paying  rates  and  taxes. 
We  have  ascertained  that  the  property 
was  sold  at  the  Mart  in  1900  for  2,375/. 
The  actual  and  estimated  rents  were 
then  put  at  287/.  per  annum  or  49/.  in 
excess  of  the  present  actual  and  estimated 
rentals,  but  having  regard  to  the  number 
of  empty  houses  in  the  road  at  the  pre- 
sent time  and  difficulty  in  letting,  it  is 
quite  evident  to  us  that  a  lower  rent  than 
238/.  must  be  anticipated  in  the  future. 
Moreover,  the  property  is  badly  planned, 
badly  built,  badly  drained  and  one  which 
will  be  increasingly  expensive  to  main- 
tain in  repair  and  keep  occupied.  The 
drains  on  being  tested  at  four  of  the 
houses  proved  to  be  altogether  unsound. 
With  regard  to  value,  we  are  of  opinion 
that  the  utmost  that  should  be  given  for 
this  property  at  the  present  time  for 
trust  purposes  is  fourteen  hundred  pounds 
(1,400/.)  but  we  strongly  advise  Trustees 
not  to  buy  it  at  any  price,  as  even  at  this 
figure  unless  it  is  continually  looked  after 
under  the  most  careful  management  there 
is  no  doubt  that  it  will  rapidly  deteriorate 
and  if  it  has  to  be  realised  the  Trustees 
would  not  get  back  the  capital  invested." 
The  trustees  thereupon  took  out  the 
above-mentioned  summons  for  the  direc- 
tion of  the  Court,  under  section  44  of 
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the  Settled  Land  Act,  1882,  upon  the 
questions  whether  the  sum  of  2,650^. 
capital  moneys  might  properly  be  in- 
vested as  proposed;  whether  itie  appli- 
cants ought  to  comply  with  the  above- 
mentioned  direction  of  the  tenant  for  life 
and  his  assignee ;  and,  in  the  event  of  the 
purchase  being  made,  how  and  out  of  what 
fund  the  property  ought  to  be  kept  in 
repair,  and  whether  any  part  of  the  rents 
and  profits  should  be  set  aside  as  a  sinking 
fund. 

The  remaindermen  subsequently  com- 
menced the  above-mentioned  action, 
claiming  a  declaration  that  the  direction 
given  by  the  tenant  for  life  and  his 
assignee  was  not  a  proper  and  bona  fide 
exercise  by  the  tenant  for  life  of  the 
discretion  vested  in  him  by  the  Settled 
Land  Act ;  an  injunction  to  restrain  the 
trustees  from  applying  capital  moneys  in 
pursuance  of  the  direction ;  and  an  in- 
junction restraining  the  tenant  for  life 
from  exercising,  and  his  assignee  from 
procuring  to  be  exercised,  the  powers  of  a 
tenant  for  life  under  the  Settled  Land 
Acts  in  breach  of  trust  and  without 
regard  to  the  interests  of  the  plaintififs 
under  the  said  settlement. 

The  summons  and  action  now  came  on 
for  hearing  together. 

In  the  summons — 

Upjohn,  K.C.f  and  Boit,  for  the  trustees. 
— This  proposed  investment  falls  within 
the  latter  of  the  provisions  of  sub-section  7 
of  section  21  of  the  Settled  Land  Act, 
1882,  and,  had  it  been  made,  the  trustees 
might  have  relied  on  section  22,  sub- 
section 2,  and  section  42  of  the  Act  for 
protection  against  liability,  but  in  the 
fece  of  their  own  surveyor's  report  they 
could  not  consider  it  a  proper  invest- 
ment, and,  that  being  so,  they  are  justified 
in  applying  to  the  Court  for  directions 
under  section  44  —  Haiten  v.  RuBseU 
[1888].^  In  Coleridffe'a  (Lord)  Settlement, 
In  re  [l896],'  Ghitty,  J.,  decided  that 
the  trustees  could  not  interfere  with 
the  real  and  honest  exercise  of  his 
discretion  by  the  tenant  for  life,  and 
said  that  the  tenant  for  life  was  in  the 
position  of  an  ordinary  trustee.     In  the 

(1)  57  L.  J.  Oh.  425 ;  38  Ch.  D.  834. 

(2)  [1895]  2  Ch.  704. 


opinion  of  the  trustees  the  tenant  for  life 
is  not,  in  the  circumstances,  properly 
discharging  his  fiduciary  duties  under 
section  53  of  the  Act,  and  has  not  been 
properly  advised,  as  was  the  case  in 
Hoiham,  In  re;  Hotham  v.  Doughty 
[1902].*  This  is  a  proper  case  for  the 
Uourt  to  control  the  exercise  of  this 
power  by  the  tenant  for  life.  The  Court 
has  already  controlled  the  discretion 
given  to  trustees  by  the  Act  with  regard 
to  the  expenditure  of  capital  moneys  on 
improvements — Keok*8  Settlement,  In  re 

[1904].* 

[They  also  referred  to  CleveUmcPa 
(Duke)  Settled  Estates,  In  re  [l902].«] 

R,  J,  Parker,  for  the  tenant  for  hfe. — 
The  exercise  by  the  tenant  for  life  of 
the  absolute  discretion  given  to  him  by 
the  Act  cannot  be  controlled  either  by 
the  Court  or  the  trustees.  The  question 
is.  Has  he  exercised  his  discretion  %  If  he 
has,  and  the  investment  chosen  is  within 
those  authorised  by  the  Act,  the  Court 
cannot  interfere — Coleridge' 8  (Lord)  Settle- 
ment, In  re,*  and  Hotham,  In  re,*  Ac- 
cording to  the  later  of  those  two  decisions, 
the  trustees  are  only  concerned  to  ask 
whether  the  tenant  for  life  has  been 
properly  advised. 

[Farwbll,  J.,  referred  to  Whitdey,  In 
re;  Whiteley^,  Lea/royd\\%%^'\fi^ 

That  was  the  case  of  an  ordinary  dis- 
cretionary trust,  but  the  discretion  given 
to  a  tenant  for  life  by  the  Act  is  wider. 

[Upjohn,  K.G.,  referred  to  the  judg- 
ments in  Hampden  v.  Buckinghamshire 
(Earl)  [1893].7] 

The  Court  is  being  asked  to  object  to 
the  nature  of  this  property,  and  to  ex- 
clude property  let  on  monthly  tenancies 
from  the  investments  authorised  by  the 
Act. 

In  the  action,  which  merely  involved  a 
question  of  fact — 

Upjohn,  K,C.,  and  JoUy,  for  the 
plaintifis. 


(3)  71  L.  J.  Oh.  789 ;  [1902]  2  Ch.  676. 

(4)  73  L.  J.  Ch.  262;  [1904]  2  Ch.  22. 
(6)  71  L.  J.  Ch.  763  ;  [1902]  2  Oh.  360. 

(6)  65  L.  J.  Oh.  864;  33  Ch.  D.  347.  In 
H.L.  ntb  nom,  Zearoyd  v.  Whiteley,  67  L.  J.  Ch. 
390 ;  12  App.  Cas.  727. 

(7)  62  L.  J.  Ch.  643 ;  [1893]  2  Ch.  531. 
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Hunt's  Settled  Estates,  In  be. 

Buioher,  K.C,  R.  J,  Parker,  ^xA  A.  F. 
Peterson,  for  the  assignee  of  the  tenant 
for  life's  estate. 

JR.  J,  P€urker,  for  the  tenant  for  life. 
'  EoUy  for  the  trustees. 

Farwell,  J. — The  question  in  the 
summons  raises  a  short  point  of  law  which 
I  will  dispose  of  first.  The  tenant  for 
life  desires  to  have  invested  capital  moneys 
representing  part  of  the  proceeds  of  sale 
of  the  property  originally  settled.  He  is 
minded  to  invest  in  leasehold  land,  which 
comes  within  the  power  given  hy  the  Act. 
As  I  follow  the  argument  put  forward 
by  counsel  for  the  tenant  for  life,  his 
contention  is  that  if  the  property  chosen 
is  leasehold  land  held  for  the  right 
number  of  years  unexpired,  and  has  been 
selected  by  the  tenant  for  life,  then,  pro- 
vided there  has  been  no  mala  Jidea  on  his 
part,  the  Court  cannpt  interfere  with  him 
in  any  case.  I  dissent  altogether  from 
that  proposition.  By  virtue  of  the  pro- 
visions of  section  53,  the  tenant' for  life 
in  exercising  his  statutory  powers  is  to 
be  deemed  to  be  in  the  position  and  to 
have  the  duties  and  liabilities  of  a  trustee 
for  all  parties  entitled  under  the  settle- 
ment, and  his  liability  follows  from  his 
position  as  trustee;  he  is  in  neither  a 
better  nor  a  worse  position  than  any  oixli- 
nary  trustee  who  has  a  discretionary 
power  to  invest  in  leaseholds.  It  is  not 
enough,  granted  honajidee,  for  him  to  say 
''This  is  leasehold  land  held  for  sixty 
years  or  more  unexpired,  and  I  have 
chosen  it."  In  Whiteley^  In  re,^  Lord 
Justice  Cotton  says  in  his  judgment : 
'*  However,  we  must  consider  whether  this 
is,  or  is  not,  within  the  power  to  invest 
on  real  security.  I  am  of  opinion  it  is 
real  security,  and  if  the  Vice- Chancellor 
based  his  decision  against  the  trustees  on 
the  view  that  this  was  not  real  security, 
that  is  to  say,  not  a  security  within  the 
power  granted  to  the  trustees,  I  am 
obliged  to  differ  from  him."  Then  the 
Lord  Justice  goes  on  to  describe  the 
nature  of  the  property,  and  says  the  land 
is  not  the  less  a  real  security  because  it 
has  a  brickfield  upon  it,  and  continues : 
**  It  is  still  real  security,  but  although  it 
is  real  security  it  does  not  follow  that  the 
trustees  are  free  from  liability  in  respect 


of  loss  incuned  by  lending  on  that 
security.  It  must  be  considered  whether 
it  was  proper  for  the  trustees,  having 
regard,  not  only  to  the  rules  laid  down  by 
the  Court,  but  to  the  special  circumstances 
of  the  case,  to  invest  the  sum  which  they 
did  on  that  security." 

In  this  case  the  proposed  investment  is, 
in  my  opinion,  properly  described  in  Mr. 
Galsworthy's  report.  I  place  no  reliance 
on  the  evidence  as  to  the  value  of  the 
property  produced  on  behalf  of  the  tenant 
for  life,  whose  surveyor,  moreover,  ad- 
mitted that  he  had  never  investigated 
the  drains.  [His  Lordship  read  portions 
of  Mr.  Galsworthy's  report,  and  con- 
tinued :]  It  is  as  wrong  for  trustees  to 
invest  in  property  to  which  that  descrip- 
tion applies,  although  it  is  leasehold  land 
held  for  more  than  sixty  years  unexpired, 
as  it  was  for  the  trustees  in  Whiteley, 
In  re,^  to  invest  upon  the  security  of  a 
brickfield,  although  it  was  a  real  security 
within  the  words  of  their  power,  A 
tenant  for  life  is  in  the  same  position  as 
a  trustee,  and  is  not  justified  in  accepting 
a  security  which  is  not  suitable.  In 
Hampden  v.  Bttokinghcnnahire  (Earl) J 
Lord  Justice  Lindley,  in  delivering  the 
judgment  of  the  Court  of  Appeal,  says, 
"  assuming  a  tenant  for  life  to  be  acting 
honafde  and  with  a  view  to  preserve  the 
estates  for  those  intended  by  the  settlor 
to  enjoy  them,  still  an  honest  trustee  may 
fiiil  to  see  that  he  is  acting  unjustly 
towards  those  whose  interests  he  is  bound 
to  consider  and  to  protect ;  and,  if  he  is 
so  acting,  and  the  Court  can  see  it 
although  he  cannot,  it  is  in  my  opinion 
the  duty  of  the  Court  to  interfere."  I 
certainly  shall  consider  it  my  duty  to 
interfere  in  such  a  case  until  I  am 
corrected  by  a  higher  tribunal. 

But  it  is  said  that  I  am  bound  by 
authority,  and  two  cases  were  relied  on — 
Coleridge^s  {Lord)  Settlement,  In  re,^  and 
Hoiham,  In  re.^  In  the  former  case  the 
question  arose  in  an  entirely  different 
way.  The  tenant  for  life  deored  an  in- 
vestment in  certain  debentures  which 
were  within  the  power  given  by  the 
particular  settlement.  The  trustees  ob- 
jected. The  whole  question  was  whether 
the  discretion  was  to  be  exercised  by  the 
tenant  for   life    or    the    trustees.     Mr. 
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Justice  Ohitty  says,  "The  investments 
which  the  tenant  for  life  has  directed  are 
all  within  the  scope  of  the  settlement 
power;  but  they  are  not  such  as  the 
trustees  themselves  would,  if  they  have 
any  discretion  in  the  matter,  themselves 
select."  He  then  examined  the  sections 
of  the  Act,  and  came  to  the  conclusion 
that  the  trustees  had  no  power  to  inter- 
fere with  the  discretion  of  the  tenant  for 
life :  "  The  only  limitations  imposed  on 
him  are  those  to  be  found  in  the  Act 
itself— notably  in  the  21st  and  53rd  sec- 
tions." He  then  read  the  53rd  section, 
and  continued :  "  Supposing  that  this 
case  had  not  fallen  within  the  Act,  and 
that  the  trustees  had,  in  the  exercise  of 
their  ordinary  discretion,  selected  these 
securities  in  good  faith,  their  discretion 
could  not  have  been  questioned ;  they 
would  have  been  acting  within  the  scope 
of  the  authority  conferred  on  them  by  the 
settlement.  Similarly,  the  tenant  for  life 
in  the  exercise  of  his  statutory  power 
cannot  be  controlled  by  the  trustees  or 
by  the  Court,  so  loDg  as  he  really  and 
honestly  exercises  his  discretion."  That 
is  to  say,  the  tenant  for  life  is  exactly  in 
same  position  as  an  ordinary  trustee. 

Hothamy  In  re,'  went  a  step  farther. 
There  Mr.  Justice  Cozens-Hardy  dis- 
tinguished CoUridge*B  (Lord)  Settlement^ 
In  re,'  and  decided  that  in  the  case  of  a 
mortgage  trustees  had  to  be  satisfied  as 
to  the  value  of  and  title  to  a  security. 
The  Court  of  Appeal  varied  the  order  by 
declaring  that  the  trustees  were  not 
bound  to  obey  the  direction  of  the  tenant 
for  life  as  to  investment  upon  a  mortgage 
unless  and  until  they  were  satisfied  that 
the  direction  was  given  upon  a  proper 
investigation  as  to  title  and  report  as  to 
value.  The  question  was  really  one 
between  the  solicitors  of  the  tenant  for 
life  and  those  of  the  trustees,  by  whom 
the  discretion  as  to  title  and  value  was 
to  be  exercised.  But  the  decision  shews 
that,  whoever  had  the  discretion,  they 
were  liable  to  the  ordinary  rules  govern- 
ing trustees  in  exercising  it.  There  is 
nothing  in  either  case  opposed  to  the 
conclusion  at  which  I  have  arrived  in 
this  case. 

[His  Lordship  then  dealt  with  the 
evdenoe  in  the  action,  and  held  that,  even 


if  the  tenant  for  life  had  acted  honafide^ 
the  property  was  not  a  proper  one  to  be 
purchased,  and  the  trustees  were  not 
bound  to  comply  with  the  direction  of 
the  tenant  for  life.  On  the  evidence, 
however,  his  Lordship  found  that  the 
tenant  for  life  had  been  guilty  of  fraudu- 
lent collusion  with  the  assignee  and  his 
solicitor,  who  were  interested  in  the  sale. 
The  order  on  the  summons  contained  a 
declaration  to  the  above  effect,  and 
ordered  that  the  trustees  should  be  at 
liberty  to  pay  their  own  costs  out  of  the 
capital  moneys,  and  pay  the  balance  into 
Court. 

In  the  action  no  order  was  made 
except  that  the  defendants,  other  than  the 
trustees,  should  pay  the  costs.] 

Solicitors — Morgan  &  Upjohn,  for  trustees 
and  remaindermen ;  H.  C.  Knight,  for  other 
parties. 

[Reported  by  R,  J,  A.  Morrison,  Etq., 
Barriiter'at'Zaw, 


Farwell,  J. 
1905 
Feb 
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Smith  v,  Kerr  {No,  2). 


Charity — Inn  of  Chancery — Proceeds  of 
Sale — Settlement  of  Scheme — DepeTidenoy 
of  Inn  of  Court — Clifford^e  Inn — Inner 
Temple  —  Proceedings  —  Intervention  of 
Inn  of  Court, 

Upon  the  application  of  the  Honourable 
Society  of  the  Inner  Temple  to  intervene 
and  attend  all  proceedings  connected  vnth 
the  settlement  of  a  scheme  relating  to  the 
trust  fund  which  had  arisen  from  the  sale 
of  Clifford's  Inn,  on  the  ground  that 
Clifford's  Inn  was  a  d^endency  of 
the  Inner  Temple  and  had  been  under  the 
control  of  that  society  in  all  educational 
matters  for  several  centuries, — Held,  that, 
on  the  evidence  before  the  Court,  the  Inner 
Temple  had  no  paramount  right  to  be 
regarded  as  persons  in  the  position  of 
trustees  of  the  fund,  with  power  to  ad- 
minister it  as  they  thought  fit ;  and  further 
that  no  usffid  purpose  would  be  served  by 
the  Court  exercising  its  discretion  in  favour 
of  the  Inner  Temple  and  granting  the 
application. 
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Smith  v,  Kebr  (No.  2). 

Adjourned  summons. 

This  was  an  application  in  the  above- 
mentioned  action  of  Smith  v.  Kerr  (re- 
ported 69  L.  J.  Ch.  755;  [1900]  2  Oh. 
511),  in  which  Oozens-Hardy,  J.,  on 
June  19,  1900,  made  a  declaration  that 
the  property  known  as  Clifford's  Inn, 
Fleet  Street,  in  the  City  of  London,  was 
subject  to  a  trust  for  charitable  purposes. 
This  decision  was  affirmed  on  appeal 
(reported  71  L.  J.  Oh.  369 ;  [1902]  1  Oh. 
774). 

By  an  order  in  the  action  dated  De- 
cember 8,  1902,  it  was  ordered  {inter 
alia)  that  the  said  property  be  sold  and 
that  the  proceeds  of  sale  and  income 
thereof  (subject  to  certain  payments 
thereout,  including  payments  to  the 
plaintiffs  and  defendants  in  the  action) 
be  appropriated  for  charitable  purposes 
according  to  a  scheme  to  be  settled  by 
the  Oourt  on  the  application  of  the 
Attorney-General,  the  plaintiffs  and  de- 
fendants to  the  action  thereby  consenting 
to  have  the  amount  which  was  to  be 
devoted  to  the  said  charitable  trust  ascer- 
tained as  therein  mentioned.  In  pur- 
suance of  this  order  Clifford's  Inn  was 
subsequently  sold. 

By  an  order  dated  April  3,  1903,  made 
in  the  matter  of  New  Inn  and  in  this 
matter,  it  was  ordered  that  the  proceed- 
ings relating  to  the  scheme  as  to  New 
Inn  and  Clifford's  Inn  should  stand  over 
until  further  order. 

On  March  29,  1904,  this  summons  was 
taken  out  by  the  Hon.  Sir  William 
Grantham,  one  of  the  Judges  of  the 
King's  Bench  Division,  and  Sir  Harry 
Bodkin  Poland,  K.C.,  trustees  respec- 
tively of  the  Honourable  Society  of  the 
Inner  Temple,  on  behalf  of  themselves 
and  the  other  trustees  and  masters  of 
the  bench  of  the  said  society,  that,  not- 
withstanding the  order  of  April  3,  1903, 
they  might  be  at  liberty  to  intervene  in 
this  action  and  attend  on  all  proceedings 
under  the  judgment  in  this  action  for 
settlement  of  a  scheme  relating  to  the 
trust  fund  which  had  arisen  from  the 
fiale  of  Clifford's  Inn. 

The  affidavit  of  Sir  Henry  Waldemar 
Lawrence,  Bart.,  sub- treasurer  of  the 
Honourable  Society  of  the  Inner  Temple, 
in  support  of  the  application,  after  stating 


the  above  facts  and  submitting  that  the 
evidence  on  the  trial  of  the  action  before 
Cozens-Hardy,  J.  (to  which  evidence 
the  applicants  craved  leave  to  refer), 
shewed  such  a  close  and  intimate  con- 
nection between  the  Inner  Temple  and 
Clifford's  Inn  and  the  existence  of  such 
control  of  the  Inner  Temple  over  Clifford  s 
Inn  in  all  educational  matters  as  to  give 
the  Inner  Temple  a  special  and  peculiar 
right  to  intervene  in  proceedings  for  the 
settlement  of  any  scheme  as  to  the 
Clifford's  Inn  funds,  stated  as  follows : 

''9.  The  Inns  of  Court  and  the  Inns 
of  Chancery  as  stated  by  Lord  Justice 
Mathew  in  this  case  [1902]  1  Ch.  782, 
had  their  beginning  in  an  Ordinance  and 
Commission  issued  by  Eing  Edward  1 
in  1290.  Under  the  said  Commission 
they  were  established  to  provide  for  the 
legal  education  of  students.  The  Inns  of 
Chancery  were  affiliated  with  the  Inns  of 
Court. 

''10.  From  time  to  time  orders  were 
made  by  the  Crown  with  the  advice  of 
the  Privy  Council  and  Judges  6.g,  in 
1557,  3  &  4  Ph.  &  Mary ;  1574,  16  Eliz. ; 
1596,  38  EUz.;  1614,  12  Jac.  1 ;  and 
1664,  16  Car.  2,  for  the  better  govern- 
ment of  the  Inns  of  Court  and  Chancery. 
It  was  expressly  declared  in  the  Order  of 
1574  that  the  reformation  and  order  of 
the  Inns  of  Chancery  were  referred  to 
the  consideration  of  the  Benchers  of  the 
Houses  of  Court  whereunto  they  belong. 

"11.  The  Inns  of  Chancery  known  as 
Clement's  Inn  Clifford's  Inn  and  Lyon's 
Inn  were  stated  in  a  record  of  the  Liner 
Temple  dated  in  1561  to  have  been  united 
and  annexed  to  the  Inner  Temple  from 
time  then  immemorial. 

'<  12.  The  Records  of  the  Inns  of  Court 
show  that  from  early  times  their  Benchers 
exercised  control  in  the  management  of 
the  Inns  of  Chancery  belonging  to  their 
Society  and  Appeals  were  made  to  the 
Benchers  from  time  to  time  by  the 
members  of  the  Inns  of  Chancery  upon 
matters  of  government.  The  Benchers 
also  made  the  regulations  for  the  conduct 
of  the  legal  studies  of  the  members  of  the 
Inns  of  Chancery. 

"  13.  In  1677y  upon  an  appeal  from  the 
decision  of  the  Benchers  of  the  Inner 
Temple  on  a  dispute  between  the  members 
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of  Cli£Fbrd's  Inn  as  to  the  election  of  their 
principal,  the  Judges  declared  that  the 
government  of  that  society  was  to  he 
regulated  hy  the  Benchers  of  the  Inner 
Temple. 

"  14.  In  support  of  the  foregoing  state- 
ments I  would  refer  not  only  to  the 
records  of  the  Inner  Temple  hut  also  to 
the  published  records  of  Lincoln's  Inn  and 
Gray's  Inn.  Such  records  shew  the  rela- 
tionship of  the  Inns  of  Court  to  the  Inns 
of  Chancery  thereto  belonging  in  matters 
of  management  of  their  general  afiairs 
and  the  control  of  legal  education. 

'^  15.  In  further  illustration  of  the 
close  connection  between  the  Inns  of 
Court  and  their  respective  Inns  of 
Chancery,  I  would  refer  to  the  Land  Tax 
Acts  commencing  in  1692  (4  Wm.  &  M. 
ch.  1).  This  Act  appointed  as  Commis- 
sioners for  Taxes  for  each  of  the  four  Inns 
of  Court  and  the  Inns  of  Chancery  thereto 
belonging  a  certain  number  of  the 
Benchers  of  the  Inn  of  Court,  and  similar 
provisions  were  enacted  yearly  from  1697 
for  100  years  until  1797  when  the  Land 
Tax  was  made  perpetual. 

'M6.  The  same  Commissioners  were 
also  appointed  to  act  for  the  collection  of 
the  House  and  Window  Taxes  and  to  the 
present  day  Clifford's  Inn  is  attached  to 
the  Inner  Temple  for  the  collection  of 
Income  Tux  and  Inhabited  Houise  Duty. 

'*  17.  The  facts  that  Clifford's  Inn  was 
a  dependency  of  the  Inner  Temple  and 
that  such  Society  was  under  the  control 
of  the  Inner  Temple  in  all  educational 
matters  and  also  in  matters  of  discipline 
are  confirmed  and  carried  much  further  by 
the  records  of  the  Inner  Temple,  and  in 
support  of  this  I  would  refer  to  the 
documents  printed  in  the  Calendar  of  the 
Inner  Temple  Records  edited  by  Mr. 
F.  A.  Inderwick,  K.C.,  vol.  1,  vol.  2,  and 
▼ol.  3,  and  particularly  to  the  several 
documents  enumerated  in  the  schedule  to 
this  affidavit  and  which  it  is  submitted 
carry  the  case  of  the  applicants  much 
further  even  than  the  evidence  before 
Mr.  Justice  Cozens-Hardy  and  establish 
fully  such  a  right  of  control  and  such  a 
material  right  of  the  Inner  Temple  in  the 
due  application  of  the  said  trust  funds  as 
to  warrant  the  intervention  now  applied 
for." 


The  schedule  to  the  above  affidavit 
contained  a  list  of  Orders  of  Parliament, 
Bench  Table  Orders,  and  other  orders 
and  documents,  from  which  counsel  read 
extracts  at  the  hearing. 

Upjohn,  E.G.,  and  F.  H.  Colt,  for  the  ap- 
plicants.— The  nature  of  the  relationship 
between  the  Inner  Temple  and  Clifford  s 
Inn  appears  from  the  judgments  of 
Cozens-Hardy,  J.,  and  the  Court  of 
Appeal  in  this  case,  and  from  the  '*  Inner 
Temple  Records."  Legal  education  was  a 
considerable  factor  in  that  relationship, 
and  whenever  a  Reader  for  Clifford's  Inn 
was  required,  the  Inner  Temple  named 
three  of  their  members,  one  of  whom  was 
ultimately  chosen  by  Clifford's  Inn. 
Readers  ceased  to  be  appointed  some- 
where about  the  middle  of  the  nineteenth 
century,  the  reason  being  that  by  that 
period  the  Inns  of  Chancery  had  become 
practically  obsolete  as  seats  of  learning, 
and  students  for  the  Bar  were  admitted 
direct  into  the  Inns  of  Court.  The 
Records  shew  clearly  that  the  Inner 
Temple  was  in  fieust  the  governing  body 
of  Clifford's  Inn  in  the  matter  of  legal 
education,  and  whether  the  Inner  Temple 
are  entitled  to  be  appointed  as  the 
administrators  of  the  fund  or  not,  as  the 
applicants  submit  they  are,  the  Court,  at 
any  rate,  ought  not  in  the  exercise  of  its 
discretion  to  refuse  them  leave  to  attend 
farther  proceedings  connected  with  the 
scheme  and  to  advise  thereon,  especially 
as,  now  that  the  plaintiffs  and  defendants 
to  the  action  have  been  paid  out,  there  is 
no  one  before  the  Court  to  criticise  any 
scheme  the  Attorney-General  may  think 
fit  to  bring  in,  or  to  assist  the  Court 
in  settling  such  a  scheme  in  accordance 
with  the  trusts  declared  by  the  original 
founder.  The  applicants  ask  the  Court 
to  say  that  this  is  a  case  in  which  the 
rights  and  duties  of  the  Inner  Temple  are 
such  that  they  should  at  least  have  leave 
to  attend  farther  proceedings  in  this 
matter. 

The  Attamey-General  {SirB.  B.  Finlay, 
K.C.)  and  B.  J.  Parker,  for  the  respon- 
dents.— The  Inner  Temple  are  not  en- 
titled to  intervene.  Since  about  1845 
the  Inner  Temple  have  not  taken  any 
interest  in  Clifford's  Inn  or  appointed 


Digitized  by 


Google 


766 


OHANGEBY  DIVISION. 


[1905 


Smith  v.  Kebr  (No.  2). 

Readers,  and  have  not  taken  any  part  in 
this  litigation  until  this  late  stage.  On 
whichever  ground  the  applicants  hase 
their  application,  whether  as  a  matter  of 
strict  right  or  as  an  appeal  to  the  discre- 
tion of  the  Court,  they  have  no  right  to 
be  heard  on  any  further  proceedings  con- 
nected with  this  scheme. 
F.  H,  GoU  replied. 

Fabwbll,  J. — This  is  an  application  by 
the  trustees  on  behalf  of  the  Honourable 
Society  of  the  Inner  Temple  that  they 
may  be  at  liberty  to  intervene  in  the 
action  and  attend  on  all  proceedings  under 
the  judgment  for  the  settlement  of  a 
scheme.  Mr.  Justice  Gozens-EEardy  and 
the  Court  of  Appeal  have  declared  that 
the  proceeds  of  the  sale  of  Clifford's  Inn 
are  the  subject  of  a  charitable  trust  for 
educational  purposes,  and  by  the  Order 
of  December  8,  1902,  the  Attorney- 
General  was  directed  to  bring  in  a  scheme. 
The  Inner  Temple  were  no  parties  to 
that  litigation,  nor  did  they  in  any  way 
intervene  or  attempt  to  intervene.  They 
now  apply  to  the  Court  to  allow  them  to 
come  in,  as  persons  having  some  peculiar 
interest  in  the  fund,  to  attend  the  settle- 
ment of  the  scheme. 

I  do  not  think  it  is  necessary  for  me 
really  to  go  into  the  history  of  the  matter, 
because  it  has  been  so  fully  discussed  by 
Mr.  Justice  Cozens-Hardy  and  the  Court 
of  Appeal,  and  the  extracts  that  I  have 
had  read  to  me  this  morning  in  no  way 
tend  to  throw  any  doubt  upon  the  results 
stated  by  the  Judge  in  that  case.  I  take 
what  Mr.  Justice  Cozens-Hardy  said  in 
his  judgment  as  correctly  representing  the 
state  of  things.  There  is  no  doubt  that 
the  original  foundation  was  in  order  that 
Clifford's  Inn  might  become  a  place  for 
legal  education.  It  was  affiliated  in  some 
sort  of  sense  to  the  Inner  Temple.  So 
far  as  one  can  trace,  that  affiliation  only 
resulted  in  the  appointment  from  time  to 
time  of  Readers,  which,  I  think,  took  the 
form  of  submitting  to  Clifford's  Inn  the 
names  of  divers  persons  whom  they  pro- 
posed should  be  appointed  Readers,  and 
Clifford's  Inn  selecting  such  as  they 
thought  best.  This  Reader  then  gave 
lectures,  and  moots  were  also  held.  That 
was  a  recognised  form  of  legal  education 


down  to  the  beginning  of  the  nineteenth 
century.  Mr.  Justice  Cozens-Hardy  thus 
sums  up  the  evidence  :  '^  The  Readers  thus 
appointiad  gave  readings  and  took  part  in 
moots  more  or  less  regularly  until  about 
the  middle  of  this  century" — ^that  is, 
the  nineteenth  century — "since  which 
date  there  has  been  no  attempt  at  legal 
education  at  Clifford's  Inn."  If  and  so 
fiur  as  it  was  the  duty  of  the  Inner  Temple 
to  see  to  the  maintenance  of  legal  educa- 
tion in  Clifford's  Inn,  regarding  Clifford's 
Inn  as  a  school  belonging  to  the  Inner 
Temple,  they  certainly  for  more  than  half 
a  century  have  neglected  that  duty.  I  do 
not  say  they  were  wrong.  I  do  not  put 
it  that  it  is  neglect  in  the  sense  of  a 
reproach,  because  other  forms  of  legal 
education  arose,  and  they  were  possibly 
well  advised  in  thinking  that  the  forms 
of  legal  education  under  the  original  trust 
deed  were  no  longer  adapted  to  modern 
uses ;  but,  be  the  matter  how  it  may,  they 
have  intervened  in  no  sort  of  way,  as  far 
as  I  can  discover,  for  between  fifty  and 
sixty  years.  Before  that,  their  efforts  for 
some  time  certainly  were  intermittent, 
and  in  no  modem  instance  has  there  been 
any  real  supervision  or  effectual  control. 
I  think  they  regarded  these  appointments 
to  Readerships  as  matters  that  were  for 
their  own  benefit  rather  than  matters 
concerning  the  education  of  students. 
The  result  is  that  I  find  it  impossible  to 
say  that  they  have  any  paramount  right 
to  be  regarded  as  persons  in  the  position 
of  trustees  of  the  fund,  with  power  to 
administer  it  as  they  think  fit.  Their 
right  is  described  by  Mr.  Justice  Cozens- 
Hardy  in  these  words — ^they  were  "  sub- 
ject in  some  vague  sense  to  the  Inner 
Temple,  and  to  the  jurisdiction  of  the 
Judges."  The  sense  in  which  they  were 
subject  is  not  at  all  easy  to  ascertain.  Be 
that  as  it  may,  I  am  clear  that  they  were 
not  subject  in  any  such  sense  as  to  make 
it  possible  for  me  to  allow  the  claim  that 
the  funds  in  this  case  should  be  handed 
over  to  the  Inner  Temple  as  the  trustees 
of  a  new  scheme.  It  appears  to  me  also 
that  there  would  be  no  useful  purpose 
served  in  acceding  to  it  on  the  ground 
that  this  is  an  appeal  to  the  Court  to 
exercise  judicial  discretion.  It  is  a  well- 
settled   practice  of  late  years  that    the 
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AttorDey-General  brings  in  his  scheme. 
He  is  always,  according  to  my  experience, 
ready  to  listen  to  any  suggestion  made  by 
persons  who  have  any  real  interest  in 
the  matter,  and  the  Courts  have  set  their 
face    against    the   waste    of    charitable 
funds,  and  the  taking  up  of  judicial  time, 
by  allowing  other  persons  to  attend  the 
settlement  of  a  scheme  by  the  Attorney- 
General.      Certainly,   in  this  particular 
case,  regarding  it  as  a  matter  of  judicial 
discretion,  I  can  see  no  ground  whatever 
for  saying  that  the  Inner  Temple  stand 
on  any  better  footing  than  any  other  of 
the  Inns  of  Court.     The  general  trust  is 
for  legal  education.    The  subject  of  legal 
education   is  one  of  public  interest  and 
public  importance,    and    the    Attorney- 
General  is  attempting  to  settle  a  scheme 
with  that  view.     To  cdlow  any  one  of  the 
Inns  of  Courts  to  intervene  would  be  cer- 
tainly undesirable,  and  to  some  extent  the 
precedent  set  by  Mr.   Justice   Swinfen 
Eady  (when  sitting  in  chambers)  in  the 
matter  of  the  Law  Society,^  although  I 
do  not  say  it  is  on  all-fours,  has  some 
bearing,  because  I  find  on  this  very  deed 
that  attorneys  and  solicitors  were  persons 
entitled    to    this    legal    education    quite 
(1)  Unreported. 


as  much  as  the  students  of  the  Inn.  The 
general  result  is  that  I  do  not  think  it  would 
serve  any  useful  purpose  for  me  to  grant 
this  application.  I  think  it  might  only  in- 
crease the  costs,  and  would  be  of  no  assist- 
ance in  expediting  matters  and  in  getting 
over  difficulties  if,  in  the  exercise  of  my 
discretion,  I  were  to  allow  any  such  right 
as  is  put  forward.  On  tliat  ground,  there- 
fore, I  refuse  it ;  and  on  the  other  ground 
also  I  refuse  it,  as  I  have  already  inti- 
mated. The  application  must  be  dis- 
missed, with  costs. 

[The  Attorney-General  then  brought 
forward  his  interim  scheme  for  the  pay- 
ment of  one-half  the  income  to  the  Law 
Society  and  one-half  to  the  Council  of 
Legal  Education,  subject  to  the  consent  of 
the  four  Inns  of  Court,  and  his  Lordship 
made  the  order.] 


Solicitors— Burton,  Yeates  k  Hart,  for  appli- 
cants ;  Solicitor  to  the  Treasoiy,  for  respon- 
dents. 

[Reported  by  It,  J,  A.  Morrison,  Esq,, 
Barrister-at'Lan, 
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AHWUITY. 
Cluur^  OB  OortaiB  Treehold  Land— Vo  Speeifle 
Deiiie  of  the  Luid — Xizod  Bosidno — Sent- 
oluurgo  or  Legaey— Bttate  Duty.]— Whether  a 
gift  of  an  annnitj  followed  by  a  direction  that 
it  is  to  be  a  charge  on  certain  land  makes  it  a 
charge  on  that  limd  only,  and  renders  the  per- 
sonalty not  liable,  depends  upon  wheuier, 
according  to  the  tme  constrootion  of  the  in- 
stmment  in  question,  that  is  the  result.  Where 
there  is  a  simple  gift  of  a  legacy  or  annuity 
with  a  mere  charge  upon  real  estate,  the  per- 
sonal estate  is  not  only  not  exonerated,  but 
remains  primarily  liable.  Trenehard,  In  re; 
Trenchard  v.  Trenohaa^t  135. 

A  testator  by  his  will  gaye  his  wife,  so  long 
as  she  should  remain  his  widow,  an  annuity  of 
SOO/..  and  declared  that  the  same  should  be  a 
first  charge  on  certain  freehold  land  at  Green- 
wich not  specifically  devised  by  the  testator, 
and  after  ^vine  certain  legacies  devised  and 
bequeathed  all  his  real  and  personal  estate  not 
otherwise  disposed  of  to  trustees  upon  trust  for 
sale  and  conversion  and  out  of  the  proceeds  to 
pay  his  funeral  and  testamentary  expenses  and 
debts  and  legacies,  and  to  stand  possessed  of 
the  residue  upon  certain  trusts : — Held,  on  the 
construction  of  the  will,  that  the  annuity  was 
not  a  rentcharge,  but  a  mere  personal  legapy 
payable  like  the  other  legacies  out  of  the  mixed 
residue  of  real  and  personal  estate,  but  with  a 
special  charge  if  necessary  on  the  land  at 
Oreenwioh,  and  that  consequently  the  estate 
duty  was  payable  out  of  such  residue  as  a 
*  testamentary  expense.  Ih, 
Vol.  74— Chano. 


Lomam  v.  Lomam  (19  L.  J.  Oh.  137 ;  12  Beav. 
286),  Shipperdam  v.  Tneer  (I  Y.  &C.  O.C.  441), 
Patching  v.  Bamett  (61  L.  J.  Oh.  7i\  BueUey 
V.  Buckley  (19  L.  R.  Ir.  644),  and  Waring,  In 
re  ;  6freer  v.  Waring  ([1896]  1  Ir.  R.  427),  con- 
sidered. Statement  of  law  in  Theehald  on  WilU 
(6th  ed.),  p.  442,  modified.    Ih, 

Separation  Beed^Covenant  to  Fay  Annuity 
to  WifB— Cessation  on  Death  of  Husband.]— See 
Husband  and  Wifb. 


APPEAL. 

Costs  — Construction  of  Will  —  Tmitaes — 
Bight  to  Appear.]— According  to  the  established 
practice  in  an  appeal  upon  the  construction  of 
a  will,  trustees  served  with  notice  of  appeal 
are  entitled  to  appear  by  counsel  and  to  be 
paid  their  costs  of  appearance ;  but  the  Taxing 
Master  in  taxing  the  costs  should  allow  a 
moderate  fee  only  in  the  case  of  trustees  not 
required  to  take  any  active  part  in  argument. 
8emble,j9er  Vaughan  Williams,  L.J.,  there  is 
no  reason  why  trustees  who  are  neutral  should 
appear  on  such  an  appeal  by  separate  counsel. 
OarroU  v.  Graham,  (O.A.)  398. 

—Appeal  without  Leave— Judge's  Disoretion.] 
—See  Costs. 

ABBITBATIOir. 
Jurisdietion— Private  Aets— Statutory  Agree- 
ment— Corporation— Traders.] — Held  (affirming 
the  decision  of  the  Coubt  of  Appsal,  73  L.  J. 
Ch.  346;  [1904]  2  Ch.  123),  that  the  corpora- 
tion of  Warrington  were  not,  under  the  Man- 
chester Ship  Canal  Acts,  1886  and  1896,  entitled 
to  bring  an  action  against  the  Manchester 
Ship  Cuial,  but  were  compelled  to  resort  to 
8F 
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arbitiaiioD  as  provided  by  the  Acts  for  the 
adjustmeDt  of  diflereiices  between  the  corpora- 
tion and  the  company.  Croifield  Sf  8onz^  Lim.  v. 
Manchester  8Hp  Canal,  (H.L.)  637. 

Held  also  (reversing  the  decision  of  the 
OouBT  OF  Appeal),  that  the  traders  referred 
to  in  the  Acts  were  not  by  the  Acts  excluded 
from  access  to  the  Courts.    lb. 


ASSiaNMEITT. 
Conflict  of  Law.]— See  Intbbnational  Law. 

Covenant  not  to  Assign  without  Leave.] — See 
Landlord  and  Tenant. 

ATTACHMENT  OF  DEBTS. 
Setting  Aside  Garnishee  Order  Absolute- 
Mistake.]— The  Covat  will,  in  order  to  prevent 
a  miscarriage  of  justice,  set  aside  a  garnishee 
order  absolute  on  proof  of  a  mistake  of  fact 
under  which  the  order  was  obtained.  Marshall 
V.  James,  279. 

Where  a  judgment  creditor,  upon  a  mis- 
taken allegation  that  debts  were  owed  by 
third  parties  to  his  debtor  personally,  obtained 
a  garnishee  order  absolute  against  those  third 
pities,  and  it  was  subsequently,  proved  that 
the  debts  were  owing  not  to  the  debtor,  but  to 
the  firm  in  which  the  debtor  was  a  partner, 
the  garnishee  order  was  set  aside  on  the  appli- 
cation of  the  debtor's  partner.  Moore  v. 
iVocA^  (66  L.  T.  198)  followed.    J^. 


BANKRUPTCY. 
Property— Limited  Power  of  Appointment- 
Bight    of   Trustee   to    Belease—<< Powers- 
Absence    of  Possibly    Interested   Parties.]- 
Bose,  In  re;  Haslvak  v.  Bose,  (C.A.)  22. 

Banknipt  Shareholder- Proof  by  Company 
for  Amount  Unpaid  on  Shares— Surplus  Assets.] 
Bee  Company  (Winding-up). 


BOmrDABIES. 

Oonveyanee— Parcels — ^Land  Situate  on  the 
Seashore — Bounded  by  the  Seashore— Aceretion 
—Plan— Estoppel.]— In  1864  the  predeoessor  in 
title  of  the  defendants  conveyed  to  the  pre- 
decessors in  title  of  the  plaintifiEs  a  piece  of 
land  described  as  being  situate  on  the  sea- 
shore, and  bounded  **  on  or  towards  the  west 
by  the  seashore/'  and  on  the  other  sides  by 
boundaries  as  to  which  there  was  no  dispute, 
and  more  particularly  delineated  in  the  plan 
drawn  on  the  back  of  the  conveyance,  lliere 
was  a  strip  of  land  intervening  between  the 
western  boundary  of  the  land  conveyed  as 
shewn  on  the  plan  and  what  was  there 
defined  as  seashore.    Since  1864  the  sea  had 


gradually  receded  and  left  uncovered  a  con- 
siderable amount  of  land  on  the  west  side  of 
the  property  as  delineated  on  tlie  plan.    The 
question  was  as  to  the  property  in  and  rights 
over  this  piece  of  land : — Held,  that  *'  seashore  ** 
in  the  conveyance  meant  that  portion  of  land 
adjacent  to  the  sea  which  was  ordinarily  and 
prima  facie  vested  in  the  Crown  with  its  special 
rights  and  obligations;  and  declaration  made 
that  the  plaintiffs  as  owners  of  the  land  con- 
veyed in  1864  were  entitled  to  free  access  and 
egress  to  and  from  the  sea  from  and  to  their 
premises.    Held,  by  Yaughan  Williams,  L.J., 
and  Stirling,  L.J.,  that  the  defendants  were 
estopped  from  saying  that  any  part  of  the  land 
on  the  western  boundary  of  the  land  conveyed 
as  described  on  the  plan  was  anything  else  than 
seashore.    Held  also,  by  Yaughan  Williams, 
L.J.,  that  the  predecessor  of  the  defendants 
impliedly  covenanted  that  he  would  do  nothing 
to  prevent  the  grantees  enjoying  the  land  and 
the  house  which  the  evidence  shewed  it  was 
contemplated  by  all  parties  should  be  built 
thereon,  as  land  and  a  house  facing  on  the  sea 
and  having  the  seashore  as  a  boundary.    Held, 
by  BoMBB»  L.J.,  that,  as  between  the  grantor 
and  the  grantees,  the  foreshore  at  the  date  of 
the  conveyance  was  fixed  as  coming  up  to  the 
western  boundary  of  the  land  described  in  the 
conveyance,  and  the  land  in  dispute  must  be 
held  to  be  an  accretion  subsequent  to  the  deeds, 
and  accordingly  land  which  had  become  the 
property  of  the  plaintifEs.  Mellor  v.  WaVmesUf, 
(CA.)  475. 

BBIDGE.— See  Wat. 


OHABITY. 

Administration— Petition— Consent  of  Charity 
Commissioneri — Exemption— <*  Any  eathedral  or 
eoUegiate  churoh."] — The  phrase  "  any  cathe- 
dral or  collegiate  church  "  in  section  62  of  the 
Chuitable  Trusts  Act,  1858,  does  not  extend 
so  as  to  include  an  endowment,  indirectly 
connected  with  the  cathedral  church,  but  over 
which  the  dean  and  chapter  have  not  any 
control ;  which  does  not  form  a  portion  of  the 
capitular  estates ;  and  which  is  not  held  by 
them  upon  any  trusts.  IMPs  Charity,  In  re, 
260. 

The  minor  canons  of  Chester  Cathedral  were 
entitled,  independently  of  the  dean  and  chapter, 
to  the  income  of  certain  lands,  the  legal  estate 
of  which  was  not  vested  in  the  dean  and 
chapter.  The  dean  and  chapter,  however,  were 
indirectly  interested  in  this  trust,  in  so  far  as 
every  increase  in  the  income  of  the  tmat  re- 
lieved them,  pro  taaUo,  in  their  statutory  duty 
of  maintaining  the  income  of  the  minor  canons 
at  a  certain  level: — Held,  that  this  trust  was 
not  covered  by  the  exemption  in  section  62  of 
the  Charitable  Tmsts  Act,  1853,  and  that  it 
was  necessary,  accordingly,  for  the  dean  and 
chapter,  under  section  17,  to  obtain  the  o«r* 


Digitized  by 


Google 


Vol.  74.] 


INDEX. 


Ul 


tiQcate  of  the  Charity  Gommissioners  before 
they  would  be  entitled  to  present  a  petition 
for  the  administration  of  the  tnist.    Jh. 

Bequeit— Begiment— Oi&eers*  Xeis— Gift  for 
lUintenance  of  Library— Effleienoy  of  Army— • 
Pablio  Benefit— Seliof  of  Taxation.]— A  bequest 
to  the  officezs'  mess  of  a  particular  regiment 
for  the  maintenance  of  a  library  for  the  use 
of  the  officers  of  the  mess  for  ever  is  a  good 
charitable  gift  within  the  Statute  of  Elizabeth, 
on  the  ground  that,  the  mess  being  an  integral 
part  of  the  regiment,  the  gift  was  directly  a 
public  benefit  by .  increasing  the  efficiency  of 
the  army,  in  which  the  public  is  interested, 
not  only  financially,  but  also  for  the  safety  and 
protection  of  the  country.  Queerer  whether  the 
gift  might  not  also  be  supported  as  charitable 
within  Sie  statute  on  the  ground  that  it  would 
be  in  r^ef  of  taxation  in  so  far  as  applied  to 
■  the  maintenance  of  the  officers'  mess.  Good^ 
In  re;  Sa/rvngUm  y.  WatU^  612. 

Oift  of  Houses  fi>r  Use  of  Former  Officers 
during  their  Life— Perpetuity.]  —  A  gift  of 
houses  for  the  use  of  old  officers  (that  is,  ex- 
offioers)  of  a  regiment  at  a  small  rent  during 
their  life  is  void  for  perpetuity.    lb. 

Bequest  of  Annuity  for  Support  of  National 
Sehools  —  Trust  Deed— Gift  over  If  Punds 
Vecessary  for  Carrying  on  Sehooli  should  be 
Balsed  under  Powers  of  any  Act  of  Parliament 
—Perpetuity.]— A  testatrix,  who  died  in  1900, 
by  will  dated  in  1891  bequeathed  to  her  trus- 
tees a  sum  sufficient  when  Invested  to  produce 
a  yearly  sum  of  20Z.,  and  she  directed  them  to 
pay  such  yearly  sum  to  the  treasurer  for  the 
time  being  of  certain  National  schools  so  long 
as  they  should  be  carried  on  under  the  con- 
ditions contained  in  a  deed  of  trust  dated  in 
1873  and  the  funds  necessary  for  so  carrying 
them  on  should  be  supplied  by  voluntary  con- 
tributions, and  she  declared  that  the  bequest 
should  not  take  effect  but  should  be  null  and 
void  in  certain  events— in^M*  olio,  if  the  funds 
necessary  for  carrying  on  the  school  should  be 
raised  under  powers  for  that  purpose  contained 
in  any  then  present  or  future  Act  of  Parlia- 
ment, and  that  upon  the  happening  of  such 
event  the  payment  of  the  yearly  sum  should 
cease,  and  the  fund  purchased  should  fall  into 
her  residuary  estate.  By  the  deed  of  1873  it 
was  declared  that  the  schools  should  be  con- 
ducted according  to  the  principles  and  designs 
of  the  National  Society.  Subject  to  certain 
superintendence  by  the  principal  officiating 
minister  of  the  parish,  the  control  and  manage- 
ment of  the  schools  and  premises  and  the 
funds  and  endowments  thereof  were  vested  in 
and  exercised  by  a  committee  consisting  of 
such  minister  and  certain  other  persona  being 
communicants  i-^BM,  first,  that  on  the  coming 
into  operation  of  the  Education  Act,  1902,  the 
schools  ceased  to  be  any  longer  oanied  |on 
under  the  conditions  contained  in  tbe  trust 


deed  of  1873 ;  and  secondly,  that,  as  r^^arded 
the  gift  over,  there  was  no  infringement  of  the 
rule  against  perpetuities,  for  the  Oourt  was  en- 
titled to  look  at  the  will  in  order  to  ascertain 
whether  the  event  had  happened  on  which  the 
yearly  sum  was  to  cease  and  determine ;  that 
on  the  comiDg  into  operation  of  the  Act  of 
1902  the  event  contemplated  by  the  testatrix 
had  happened;  and  that  therefore  the  fund 
producing  the  yearly  sum  fell  into  the  residue. 
JtandeU,  In  re;  Ra/ndeU  v.  Dixon  (67  L.  J. 
Ch.  899 ;  38  Ch.  D.  213),  followed.  BlunVi 
Trufts,  In  re  ;  Wigan  v.  Clineh,  33. 

Charitable  Gift— Society  of  Friends- Burial 
Grounds  Provided  for  Xembers— Bequest  to 
Keep  in  Order  such  Grounds— Advancement  of 
Beligion.] — A  gift  of  money  for  the  purpose  of 
providing  or  of  keeping  in  good  order  a  burial- 
ground,  although  tiiat  burial-grouod  may  not 
be  a  parish  churchyard,  and  sSthough  it  may 
be  connected  with  the  meeting-house  of  or 
for  the  benefit  of  members  of  a  particular 
religious  conmiunity,  may  be  supported  as  a 
good  charitable  gift  as  being  one  for  the  ad- 
vancement of  religion.  A  bequest,  therefore, 
of  money  for  the  purpose  of  keeping  in  good 
order  certain  burial-grounds  provided  for  the 
Society  of  Friends,  and  in  particular  the  grave 
of  the  testator's  late  wife,  which  was  in  one 
of  the  grounds,  is  a  good  charitable  gift.  The 
direction  as  to  the  grave  of  the  testator's  wife 
only  imposes  a  special  obligation  ancillary  to 
the  repair  of  the  graveyards,  and  does  not 
create  a  separate  trust.  Income  Taw  Com- 
mUsioners  v.  Pemeel  (61  L.  J.  Q.B.  266 ;  [1891] 
A.C.  631)  applied.  Vaiughanj  In  re  ;  Vaughan 
V.  Thamoi  (33  Ch.  D.  187),  considered  and 
explained.  Mamert  In  re  ;  Att.'  Gen,  v.  LuoaSt 
96. 

—Impossible  Condition.]— See  Condition. 

Conditional  €Uft— Perpetuity.]— An  imme- 
diate gift  to  charity  is  valid,  although  the  par- 
ticular application  of  the  fund  directed  by  the 
will  may  not  of  necessity  take  effect  within  any 
assignable  limit  of  time,  or  may  never  take 
effect  at  all  except  on  the  occurrence  of  events 
in  their  essence  contingent  and  xmcertain; 
while,  on  the  other  hand,  a  gift  in  trust  for 
charity  which  is  conditional  upon  a  future  and 
uncertain  event  is  subject  to  the  same  rules  as 
any  other  estate  depending  on  its  coming  into 
existence  upon  a  condition  precedent.  Srvain, 
In  re;  Monekton  v.  Bandi,  (CA.)  364. 

Where,  subject  to  a  prior  life  interest,  a  tes- 
tator's residuary  real  and  personal  estate  is  by 
the  will  devoted  to  charity  as  from  the  tes- 
tator's death,  a  direction  to  postpone  the  pay- 
ment of  the  charitable  gii(t  until  the  formation 
of  a  reserve  fund,  directed  without  any  limit 
of  time  to  be  accumulated  out  of  income  as  an 
increment  to  the  charitable  fund,  is  not  a  con- 
cUtion  precedent  to  the  charitable  gift  coming 
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into  effect  so  as  to  render  the  gift  void  as  a 
perpetnity.  Martin  ▼.  Ma/u^ham  (18  L.  J.  Oh. 
S92;  14  Sim.  230)  and  Chtmberlayne  v. 
BrookeU  (42  L.  J.  Gh.  368 ;  L.  B.  8  Gh.  206) 
followed  and  applied.  Ih. 

Gift  for  <'  eharitaUe,  edneatioBal,  or  other 
iBstitutions  of  the  town  of  K  "— YaUdity.]— 
Testator  by  his  will  bequeathed  a  fand  **  upon 
trast  for  sach  charitable,  ednoational,  or  other 
institutions  of  the  town  of  K.,  and  also  for 
such  other  general  porposes  for  the  benefit  of 
the  town  of  K.,  or  any  of  the  inhabitants 
thereof,  as  my  tmstees  shall  in  their  absolnte 
uncontrolled  discretion  think  fit."  And  he 
desired,  without  in  any  way  binding  his  trustees 
thereto,  that  the  following  institutions  should 
be  ciurefully  considered  by  them  in  such  dis- 
tribution—namely, first,  the  K.  Memorial 
Hospital;  secondly,  the  K.  Grammar  School; 
and  thirdly,  the  K.  Public  Free  Library:— 
Held,  that  the  benefits  conferred  by  the  gift 
were  limited  to  general  and  public  purposes 
of  the  town  of  K.  and  the  persons  dwelling  in 
that  town,  and  that  the  whole  of  the  gift  was 
a  valid  charitable  gift.  DoUm  v.  Jdaedermat 
<L.  R  5  Eq.  60;  L.  B.  3  Gh.  676)  foUowed. 
Allen,  In  re  ;  Eargreaw  v.  Taylor,  693. 

Gift  fbr  Bepair  of  Churohyard— Validity— 
Mortmain— Aet  of  Parliament — Implied  Bo- 
peal.]— The  gift  by  a  testatrix  of  "  any  little 
money  left "  for  the  repair  of  a  churchyard  is  a 
valid  charitable  bequest  of  her  residue  under 
the  Mortmain  and  Charitable  Uses  Act,  1891, 
and  is  not  limited  to  the  sum  of  500Z.  by  virtue 
of  the  Gifts  for  Ghurches  Act,  1803.  Dauglae, 
In  re;  Douglas  v.  Simp»on,  196. 

Inn  of  Chancery— Proeoeds  of  Sale— Settle- 
ment of  Scheme — Depondeney  of  Inn  of  Court 
—Clifford's  Inn — Inner  Temple— Proceedings — 
Interyention  of  Inn  of  Court.]— Upon  the  appli- 
cation of  the  Honourable  Society  of  the  Inner 
Temple  to  intervene  and  attend  all  proceedings 
connected  with  the  settlement  of  a  scheme 
relating  to  the  trust  fund  which  had  arisen 
from  the  sale  of  Glifford's  Inn,  on  the  ground 
that  Glifford's  Inn  was  a  dependency  of  the 
Inner  Temple  and  had  been  under  the  control 
of  that  society  in  all  educational  matters  for 
seversd  centuries, — Held,  that,  on  the  evidence 
before  the  Court,  the  Inner  Temple  had  no 
paramount  right  to  be  regarded  as  persons  in 
the  position  of  trustees  of  the  fund,  with 
power  to  administer  it  as  they  thought  fit,  and 
further  that  no  useful  purpose  would  be  served 
by  the  Court  exercising  its  discretion  in  favour 
of  the  Inner  Temple  and  granting  the  applica- 
tion.   SmUk  V.  £err  (No.  2),  763. 

Begistration  under  Companies  Acts — Land 
Begistry— Beotriction— <•  Endowment  ** —Dis- 
position of  Property  —  Consent  of  Charity 
Oommisiioneri.]— Under  its  memorandum  of 
association  a  charitable  society  incorporated 


under  the  Companies  Acts,  1862  to  1890,  had 
full  power  to  purchi^e,  lease,  and  acquire  real 
or  personal  property,  erect  and  maintain  build- 
ings, and  sell,  exchange,  or  deal  with  all  its 
property.  Appeals  were  from  time  to  time 
made  for  donations  to  special  objects  of  the 
charity,  including  one  for  the  completion  of 
new  headquarters  of  the  society.  A  laige  sum 
was  obtained,  and  leasehold  premises  acquired. 
Upon  an  application  to  register  the  society  as 
proprietor  of  these  leaseholds  under  the  Land 
Transfer  AcU,  1876  and  1897,— Held,  that  there 
was  no  such  "  endowment "  within  the  meaning 
of  the  Charitable  TrusU  Act,  1858,  s.  66.  as 
rendered  the  society  amenable  to  the  jurisdic- 
tion of  the  Charity  Commissioners.  The  sub- 
scribers to  the  headquarters  must  be  taken  to 
have  known  that  their  contributions,  although 
primarily  applicable  to  this  particular  object, 
were  given  for  the  general  purposes  of  the 
society,  and  there  was  no  intention  to  take  the- 
money  out  of  the  control  of  the  managing  body. 
The  society  could  therefore  deal  wi(^  its  pro- 
perty within  the  powers  of  the  memorandum  of 
association,  and  it  was  entitled  to  be  registered 
in  respect  of  the  leaseholds  without  any  re- 
striction to  the  effect  that  no  disposition  of  the 
land  was  to  be  roistered  without  the  consent 
of  the  Charity  Commissioners.  Chureh  Army, 
In  re,  624. 

Decision  of  the  Court  of  Appial  in 
Clfirgy  Orphan  Corporation,  In  re  (64  L.  J. 
Gh.  66;  ri894]  3  Gh.  145),  aa  to  the  de- 
finition  of  **  endowment,"  adopted,  but  held 
inapplicable.    lb. 


COMMONS.— See  Copyholds. 


COMPANY. 

I.  MElfOBA.NDUM,  ABTIOLKS,  AHD  FORMATION, 

Xemoraadnm  of  Associatien '—  Contzaet  — 
Power  to  Sell  for  Shares—BeeoBitmetion — Sale 
for  Partly  Paid  Shares.]~nnder  a  clause  in  a 
memorandum  of  association  stating  one  of  the 
objects  of  the  company  to  be  **  to  sell  the 
undertaking  of  the  company  ...  for  a  con- 
sideration consi&ting  in  whole  or  in  part  of 
.  .  .  shares  ...  of  any  other  company  .  .  .," 
— Held,  that  the  company  could  sell  for  partly 
paid  shares.  City  and  County  Inveitment  Co., 
In  re  (49  L.  J.  Gh.  195 ;  13  Gh.  D.  475),  appUed. 
MaMon  V.  Motor  Traction  Co.,  273. 

A  sale  as  above  was  part  of  a  scheme  of 
reconstruction  under  which  it  was  proposed  to 
distribute  the  pcurtly  paid  shares  among  the 
(fully  paid)  shareholders  of  the  selling  company. 
Quare,  whether  the  distribution  would  be  ultra 
vires.    lb. 

—Primary    Object— Wide   General    Powers-- 
Oonitmetion^intra  Yirei.]— A  company  was 


Digitized  by 


Google 


Vol.  74.] 


INDEX. 


fonned— first,  to  acquire  and  lake  over  as  a 
going  concern  the  undertaking  of  another  gold- 
mining  company;  and  secondly,  to  acquire 
gold  mines,  mining  and  other  rights,  and  land, 
auriferous,  metalliferous,  or  otherwise,  or  any 
interests  in  the  same,  in  Mysore  and  elsewhere, 
and  to  work,  exercise,  develop,  and  turn  to 
account  the  said  mines,  &c  The  memorandum 
of  association  also  gave  the  company  wide 
general  powers.  The  property  acquired  under 
the  first  fobject  was  not  workable  at  a  profit, 
and  the  directors  now  sought  to  purchase  other 
mining  properties  in  Bombieiy.  A  general  meet- 
ing of  the  company  was  called,  and  a  resolution 
was  passed  approving  of  the  draft  agreement, 
and  authorising  the  directors  to  enter  into  it 
and  carry  it  into  effect.  On  a  motion  by  a 
shareholder  for  an  injunction  to  restrain  the 
company  from  entering  into  the  agreement  on 
the  ground  that  it  was  ultra  vires, — Held,  that 
the  main  object  of  the  company  was  gold 
mining  in  "Mysore  and  elsewhere,^  and  that 
the  proposed  agreement  to  purchase  other 
mining  properties  was  within  the  objects  stated 
in  the  memorandum  of  association,  and  injunc- 
tion refused.  Stephene  v.  Mysore  Beefs  (^Kan- 
gundy)  Mining  Co,  (71  L.  J.  Ch.  295;  [1902] 
1  Gh.  745)  discussed  and  distioguished.  Pedleur 
V.  Road  Block  Gold  Mines  qf  India,  Lim.,  75S. 

ArtiolesofAsiooiation— Special  Besolution — 
Two  Xeetings  Convened  by  One  and  the  Same 
Hotioo— Special  Begulation  of  Company.]— A 
provision  in  the  articles  of  association  of  a 
limited  company — that  whenever  it  is  intended 
to  pass  a  special  resolution  the  two  meetings 
may  be  convened  by  one  and  the  same  notice, 
and  it  shall  be  no  objection  that  the  notice 
only  convenes  the  second  meeting  contingently 
on  the  resolution  being  passed  by  the  requisite 
majority  at  the  first  meeting — is  not  ultra 
vires  or  inconsistent  with  the  letter  or  the 
spirit  of  section  51  of  the  Companies  Act,  1862 ; 
and  a  notice  given  in  conformity  with  this  pro- 
vision would  be  a^valid  notice,  and  the  second 
meeting  summoned  by  it  would  be  duly  sum- 
moned. Alexander  v.  Simpson  (59  L.  J. 
Ch.  137 ;  43  Ch.  D.  139)  distinguished.  North 
of  England  Steamship  Co,,  In  re,  (C.A  )  404. 

—Power  to  <*  lend  money  "—Loan  to  Servant  of 
Company.] — The  articles  of  a  company  em- 
powered the  directors  to  lend  money  and 
generally  undertake  such  other  financial  opera- 
tions as  might  in  their  opinion  be  incidental  or 
useful  to  the  general  business  of  the  company : 
— Held,  that  this  authorised  the  making  of  a 
loan  to  a  servant  trusted  by  the  company. 
Bainford  v.  Jwmes  Keith  4*  Blaokman  Co,,  (CJL.) 
531. 

—Explaining  Xemorandom  by  Artiolet.]— 
Articles  of  association  can  be  read  for  the 
purpose  of  explaining  the  memorandum  in 
respect  of  a  matter  which  need  not  appear  in 
the  latter — for  example,  the  borrowing  of  money 


by  a  railway  company— but  not  lor  the  purpose 
of  shewing  that  borrowing  means  the  granting 
of  perpetual  annuities,  for  that  is  not  borrow- 
ing, nor  is  it  a  purpose  subsidiary  to  the 
general  objects  of  such  a  company.  Southern 
Brazilian  Bio  Grande  do  Sul  Bailway.  In  re, 
892. 

IL  Pbomotebs  and  Dibbctobs. 

Froipeotns — Xatorial  Contraet— Omission— 
Duty  of  Director  —  LUbiUty.]  ~  Where  a 
director  has  issued  a  prospectus  knowing 
that  there  might  be  contracts  material  to  be 
stated  under  section  38  of  the  Companies  Act, 
1867,  and  taken  no  trouble  to  ascertain  the  facts, 
but  left  the  matter  to  the  company's  solicitor,  his 
responsibility  under  that  section  is  not  avoided 
by  the  fact  that  he  may  truthfully  say  that 
when  he  approved  the  prospectus  he  had  in 
fact  foigotten  the  existence  of  a  particular  con- 
tract which  was  material  to  be  stated.  It  is 
not  necessary  for  the  plaintiff  to  shew  that  the 
directors'  attention  was  deliberately  and  con- 
sciously directed  to  a  particular  contract  which 
he  then  omitted  to  mention.  Treehmann  v. 
CdUhorpe:  Be  la  Cow  v.  Clinton;  Tait  v. 
MaoLeay,  (C.A.)  43. 

The  duties  and  responsibilities  of  a  director 
under  section  38  considered,  and  the  ruling  of 
COCKBUBN,  J.,  in  Twyeross  v.  Grant  (46  L.  J. 
C.P.  636 ;  2  C.P.  D.  469),  explained.    lb. 

—Material  Contraot— Omissioa  to  Diselose — 
Indueement  to  take  Shares— Onus  of  Proof- 
Liability  of  Directors.]— In  an  action  against 
directors  of  a  company  for  breach  of  the 
statutory  obligation  imposed  by  section  38  of 
the  Companies  Act,  1867,  to  disclose  in  the 
prospectus  particulars  of  contracts,  the  plaintiff 
must  satisfy  the  Court  that  he  has  been 
damaged  by  the  omission  to  disclose.  The 
mere  fact  that  a  material  contract  has  not  been 
disclosed  raises  no  presumption  of  law  that  the 
plaintiff  was  indn(»d  to  take  his  shares  by  the 
omission,  or  would  not  have  taken  them  if  the 
contract  had  been  disclosed.  In  order  that 
the  plaintiff  may  succeed  the  Court  must  be 
satisfied  that  if  the  omitted  contract  had  been 
disclosed  the  plaintiff  would  not  have  applied 
for  the  shares.  Judgment  of  Collins,  M.R., 
in  Broome  v.  Speak  (72  L.  J.  Ch.  251,  256; 
[1903]  1  Ch.  586,  620),  considered.  Nash  v. 
Calthorpe,  (C.A.)  493. 

Per  ROMBB,  L.J. — ^The  plaintiff  in  such  a 
case  must  shew  that  if  the  contract  had  been 
disclosed  he  might  not  have  applied  for  the 
shares.  It  is  not  necessary  for  him  to  prove 
that  he  certainly  would  not  have  applied.    lb, 

III.  Dbbbntubbs. 

Floating  Charge  —  Jeopardy  —  Beceiver  — 
Equitable  Mortgagee— Judgment  Creditor.]— 
Where  a  company  has  issued  debentures  giving 
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a  floatiDg  charge  on  its  present  and  fature 
property,  the  debenture-holders  are  entitled 
to  the  appointment  of  a  receiver  on  the  sole 
ground  of  jeopardy  to  the  secnrity,  even 
altiiongh  nothing  may  be  dae  and  presently 
payable  to  the  debenture-holders.  The  fact 
that  the  creditor  has  issued  a  writ  and  signed 
judgment,  and  is  in  a  position  to  issue  execu- 
tion, may  constitute  jeopardy.  Persons  sup- 
plying such  a  company  with  goods  have  an 
expectation  of  being  paid  only  when  such  pay- 
ment would  be  in  the  ordinary  course  of  busi- 
ness. This  expectation  is  intercepted  when 
a  receiver  is  appointed,  but  even  before  the 
appointment  those  creditors,  as  between  them- 
selves and  the  debenture-holders,  have  no  right 
to  enforce  payment  of  their  debts  in  priority  to 
the  latter.  London  Ptened  Hinge  Co,,  In  re; 
Campbell  v.  Company^  321. 

An  execution  creditor  takes  subject  to  all 
equities  of  the  debenture-holders.  Standard 
Manufacturing  Co.,  In  re  (60  L.  J.  Ch.  292, 298 ; 
[1891]  1  Ch.  627,  641),  followed.    lb. 

BaeelTer  for  Debenture-holders— Powers  — 
Charge  on  Assets  in  Priority  to  Debentures — 
Pledging  Credit  of  Debenture-holders.]  —  A 
receiver  was  appointed  by  debenture-holders 
under  a  power  conferred  by  the  debentures. 
The  receiver  was  authorised  by  the  terms  of 
the  debentures  {inter  alia)  to  take  possession 
of  the  property  charged  by  the  debentures ;  to 
carry  on  or  concur  in  carrying  on  the  business 
of  the  company;  and  to  make  any  arrange- 
ment or  compromise  which  he  should  think 
expedient  in  the  interests  of  the  debenture- 
holders  : — Held,  that,  for  the  purpose  of  carry- 
ing on  the  business  of  the  company,  the 
receiver  might,  first,  create  a  valid  charge  on 
property  comprised  in  the  debentures  to  have 
priority  over  the  charge  of  the  debenture- 
holders;  and  secondly,  pledge  the  personal 
credit  of  the  debenture-holders.  Bobinton 
Printhig  Co,  v.  "  CAw,"  Zim.,  399. 

Security  for  Loan— Betum  to  Company  on 
Bepayment  of  Loan— Transfer  to  Fresh  Holder — 
BightB  of  Holder  against  other  Debenture- 
holders.] — A  company  issued  a  series  of  deben- 
tures to  rank  paH  pastu  as  a  first  charge,  the 
company  ncjt  to  bs  at  liberty  to  create  any 
mortgage  or  charge  on  the  security  in  priority 
to  01  pari  passu  with  those  debentures.  Certain 
of  the  debentures  having  been  issued  as  security 
for  loans  were,  on  repayment  of  the  loans, 
returned  to  the  company  with  blank  transfers. 
These  debentures  were  subsequently  assigned  to 
fresh  holders  for  value  by  completing  the  trans- 
fers : — Held,  that  on  payment  off  of  the  loans 
for  which  they  were  issued  as  security  the 
debentures  were  paid  off,  and  that  the  holders 
of  these  debentures  could  not  rank  pari  passu 
with  the  other  debenture-holders,  W.  Tosher  ^ 
Sons,  Zim,,  In  re ;  Hoare  v.  W.  Tosher  ^  Sotis, 
Zim.,  141 ;  (C.A.)  643. 


IV.  Shabbs. 

Allotment  —  Kinimuin  Snbieription  — 
Cheques  for  Application  Xoneys — iilotment 
before  Cheques  Cleared— Dishonoured  Cheques.] 
— In  response  to  the  issue  of  a  prospectus  the 
company  received  applications  for  the  full 
amount  of  the  minimum  subscription  named, 
accompanied  by  cheques  for  the  application 
money,  and  it  went  to  allotment.  At  the  time 
of  allotment  a  considerable  number  of  the 
cheques  sent  for  the  application  money  had  not 
been  credited  to  the  company's  banking  aocount, 
and  certain  of  those  cheques  were  after  the 
allotment  dishonoured: — Beld,  that  the  sum 
payable  on  application  for  the  amount  fixed  by 
the  prospectus  as  the  minimum  subscription 
had  *<not  been  paid  to  and  received  by  the 
company  **  within  the  meaning  of  sub-section  1 
of  section  4  of  the  Companies  Act,  1900,  and 
the  allotment  was  voidable.  Mears  v.  Western 
Canada  Pulp  and  Paper  Co.,  (C.A.)  681. 

Glasgow  Pavilion^  Lim.  v.  MbthermeU  (6  Ct. 
of  Sess.  Cas.  (6th  Series),  116)  discussed  and 
distinguished.    lb. 

Per  Cozens-Habdt,  L.J.,  and  Swinfbn 
Eadt,  J. — ^The  intention  of  sub-section  1  of 
section  4  is  that  no  allotment  should  be  made 
until  the  company  has  actually  received  pay- 
ment of  the  application  money,  and  if  cheques 
are  sent  with  the  applications  they  ought  to  be 
cleared  before  an  allotment  is  made.    lb. 

Certificate— Transfer— Note  on  Certifleate 
as  to  Production  before  Begistration  of  Translbr 
— Duty  of  Company  as  regards  Transfer 
—False  SUtement  by  Shareholder— Notice  of 
Prior  Charge  through  Officers  of  Company.]— 
C,  the  registered  holder  of  shares  in  the  de- 
fendant company,  in  May,  1903,  deposited  the 
certificate  for  the  shares  with  the  plaintiff  as 
security  for  a  loan,  and  executed  a  transfer  to 
the  plaintiff  with  the  date  left  in  blank.  There 
was  a  note  at  the  foot  of  the  certificate: 
"  without  the  production  of  this  certificate  no 
transfer  of  the  shares  mentioned  therein  can 
be  registered.**  C,  who  was  in  the  employment 
of  the  company,  in  June,  1903,  entered  into  an 
arrangement  with  the  managing  director  and 
two  of  the  officers  of  the  company  for  an 
advance  to  be  made  to  him  by  the  company, 
part  of  the  arrangement  being  that  he  should 
sell  his  shares  in  the  company,  and  that  the 
proceeds  of  sale  should  be  paid  to  the  com- 
pany in  part  repayment  of  the  loan.  C.  sold 
his  shares  to  Y.  for  90Z.,  and  the  money  was 
paid  by  Y.  to  the  company.  C.  lodged  a 
transfer  of  the  shares  to  Y.  with  the  company 
for  registration  without  the  certificate,  but 
with  a  declaration  that  the  certificate  was  held 
by  a  friend  of  his,  but  not  "  as  a  charge  against 
any  loan  or  other  consideration.**  C.  was  trusted 
by  the  directors,  and  they,  acting  in  good 
faith,  accepted  his  statement,  and  registered 
the  transfer  to  Y.,  and  Issued  a  new  certificate 
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to  him : — ffM,  on  the  facts,  that  the  company 
had  received  the  90^  with  snch  knowledge 
and  under  such  circnmstancea  that  they  ought 
to  be  treated  as  having  received  it  to  the  use 
of  the  plaintiff,  and  the  plaintiff  was  entitled 
to  recover  it  from  the  company.  BavnfordY, 
James  ICHth  ^  JBlaciman  Co.,  16G ;  (C.A.)  531. 

Transfer —  Certification  —  Estoppel  —  Share 
Certificates  —  Betnm  to  Transferor  —  Subse- 
quent Fraudulent  Transfer— Liability  of  Com- 
pany to  Subsequent  Transferee  —  Vegligence 
of  Company— Proximate  Cause  of  Loss.] — On 
April  19, 190^,  B.  became  the  registered  owner 
of  shares  in  the  defendant  company,  and  cer- 
tificates of  his  ownership  were  made  oat,  but 
were  not  sent  to  him.  On  the  same  day  a 
transfer  by  B.  to  H.  and  M.  of  1,500  shares  was 
presented  to  the  secretary  of  the  company,  and 
the  secretary  indorsed  upon  it  a  certification 
certifying  that  the  certificates  had  been 
forwajded  to  the  company's  office,  and  the 
transfer  so  certified  was  returned  to  H.  and  M., 
and  they  then  executed  it,  and  had  since 
become  the  registered  owners  of  the  shares. 
On  April  22  the  secretary,  having  occasion  to 
send  B.  certificates  for  other  shares  in  the 
company,  by  mistake  inclosed  the  certificates 
for  the  1,500  shares  which  had  been  transferred 
to  H.  and  M.  Subsequently  the  plaintiffs  made 
advances  to  B.  on  a  deposit  of  the  certificates 
for  the  1,500  shares,  with  transfers  of  the 
shares.  The  loans  not  being  repaid,  the  plain- 
tiffs sent  in  the  transfers  to  the  company  for 
r^stration.  Finding  that  they  were  unable 
to  obtain  registration,  they  brought  the  action 
for  registration  of  the  transfers  and  delivery  of 
the  certificates,  and  damages.  They  based 
their  claim  on  estoppel  arising  from  the  negli- 
gence of  the  secretary  in  retamlng  the  certifi- 
cates to  B.  after  the  certification  :-Beld,  that, 
admitting  that  there  was  negligence  for  which 
the  company  might  have  been  liable  to  those 
^'ho  were  entitl^  to  rely  on  the  certification, 
the  plaintiffs  were  not  persons  who  could  rely 
on  it,  and  they  had  failed  to  sliew  that  there  was 
any  duty  on  the  part  of  the  company  to  retain  the 
certificates,  either  to  them  personally  or  to  the 
public,  or  to  any  section  of  the  public,  or  to 
persons  desirous  of  becoming  members  of  the 
company ;  under  section  31  of  the  Companies 
Act,  1862,  a  certificate  was  only  prima  faeie 
evidence  of  title  to  shares,  and  the  plaintiffs 
were  not  entitled  to  assume  as  against  the 
company,  without  enquiry,  that  there  had  been 
no  dealing  with  the  shares  since  the  issue  of 
the  certificates  to  B.,  from  the  mere  fact  of 
findhig  them  in  his  possession;  further,  the 
negligence  was  not  the  real  or  proximate  cause 
of  the  plaintiffs*  loss,  but  the  improper  use  of 
the  certificates  made  by  B.  after  they  were 
returned  to  him ;  and  mere  negligence  would 
not  raise  estoppel  The  circumstances,  there- 
fore, were  not  suflScient  to  raise  a  case  of 
estoppel  against  the  company.  Longman  v. 
Bath  JBUetrio  Tramwajfty  (C.A.)  424. 


Statements  of  the  law  in  Swan  v.  ybrth 
.BrUUk  Aui^raloiian  Co,  (82  L.  J.  Ex.  273,  277, 
280;  2  H.  &  G.  175,  182,  192)  and  BUkop  v. 
Bdlkis  Coruolidated  Co,  (59  L.  J.  Q.B.  565, 571 ; 
25  Q.B.  D.  512,  519)  adopted  and  applied.    lb. 

The  secretary  of  the  company,  on  receipt 
from  the  plaintiffs  of  the  transfers  to  them, 
gave  an  acknowledgment  of  the  receipt  of  them 
for  registration  in  favour  of  the  transferees 
"  subject  to  the  approval  of  the  directors,"  with 
a  note  appended  that  the  receipt  must  be 
returned  to  the  company's  ofilce  in  exchange 
for  the  relative  share  certificates,  which  would 
be  ready  on  a  day  named: — Held,  that  the 
receipts  were  not  a  recognition  on  behalf  of  the 
company  of  the  plaintiffs'  title,  and  did  not 
bind  the  company  to  issue  certificates  on  the 
day  named.    lb, 

V.  Winding-up, 
Yoluntary  Winding-up— Dissolution  at  Ex- 
piration of  Three  Xonths— Transfer  of  Assets 
not  Possible  within  the  Time— Staying  Proceed- 
ings.]— Where  a  company  went  into  voluntary 
liquidation  with  a  view  to  amalgamation  widi 
another  company,  and  it  was  subsequently  dis- 
covered that  certain  assets  of  the  old  company, 
consisting  of  mining  claims  in  the  Transvaa!, 
which  were  to  be  transferred  to  the  new  com- 
pany, could  not  be  transferred  within  the  period 
of  three  months,  at  the  expiration  of  which 
time  the  old  company  would,  under  section  143 
of  the  Companies  Act,  1862,  automatically  cease 
to  exist,  and  a  contributory  before  the  expira- 
tion of  the  three  months  applied  under  sec- 
tion 138  for  an  order  to  stay  the  proceedings 
in  the  winding-up,  the  Coubt,  exercising  the 
power  conferred  upon  it  by  section  89  in  a 
compulsory  winding-up,  made  an  order  staying 
all  proceedings  in  relation  to  the  winding-up  of 
the  old  company,  with  liberty  to  apply.  Crook- 
haven  Mining  Co.,  In  re  (36  L.  J.  Ch.  226; 
L.  R.  3  Bq.  69),  applied.  Eastern  Invettment 
Co.,  Lim.,  In  re,  281. 

— Action  Pending  against  Company  for  Damages 
— Bepudlation  of  Claim  by  Liquidator— Adop- 
tion of  Defence— Judgment  for  Plaintiff  with 
Costs- Liability  of  Assets  for  Costs  in  Pull.]— 
Where  the  liquidator  of  a  company  in  voluntary 
liquidation  repudiates  a  claim  for  damages  for 
which  an  action  is  pending  or  is  brought 
against  the  company  and  defends  the  action, 
and  the  plaintiff  obtains  judgment  with  costs, 
the  liquidator  must  pay  the  costs  in  full  out  of 
the  assets.  Thwrto  New  Gas  Co.,  In  re  (42  Ch.  D. 
486),  distinguished.   Wenbom  4"  Co.,  In  re,  283 

The  liquidator's  proper  course  would  have 
been  to  apply  to  stay  the  action,  when  the 
Court,  if  allowing  it  to  go  on,  might  have  done 
so  on  terms  that  the  plaintiff  should,  if  suc- 
cessful, add  his  costs  to  the  damages  recovered. 
Jb, 
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— JLgreament  of  Senriee— Sasolntion  to  Wind 
Vp  —  Diimiital  of  Sirranti.]  —  A  voluntary 
^vinding-np  of  a  company,  unlike  a  compul- 
sory windlDg-up  or  the  appointment  by  the 
Ck>urt  of  a  receiver  and  manager  in  a  deben- 
ture-holders' action,  does  not  operate  as  a 
/^^lyii^iaMti  of  the  servants  of  the  company  inas- 
much as  there  is  no  change  in  the  personality 
of  the  employer.  Imperial  Wine  Co.,  In  re  ; 
Shirreff's  Cote  (42  L.  J.  Ch.  5 ;  L.  R.  14  Eq. 
417),  considered  and  not  applied.  Beid  v. 
Emplosivei  Co.  (56  L.  J.  Q.B.  388;  19  Q.B.  D. 
264)  discussed.  Midland  Counties  District 
Bank  V.  Attwood,  286. 

Bankrupt  Shareholder— Proof  by  Company  for 
Amount  Unpaid  on  Bharas— Bnrplus  Assets — 
Dividend— Contributories-— Claim  of  Trustee  to 
Hold  the  Shares  as  Fully  Paid.]— A  contributoiy 
of  a  company  in  liquidation  must  satisfy  his 
liabilities  as  owntsr  of  shares  not  fully  paid 
before  he  can  share  in  the  distribution  of 
surplus  assets.  West  Coast  Gold  Fields^  In  re^ 
347. 

When  a  shareholder  is  bankrupt,  and  the 
company  before  winding-up  has  proved  for  the 
amount  unpaid  on  his  shares  and  received  a 
dividend  of  less  than  20«.  in  the  pound,  the 
shares  cannot  be  treated  in  the  liquidation  as 
fully  paid.    lb. 

Proof  is  not  equivalent  to  payment.  It  is  a 
record  that  the  estate  remains  liable,  though 
the  bankrupt  is  discharged.  Principle  of 
GrisseUs  Case  (36  L.  J.  Ch.  762 ;  L.  R.  1  Ch. 
628)  applied.    lb. 

Examination  under  Seotion  116  of  Com- 
panies Act,  1862 — Costs  of  being  Bepresented 
by  Solioitors  and  Counsel—**  Prooeeding  in  the 
Supreme  Court."]— An  examination  of  wit- 
nesses under  seotion  115  of  the  Companies 
Act,  1862,  is  a  "proceeding  in  the  Supreme 
Court,"  within  the  meaning  of  the  Judicature 
Act,  1890,  s.  6,  and  therefore  the  Court  has 
jurisdiction  to  order  the  person  procuring  Uie 
examination  to  pay  the  witnesses  examined 
under  that  section  their  costs,  including  the 
costs  of  being  represented  by  solicitors  and 
counsel,  in  addition  to  their  expenses.  Apple^ 
ton,  French  4"  Sorafton,  Lim.,  In  w,  471. 

Life  Assurance  Company.]— See  Insusakcb. 

Petition  by  Judgment  Creditors — Debenture- 
holders'  Action- Business  Carried  on  by  Be- 
oeiver  on  behalf  of  Debenture-holders —Ho 
Allegation  of  Surplus  Assets  —  **  Just  and 
equitable ''—Compulsory  Order.]— On  a  peti- 
tion for  a  compulsory  winding-up  order  by 
judgment  creditors  it  was  shewn  that  the 
debenture-holders  of  the  company  hsd  ap- 
pointed a  receiver  of  all  the  assets  of  the 
company.    The  receiver  carried  on  the  business 


and  incurred  further  liabilities.  The  asseta 
were  more  than  covered  by  the  debentures, 
and  it  appeared  that  there  would  be  no  surplus 
assets,  BO  that  the  petitioners  would  derive  no 
advantage  from  the  winding-up : — Held,  that  it 
was  **ju8t  and  equitable,'*  under  section  79^ 
sub-section  6  of  the  Companies  Act,  1862,  that 
a  winding-up  order  should  be  made.  '*  Ckic^** 
Lim,,  In  re,  697. 

Proof —Bight  to  Interest— Stockbroker's  Cus* 
tomers — Deposit  on  Wagering  Transaotions— 
Acoord  and  Satisfaction— Compromite.]— On 
the  winding-up  of  a  company,  creditors  from 
whose  course  of  dealing  with  it  there  can  be 
implied  a  contract  to  pay  interest  are  entitled 
to  interest  on  admitted  debts  to  the  date  of 
paying  a  final  dividend,  provided  there  be 
surplus  assets.    Dunoan  k  Co,^  In  re,  188. 

This  is  so  notwithstanding  the  debt  is  for 
money  deposited  to  secure  a  wagering  contract. 
Universal  Stock  Sxekange  v.  StraekMi  (64  L.  J. 
Q.B.  723 ;  66  L.  J.  Q.fi.  429  ;  [1896]  2  Q.B.  329; 
[1896]  A.C.  166)  foUowed.    Ih, 

The  duty  of  a  liquidator  is  to  dbtribute  the 
assets  according  to  the  rights  of  the  parties; 
therefore  a  receipt  for  final  dividend  expressed 
to  be  in  full  discharge  of  all  claims  is  no 
release  of  a  claim  for  interest  if  the  liquidator 
knew  the  question  was  to  be  raised.    lb. 

The  amount  of  a  debt  admitted  to  proof  is 
the  amount  at  the  date  of  winding-up ;  there- 
fore, if  the  amount  has  been  settled  by  com- 
promise under  order  of  the  Court,  this  does  not 
n^ative  a  right  to  subsequent  interest.    lb* 

Sale  of  Undertaking— Borrowing  Povsn— 
<<  Irredeemable"  Debenture  Stoek— Ultra  Tiroi 
—Bight  to  Bedeem.] — Where  the  memorandum 
of  association  of  a  railway  company,  incor- 
porated under  the  Companies  Acts,  1862  to 
1882,  and  not  governed  by  the  Companies 
Clauses  Acts,  enables  it  to  borrow  money  by 
the  issue  of  debenture  stock,  and  the  articles 
of  association  provide  that  the  board  may  issue 
such  stock  as  redeemable  or  irredeemable,  de- 
benture stock  issued  as  irredeemable  is  never- 
theless redeemable  at  par  on  the  winding  up  of 
the  company.  Sovthern  Brazilian  Bio  Grande 
do  Svl  BaUfcay,  In  re,  392. 


00MPB0MI8E. 

Xistake  — Will  — Legal  Bights  —  Counsel's 
Opinion— Common  Solicitor— Mistaken  Inter- 
pretation—Duty of  Solicitor.]— Generally  the 
Court  will  support  an  agreement  of  compromise 
entered  into  after  the  parties  have  jointly 
consulted  the  family  solicitor,  even  though  the 
agreement  may  be  not  quite  in  accordance  with 
their  rights,  the  very  object  of  the  compromise 
being  to  avoid  the  necessity  of->having   ' 


I  necessity  of->having  the 
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exact  relative  rights  determined  by  litigation ; 
bat  the  family  solicitor  is  not  entitled  to  keep 
those  consulting  him  in  the  dark  as  to  their 
rights  because  he  thinks  it  is  for  the  advantage 
of  all  parties  to  compromise,  and  that  if  they 
knew  their  exact  rights  there  woald  be  no 
chance  of  a  compromise.  Roberts,  Jn  re ; 
RoberU  ▼.  RoherU,  (C  Jl.)  483. 

Where  one  party  entered  into  a  compromise 
relating  to  her  Interests  ander  a  will  under 
a  false  impression  as  to  her  legal  rights,  aribing 
from  a  wrong  interpretation  placed  upon 
counsel's  opinion  by  a  common  solicitor  acting 
for  all  parties, — Held,  that  the  compromise  was 
not  binding  upon  her.    lb. 


CONDITION. 

Bequest  to  Charity—'*  Subject  to  my  trustees 
being  made  members  "—Impossible  Condition— 
Condition  Preoedent  or  Subsequent.]— A  testator 
bequeathed  legscies  to  two  charities,  B.  and  S., 
"  subject  to  my  trustees  being  made  members 
or  governors  ...  to  the  intent  that  they  may 
have  votes  and  voices  in  the  maintenance  and 
conduct  of  such  societies  to  the  fullest  possible 
extent."  The  B.  charity  had  no  governors,  but 
had  members  who  were  entitled  to  vote  at 
general  meetings.  The  S.  charity  had  neither 
members  nor  governors.  One  of  the  trustees 
refused  to  become  a  member  of  the  B.  charity  : 
— Held,  that  the  condition  was  a  condition 
precedent,  not  subsequent ;  that  it  referred  to 
the  obli/>;ation  of  the  charities,  not  to  that  of 
the  trustees ;  and  that  consequently  the  gift  to 
B.  was  good  and  the  gift  to  IS.  failed.  Umton, 
In  re;  Grain  v.  Orain,  665. 

Forfeiture  Clause— Will—**  Shall  thenoefdrth 
eease  and  determine  "— Marriage  within  Cerudn 
Degrees  of  Kindred— Marriage   in  Testator's 

lifetime.]— A  clause  in  a  will  by  which  the 
interest  of  any  child  of  the  testator  who  '*  shall 
contract  any  marriage  forbidden  by  me  as 
hereinafter  expressed  .  .  .  shall  thenceforth 
cease  and  determine,"  held  not  to  apply  to  a 
child  who  after  the  date  of  the  will,  but  before 
the  testator's  death,  had  contracted  a  forbidden 
marriege.     Chapman  v.  Perkins,  (B.L.)  831. 

Marriage  at  any  Time  without  Consent— 
Forfeiture  of  ProTlous  Gift— Settlement — Con- 
dition Subsequent — Gift  Orer.]— A  condition 
subsequent  in  a  will  or  deed  causing  the  for- 
feiture of  a  previous  gift  in  the  event  of  a 
marriage  at  anytime  without  consent  is  a  valid 
condition  if  coupled  with  a  gift  over,  and, 
where  the  original  gift  is  by  way  of  settlement 
on  the  donee  for  Ufe  with  remainder  to  her 
children,  defeats  the  interest  of  the  children  as 
well  as  that  of  the  tenant  for  life.  Dashmood 
V.  BuUteleif  {Lord)  (10  Yes.  230)  and  Lloyd  v. 
JSrawton  (3  Mer.  108}  followed.  Whiting's 
Settlement,  In  re;  Whiting  v.  De  Ruizen, 
(C.A).  207. 


Summons  —  Constmetion  of  Settlement  — 
Interests  of  Vabem  Children— BepresentatioB 
by  Trustees.]— P«r  Btbnb,  J.— On  a  summons 
raising  such  a  question  on  the  construction  of 
a  settlement  the  trustees  of  the  settlement 
sufficiently  represent  the  interests  of  children 
otherwise  unrepresented,  whether  in  existence 
or  not,  who  may  be  entitled  under  the  trusts  of 
the  settlement.    lb. 


CONFLICT  OF  LAWS. 

See  Intbbnational  Law. 


COITTBACT. 

Restraint  of  Trade  —  Breaeh  —  Solioitor  — 
Covenant  not  to  Practise  —  Prohibited  Area— 
AoU  Done  Within  by  Letters  from  Without.]— 
A  covenant  by  a  solicitor  that  he  will  not  do 
any  professional  work  within  a  radius  of  so 
many  miles  from  a  place  is  broken  if  he  writes 
as  a  solioitor  and  sends  to  addresses  within  the 
radius,  letters,  for  example,  demanding  pay- 
ment from  the  addressee  or  giving  advice  to 
the  addressee,  for  in  such  case  the  demand  is 
made  or  the  advice  given  at  the  place  at  which 
the  letter  is  received.  Edmundson  v.  Render, 
583. 

COPYHOLDS. 

Manor— Bights  of  Common— Quarry— Bight 
to  Get  Stone— Freehold  and  Copyhold  Tenants — 
Xvidenee- Court  Bolls.] — The  copyhold  tenants 
of  a  manor  may  by  custom  have  a  right  of 
common  to  get  stone  and  sand  out  of  the  lord's 
waste  to  be  used  by  them  on  their  respective 
tenements  within  the  manor,  and  there  is  no 
legal  objection  to  the  existence  of  a  similar 
right  in  the  freehold  tenants.  Such  a  right  is 
not  unreasonable,  and  the  court  rolls  may  be 
given  in  evidence  of  its  existence.  The  lord 
cannot  inclose  against  such  a  right  of  common ; 
and  the  fact  that  an  amercement  rent  was  at 
one  time  paid  in  respect  of  the  quarry  from 
which  the  stone  was  taken  cannot  affect  the 
tenants  in  respect  of  the  right  in  question. 
Heath  V.  Deane,  466. 


COPYBIQHT. 

Picture  —  Infringement  —  Photographio  Be- 
produotion— "  Copy  "  of  the  Work  or  the  Design 
thereof.]— The  plaintiff,  who  was  the  owner  of 
the  copyright  in  an  oil  painting  representing  a 
winged  lemale  kneeling  on  a  rock  and  gazing 
into  water  below,  reproduced  the  picture  in 
various  forms  and  sizes  by  photographic  pro- 
cesses. The  defendants  cold  copies  of  an 
American  magazine  containing  on  a  page  of  its 
advertising  section  a  email  and  rude  photo- 
graphio reproduction  of  the  more  dlsti ac- 
tive features  of  this  picture,  omitting  the 
background  and  wings.  This  reproduction 
was    placed   amongst   various   other  ^sl^nilar       ^ 
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reprodnotions  of  other  pictures  grouped  round 
an  annoonoement  in  which  the  readers  were 
offered  a  prize  if  they  could  name  a  certain 
percentage  of  the  advertisers  who  used  the 
pictures  as  adTertisemeats.  On  complaint 
being  made  by  the  plaintiff  the  page  in  ques- 
tion was  torn  out  of  all  copies  of  the  magasine. 
la  an  action  for  an  infringement  of  copyright, 
— Held,  that  the  reproduction  in  question  must 
be  held  to  be  a  *'  copy  "  of  the  original  "  work, 
or  the  design  thereof,"  within  the  meaning  of 
the  Fine  Arts  Copyright  Act,  1862,  and  there 
must  be  judgment  for  the  plaintiff  with  one 
farthing  damages,  and  the  costs  of  the  action. 
Hanfitamgl  y.  W.  H.  Smith  ^  Son,  304. 

COSTS. 

Judge*B  Biioretion  to  Deprive  Bneoessfiil  De- 
fendant— Appeal  without  Leave.]  —  Where  a 
Judge  exercises  bis  discretion  so  as  to  deprive 
a  successful  party  of  costs  upon  a  stated  ground 
which  is  untenable,  an  appeal  lies  without  leave. 
dvU  Service  Co-operative  Society  v.  General 
Steam  Navigation  Co,  (72  L.  J.  E.B.  933; 
[1903]  2  K.B.  766)  followed.  Mng  v.  €Hllard, 
(C.A.)  421. 

Conduct  having  no  Connection  with  the 
Plaintiff't  Case.]— In  an  action  to  restrain  the 
defendant  from  passing  off  his  goods  as  those 
of  the  plaintiff,  it  is  no  ground  for  depriving  the 
successful  defendant  of  his  costs  of  the  action, 
that  the  defendant,  in  the  sale  of  his  goods, 
makes  representations  calculated  to  mislead  the 
public  as  to  the  nature  of  certain  awards  and 
medals,  those  representations  having  nothing  to 
do  with  the  plaintiff's  case  which  fails.    lb, 

ConstTUotion  of  Will  —  Trustees.]  —  See 
Appbal. 

Fnrohase-moneys  in  Court — Be-investment  in 
Purchase  of  Beal  Estate— Costs  of  Simultaneous 
Lease.]— See  Lands  Clausbs  Act. 

CUSTOM. 
Fishermen  of  Parish— Private  Land— Custom 
to  Dry  Hets — ^Variation  in  User— Validity- 
Time  Immemorial — Impossibility  of  Custom — 
Onus  of  Proof-n-Becesslon  of  Sea— Acoretion 
— Extent  of  Custom.]— A  custom,  enjoyed  from 
time  immemorial  and  continued  without  inter- 
ruption, for  all  the  inhabitants  of  a  parish, 
being  fishermen,  to  diy  their  nets  on  a  par- 
ticu&  piece  of  ground  adjoining  the  sea  and 
the  property  of  a  private  owner,  at  all  times 
necessary  or  proper  for  the  purposes  of  the 
trade  or  business  of  a  fisherman,  is  a  valid 
custom ;  and  the  fact  of  the  variation  of  the 
user  owing  to  the  fishermen  taking  advantage 
of  modem  inventions  or  new  operations,  so 
long  as  they  do  not  thereby  throw  an  un- 
reasonable burden  on  the  landowner,  does  not 
make  the  custom  invalid.  The  same  customary 


right  will  extend  to  land  added  to  the  original 
piece  of  land  by  accretion  owing  to  the 
recession  of  the  sea.  The  principles  laid  down 
in  Dyoe  v.  Hay  (1  Macq.  H.L.  305,  312)  and 
Hvll  and  Selby  RaiUva/y,  In  re  (8  L.  J.  Ex. 
260 ;  5  M.  &  W.  327)  applied.  Moreer  v.  Demie, 
71 ;  (CJL.)  723. 

DAMAGES. 

Damage  to  Kill  Caused  by  Subsidenoe  Due  to 
Past  Xining  Operations  —  Disoontinuanoe  of 
Operations— Principle  of  Estimating  Damage — 
Future  Apprehended  Injury.]— ^In  ftiapM^ng  the 
damages  for  injury  caused  to  premises  by  sub- 
sidence due  to  past  mining  operations,  the  offi- 
cial referee  is  not  entitled  to  include  an  allow- 
ance for  risk  of  future  injury  from  apprehended 
further/subsidence,  or  for  present  depreciation 
caused  by  the  risk  of  future  injury.  Tunni- 
eliffe  4'  HamjfMOTi,  Lim,  v.  Weit  Leigh  Colliery 
Co,,  619. 

Euisanoe— Pollution  of  Eiver— Continuance 
of  Injury.]— See  Local  Qovebniient. 

Obstruction  to  Light  —  Hnisance.]  —  See 
Sabbmbnt. 


DEATH.— See  Evidenob. 


DEBENTUBES.— See  Company. 


DEED. 

Signature— Subsequent  Alteration  of  Date  — 
Material  Alteration  —  VaUdity.]— A  deed  is 
not  invalid  merely  because  of  an  alteration, 
subsequent  to  execution,  in  a  part  that  is  not 
material,  by  whomever  such  alteration  be 
made.  Pigot'g  Case  (11  Go.  Rep.  26^)  dis- 
sented from.  Aldout  v.  Comwell  (37  L.  J. 
Q.B.  201 ;  L.  B.  3  Q.B.  573)foUowed.  Crediten 
(^BUhep)  V.  £xeter  (Bishop),  697. 

Xiidescription  of  Purchaser  la  Conveyance.] 

— SeeVENDOB  AND  PUBCHABSR. 

Parcels  in  Conveyance.]— See  Boundaries. 


DISCOVEBY. 

Production  of  Documents— Bight  of  Inspeet- 
ing  Party  to  Make  Copies.] — Under  the  usual 
order  for  production  and  inspection  of  docu- 
ments, the  inspecting  party  is  entitled  to  make 
copies  for  himself  in  the  same  way  as  he  was 
entitled  to  do  under  the  old  practice  in  the 
Court  of  Chanceiy.  His  right  in  this  respect 
is  not  taken  away  or  qualified  by  sub-rule  18  of 
rule  27  of  Order  LXV.,  which  relates  to  costs 
only.  Ormerod,  Orierwn  S^  Co,  v.  St,  Oeorge'e 
Ironworks,  (O.A.)  373. 
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BASEMENT. 
Light  —  PrMcription  —  Extent  of  Bight- 
Actionable  Hnifanee — Xandatory  Injunction 
— Damages.] — The  result  of  the  decision  in 
Colli  V.  Home  and  Colonial  Stores  (73  L.  J. 
Ch.  484;  [1904]  A.O.  179)  is  that  the  plain- 
tifE  in  an  action  for  the  obstruction  of  light 
to  his  premises  must,  in  order  to  succeed, 
establish  a  nuisance,  and  a  Judge  in  direct- 
ing himself  or  a  jury  as  to  what  constitutes 
an  actionable  nuisance  must  take  the  law 
to  be  that  the  owner  of  ancient  lights  is 
entitled  to  sufficient  light,  according  to  the 
ordinary  notions  of  mankind,  for  the  oomfort- 
able  use  and  enjoyment  of  his  house  as  a 
dwelling-house  if  it  is  a  dwelling-house,  or  for 
the  beneficial  use  and  occupation  of  it  if  it  is 
a  place  of  business;  and  to  constitute  an 
actionable  nuisance  the  obstruction  must  be 
such  as  substantially  to  interfere  with  that 
right.  The  mere  proof  that  a  given  percentage 
of  light  has  been  taken  away  is  not  sufficient, 
but  in  considering  the  sufficiency  of  the  light 
the  locality  ought  to  be  borne  in  mind,  and  also 
light  coming  fkom  quarters  other  than  that 
where  the  obstruction  is.  Mney,  Jolly ^  (C.A.) 
174. 

In  an  action  by  the  owner  of  a  dwelling- 
house  for  obstmction  of  the  light  to  one  of  the 
rooms  in  the  house,  Kbkbwich,  J.,  found  that 
the  room  had  been  exceptionally  well  lighted, 
and  still  was  well  lighted,  and  there  was  suffi- 
cient light  to  enable  it  to  be  used  for  the  pur- 
poses for  which  it  was  designed ;  but  that  there 
had  been  a  laige  obstruction  of  light  by  the 
erection  of  the  defendant's  house,  and  a  laige 
interference  with  the  cheerfulness  of  the  plain- 
tiff's room,  so  that  the  character  of  the  room 
had  been  altered,  and  it  had  lost  in  the  ob- 
struction of  light  one  of  its  chief  charms  and 
advantages;  and  that  the  obstruction  of  the 
light  had  caused  a  substantial  depreciation  in 
the  letting  value  of  the  plaintiff's  house: — 
MM,  by  Yaughan  Williams,  L.J.,  and 
OozBNS  -  Habdy,  L.J.  (dissentiente  Bombb, 
L.J.),  on  these  findings,  that  an  actionable 
nuisance  had  been  committed.  Seld,  by 
RoMBB,  LaT.,  as  an  inference  from  the  findings 
and  on  the  evidence  as  a  whole,  that  it  was 
not  shewn  that  an  actionable  nuisance  had 
been  committed.    lb. 

In  the  opinion  of  the  Court,  the  defendant 
had  not  been  guilty  of  any  sharp  practice  or 
any  high-handed  or  unneighbourly  conduct 
towards  the  plaintiff,  or  shewn  any  desire  to 
evade  the  jurisdiction  of  the  Ck>urt ;  and  the 
case  was  not  one  in  which  damages  could  not 
be  considered  a  reasonable  and  adequate  com- 
pensation : — Bold,  that  the  remedy  should  be 
in  damages,  and  not  by  a  mandatory  injunc- 
tion,   lb. 

—Obstruction— Huisaneo— Test  of  Huisance— 
Injnnction — Damages.]— The  decision  of  the 


House  of  Lords  in  Colls  v.  Some  and  Colonial 
Stares  (73  L.  J.  Ch.  484 ;  [1904]  A.O.  179)  has 
left  the  obstruction  of  ancient  lights  still,  as  it 
always  has  been,  a  question  of  nuisance  or  no 
nuisance,  but  has  readjusted  the  law  in  respect 
to  the  test  of  nuisance ;  and  the  test  now  is, 
not  how  much  light  has  been  taken,  and  is 
that  enough  materially  to  lessen  the  enjoyment 
and  use  of  the  house  that  its  owner  previously 
had  7 — but,  how  much  light  is  left,  and  is  that 
enoagh  for  the  comfortable  use  and  enjoyment 
of  the  house  according  to  the  ordinary  require- 
ments of  mankind  ?    Biggins  v.  Betts,  621. 

There  is  nothing  in  that  decision  of  the 
House  of  Lords  that  overrules  the  decision 
in  Shelf er  v.  City  of  London  Electric  Lighting 
Co,  (64  L.  J.  Ch.  216  ;  [1896]  1  Ch.  287).    lb. 

Bight  of  Way— VMr  for  Premiies  Extending 
beyond  Dominant  Land— Abandonment — ^Exoes- 
sive  User — Injnnction.]— The  grantee  of  a  right 
of  way  is  only  entitled  to  use  it  bona  fide  tot 
purposes  of  the  dominant  tenement,  and  the 
owner  of  the  servient  tenement  is  entitled  to 
relief  if  the  acts  of  the  grantee  of  the  right  of 
way  necessarily  involve  its  use  for  the  purposes 
of  buildings  upon  other  land  to  which  the  right 
of  way  is  not  appurtenant,  thereby  increasing 
the  area  of  the  dominant  tenement,  and  conse- 
quently the  burden  of  the  servient  tenement. 
Barris  v.  Flower,  (C.A.)  127. 

The  defendant  having  a  right  of  way  over  the 
plaintiff's  land  to  certain  land  coloured  pink  on 
a  plan,  and  being  also  the  owner  of  certain 
adjoining  land  coloured  white,  had  by  his  own 
acts  completely  landlocked  the  white  land  so 
that  the  only  access  thereto  was  now  over  the 
pink  land,  and  had  built  a  factory  partly  on  the 
pink  and  partly  on  the  white  land.  The  factory 
was  all  one  building  and  a  substantial  port  of  it 
was  on  the  pink  Und.  The  only  access  to  it 
from  the  highway  was  by  means  of  the  right  of 
^SLy-.-'Beld  (affirming  Swinfbn  Eadt,  J.), 
that  the  acts  of  the  defendant  did  not  amount 
to  an  abandonment  or  extinction  of  the  right  of 
way;  but  (reversing  SwiNFSN  Badt,  J.)  that 
the  proposed  user  for  the  purposes  of  the  part 
of  the  building  erected  on  the  white  land  was 
in  excess  of  the  grant.  I%neh  v.  6heat 
Western  Railway  (5 -Ex.  D.  254)  distinguished. 
2b. 


— Beservation  of  <*  all  rights  of  way  hitherto 
exercised"— Unity  of  Title — Oonveyance.]— See 
Vendor  and  Purchaser. 


ELECTION. 

Limited  Power  of  Appointment— Exercise  by 
Will— LimitaUons  Void  for  Perpetuity- lUe- 
gality.] — Where  a  testator  has  by  will  exercised 
a  limited  power  of  appointment  in  such  a  way 
as  to  contravene  the  rule  against  perpetuities. 
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and  has  also  given  benefits  oat  of  his  own  pro- 
perty to  the  persons  entitled  in  default  of 
appointment,  the  limitations  in  the  will  being 
illegal  and  void  cannot  be  used  to  raise  any  case 
of  election.  The  Court  is  bound  on  ficding 
illegality  to  refuse  to  assist  in  carrying  it  out. 
WolUuton  V.  King  (88  L.  J.  Ch.  »92 ;  L.  R. 
8  Eq.  165)  and  Warren's  Trusts,  In  re  (53  L.  J. 
Ch.  787 ;  26  Ch.  D.  208),  followed ;  and  Hand- 
eoek*s  Trusts^  In  re  (23  L.  B.  Ir.  34),  approved. 
BradthofVt  In  re ;  Bradshaw  v.  Bradshaw 
(71  L.  J.  Ch.  230;  [1902]  1  Ch.  436),  not  fol- 
lowed.  Oliver's  Settlement,  In  re;  Beeredv. 
Leigh,  62. 

A  case  of  election  cannot  be  raised  on  an 
appointment  void  for  remoteness  by  reason  of 
the  rule  against  perpetuities.  BradtJiaw,  In 
re;  Bradshaw  v.  Bradshaw  (71  L.  J.  Ch.  230 ; 
[1802]  1  Ch.  436),  not  followed.  OUrer's 
Settlement,  In  re;  Ecered  v.  Leigh  {jnt.prn\ 
followed.  Bealtfs  Marriaje  Settlement,  In 
re,  67. 

Compentation— Date  for  Aioartaining  Amount 
— Toitator's  Death.]— The  amount  of  compen- 
sation to  be  made  to  the  disappointed  legatees 
by  a  devisee  under  a  will,  who  elects  to  take 
a  certain  estate  as  agaln»t  the  will,  must  be 
ascertained  as  at  the  date  of  the  testator's 
death,  and  not  as  at  the  date  of  election. 
Hancock,  In  re  ;  Ha-ncock  v.  Patcson,  69. 


ELECTBIC    LIGHTING. 

<<  Areas  of  supply ''—Undertakers — Prohi- 
bition against  Supplying  Beyond  "area  of 
snpply  ''—Limited  Liability  Company— Bestrie- 
tion  on  General  Trading  Powers— County  of 
London.] — A  limited  liability  company  incor- 
porated under  the  Companies  Act,  1862,  and 
having  for  its  objects  the  production  and  supply 
geneially  of  electric,  magnetic,  or  other  force 
for  lighting  and  other  purposes,  undertook  to 
supply  certain  statutory  "arear.  of  supply," 
within  the  administrative  county  of  London, 
with  electric  energy,  under  special  powers  con- 
ferred on  it  by  Act  of  Parliament,  and  by  Pro- 
visional Orders  confirmed  by  Act  of  Parliament, 
all  of  which  contained  a  prohibition  against 
the  undertakers  supplying  energy,  or  erecting 
or  laying  down  any  electric  lines  or  work 
beyond  their  statutory  areas  of  supply  without 
the  authority  of  Parliament  or  the  licence  of 
the  Board  of  Trade  i—BeU,  that  the  prohibi- 
tion did  not  operate  merely  in  connection  with 
and  relation  to  the  particular  area  in  question, 
but  was  of  universal  application,  so  that  the 
company  could  be  restrained  from  canning  on 
its  business  and  supplying  energy  in  any  other 
place  whatsoever,  however  far  removed  from 
its  areas  of  snpply,  and  although  such  business 
was  carried  on  and  snpply  furnished  quite 
independently  of  any  of  the  company*8  special 
statutory  powers.  AtU-Gen,  v.  Metropolitan 
Blectric  Supply  Co.,  146. 


PxoTiiional  Order— Aastgaability  —  Contraet 
for  Carrying  ont  ProTisional  Order— Illegality.] 
—Section  11  of  the  Electrio  Lighting  Act,  1882, 
deals  with  two  classes  of  cases.  The  first  part 
deals  with  cases  where  the  localauthority  remains 
the  party  supplying  the  electricity,  though  it  may 
contract  for  the  execution  of  works  or  buy  the 
electricity  from  some  other  person  or  company ; 
the  second  part  deals  with  cases  of  transfer  by 
the  local  authority  or  some  otlier  company  or 
person  of  the  legal  powers  for  supplying 
electricity.  It  is  only  to  the  second  of  these 
two  classes  that  the  prohibition  against  assign- 
ment without  the  consent  of  the  Board  of 
Trade  applies.  Sudbury  Corporation  v.  Empire 
Electrio  Light  and  Poreer  Co.,  442. 

A  local  authority  to  which  a  provisional  order 
had  been  granted  entered  into  a  contract  with 
an  electric  light  and  power  company  by  which 
the  company  was  to  supply  electricity  to  the 
district  mentioned  in  the  provisional  order. 
The  contract  contained  a  large  number  of 
clauses,  the  effect  of  which  was  to  place  the 
company  in  the  position  of  the  corporation  as 
regards  powers  and  duties: — Held,  that  the 
consent  of  the  Board  of  Trade  not  having  been 
obtained,  the  contract  was  rendered  void  by 
section  11  of  the  Electric  Lighting  Act,  1882. 
lb. 

The  contract  also  contained  a  clause: 
**  Nothing  herein  contained  shall  be  deemed  to 
constitute  this  contract  as  a  lease  or  agreement 
for  a  lease,  or  to  establish  between  the  corpora- 
tion and  the  company  the  relation  of  lessor  and 
lessee,  ...  or  partners,  or  to  constitute  the 
company  general  agents  for  the  corporation  or 
to  transfer  to  the  company  any  powers,  or  to 
create  any  relationship  between  the  corporation 
and  the  company  which  the  corporation  are 
prohibited  from  transferring  or  creating  by  the 
order  and  the  Electrio  Lighting  Acts,  1882  and 
1888,  and  particularly  by  section  11  of  the 
Electric  Lighting  Act,  1882,  the  intention  being 
for  the  corporation  to  give  to  the  company  every 
facility  in  their  power  for  cariying  out  this 
agreement,  without  transferring  or  assigning 
any  of  their  powers  and  duties  under  the 
oTd^T"*',— -Held,  that  as  the  agreement  as  a 
whole  did  transfer  or  assign  powers  and  duties 
under  the  order,  the  clause  was  inoperative.  lb. 


ESTOPPEL. 

Will— Purported  Dispoeition  of  Bealty— In* 
eapaoity  to  Dispose— Adverse  Possession.]— By 
her  will  a  married  woman  gave  certain  real 
property  (of  which  she  was  competent  to  dis- 
pose) to  her  husband  for  life,  with  remainder 
over.  By  a  codicil  she  purported  to  devise  in 
the  same  way  certain  other  property  (to  which 
she  had  a  good  title  but  which  she  was  not 
competent  to  devise).  Her  husband  entered  on 
both  properties  and  remained  in  possession  for 
more  than  twenty  -jeeat^i—Held,  that  those 
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eUdminpr  under  the  husbaud  were  not  estopped 
from  denying  the  testatrix's  power  to  dispose 
of  the  second  property,  and  had  a  good  title  by 
adverse  possession  against  her  heir  and  those 
claiming  in  remainder  under  the  codicil. 
And^ion,  In  re  ;  Pegler  v.  GiOatt,  438. 

The  principle  of  Board  ▼.  Board  (43  L.  J. 
Q.B.  4 ;  L.  B.  9  Q.B.  48)  does  not  apply  to  t^e 
case  of  a  person  who  has  a  good  title  to  pro- 
perty but  is  not  competent  to  dispose  of  it. 
Paine  t.  Jones  (43  L.  J.  Ch.  787 ;  L.  R.  18  Bq. 
320;  applied.    75. 

By   Fareels   of  ConTeyance.] — See    Bouk- 

DABIBS. 

By  Share  Certifioate.]  —  See  Coiipakt 
(Shares). 

EVIDENCE. 

Entries  in  Hote-book  of  Beoeasod  Sarreyor — 
Professional  Baty— Admissibility.] — A  surveyor 
had  been  employed  in  1864  by  a  local  board  to 
survey  ground  comprising  the  property  in  ques- 
tion for  the  purpose  of  a  drainage  scheme.  He 
had  at  the  time  made  in  his  note-book,  for  the 
purpose  of  his  report,  entries  of  certain  levels 
and  other  figures,  and  these  entries  were  after- 
wards used  by  him  in  making  his  report  He 
was  now  dead  i^Seldf  that  the  entries  were 
admissible  in  evidence  to  shew  the  line  to 
which  the  bi-monthly  spring  tides  flowed  at 
the  date  of  the  conveyance.  Mellor  v. 
Walmeeley,  (C.A.)  475. 

Proiumption  of  Beath— Person  not  Heard  of 
lor  Seven  Tears — Onus  Probandl— Ho  Presump- 
tion of  Continuanoe  of  life.]— There  is  no  pre- 
sumption at  law  in  favour  of  the  existence  of 
life,  and  when  a  person  has  not  been  heard  of 
for  seven  years  the  burden  of  proving  that  he 
was  alive  at  a  particuli^  date  after  that  at 
which  he  was  last  heard  of  rests  upon  those 
who  claim  through  him.  FkenSe  Truste,  In  re 
(39  L.  J.  Ch.  316;  L.  B.  5  Cb.  139),  followed. 
Aldersey,  In  re:  Oibton  v.  HaU,  648. 

The  title  to  the  income  and  capital  of  a  share 
of  residuary  estate  passing  under  a  will  de- 
pended upon  the  exact  date  of  A's  death,  and 
as  to  part,  which  came  by  way  of  accruer, 
whether  he  survived  March  16,  1896.  A  was 
last  heard  of  on  March  81, 1895,  and  was  pre- 
sumed to  have  been  dead  on  March  31, 1902. 
Neither  of  the  different  claimants  was  able  to 
prove  that  A  was  alive  at  any  particular  date 
after  March  31, 1895  i^Held,  that  the  property 
in  question  was  distribotable  on  the  footing 
that  A  must  be  taken  to  have  di^  before 
March  16,  1896,  because  he  was  not  proved  to 
have  been  then  alive.    Ih. 

Beputalion— Pnblio  Boonmento^Statements 
at  Beoeased  Person  —  Aaeient  Suryeys  and 
Beports  —  Xaps  and  Flans.]  —  Ancient  docu- 


ments such  as  surveys,  estimates,  and  petitions 
of  a  private  character,  produced  from  the 
Becord  Office,  which  do  not  affect  the  King's 
property  or  revenues,  are  not  public  documents 
which  are  admissible  as  such  according  to  the 
ruling  of  Lobd  Blaokbubn  in  Sturla  v.  Freeoia 
(50  L.  J.  Ch.  86,  96;  6  App.  Cas.  623,  643),  or 
as  evidence  of  reputation.  Mercer  v.  Benne^ 
71 ;  (C.A.)  723. 

Depositions  of  deceased  witnesses  in  support 
of  proceedings  by  the  Crown  in  the  public 
interest  are  not  admissible  against  strangers  if 
it  is  not  shewn  that  the  deponents  were  persons 
to  whom  such  knowledge  of  the  subject-matter 
ought  to  be  imputed  as  to  make  their  state- 
ments evidence  of  reputation.    Ih. 

Confldential  plans  or  reports  made  to  the 
War  Office  are  not  admissible  as  evidence  of 
reputation  if  they  were  not  ictended  as  per- 
manent records  affecting  the  property  or 
revenue  of  the  Crown  or  any  grant  by  the 
Crown.    Ih, 

Evidence  of  particular  facts  cannot  be 
admitted  as  evidence  of  reputation.    Ih, 

Written  statements  by  a  deceased  person  are 
not  admissible  as  made  in  the  course  of  duty 
unless  it  is  shewn  that  it  was  the  duty  of  the 
deceased  person  to  do  the  particular  thing  and 
to  record  the  fact  of  having  done  it  contem- 
poraneously.   Ih, 

Borne  V.  BrefnJton  (8  B.  &  C.  737)  and  Nen- 
coitle  (Duke)  v.  Brooftowe  Hundred  (2  L.  J. 
M.C.  47  ;  4  B.  &  Ad.  273)  distinguished.    Ih, 

—Tithe  Hap— Beposited  Plans— AdmisslbiUty.] 
—See  Way. 

Unstamped  Agreement— Admissibility.]— An 
agreement  in  writing  for  the  sale  of  its  under- 
tsidng  was  entered  into  between  a  company 
and  a  trustee  for  a  new  company,  but  was  not 
stamped.  On  an  application  to  restrain  the 
agreement  being  carried  out,  the  Court  looked 
at  a  copy  of  the  document,  not  as  an  agreement, 
but  as  a  document  evidencing  the  terms  upon 
which  the  company  propos^  to  sell  if  not 
restrained  from  sA  doing.  Maton  v.  Motor 
Traction  Co,,  273. 


EXBCUTOB 

AND  ADMINISTBATOB. 

Administration— Tenant  for  Life  and  Bemain- 
derman— Trust  for  Conversion — Power  to  Betain 
Seourities  —Unauthorised  but  Hon-wasting 
Seourities  —  Income  Pending  Conversion.]  — 
Where  there  is  an  express  trubt  for  conversion 
and  power  to  retain  securities  of  every  kind, 
authorised  and  unauthorised,  and  there  is  no 
gift  either  express  or  implied  of  the  income 
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pending  conTersion,  the  tenant  for  life  is 
entitled  to  the  income  of  authorised  securities, 
but  not  to  the  income  of  nnaathorised  secu- 
rities. As  regards  the  latter  he  is  only  entitled 
to  interest  at  3  per  cent,  on  their  value  at  the 
testator's  death.  The  rule  applies  to  non- 
wasting  as  well  as  to  wasting  securities. 
Ckaytor^  In  re  ;  Chaytor  v.  Som,  106. 

Thomas,  In  re  ;  Wood  v.  Thomat  (60  L.  J.  Ch. 
781;  [1891]  3  Ch.  482),  and  Woodi,  In  re; 
GaheUini  v.  Woods  (73  L.  J.  Ch.  204;  [1894] 
2  Cb.  4),  applied.  Bul&eley  v.  Stephens  (3  N.  B. 
105;  10  L.  T.  225)  not  followed.  Statement 
in  TJieohald  on  WilU  (5th  ed.),  pp.  480,  481, 
approved.    Ih, 

Letters  of  Adminiitration  Ghranted  while  Will 
Appointing  Ezeoutor  in  Existence— Aoti  done 
before  Administration  —  VaUdity.]  —  Where 
letters  of  administration  are  granted  while  a 
will  appointing  an  executor  is  in  existence,  and 
the  will  is  subsequently  proved  and  the  letters 
of  adminiBtration  revoked,  the  grant  of  adminis- 
tration is  void  ab  initio ;  and,  generally  speaking, 
dispofiitions  of  the  assets  by  the  supposed  ad- 
ministrator are  void  also.  Ahrcun  v.  Cunning- 
ham (2  Lev.  182)  followed.  Orayshrook  v.  Fox 
(1  Plow.  275, 282)  distinguished.  MIU  v.  EUU, 
296. 

A  mortgagor  who  had  deposited  the  lease  of 
a  house  to  secure  his  mortgage-debt  died, 
leaving  a  will  by  which  he  appointed  an 
executor.  The  mortgagor's  son  paid  off  the 
debt  with  money  which  he  borrowed  for  the 
purpose,  deposited  the  lease  with  the  lender  of 
the  money  as  security  for  the  loan,  and  obtained 
letters  of  admiaiBtration  to  his  father's  estate. 
The  will  was  subsequently  proved,  and  the 
letters  of  administration  were  revoked.  The 
house  having  many  years  afterwards  been  sold 
by  the  sole  beneficiary  under  the  will,  the 
lendei's  representatives  brought  an  action 
against  the  purchaser  for  foreclosure: — Heldj 
that,  the  letters  of  administration  being  wholly 
void,  the  son  had  no  power  to  create  a  valid 
mortgage  to  the  lender,  and,  in  the  circum- 
stances of  the  case,  that  any  claim  of  the  plain- 
tiffs by  subrogation  was  barred  by  the  Statute 
of  Limitations  and  by  the  fact  that  the  son  was 
a  debtor  to  the  father's  estate.    Ih, 

Betainer— Creditor— Judgment  against  Exe- 
ontrix— No  Floa  of  Flene  Administravit  or  Be- 
tainer  —  Subsequent  Adminiitration  Aotion — 
Insolvent  EsUte— Bight  to  Set  up  Betainer 
against  Judgment  Creditor.]— Where  an  action 
is  brought  by  a  opeditoragsdnst  an  executor  in 
respect  of  a  debt  due  to  him  from  the  testator, 
and  in  the  action  the  executor  does  not  either 
plead  plene  administramt,  or  set  up  Ids  retainer, 
and  the  creditor  recovers  judgment,  the  exe- 
cutor cannot  in  an  aotion  brought  to  administer 
his  testator's  estate  set  up  his  right  of  retainer 
as  agamst  the  judgment  creditor.  Marvin,  Jk 
re;  Orawter  v.  Marvin^  699. 


Bight  of  Betainer.]—  See  Husband  and 
Wipe. 


FESCTTIBES. 
Lease  of  Kill  by  Tenant  for  Life — Xaehinery 
Ereoted  by  Lessee — Purchase  under  Covenant 
by  Lessor  at  End  of  Term— Bight  of  Executrix 
to  Bemove  as  against  Bemainderman — <*  Quie- 
quid  plantatur  solo,  solo  cedit."] — The  prin- 
ciple which,  as  between  tenant  and  lancUord, 
enables  the  former  to  remove  during  his  term 
chattels  which  he  has  affixed  to  the  soil  for  the 
benefit  of  his  trade  applies  also  to  the  case  of 
tenant  for  life  and  remainderman,  and  allows 
the  former,  or  his  personal  representatives,  to 
remove  chattels  afilxed  to  improve  the  estate 
for  his  own  enjoyment,  ffnlse.  In  re  ;  Beattie 
v.  BtUse,  246. 

This  is  an  exception  to  the  maxim  "  Qtdcquid 
plaaUatur  solo,  soU  eedit,"  and  not  a  concession 
allowing  what  has  become  part  of  the  soil  to  be 
removed.    Ih, 

The  question  is  one  not  of  the  nature  of  the 
attachment,  but  of  its  purpose  and  of  the  inten- 
tion with  which  it  was  made.  Leigh  v.  Taylor 
(71   L.  J.  Ch.272;  [1902]  A.C.  157)  followed. 

FRAUD  AND 
MISBEPBESENTATION. 

Honey-lending— Harsh  and  Vneonsoionable 
Bargain— Excessive  Bate  of  Interest— Absence 
of  BLsk.] — ^Money-lenders  advanced  to  a  hat- 
rower  2,0002.  repayable  by  twelve  consecutive 
monthly  instalments,  with  interest  amounting 
in  all  to  8,3002.,  and  in  the  event  of  default 
being  made  in  any  one  payment  the  whole 
amount  remaining  unpaid  was  to  become  im- 
mediately payable.  There  was  evidence  that 
the  money-lenders  were  aware  when  making 
the  loan  that,  owing  to  the  borrower's  financial 
position,  they  were  running  no  risk: — Held, 
that,  having  regard  to  the  lenders'  knowledge 
of  the  abs^ce  of  risk,  the  rate  of  interest  was 
excessive,  and  the  transaction  was  hush  and 
unconscionable  within  the  meaning  of  sub- 
section 1  of  section  1  of  the  Money-lenders 
Act,  1900,  and  it  ought  to  be  re-opened  and 
an  order  made  for  repayment  of  the  amount 
actually  advanced,  with  interest  at  10  per  cent. 
Samiders  v.  Newhold,  (C.A.)  120. 

— Be-opening  Closed  Transaetion.]  —  Sub-sec- 
tion 1  of  section  1  gives  the  borrower  rdief 
only  in  respect  of  the  transaction  the  subject 
of  an  action  brought  by  the  money-lender,  and 
the  power  of  the  Court  to  re-open  under  that 
sub-section  is  limited  to  that  transaction,  and 
the  account  can  only  be  taken  in  that  trans- 
action, or  some  transaction  which  is  relevant  to 
it,  and  not  in  a  previous  transaction  altogether 
dosed.   lb. 


Digitized  by 


Google 


Vol.  74.] 


INDEX. 


±v 


— FroeMdiBgs  for  BoU«f—Tim« -<*  LUbU."]— 
Under  snb-section  2  a  borrower  oan  obtain  relief 
in  prooeedings  taken  by  him,  and  he  may  take 
proceedings  either  when  he  is  sued  bj  the 
money-lender,  or  before  he  is  sned.  The  sub- 
section applies  even  after  the  loan  has  been 
repaid,  and  nnder  it  the  Court  could  re-open  a 
dosed  transaction.  ''Liable"  in  that  sab- 
section  is  not  to  be  read  as  "liable  in 
fact.**    Ih. 

— ^Be-opening  Transaetion— Earth  and  Uncon- 
scionable—Xisstatement  of  Fact — Contracting 
without  being  Begistcred— Prohibitory  Statute 
— Illegal  Contract.] — Where  by  a  statute  a 
penalty  is  imposed— not  solely  for  protection 
of  the  revenue,  but  solely  or  partly  for  that  of 
the  public— for  doing  or  omitting  any  act,  such 
act  or  omission  is  impliedly  prohibited  by  the 
statute,  and  is  illegaJU  Victorian  Baylerford 
J^yndicate  v.  Dott,  673. 

So  if  a  money-lender  enters  into  any  agree- 
ment or  takes  any  security  in  contravention  of 
section  2,  sub-section  1  (e)  of  the  Money-lenders 
Act,  1900,  without  having  registered  himself  as 
required  by  section  2,  sub-section  1  (a),  his 
contract  cannot  be  enforced,  and  there  is  no 
transaction  to  re-open  under  the  powers  of 
section  1,  sub-section  1.    Tb, 

A  misstatement  made  by  a  money-lender  to 
a  borrower  during  negotiations  is  a  fact  to  be 
borne  in  mind  in  determining  whether  the 
transaction  is  harsh  and  unconscionable.    lb. 


Bescission  of  Contract — Xisrepresentation — 
Absence  of  Fraud— Election— Delay.]— A  com- 
pleted contract  for  the  sale  of  the  shares  in 
and  business  of  a  company  will  not,  in  the 
absence  of  fraud,  be  set  aside  on  the  ground  of 
misrepresentation.  Seddon  v.  North-Magtem 
aaU  Co,,  199. 


The  plaintiff  contracted  to  buy  all  the  shares 
in  a  trading  company  on  certain  statements  as 
to  the  trading  profits  and  losses.  Three  months 
after  taldng  over  the  business  he  commenced 
an  action  to  set  aside  the  contract,  alleging 
misrepresentation  by  concealment,  but  not 
alleging  fraud,  and  claiming  resdssion  of  the 
contract  and  an  injunction : — Hold^  that  such  a 
contract  was  not  one  which,  in  the  absence  of 
fraud,  the  Ck>urt  would  set  aside  either  in 
equity  or  at  law ;  and  that,  even  if  it  were,  the 
plaintiff  had  delayed  in  repudiating  it,  and  had 
not  proved  either  concealment  or  misrepre- 
flentation  or  that  he  had  been  induced  by  mis- 
Tepresentation.  WOde  v.  Gibton  (1  H.L.  0. 
605,  682).  BromUie  v.  CtMipbai  (5  App.  Gas. 
926),  and  Kemedy  v.  Panama,  Nm  Zealand, 
ondAfutraUan  Eayal  Mail  Co.  (36  L.  J.  Q.B. 
260 ;  L.  B.  2  aB.  680)  appUed.    lb. 


HUSBAND   AITD  WIFE. 

Administration  —  Insolvent  Estate  —  Execu- 
tor's Bight  of  Betainer-Bight  of  Wife  to 
Betain  as  Ezeontriz  Xoney  Lent  to  Husband 
for  Purposes  of  Buiiness.]— Section  3  of  the 
Married  Women's  Property  Act,  1882,  which 
deals  with  loans  by  a  wife  to  her  husband,  does 
not  apply  to  the  subject  of  retainer  by  a  woman 
as  executrix  of  her  husband.  Consequently, 
the  right  of  a  woman  who  is  executrix  of  her 
late  husband  to  retain  out  of  assets  of  his 
estate  come  to  her  hands  the  amount  of  a  loan 
made  by  her  out  of  her  separate  estate  to  her 
husband  for  the  purpose  of  his  business  is  noc 
taken  away  by  the  joint  operation  of  that 
section  and  section  10  of  the  Judicature  Act, 
1875,  in  oases  where  the  estate  is  insolvent. 
Long,  In  re ;  Tom  v.  Emmenon  (64  L.  J.  Ch. 
468,  471,  472  ;  [1895]  1  Ch.  652,  657,  660),  and 
May,  In  re  ;  Cramford  v.  May  (60  L.  J.  Ch.  34  ; 
45  Ch.  D.  499),  followed.  Ambler,  In  re; 
Woodhead  v.  Ambler,  (CA.)  367. 

Jointuring— Fraud  on  Power.]— See  Poweb. 

Kullity  of  Karriage— Settlement— Covenant 
to  Pay  if  Harriage  *'  Solemnised."]— See  Set- 
tlement. 

Separation  Deed— Construction— Covenant  to 
Pay  Annuity  to  Wife  *<  for  her  life  if  she  shall 
so  long  continue  to  live  separate  and  apart '' — 
Cessation  of  Axmuity  on  Death  of  Husband.] — 
In  a  separation  deed  a  husband  covenanted  to 

Say  to  his  wife  for  her  sole  and  separate  use 
uring  her  life  if  she  should  **  so  Ion?  continue 
to  live  separate  and  apart,*'  150Z.  for  her  main- 
tenance, clothing,  and  other  necessaries.  The 
husband  having  died,  the  wife  re-married: — 
Held,  on  the  construction  of  the  deed,  that  the 
annuity  ceased  to  be  payable  on  the  death  of 
the  husband.  Charlesworth  v.  Holt  (43  L.  J. 
Ex.  25 ;  L.  R.  9  Ex.  38)  distinguished.  QUling, 
In  re;  Procter  v.  Watkins,  335. 

Separate  Property— Bestraint  on  Anticipa- 
tion—Order for  Payment  of  Costs— Beoeiver.]- 
Where  an  order  is  made  against  a  married 
woman  for  payment  of  costs  out  of  her  separate 
estate,  the  party  obtaining  the  order  is  prima 
facie  entitled,  under  section  2  of  the  lurried 
Women's  Property  Act,  1893,  to  enforce  pay- 
ment by  obtaining  the  appointment  of  a  re- 
ceiver of  her  property  which  is  subject  to  a 
restraint  on  anticipation,  and  the  onus  is  upon 
her  to  shew  why  the  appointment  should  not  be 
made.    Pamley  v.  Parnley^  344. 


INJUNCTION. 
Kotion— Undertaking  by  Defendant— Cross- 
nndertaking  in  Damages.]— Where  on  an  inter- 
locutory motion  for  an  injunction  an  undar- 
taking  is  offered  by  the  defendant  and  accepted 
by  the  plaintiff,  there  is  no  general  practice 
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that  a  ei088-nndertaking  as  to  damages  by  the 
plaintiff  is  to  be  implied.  Howard  ▼.  Preu 
Printeri,  Zim.,  (C.A.)  100. 

Hnisanoe— PoUution  of  Siver.]— See  Local 

GOVEBNMBNT. 

PnbUe   Hiffhway— Bight  not  litabUshod— 

Trespass.]— See  Tbbbpass. 

IN8XJBANCE. 
Lift  Assnraaee  —  Oompany  —  Compulsory 
Winding-up  —  Other  Bosiness  —  Bednetion  of 
Contracts.] — Where  a  oompany  carries  on  life 
insarance  bosiness  in  conjanction  with  other 
business,  and,  in  consideration  of  an  enhanced 
price  charged  for  an  article  it  sells,  offers  its 
customers  contingent  insurance  benefits,  the 
requirements  of  section  4  of  the  Life  Assurance 
Companies  Act,  1870,  are  not  capable  of  being 
satisfied,  for  the  price  paid  is  a  contributory 
sum  to  secure  two  benefits,  and  the  proportion 
2>aid  as  premium  cannot  be  appropriated  in 
accordance  with  the  section.  NeUon  ^  Co.^  In 
re  J  290. 

The  Court  will  not  sanction  a  scheme  for 
carrying  on  such  a  life  insurance  business  so 
as  to  avoid  a  compulsory  winding-up  on  the 
petition  of  creditors.    Ih 

Section  22  of  the  same  Act  allows  a  reduction 
of  the  contracts  between  a  company  and  its 
creditors,  but  does  not  authorise  a  provision 
under  which  the  latter  would  get  reduced 
benefits  from  those  contracts  as  fiie  result  of 
new  contracts  entered  into  with  a  new  com- 
pany,   lb. 

What  the  last-named  section  allows  is  a  re- 
tl action  of  all  contracts  for  the  relief  of  the 
<x>mmon  debtor,  and  not  one  which  operates 
unequally  as  between  the  common  creditors. 
Absolute  arithmetical  equality  is  not  required, 
but  a  scheme  which  proceeds  upon  a  principle 
•of  inequality  of  reduction  is  not  within  the 
Act.    Ih, 

—  Company— Other  Business  besides  lifis  Assu- 
ranee  —  Insuffloieney  of  Insurance  Fund  — 
Winding-up  Petition— Scheme  of  Future  Work- 
ing.]— A  company  which  carried  on  the  busi- 
ness of  selling  tea  combined  with  that  of  life 
assurance  was  ordered  to  be  wound  up  by 
Buckley,  J.  On  appeal,  a  scheme  having  been 
prepared  and  approved  by  all  parties  enabling 
the  company  to  carry  on  its  businesses  sepa- 
rately, so  as  to  comply  with  section  4  of  the 
Companies  Assurance  Act,  1870,  and  lUSording 
reasonable  security  to  the  assured,  the  Coubt 
49anctioned  the  scheme  and  discharged  the  order 
of  BUCKLBT,  J.,  the  oompany  undertaking  to 
carry  on  its  business  in  accordance  with  the 
scheme.  Form  of  scheme.  BritUh  Widowi 
Assurance  Co.,  In  re,  (C.A.)  525. 


Ufi  FeUey— XiMtotement  of  Age-Beoiipt 
of  Fremivms  after  Knowledge  of  XiaetatMMnt 
— ^Aflrmation  ef  Foliey.]— In  a  proposal  for  a 
life  policy  a  hidy,  by  mistake,  declared  her  age 
to  be  forty-one  next  birthday,  instead  of  forty- 
four,  which  it  in  fact  was.  The  policy  was 
effected  in  1888,  and  by  it  the  defendant  oom- 
pany undertook  to  pay  the  sum  of  2,000Z.  upon 
the  death  of  the  assured,  or  on  her  attainmg 
the  age  of  sixty  years.  The  mistake  was  not 
discovered  until  1897,  and  after  being  informed 
of  it  the  defendant  oompany  accepted  from  an 
assignee  of  the  policy  two  premiums  on  the 
old  footing,  but  subsequently  declined  to  re- 
ceive any  more,  and  claimed  to  avoid  the 
poHoy  under  the  terms  of  the  proposal  and 
contract.  The  lady  attained  the  age  of  sixty 
on  March  6, 1904,  and  was  still  Uvingi—Held, 
that  the  defendants  must  be  treated  as  having 
affirmed  the  policy  as  it  stood,  and  were  liable 
to  pay  the  moneys  secured  thereby  when  the 
lady  in  fact  attained  sixty  years.  Bemmings 
V.  Sceptre  lAfeAuoeiation,  231. 

INTEBNATIONAIi  LAW. 
Conflict  of  Laws  —  Assignment  —  Chose  in 
Aotion— Beyersionary  Interest  in  Personalty- 
Assignment  made  Abroad- Property  in  Bngland 
— Hotioe^Priority.]- An  Englishman  executed 
in  New  York  (where  he  was  temporarily  domi- 
ciled) an  assignment  to  his  wife  of  a  rever- 
sionary interest  in  personalty  in  Bngland  in 
the  hands  of  trustees.  By  the  law  of  New 
York  notice  to  the  trustees  was  not  necessary 
to  complete  the  assignee's  title.  He  subse- 
quently executed  in  Bngland  a  mortgage  of 
the  same  property  to  the  plaintiff.  The  plain- 
tiff gave  to  the  trustees  notice  of  his  mortgage 
before  notice  of  the  assignment  was  given : — 
Held,  that  the  mortgage  had  priority  over  the 
assignment.    KeUy  v.  Selmyn,  567. 

LAND    TBAN8FEB. 

See  Chabitt. 

LANDLOBD  AND  TENAIfT. 
Covenant  not  to  Assign  without  Leaye— 
LeaTO  not  to  be  «« Unreasonably  "  Withheld— 
Unreasonableness.]— Where  a  landlord  and 
tenant  occupy  different  parts  of  the  same  pre- 
mises, and  the  tenant  has  oovenanted  not  to 
assign  or  under-let  his  part  of  the  premises 
without  the  written  leave  of  his  landlord,  but 
this  leave  is  not  to  be  unreasonably  refused,  it 
is  not  unreasonable  for  the  landlord,  as  con- 
ditions of  granting  such  leave,  to  enquire  for 
what  purposes  the  proposed  under-tenant 
intends  to  use  the  prendses,  and  to  stipulate 
that  the  under-tenant  shall  enter  into  a  cove- 
nant with  him  with  reference  to  the  assign- 
ment or  sub-letting  of  the  premises  similar  to 
the  covenant  ahready  in  existence  between  him 
and  his  own  immediate  tenant.  SparVi  Lbomc, 
In  re;  Berger  v.  JenHmon,  318. 
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Dittrets — LeM«— Aisignnmit.] — A  gnb-lease 
for  a  period  oo-eztensive  with,  or  longer  than, 
the  sab-lessor's  term  operates  as  an  assignment, 
and  the  sab4es(or  cannot  distrain  for  rent  in 
arrear.  -  Pamtenter  v.  Webber  (8  Taunt.  598 ; 
2  Moore,  666)  and  Preeoe  y.  Carrie  (fi  L.  J. 
(O.B.)  O.P.  205 ;  5  Bing.  24)  followed.  LewU 
V.  Baker,  39. 

Neither  seotion  5  of  the  Landlord  and  Tenant 
Act,  1730,  nor  section  44  of  the  Conveyancing 
and  Law  of  Property  Act,  apply  so  as  to  give  a 
right  of  distress  where  the  original  right  has 
been  lost  by  reason  of  the  lessor  of  a  term  at  a 
rent  parting  with  the  whole  of  his  interest.  lb. 

Beyersionary  Term  —  Intereise  Termini — 
Herger.] — A  reversionary  lease  only  confers  an 
intereue  termini  until  after  entry  under  the 
lease  when  the  date  fixed  for  the  commence- 
ment of  the  term  has  arrived.  It  cannot,  there- 
fore, coalesce  with  an  earlier  subsisting  term 
so  as  to  cause  a  merger.  Smith  r.  Day  (6  L.  J. 
Bz.  219 ;  2  M.  &  W.  684)  and  Doe  d,  BawUngs 
V.  Walker  (4  L.  J.  (0.8.)  K.B.  93  ;  5  B.  &  C.  Ill) 
followed,    lb. 

Lease  —Forfeiture  —  Belief  —  Parties  Vecei- 
sary  to  Application- -Original  Lessee— Original 
Assignee.] — Although  as  a  general  rule  upon 
an  application  by  under-lessees  for  relief 
against  forfeiture  of  the  head-lease  the  Court 
will  require  the  original  lessee  to  be  made  a 
party  to  the  proce^ings,  yet  this  will  be 
dispensed  with  where  good  reason  is  shewn 
for  not  making  him  a  party.  Where,  there- 
fore. In  an  action  by  mortgagees  by  sub-demise 
of  an  under-lease  for  relief  against  forfeiture 
of  the  lease  for  non-payment  of  rent  it  ap- 
peared that  the  original  lessee  became  bank- 
rupt in  1877,  that  his  trustee  assigned  the 
lease,  and  that  the  assignee  subsequently  dis* 
appeared  and  had  not  been  heard  of  for 
twenty-six  years,  the  Court  dispensed  with  the 
necessity  of  making  either  the  original  lessee 
or  assignee  parties  to  the  action.  Hare  v.  Mms 
(62  L.  J.  K.B.  187 ;  [1893]  1  Q.B.  604)  dis- 
cussed.   Hwnphreyi  v.  Morten^  370. 

— Oosts.] — Where  in  such  an  action  the  right  of 
the  applicants  to  relief  is  contested  by  the 
lessor,  the  order  as  to  costs  made  in  Howard  v. 
Fajuharee  (64  L.  J.  Ch.  666 ;  [1896]  2  Ch.  581) 
should  be  followed — namely,  that  the  appli- 
cants must  pay  the  oosts  of  obtaining  the 
relief  except  so  far  as  they  have  been  increased 
by  the  resistance  to  the  claim  by  the  lessor. 
Newbolt  V.  Bingham  (72  L.  T.  852)  distin- 
guished,   lb, 

—Long  Term— Option  to  Purchase  Fee-simple 
—  Perpetuity  —do veo ant  Bunning  with  Land.] 
— 8.,  the  owner  in  fee  of  certain  land,  by 
lease  dated  July  6,  1867,  demised  it  to  W., 
his  executors,  administrators,  and  assigns,  for 
ninety-nine  years  from  June  24,  1866,  at  a 
Vol.  74.— Ohako. 


yearly  rent.  The  lease  contained  a  provision 
that  if  the  lessee,  his  heirs  or  assigns,  should 
at  any  time  during  the  term  become  desirous 
of  purchasing  the  fee-simple  in  the  land 
demised  at  the  rate  of  500Z.  per  acre,  and  such 
further  sum  for  the  timber  thereon  as  should 
be  ascertained  by  a  fair  valuation,  upon  the 
receipt  of  the  purchase-money,  the  lessor,  his 
heirs  or  assigns,  would  execute  a  conveyance  of 
the  premises  with  the  timber  thereon  in  fovonr 
of  the  lessee,  his  heirs  and  assigns.  On  July  14, 
1869,  S.  demised  another  piece  of  land  to  W. 
for  ninety -nine  years  from  September  29,  1868, 
at  a  yearly  rent.  This  lease  also  contained  a 
provision  giving  the  lessee  an  option  to  purchase 
the  fee-simple  in  substantially  the  same  form 
as  in  the  former  lease,  except  that  the  option 
to  purchase  was  given  to  the  lessee,  "  his  exe- 
cutors administrators  and  assigns,'*  and  the 
price  was  to  be  600/.  per  acre.  The  plaintiff 
was  the  assignee  of  the  two  leases,  and  he 
desired  to  exercise  the  option  to  purchase.  The 
defendants  were,  as  trustees  of  a  settlement, 
the  owners  of  the  fee-simple  subject  to  the 
leases: — Held,  by  Wabbington,  J.,  that  the 
options  to  purchase  created  an  estate  or  interest 
in  land,  and  were  void  as  infringing  the  rule 
against  perpetuities.  Held,  by  the  Coubt  op 
Appeal,  that  the  provisions  giving  the  option  to 
purchase  were  concerned  with  something  wholly 
outside  the  relations  of  landlord  and  tenant, 
and  could  not  be  said  to  run  with  the  land 
under  the  statute  32  Hen.  8.  c.  34,  and  there- 
fore could  not  be  enforced  by  the  plaintiff. 
Woodall  V.  aiftan,  (C.A.)  565. 

A  contract  in  a  lease  giving  an  option  of 
purchase  might  be  good,  without  rega^  to  the 
provisions  of  the  statute  32  Hen.  8.  c.  34,  as 
binding  the  land  in  the  hands  of  the  heirs  or 
assigns,  provided  it  did  not  infringe  the  law  as 
to  perpetuities.  It  would  not  be  the  less  a 
binding  contract  because  it  was  contained  in  a 
lease.    lb. 

London  and  South- Western  Bail/cay  v. 
Gomm  (51  L.  J.  Ch.  530;  20  Ch.  D.  562) 
applied  by  Wabbinoton,  J.    lb. 


^  LANDS  CLAUSES  ACT. 
Purchase  Honeys  in  Court— Be-inveitment 
in  Purchase  of  Beal  Estate— Contract  for  Bale 
—Simultaneous  Gonveyanoe  and  Lease— Sanc- 
tion of  Court— Costs  of  Lease.]— An  order  of 
the  Court  under  section  80  of  the  Lands  Clauses 
Consolidation  Act,  1845,  sanctioning  the  re- 
investment of  moneys  in  Court  in  the  purchase 
of  real  estate,  directed  that,  pursuant  to  that 
section,  the  promoters  should  pay  to  the  pur- 
chasers their  costs  (including  all  reasonable 
charges  and  expenses  of  and  incident  thereto) 
of  obtaining  that  order  and  of  aU  proceedings 
relating  thereto,  such  costs  to  be  taxed  by  the 
Taxing  Master  in  case  the  parties  differed  :— 
Held,  that  the  order  did    not  authorise  the 
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allowanoe  on  taxation  of  the  costs  of  a  lease 
which  the  purchasers  had  by  the  contract  for 
sale  agreed  to  grant  to  the  vendors  imme- 
diately upon  the  completion  of  the  purchase, 
the  purchasers  bearing  their  own  costs  of  snch 
lease.     Thame  JSttate  {Tntttees),  Ex  parte,  326. 

LIMITATIONS,  STATUTE  OF. 

Beal  Property— Infinncy— Advene  Fotsession 
— Subsequent  Aecnier  of  Infitnt's  Title.]— 
Where  the  title  of  an  infant  to  real  property 
vests  in  possession  at  a  time  when  a  stranger 
is  in  adverse  possession  as  against  the  infant's 
predecessor,  the  Statute  of  Limitstions  will 
continue  to  mn  sgainst  the  infant,  notwith- 
standing his  infancy.  Murray  v.  Watkint 
(62  L.  T.  796)  followed.  Gamer  v.  Wimgrote,  645. 

Simple  Contract  Debt— Part  Payment  by 
Tenant  for  Life— Order  for  Administration  of 
Beal  Estate.]— Testator,  who  died  on  Octo- 
ber 30, 1894,  was  at  his  death  indebted  to  the 
plaintiffs  as  simple  contract  creditors.  By  his 
will  the  testator  devised  part  of  his  real  estate  to 
a  tenant  for  life,  and  subject  thereto  he  devised 
his  residuary  real  estate  to  other  devisees  in 
fee.  In  1896,  the  plaintiffs  made  an  arrange- 
ment with  the  executors  and  the  tenant  for 
life,  under  which  they  received  payments  on 
account  of  their  debt  and  interest  out  of  the 
rents  of  the  real  estate  given  to  the  tenant  for 
life,  and  these  payments  continued  until  1903. 
In  1905  the  plaintiffs  took  out  a  summons 
asking  for  the  administration  of  the  real  and 
personal  estate  of  the  testator: — Held,  that 
the  part  payment  by  the  tenant  for  life  of 
the  simple  contract  debt  of  his  testator  and  of 
interest  thereon  was  sufficient  to  keep  the 
debt  alive,  not  only  as  against  the  devisees  in 
remainder  after  the  life  estate,  but  also  as 
against  devisees  of  other  real  estate  of  the 
testator.  Hollingthead,  In  re;  HolUngshead 
V.  Wehiter  (67  L.  J.Ch.  400;  37  Ch.  D.  651), 
followed.  Roddarn  v.  Morley  (26  L.  J.  Ch. 
438;  I  De  G.  &  J.  1)  and  Dibh  v.  Walker 
(62  L.  J.  Ch.  636 ;  [1893]  2  Ch.  429)  applied. 
Chant,  In  re  ;  Bird  v.  Godfrey,  542. 


LITBBABY   INSTITUTION.  ' 

Tmstees'  Power  to  Hortgage — Bebnilding 
or  Improving— Necessary  Bepairs— Authorised 
Parposes — Billiard  and  Card  Booms.]  —Trustees 
to  whom  land  has  been  conveyed  as  a  site  for 
an  institution  under  the  Literary  and  Scientific 
Institutions  Act,  1854,  have  power  to  mortgage 
the  same  for  the  purpose  of  pajiog  for  neces- 
sary repairs  to  the  buildings  of  such  institution, 
but  not  for  rebuilding  or  improving  them. 
Mansel  v.  Cohham  (  Viscount),  327. 

The  provision,  in  such  an  institution,  of 
rooms,  or  of  facilities,  for  billiards,  cards,  or 
other  amusements,  as  distingaished  from   in- 


struction, is  not  among  the  purposes  authorised 
by  the  Act.    lb 


LOCAL  GOVJEBlXiaSNT. 

Hniianee— InjnBOtion— Pollntion  of  Biver^ 
Diieharge  of  Sewage— PreferiptiYe  Bight  of 
Inhabitants  to  Discharge  into  Sewers  of  Local 
Authority— Heasnre  of  Damages — Oontinnanee 
of  Injury.]—  Where  householders  have  acquired 
a  prescriptive  right  to  drain  into  the  sewers  of 
a  local  authority  through  which  sewage  Is  dis- 
charged into  a  river,  and  an  order  has  already 
been  made  against  the  local  authority  nnder 
the  Rivers  Pollution  Prevention  Act,  1876,  and 
the  local  authority  are  taking  steps  to  abate 
the  nnisance  caused  by  the  pollution,  the 
Court  will  refuse  to  interfere  by  injunction 
against  the  local  authority,  ffarrinfftou  (Eart) 
V.  Derby  Corporation,  219. 

Where  a  local  authority  have  neglected  their 
duty  under  the  Public  Health  Acts,  the  remedy 
of  a  person  aggrieved  is  not  by  action  but  by 
complaint  to  the  Local  Gk>vernment  Board 
under  section  299  of  the  Public  Health  Act, 
1876.    lb. 

Owing  to  the  pollution  of  a  river  by  a  local 
authority  the  plaintifTs  lake,  which  was  fed 
from  it,  became  silted  up,  and  the  water-supply 
from  the  lake  to  the  plainti£f's  house  destroyed : 
— Held,  that  the  plaintiff  was  entitled  to 
damages  for  the  expense  to  which  he  had  been 
put  in  obtaining  another  water-supply  to  his 
house,  but  not  in  respect  of  the  silting  up  of 
the  lake,  as  his  remeidy  was  to  exclude  the 
water  when  he  found  it  was  polluted,  and 
daim  damages  for  the  loss  sustained  by  not 
enjoying  the  supply.    lb. 

Water-supply  to  Adjoining  District — Contract 
for  Supply— Enlargement  of  District— Sanction 
of  Local  OoTcmment  Board.]— The  sanction  of 
the  Local  Government  Board  required  by  sec- 
tion 61  of  the  Public  Health  Act,  1875,  for  the 
supply  of  water  by  a  local  authority  to  the  local 
authority  of  an  adjoining  district,  is  a  sanction 
merely  to  the  supply,  and  not  to  the  terms  of 
the  agreement  under  which  such  supply  is  to 
be  furnished.  The  sanction  can  be  properly 
limited  to  particular  places  in  a  district. 
Soothill  Upper  Urban  Council  v.  Wakefield 
Rural  Council,  116  ;  (C.A.)  703. 

Prior  to  1895  the  plaintiffs  made  certain  con- 
tracts with  the  defendants  for  the  supply  of 
water,  the  sanction  of  the  Local  Government 
Board  under  section  61  of  the  Public  Health 
Act,  1875,  being  obtained  for  the  supply  to 
particular  places  within  the  defendants'  dis- 
trict. In  1895  it  was  contemplated  that  the 
plaintiffs  should  furnish  a  larger  supply  for  the 
defendants'  whole  district,  and  a  new  agree- 
ment was  made  whereby  the  plaintiffs  agreed 
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to  deliver  And  the  def eDdants  to  take  for  the 
supply  of  their  district,  or  snch  part  thereof  as 
they  might  wish  to  supply,  or  any  place  oatside 
their  district  which  they  might  contract  to 
supply,  the  quantities  agreed  on,  the  minimum 
b^g  largely  increased  beyond  the  minimum 
under  the  previous  contracts.  Clause  9  pro- 
vided that  unless  within  six  months  the  sanc- 
tion of  the  Board  to  the  agreement  should  be 
obtained  or  found  to  be  unnecessary,  the  agree- 
ment should  be  void.  The  Board  having  re- 
fused to  give  a  general  sanction  to  the  extended 
area  contemplated  by  the  agreement, — BMt 
tlial  the  previous  aanctions  were  limited  to  the 
particular  places,  and  that«  no  sanction  having 
been  given  to  the  extended  area  contemplated 
by  the  agreement,  clause  9  applied  and  the 
agreement  was  void.    Jb, 

Penalty  Glaiiie— Avoidanoe  of  Gontraet.] — 
Held  also  (Vaughan  Williams^  L.J.,  dis- 
senting), that  section  174,  sub-section  2  of  the 
Public  Health  Act,  1875,  which,  with  regard  to 
oontracts  made  by  an  urban  authority  under 
the  Act,  requires  that  they  shall  npecify  some 
pecuniary  penalty  in  case  ihe  terms  of  the  con- 
tract are  not  duly  performed,  is  directory  only, 
and  a  contract  of  an  urban  authority  contain- 
ing no  penalty  clause  is  not  void  on  that 
account.    Ih. 

Bpeeial  Aet— Local  Authority —Land  Acquired 
for  One  Purpose  —  User  f»r  Another.] — See 
Statdts. 

See  also  Mbtbopolis. 


LUNATIC. 

Power  of  Difpoiition— Deed  made  in  Lucid 
Interval — Yalidity.] — A  lunatic  so  found  is, 
until  the  inquisition  has  been  superseded,  abso- 
lutely incapable  of  making  a  valid  deed  dis- 
posing of  his  property  even  in  a  lucid  interval, 
as  such  a  deed  would  conflict  with  the  rights 
and  powers  of  the  Crown  and  of  the  committee 
over  the  lunatic's  property,  i^r  Benjamin 
Wrighty  Ex  parte  (1  Vern.  156),  considered. 
Walker,  In  re,  (C.A.)  86. 

Committee— Payment  of  Estate  Duty  on  Seal 
Estate— Charge.]— See  Rbyenue. 

MA8TEB    AND    SEBVANT. 

Servants  of  Company— Beiolution  to  Wind 
up — Dismissal.]— See  Company  (Winding-up). 

MEBG-EB.— See  Landlord  and  Tenant. 

METBOFOLIS. 

Local  Authority — Sanitary  Conveniences — 
Statutory  Powers- Trespass.]— A  public  body 
invested  with  statutory  powers  mast  take  care 


not  to  exceed  or  abuse  those  powers,  and  must 
act  in  good  faith  within  the  limits  of  its 
authority.  WettmUigter  Corporation  v.  London 
and  Norths  Western  Railway,  (H.L.)  629. 

Where  a  corporation  under  the  Public  Health 
(London)  Act,  1891,  constructs  public  con- 
veniences, the  mere  provision  in  connection 
with  such  a  convenience  of  a  subway  capable 
of  being  used  as  a  thoroughfare  under  a  crowded 
street  is  not  evidence  of  bad  faith  or  excess  of 
authority.  To  establish  such  a  case  it  would 
have  to  be  shewn  that  the  corporation  con- 
structed the  subway  as  a  means  of  crossing  the 
street  under  colour  of  providing  public  con- 
veniences.   Ih, 

Tlie  House  (Lobd  James  of  Hbbepobd 
dissenting)  reversed  the  decision  of  the  Ooubt 
OP  Appeal  (73  L.  J.  Ch.  586;  [1904]  1  Ch. 
769),  and  restored  that  of  Joyce,  J.  (71  L.  J. 
Ch.  »4;  [1902]  1  Ch.  269).     Ih. 

Street  Widening — Compuliory  Powers— Ad- 
judioatiou  to  take  Whole  of  Hduse— Part  only 
Sequired  for  Improvement — Previous  Agree- 
ment to  Sell  Part  not  Bequired— Bona  Fides.] — 
There  is  no  rule  that  the  owner  of  premises  has 
an  absolute  right  to  restrain  a  local  authority 
acting  under  the  powers  of  Michael  Angelo 
Taylor^s  Act,  1817,  from  taking  more  of  his 
premises  than  they  require  for  the  purpose  of 
widening  a  road.  Thomas  v.  Dan  (36  L.  J. 
Ch.  201 ;  L.  R.  2  Ch.  1),  Teuliere  v.  St.  Ma/ry 
AhhoU't  Vestry  (55  L.  J.  Ch.  23 ;  30  Ch.  D.  642), 
and  6iordon  v.  St.  Mary  Abbott's  Vestry 
(63  L.  J.  M.C.  193 ;  [1894]  2  Q.B.  742)  followed. 
Pescod  V.  Westminster  Corporation,  664. 

A  local  authority  adjudicated  that  the  pos- 
session, occupation,  and  purchase  of  the  plain- 
tiff's premises  were  necessary  to  enable  them 
to  carry  out  the  widening  of  a  certain  road. 
The  premises  had  a  depth  of  64  feet  from  the 
road,  and  of  this  the  defendants  proposed  to 
throw  a  strip  22  feet  6  inches  wide  into  the 
roadway.  Prior  to  the  adjudication  the  local 
authority  had  entered  into  a  contract  to  sell  so 
much  of  the  premises  as  they  did  not  require 
for  the  purposes  of  their  improvement  to  an 
hotel  company.  The  plaintiff  was  willing  to 
sell  to  the  local  authority  a  strip  of  22  feet 
6  inches,  but  objected  to  their  taking  the  whole 
of  his  premises :  —Held,  that  the  adjudication 
was  not  either  ultra  vires  on  the  ground  that 
the  local  authority  were  not  proposiag  to  throw 
the  whole  of  the  plaintiff's  premises  into  the 
road,  or  mala  fide  by  reason  of  the  local  autho- 
rity having  entered  into  a  previous  contract  to 
sell  so  much  of  the  premises  as  they  did  not 
require  for  the  purposes  of  their  improvement. 
lb. 

MISTAKE. 

See  Attaohmekt  of  Dbbtb  ;  Compbomibb  ^ 
Trust  and  Tbustbb. 


3g2 


Digitized  by 


Google 


zx 


OHANCERT  1)IVISI0N. 


[1905 


MONEY-LENDEB. 

See  FBA.UD  and  Hisrbpbssbntation. 


literary  Iiiititiition  -^  Tmitees'   Power   to 
Mortgage.]— See  Litebabt  Institution. 


MOBTGAGE. 

Mortgagee  in  PoiieMion— Special  ProTiiion 
as  to  Interest — Interest  in  Arrear.]— A  mortgage 
oontained  a  special  provision  that  if  interest 
should  be  twenty-one  days  in  arrear  it  should 
be  capitalised  and  bear  interest.  The  mortgagee 
entered  into  possession  when  interest  was  in 
arrear,  but  payment  of  the  arrears  was  sub- 
seqaeo Uy  tendered  and  accepted,  and  the  rents 
and  profits  were  afterwards  (at  leastprima/acie) 
sufficient  to  keep  down  the  interest : — Held,  on 
taking  the  accounts,  that  the  mortgagee  had 
not  established  a  case  to  be  entitled  to  oom- 
poucd  interest  under  the  special  provision. 
Union  Bank  of  London  v.  Ingram  (50  L.  J.  Oh. 
74 ;  16  Ch  D.  63),  Bright  v.  CampbeU{A\  Ch.  D. 
388),  and  Cookburn  v.  Edward*  (51  L.  J.  Ch.  46 ; 
18  Oh.  D.  449)  considered.  Wrigley  v.  QUI,  160. 

—Sale  of  Portion  of  Mortgaged  Property — 
Action  for  Bedemption— Taking  Accounts- 
Bests.]— It  is  not  the  practice,  in  taking  the 
accouDt  against  a  mortgagee  in  possession  who 
has  sold  a  portion  of  the  mortgaged  property, 
that  a  rest  as  at  the  date  of  sale  should  betaken 
of  the  rents  and  profits  as  well  as  of  the  prin- 
cipal and  interest.  Thompson  v.  Huditon  (40  L.  J. 
Ch.  28  ;  L.  R.  10  Bq.  497)  distinguished,     lb, 

—Bedemption— Acconnts — Sale-moneys — Bents 
and  Proflti— Bests— Practice.]— In  taking  the 
accounts  in  a  mortgagee's  r^emption  action 
ag^nst  a  mortgagee  in  possession,  and  in  the 
absence  from  the  order,  according  to  the  prac- 
tice, of  any  direction  for  making  any  rests  in 
such  accounts,  the  account  of  rents  and  profits, 
unlike  that  of  purchase-moneys,  should  be 
taken  as  a  whole  without  rests.  Wrigley  v. 
Gill  (74  L.  J.  Ch.  160;  [1906]  1  Ch.  241) 
approved.  Thompson  v.  Hudson  (40  L.  J.  Ch. 
28;  L.  R.  10  Eq.  497)  explained.  Aingn>orth 
V.  Wilding,  256. 

Priority  —  Conitmctive  Notice  —  Hon-dis- 
closnre  by  Solicitor  to  all  Parties— Statute  of 
Limitations.] — A  mortgagee,  who  was  also  a 
solicitor,  deposited  the  mortgaged  deeds  with 
his  bankers  to  secure  an  overdraft  on  his  cur- 
rent account.  No  notice  of  such  deposit  was 
given  to  the  mortgagor.  Subsequently  the 
mortgagor  and  mortgagee  joined  in  a  further 
mortgage  of  the  property  to  S.  The  mortgagee 
acted  throughout  the  transactions  as  solicitor 
for  all  parties,  but  he  did  not  disclose  the 
existence  of  the  bankers'  mortgage  either  to 
the  mortgagor  or  to  ^r.—Held,  that  S.  was 
affected  with  constructive  notice  of  the  bank's 
mortgage,  and  that  therefore  the  bank  was 
entitled  to  priority  over  8. ;  but  that  the 
mortgagor  had  not  through  his  solicitor  notice 
of  the  bank's  mortgage.  Dixon  v.  Winoh 
(69  L.  J.  Oh.  465 ;  [1900]  1  Oh.  736)  distin- 
guished.   Berwick  v.  Price,  249. 


NUISAE'CE. 
Pollution  of  Biver— Discharge  of  Sewage.]- 
8ee  Local  Qovbbnmbnt. 


PABTNSB8HIP. 

Ooodwill— Beoeased  Partner— Brokers  on 
London  Stock  Exchange.]— There  is  no  objec- 
tion in  law  to  the  existence  of  a  goodwill 
in  a  partnership  business  of  brokers  on  the 
London  Stock  Exchange,  and,  unless  provision 
is  made  to  the  contrary  in  partnership  articles, 
the  value  of  the  goodwill  must  be  included 
among  the  assets  of  the  partnership.  Wilson 
V.  WiUiams  (29  L.  R.  Ir.  176)  explained.  HiU 
v.  Fearis,  237. 

Lease  of  Partnership  Premises — Pnrchase  of 
Freehold  Beversion— Trnstee.]— The  principle 
of  Keech  v.  Sandford  (Select  Ca.  Ch.  61)  as 
extended  by  Phillips  v.  PkiUips  (54  L.  J.  Ch. 
943 ;  29  Ch.  D.  673),  that  a  trustee,  or  person  in 
a  fiduciary  position,  cannot  purchase  for  his 
own  benefit  the  freehold  reversion  expectant  on 
the  determination  of  a  lease,  being  part  of  the 
trust  property,  only  applies  in  the  case  of 
leases  renewable  by  contract,  or  where  there  is 
a  reasonable  expectation  that  the  lease  will  be 
renewed.  Bandall  v.  Russell  (3  Mer.  190)  and 
Zongton  v.  Wiishg  (76  L.  T.  770)  followed. 
Bevan  v.  Webb,  300. 

Sale  by  one  Partner  to  Co-partner— Fiduciary 
Belatlon— Duty  to  Biselose  Assets — Action  to 
Set  Aside  Sale — Consent  Order — ConfinnatiOB  of 
Sale — Election.] — In  a  transaction  between  co- 
partners for  the  sale  by  one  to  the  other  of  a 
share  in  the  partnership  business  there  is  a 
duty  resting  on  the  purchaser  who  knows,  and 
is  aware  that  he  knows,  more  about  the  partner- 
ship accounts  than  the  vendor,  to  put  the  vendor 
in  possession  of  all  material  facts  with  refer- 
ence to  the  partnership  assets,  and  not  to  con- 
ceal what  he  alone  knows.  Unless  such  infor- 
mation has  been  furnished  the  sale  is  voidable. 
Law,  In  re;  Law  v.  Law,  (C.A.)  169. 

After  the  sale  by  one  partner  to  his  co- 
partner of  his  interest  in  the  partnership 
business  the  selling  partner  discovered  that 
certain  parinership  assets  had  not  been  dis- 
closed to  him  at  the  time  of  the  sale,  and 
brought  an  action  for  misrepresentation  against 
the  purchasing  partner.  This  action  was  settled 
by  a  consent  order,  by  which  all  charges  of 
fraud  were  withdrawn  and  a  sum  was  paid  to 
the  selliug  partner  in  discbarge  of  every  claim 
between  the  plaintiff  and  defendant.  The  sell- 
ing partner  alleged  the  subsequent  discovery  of 
further  assets  of  the  partnership,  and  brought 
an  action  to  set  aside  the  sale  and  the  consent 
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order: — Held,  that  the  plaintiff  had  elected 
not  to  avoid  the  tmnaaotion,  and  that  the  sale 
oould  not,  after  the  consent  order,  be  re-opened. 
Ckm^h  ▼.  Lond«m  and  North'  Wettem  RMmay 
(41  L  J.  Sz.  17 ;  L.  R.  7  Ex.  26)  followed.  Ih. 


PATENT. 

Infringement— Combination — Snbject-matter 
— Suppling  and  Fitting  Hew  Component  Part 
— Bcpair.]— A  patentee  \>y  his  specification 
claimed  to  have  invented  a  wheel  rim  of  a 
particular  shape  intended  to  receive  a  solid 
rubber  tyre.  The  merit  claimed  for  the  inven- 
tion was  that  the  rim  woald  hold  the  tyre 
without  pinching  and  without  the  aid  of  in- 
extensible  wires.  The  patentee  made  separate 
claims  for  the  rim,  and  the  rim  in  combination 
with  the  tyre,  but  made  no  claim  for  the  tyre 
itself.  The  defendants  made  a  new  rubber 
tyre  and  fitted  it  to  an  old  patent  rim  of  the 
plaintiffs,  the  owners  of  the  patent,  to  replace 
a  previous  tyre  which  had  become  worn  out. 
In  an  action  brought  by  the  plaintiffs  for 
infringement, — Heldt  that  what  the  defendants 
had  done  was  a  fair  repair,  and  not  a  repair 
amounting  to  a  reconstruction  and  a  new  article, 
and  that  there  was  therefore  no  infringement. 
Held^  also,  that,  assuming  the  claim  for  the  rim 
to  be  valid,  the  claim  for  the  combination  of 
the  rim  with  the  rubber  tyre  was  invalid, 
inasmuch  as  that  was  the  only  and  obvious 
manner  in  which  the  rim  was  intended  to  be 
used,  and  that  there  was  no  invention  or  merit 
in  the  combination  apart  from  the  novelty  in 
the  shape  of  the  rim  itself.  Sirdar  Rubber  Co, 
▼.  WaUingtan,  316. 

— «  Szereise  and  Tend  " — Profit  and  Advantage 
— Contract  in  England — Delivery  Abroad.] — 
The  defendant  contracted  in  Bngland  to  sell  to 
a  purchaser  in  England  goods  manufactured 
abroad  according  to  an  invention  protected  by 
the  plaintiffs'  English  patent,  and  pursuant  to 
the  contract  completed  the  sale  by  delivery  of 
the  goods  to  the  purchaser's  order  in  Switzer- 
land. The  purchaser  afterwards  imported  the 
goods  into  England : — Held^  that  there  had 
been  no  infringement  of  the  plaintiffs'  patent 
by  the  defendant.  SaochaHn  Corporatum  v. 
Beitmeyer  4  Co.  (69  L.  J.  Ch.  761 ;  [1900] 
2  Ch.  659)  approved  and  followed.  Baditehe 
Anilin-  wnd  Soda-Fabrik  v.  Hicktm,  (C.A.) 
669. 

PEBFETUITIES. 
Beviie  —  Limitations  —  Unborn  Persons  — 
Successive  Life  Estates -Contingent  Interest 
in  Bemainder  to  Survivor— Legal  Contingent 
Bemainder  —  Perpetuity  —  Betermination  of 
Settlement  by  Beneficiaries.]— Legal  contingent 
remainders  are  subject  not  only  to  the  rule  that 
an  estate  for  life  to  an  unborn  person  cannot  he 
followed  by  an  estate  to  the  child  of  such  un- 
born person,  but  also,  equally  with  contingent 


equitable  limitations  of  real  estate  and  all  con- 
tingent limitations  of  personalty,  to  the  rule 
against  perpetuities.  At^orth's  TrtuUt  In  re  ; 
AtVorthY.aibley,S&l. 

A  testatrix  devised  her  real  estate  to  her 
trustees  and  their  heirs  upon  trust  to  pay  the 
rents  and  profits  unto  her  three  children  and 
the  survivors  and  survivor  of  them  during  their 
lives  and  the  life  of  the  survivor,  and  after  the 
death  of  the  survivor  upon  trust  to  pay  and 
divide  the  rents  and  profits  as  soon  as  con- 
veniently ooiUd  be  after  Lady  Day  and  Michael- 
'  mas  Day  in  each  year  unto  and  equally 
amongst  all  such  of  the  children  bom  in  her 
lifetime  or  within  twenty-one  years  after  her 
death  of  her  said  three  children  who  should  be 
living  on  the  Ladv  Day  or  Michaelmas  Day 
preceding  such  payment  and  division;  and 
after  the  death  of  all  such  grandchildren  except 
one  she  devised  her  said  real  estate  to  sudi 
surviving  grandchild  and  the  heirs  of  his  or  her 
body  in  tail,  with  remainder  over.  Of  the 
testatrix's  three  children,  all  of  whom  survived 
her,  two  died  without  issue,  and  the  third  died 
leaving  three  children,  the  plaintiffs,  who 
desired,  in  the  events  which  had  happened,  to 
determine  the  settlement.  Upon  a  summons 
for  the  determination  of  the  question  whether 
any  of  the  above  trusts  or  limitations  were 
void  for  remoteness, — iJ^Zit,  that  the  continent 
estates  tail  in  remainder  were  void  inasmuch 
as  they  would  not  become  indefeasibly  vested 
in  any  person  necessarily  ascertainable  within 
the  limits  prescribed  by  the  rule  against  per- 
petuities, and  that  therefore  the  plaintiffs 
could  not  by  combining  to  release  or  destroy 
the  right  of  survivorship  render  themselves 
presently  entitled  to  the  property  in  fee-simple, 
because,  the  contingent  interests  being  void, 
there  was  no  present  entate  of  inheritance  in 
existence  available  for  dealings  by  way  of  con- 
veyance or  otherwise,  and  nothing  would  be 
left  but  the  three  life  estates  of  the  grand- 
children,   lb. 

Held  also,  that  as  the  rule  against  perpetui- 
ties is  applicable  to  legal  contingent  remainders, 
the  fact  that  the  limitation  in  question  was  a 
legal  contingent  remainder  supported  by  a 
particular  estate  vested  in  trustees  during  the 
lives  of  the  grandchildren  did  not  avail  the 
plaintiffs.    lb. 

Power  to  Appoint  Life  Estate  to  Surviving 
Husband  —  Ultimate  Gift  —  Perpetnities — In- 
dependent and  Alternative  Trusts.]— A  testa- 
.  trix  directed  her  executors  to  stand  possessed 
of  an  aggroKate  principal  sum  in  trust  as  to  a 
certain  specified  share  thereof  for  each  of  her 
four  nieces  for  life  with  power  to  appoint  a 
life  or  any  less  interest  to  any  husband  who 
might  survive  her,  and  subject  thereto  in 
trust  for  such  nieces'  children  at  twenty-one, 
with  a  proviso  for  accruer  to  the  other  shares 
of  the  sl^re  of  any  niece  dying  without  leaving 
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either  hoBband  or  children  who  should  take  an 
interest  in  her  share ;  and  in  case  neither  of 
her  nieces  should  have  any  child  who  should 
become  entitled  to  her  share  under  the  trusts 
aforesaid,  then  the  testatrix  directed  the  aggre- 
gate principal  sum  to  be  held  in  trust  for  such 
of  h^  nephews,  sons  of  a  deceased  sister,  as 
should  be  living  at  the  time  of  the  determina- 
tion of  the  trusts  aforesaid,  or  the  issue  then 
living  of  any  of  her  said  nephews  who  might 
be  then  dead  leaving  issue,  as  the  last  surviving 
of  her  said  four  nieces  might  by  her  will 
appoint.  None  of  the  nieces  ever  had  any 
children,  or  exercised  her  power  of  appoint-' 
ment  in  favour  of  a  husband,  and  the  survivor 
duly  {^pointed  the  fund  to  objects  of  the 
power.  On  the  death  of  the  survivor  the  ques- 
tion arose  whether  the  ultimate  gift  or  power 
was  not  void  for  remoteness,  because  the  hus- 
bands to  whom  the  nieces  had  power  to  appoint 
life  interests  need  not  necessarily  have  been 
bom  in  the  testatrix's  lifetime,  and  consequently 
the  period  for  ascertaining  the  class  to  take 
under  the  ultimate  gift  might  have  been  post- 
poned beyond  the  period  prescribed  by  the  rule 
against  perpetuities: — HM,  that  this  was  a 
case  of  independent  and  alternative  gifts,  and 
that  the  ultimate  gift  or  power  to  appoint  in 
favour  of  the  testatrix's  nephews  and  their 
issue  was  not  void  for  perpetuity,  and  that  the 
appointment  in  their  favour  was  valid.  Bowles, 
In  re  ;  Page  v.  Page,  338. 

Charity— Gift  Over.]— See  Cmabitt. 

Oy-pres — Real  Property — Limitation  to  Un- 
born Person.]— See  Will. 

Conditional  Gift.]— See  Chabitt. 

Lease — Option   to  Pnrchase   Pee-simple.] — 
See  Landlobd  and  Tenant. 

Limitations  Void  for  Perpetuity— Election.]— 
See  Election. 


POWEB.S. 

General  Power  of  Appointment  —  Personal 
Property — Ezeroiie  by  Will— Foreign  Bomicil 
-Unattested  WUl— Validity.]— Such  words  as 
"  all  the  property  which  comprises  my  estate  in 
England  as  well  as  in  France,"  contained  in  a 
foreign  will,  which  is  not  attested  in  con- 
formity with  English  law,  is  not  such  an  indi- 
cation that  the  will  is  to  be  construed  with 
reference  to  English  law  as  to  import  section  27 
of  the  Wills  Act  so  as  to  operate  as  an  exercise 
of  a  general  power  of  appointment.  D'^Este 
Settlement  Trtut,  In  re;  PouUer  v.  D*Egte 
(72  L.  J.  Ch.  305;  [1903]  1  Ch.  898),  followed. 
Price,  In  re;  Tornlin  v.  Latter  (69  L.  J.  Ch. 
225;  [1900]  1  Ch.  442),  explahied  and  dis- 
tinguished. Soholejield,  In  re;  Scholejield  v. 
St.  John,  Tonngt  In  re ;  Smith  v.  St,  JoJrn^ 
610. 


C.  having,  under  eaoh  of  two  English  wills,  a 
general  power  to  appoint  a  fund  by  will,  ahd 
being  a  domiciled  Frenchwoman,  made  a  will 
and  codicils  in  French  form,  appointing  her 
niece  8.  general  and  universal  legatee  <^  "all 
the  property  which  comprises  my  estate  in 
England  as  well  as  in  France."  The  will  and 
codicils  were  unattested,  but  valid  according 
to  French  law,  and  were  admitted  to  probate 
in  England,  together  with  other  documents  in 
the  handwriting  of  the  testatrix  referring  to  the 
property  and  the  power : — Held,  that  the  will 
and  codicils  did  not  operate  as  an  execution  of 
the  power.    Ih. 

Limited  Power  of  Appointment— Settlement 
— Construotion— Donee  of  Power  Appointing  to 
Hersell] — Under  the  terms  of  a  settlement, 
and  in  a  particular  oTont,  a  lady  had  a  power 
to  appoint  the  settled  trust  funds  by  deed  or 
will  in  favour  of  a  grandchild  or  grandchildren 
of  her  paternal  grandfather,  and  in  default  of 
any  such  appointment  the  trust  funds  were  to 
be*  held  in  trust  for  all  such  g^randchildren 
equally.  The  lady  was  thus  an  object  of  the 
power  and  also  entitled  to  a  share  in  default  of 
appointment : — Held,  that,  upon  the  true  con- 
struction of  the  power,  the  lady  might  appoint 
to  herself  as  one  of  the  grandchildren.  Taylor 
V.  Allhusen,  350. 

—Ezeroiie  by  Will— Limitatlonf  Void  for  Per- 
petuity.]—See  Election. 

Jointuring— Fraud  on  Power— Bargain  be- 
tween Husband  and  Wilis — ^Appointment  in 
Consideration  of  Payment  by  Wife  to  Husband 
— Validity  of  Appointment.] — The  exercise  of  a 
power  of  jointuring  can  be  the  subject  of  a 
bargain  between  a  husband  and  wife ;  and  so 
long  as  no  part  of  the  jointure  itself  is  under 
^e  appointment  to  be  received  by  any  person 
other  than  the  wife,  the  husband  can  exercise 
the  power  in  favour  of  the  wife  in  consideration 
of  receiving  some  benefit  out  of  her  property, 
and  the  fact  that  the  consideration  given  by  her 
is  the  full  actuarial  value  of  the  jointure  annuity 
is  immaterial.    Satmdert  v.  Skafto,  (C.A.)  110. 

A  tenant  for  life  of  real  estate  had  a  power 
to  charge  the  estate  with  a  jointure  to  his  wife 
of  3002.  a  year.  He  married  in  1868,  and  in 
1882  he  exercised  the  power  to  the  full  extent 
in  favour  of  his  wife  in  couRideration  of  a  sum 
of  50Z.  then  paid  to  him  by  his  wife  out  of  her 
own  money.  He  died  in  1902.  There  was 
evidence  of  an  actuary  that  60^.  was  at  the 
time  the  full  market  value  of  the  annuity 
secured  by  the  jointure,  having  r^ard  to  the 
respective  ages  of  the  husband  and  wife: — 
Held,  that  the  execution  of  the  power  was  not 
a  fraud  upon  the  power,  and  was  valid. 
Baldwin  v.  Roche  (5  Ir.  £q.  R.  110)  followed. 
Whelan  v.  Palmer  (57  L.  J.  Ch.  784 ;  39  Ch.  D. 
648)  overruled.    lb. 
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PRACTICE. 

Co-plftintiiBi— Compromife  of  Aotion  by  One 
of  Co-plaintiffB — ^Application  by  Befondants  to 
Strike  ont  bii  Name  aa  Co-plaintiff— Biicre- 
tion  of  Court.]— A  co-plaintiff  who  has  com- 
promised an  action  is  not  entitled  as  a  matter 
of  course  to  have  his  name  struck  out  as  a  co- 
plaintiff.    Afathcwi,  In  re;    Oates  ▼.  Afooney, 

Where  two  of  three  defendants  in  an  action 
applied  to  have  the  name  of  one  of  three  co- 
plaintiffs  struck  out  on  the  ground  that  they 
had  entered  into  a  binding  agreement  with 
such  co-plaintiff  for  the  compromise  of  the 
action  so  far  as  she  was  concerned,  the  Court 
refused  to  make  the  order.    lb. 

Befiinlt  in  Appearance — Amendment  of  Writ 
by  AddiUon  of  Plaintiff— Filing  in  Central 
Office— Personal  Service- Hotiee  of  Kotion  for 
Judgment.]— There  is  nothing  in  the  Rules 
of  Court  which  requires  an  amended  writ  of 
summons  to  be  personally  re-served  on  a 
non-appearing  defendant  who  was  personally 
served  with  the  original  writ.  The  amended 
writ  therefore  can  prima  facie  be  filed  in  the 
Central  Office  against  a  non-appearing  defen- 
dant under  Order  LXVII.  rule  4,  without  any 
personal  re- service  on  him,  but  the  Court  in 
each  case  has  a  discretion  to  require  stricter 
service,  either  as  a  term  of  granting  leave  to 
amend  or  as  a  condition  of  giving  judgment  by 
default,  if  the  nature  of  the  amendment  is  such 
as  to  raise  a  new  case  against  the  non-appeai^ 
ing  defendant.  Hartley,  In  re;  Nuttall  v. 
WhUtaker  ([1891]  2  Ch.  121),  Gee  v.  HeU 
(56  L.  J.  Ch.  718  ;  35  Ch.  D.  160),  Wehuter  v. 
Myer  (64  L.  J.  Q  B.  101  ;  14  Q.B.  D.  231). 
Tilling  v.  Blythe  (68  L.  J.  Q.B.  360;  [1899] 
1  Q.B.  667).  and  The  Cauiopeia  (48  L.  J.  P.  39 ; 
4  P.  D.  188)  discussed  and  explained.  Jamaica 
BaUway  v.  Colonial  Bank,  (C.A.)  410. 

Frivolous  and  Vexatious  Applications — Inter- 
locutory Proceedings  before  Judgment — Order 
to  Prevent— Costs.]— 'Before  the  trial  of  the 
action  the  defendant  made  twenty-four  inter- 
locutory applications  with  reference  to  plead- 
ings, discovery,  and  the  like.  Most  of  these 
applications  had  been  dismissed  with  costs, 
and  the  remainder  had  proved  abortive  owing 
to  some  irregularity  in  service  or  the  failure 
of  the  defendant  to  appear.  None  of  the  costs 
incurred  in  these  applications  had  been  paid 
by  the  defendant:— /Ti^^cj,  that  there  was  juris- 
diction to  make  an  order  prohibiting  any  farther 
application  by  the  defendant  under  the  sum- 
mons for  directions,  or  on  any  matters  of 
procedure,  without  the  leave  of  the  Judge  in 
chambers,  and  an  order  was  made  to  that  effect. 
Grepe  v.  Loam  (67  L.  J.  Ch.  436  ;  37  Ch.  D.  168) 
applied.    Kinnavrd  {Lord)  v.  Field,  (C.A.)  664. 

Originating  Summons— Constmction  of  Bocu- 
ment— Questions  of  Pact— Jurisdiction  ]— An 


originating  summons  under  Order  LIV.A, 
rule  1,  is  not  the  proper  mode  of  prooednre  in  a 
case  where  questions  both  of  fact  and  of  con- 
struotion  of  a  written  instrument  arise,  and 
where  the  decision  of  the  questions  of  construc- 
tion will  not  necessarily  put  an  end  to  the  liti- 
gation.   Lewis  V.  Oreen,  682. 

Pleading— Particulars— Claim  to  Ownership 
without  Setting  out  Title — ^Embarrassing  State- 
ment of  Claim.]— The  plaintiffs,  b^ing  owners 
of  a  mill,  claimed  to  be  owners  of  a  water- 
course, alleging  that  by  a  deed  of  1805  their 
predecessor  in  title  became  possessed  of  the 
mill  and  watercourse,  and  that  the  water- 
course had  ever  since  belonged  to  the  milL 
The  defendants,  before  delivering  their  defence, 
applied  for  further  and  better  particulars  on 
the  ground  that  the  plaintiffs  ought  to  set  out 
their  title,  and  that  the  statement  of  claim  was 
embarrassing: — Held,  that  no  further  particu- 
lars were  necessary  for  pleading,  and  that  the 
statement  of  claim  was  not  embarrassing. 
Pledge  v.  Pomfret,  367. 

Sujiunons  for  Directions— Notice  of  Applica- 
tion— Security  fbr  Costs  after  Judgment- Pro- 
ceedings before  Official  Eeferee— Jurisdiction.] 
— A  summons  for  directions  taken  out  under 
Order  XXX,  of  the  Rules  of  the  Supreme 
Court  ceases  to  operate  with  the  trial  of  the 
action,  so  that  an  application  for  security  for 
costs  for  subsequent  proceedings — for  example, 
the  taking  of  an  account  before  an  official 
referee  ordered  at  such  trial — must  be  made  by 
separate  summons,  and  cannot  be  made  on 
notice  under  rule  6  of  Order  XXX.  Brown  v. 
Haig,  691. 

But  the  Court  has  jurisdiction  under  Order 
LXV.  rule  6  to  order  security  for  such  costs  in 
a  proper  case  on  a  proper  application.    lb 

Trial — ^Action  in  Chancery  Bivision — Coun- 
terclaim for  Slander,  Libel,  and  Kalicious 
Prosecution— Defendant's  Bight  to  Trial  by 
Jury.] — A  defendant  to  an  action  in  the  Chan- 
cery Division,  who  counterclaims  for  libel, 
slander,  or  any  of  the  other  matters  mentioned 
in  rule  2  of  Order  XXXVI.,  is  not  by  virtue  of 
that  rule  entitled  to  have  the  action  and 
counterclaim  transferred  to  the  King's  Bench 
Division  for  trial  by  a  Judge  with  a  jury  ;  but 
the  Court,  in  the  exercise  of  its  discretion 
under  rule  7  (a)  of  the  same  Order,  will,  at 
the  defendant's  request,  generally  direct  the 
issues  raised  by  the  counterclaim,  so  far  as 
they  relate  to  libel,  slander,  or  the  other 
matters  mentioned  in  role  2,  to  be  tried  by  a 
Judge  with  a  jury.  Kinnaird  {Lord^  v.  Field, 
(C.A.)  692. 

Writ— Defendant  out  of  Jurisdiction— Order 
for  Substituted  Service  at  Places  Abroad  and 
within  the  Jtirisdiction  —  Begolarity.]  —  In 
ordering  substituted  service  of  a  writ  on  a 
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person  out  of  tbe  jurisdiction  the  kind  of  ser- 
Yice  ordered  need  not  be  restricted  to  service 
oat  of  the  jurisdiction,  bat  may  be  extended  to 
indade  sabstitated  service  within  the  jarisdic- 
tion.  Western  Suhtrlta/n  and  batting  Bill 
Permanent  Benefit  Building  Society  v.  Buck- 
Udge,  761. 

PBESUMPTION  OF  DEATH. 

Bee  EviDENCB. 


PUBIiIO  ATTTHOBITIES 
PBOTECTION. 

Time  iSor  Commeneement  of  Proeeedingi.] — 
B7  the  Public  Authorities  Protection  Act,  1893, 
an  action  against  a  person  for  an  act  done  in 
pursuance  of  an  Act  of  Parliament  or  in  respect 
of  an  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  Act  must  be  commenced  *"  in 
case  of  a  continuance  of  injury  or  damage 
within  six  months  next  after  the  ceasing 
thereof  " : — Held^  that  the  words  *'  in  care  of  a 
continuance  of  injury  or  damage  "  do  not  refer 
to  a  damage  inflicted  once  and  for  all  which  con- 
tinues unrepaired,  but  to  a  new  damage  re- 
curring day  by  day  in  respect  of  an  act  done,  it 
may  be,  once  for  all  at  some  prior  time,  or 
repeated,  it  may  be,  from  day  to  day.  Held, 
therefore,  that  where  there  was  such  a  continu- 
ing injury  an  action  would  lie,  when  instituted 
within  six  months  after  the  ceasing  of  the 
continuing  injury,  for  damages  up  to  the  period 
of  six  years  limited  by  the  Statute  of  Limita- 
tions. Ha/rringion  (Earl)  v.  Derby  Corporation, 
219. 

BAILWAY. 

Construction  of  Private  Act— Statutory  Bar- 
gain for  Protection  of  Private  Individual — 
Subsequent  Agreement  by  Company  with  Third 
Party  Inconsistent  with  Statutory  Obligation 
—  Impossibility  of  Performance — Ultra  Vires — 
Speeifle  Perfomiance— Damages.]  —  A  private 
Act  of  Parliament  authorising  the  construction 
of  a  railway  contained  a  clause  whereby  "  for 
the  protection  of ''  an  adjoining  owner,  his 
heirs  and  assigns,  it  was  provided,  **  unless 
otherwise  agreed  "  between  him  and  the  rail- 
way company,  that  the  company  should  (inter 
alia)  construct  and  maintain  a  station  at  a  par- 
ticular point  on  the  proposed  line.  Some  years 
afterwards  the  company's  successors,  through 
oversight  and  in  good  faith,  entered  into  an 
agreement  with  the  proprietor  of  a  building 
estate  traversed  by  the  line  in  question  to 
remove  the  station,  which  had  been  built  in 
pursuance  of  the  statutory  provision  above 
mentioned,  to  a  spot  more  advantageous  for 
the  development  of  his  estate;  but  subse- 
quently, on  discovering  their  mistake,  thej 
refused  to  carry  out  this  latter  agreement.  In 
an  action  by  the  proprietor  for  specific  per- 
formance  or  damages,— ^^2^,  that   the  pro- 


vision in  the  Act  was  a  private  statutory 
bargain  between  the  company  and  a  private 
individual  who  could  waive  or  release  per- 
formance thereof ;  that  it  was  not  ultra  vires 
of  the  defendants  to  enter  into  the  later  agree- 
ment while  the  earlier  was  still  effective ;  and 
that  the  defendants  were  liable  in  damages  for 
breach  of  the  agreement.  Corhett  v.  South- 
Eastern  and  Chatham  BaUway,  659. 

Deposited  Plan  —  Proposed  Junetlon  with 
Existing  Line— Limits  of  Deviation.]— Sec- 
tion 16  of  the  Railways  Clauses  Consolidation 
Act,  1846,  which  permits  deviation  by  a  railway 
company  to  a  limited  extent  from  the  line  de- 
lineated on  the  Parliamentary  plans,  and  the 
decisions  under  that  section  to  the  effect  thai 
the  medium  ilium  via  of  the  line  of  railway 
actually  laid  down  may  be  shifted  as  far  as  the 
limits  of  deviation  shewn  on  the  deposited  plan, 
do  not  apply  to  the  junction  of  a  proposed  with 
an  existing  line.  Fineh  v.  London  and  South' 
Western  Bailway  (59  L.  J.  Ch.  468 ;  44  Ch.  D. 
330)  applied.  Cardiff  BaUmay  v.  Taff  Vale 
Bailmay,  490. 

BBCEIVEB. 

See  Company  (Debentures). 


BENTCHABGE. 
Belease  of  Part  of  Hereditaments  Charged— 
Conenrrenee  of  Owner  of  the  other  Part— 
Extingaishment— Apportionment.]— A  wife  was 
entitled  to  certain  real  property,  out  of  which 
her  husband  was  entitled  to  a  rentoharge. 
Subsequently  she  made  a  voluntary  settlement 
of  a  moiety  of  this  property,  and  she  and  her 
husband  concurred  to  *' grant  release  dispose 
of  and  confirm"  this  moiety,  **and  all  the 
estate  right  title  interest  property  claim  and 
demand  whatsoever  of  them,"  the  said  husband 
and  wife,  '*or  either  of  them  in  to  and  out  of 
the  same  premises  ** : — Held,  that  this  concur- 
rence on  the  part  of  the  husband  operated  to 
release  the  moiety  granted  from  all  liability  in 
respect  of  the  rentcbarge,  but  had  not  the  effect 
of  conveying  the  whole  rentoharge,  or  any  part 
of  it,  to  the  grantees  of  the  settlement.  Brew 
V.  Norhury  (Lord)  (9  Ir.  Eq.  171)  and  John- 
ston V.  Webster  (24  L.  J.  Ch.  300 ;  4  De  G.  M. 
Ac  G.  474)  distinguished.    PHoe  v.  John,  469. 

Heldd^AO,  that  the  unsettled  moiety  remained 
liable  for  the  whole  of  the  rentoharge.    lb. 

See  also  Asnuitt. 


BESTBAINT  OF  TBADE. 

See  Contract. 

BEVENXJE. 

Estate    Duty— Lunatic— Committee— Estate 
Duty  on  Beal  Estate  Paid  out  of  Personal 
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XiUta— Cluirf0  on  Baal  Eftato^Snrpliu  Benti 
— IMioharge  of  Inenmbranee— Hext-of-Ki&— 
Heir-at-Law— Ineidence  of  Baty.] — The  oom- 
mittee  of  a  lanatio  abeolately  entitled  to 
reaidnary  real  and  personal  estate,  paid  the 
estate  duty  on  the  real  estate  out  of  the  per* 
sonal  estate,  the  oommittee  himself  being  the 
executor  and  devisee  in  trust  of  the  real  estate 
under  the  will.  The  surplus  rents  of  the  real 
estate,  after  providing  rateably  for  the  lunatic's 
maintenance,  would  have  been  sufficient,  if  so 
applied  during  the  lunatic's  life,  to  keep  down 
the  interest  on  and  pay  off  the  capital  amount 
of  the  estate  duty  paid  in  respect  of  the  real 
estate.  On  a  petition  by  the  lunatic's  next-of- 
kin  for  a  declaration  that  they  were  entitled  to 
a  charge  on  his  real  estate  in  respect  of  the 
estate  duty  in  question,  the  Court,  assuming 
but  without  deciding  that  the  estate  duty  so 
paid  became  a  charge  on  the  real  estate  under 
section  9,  sub-section  1  of  the  Finance  Act, 
lS9^,—ff eldt  that  the  surplus  rents  of  real 
estate  ought  to  be  treated  as  having  been 
applied  in  discharging  the  incumbrance — in 
the  first  place  by  keeping  down  the  interest, 
and  then  by  paying  off  out  of  the  accumula- 
tions the  charge  itself.  Lord  St.  Leonards' 
decision  in  Leitrim  {Lord)  v.  Enery  (6  Ir.  Eq. 
367)  adopted  and  followed.  Hole,  In  re; 
Davies  v.  WUU,  689. 

Legaey  Duty— Payment— Birectioii  to  Fay 
*<  free  ftom  duty" — Insuffleient  Estate— Bntiot 
Treated  as  Additional  Legaoies— Abatement.]— 
Where  legacies  are  given  **free  from  duty," 
and  the  estate  is  insufficient  to  pay  the  legacies 
and  the  respective  duties  in  full,  the  duty  on 
each  particular  legacy  is  to  be  regarded  as  an 
additional  legacy  and  added  to  the  original 
legacy,  and  then  both  legacies  must  abate 
rateably.  Turnbull,  In  re;  Skipper  v.  Wade, 
438. 

Settlement  Estate  Buty—<*  Express  provision 
to  the  contrary."]— A  direction  to  pay  legacies 
free  from  duty  is  *'  an  expre^  provision  to  the 
contrary  "  within  the  meaning  of  section  19, 
sub-section  1  of  the  Finance  Act,  1896,  and 
throws  the  burden  of  the  settlement  estate 
duty  leviable  in  respect  of  a  settled  legacy 
upon  the  deceased's  general  estate.  If  the 
estate  is  deficient,  the  settlement  estate  duty 
must,  like  the  legacy  duty,  be  also  treated  as 
an  additional  legacy,  and  be  added  to  the 
original  legacy  for  the  purposes  of  abatement. 
lb, 

—Will— Legacy  of  Specific  Chattels— Birection 
to  Pay  <*  death  duties  "  out  of  Specific  Fund- 
Exoneration  of  Specific  Chattels.]— The  bequest 
of  a  specific  fund  of  money  upon  trust  <*  to  pay 
thereout  .  .  .  the  death  duties  payable  out  of 
my  estate  "  throws  the  burden  of  the  payment 
of  settlement  estate  duty,  payable  in  respect 
of  property  specifically  bequeathed,  upon  the 
specific  fund  in  exoneration  of  the  property 


specifically  bequeathed.  Zenriit  In  re ;  Lewis 
V.  Smith  (69  L.  J.  Ch.  406;  [1900]  2  Ch.  176), 
distinguished.  Pimm,  In  re;  Sharpe  v. 
Hodgson  (78  L.  J.  Ch.  627  ;  [1904]  2  Ch.  346), 
appUed.     Cayley,  In  re;  Awdry  v.  Cayley,  31. 


BULES   OF   THE   StlPBEME 
COUBT. 

Order  IX.  rule  2,  761. 


XXX.  rule  6,    691. 

XXXVI.  rule  2,    692. 

LIV.A,rulel,    682. 

LXV.  rule6,    691. 

LXV.  rule  27  (18),    873. 

LXVn.  rule4.    410. 

SCHOOL. 

National  School  —  Teacher  Appointed  by 
Xanagers  under  Trust  Deed— Eotice  of  Bls- 
missal  before  **  appointed  day  "—Expiration  of 
Notice  Afterwards— Consent  of  Local  Education 
Authority.]— The  plaintiff  was  in  July,  1899, 
appointed  teacher  at  a  National  school  by  the 
then  managers  under  the  trust  deed,  by  an 
agreement,  one  of  the  terms  of  which  was  that 
his  engagement  should  be  determinable  by  three 
months'  notice.  On  May  6,  1904,  the  then 
managers  gave  the  plaintiff  notice  that  they 
would  not  require  his  services  as  master  after 
August  9,  1904.  On  July  1, 1904,  the  Educa- 
tioa  Act,  1902,  came  into  operation  in  the 
county  in  which  the  school  was  situated,  that 
being  the  "appointed  day"  in  that  county. 
The  county  council,  the  local  education  autho- 
rity, refused  to  consent  to  the  plaintiff's  dis- 
missal. Under  section  7,  sub-section  1  (o),  in 
the  case  of  a  non-provided  school  maintained 
by  the  local  education  authority  the  consent 
of  the  authority  is  required  to  the  dismissal  of 
a  teacher  except  in  the  case  there  mentioned : — 
Held,  that  on  the  day  when  the  Act  came  into 
operation  the  plaintiff  was  being  employed  for 
a  term  which  ended  on  August  9,  1904,  when 
the  term  came  to  an  end  by  the  expiration  of 
the  time  fixed  by  the  previous  notice,  which 
was  validly  given  in  accordance  with  the  terms 
of  the  oontraot;  that  the  managers  had  not 
to  give  any  further  notice,  or  do  anything 
which  would  amount  to  a  dismissal  within  the 
meaning  of  the  Act ;  and  that  section  7,  sub- 
section 1  (o)  of  the  Education  Act,  1902.  had 
no  application  to  the  case.  Jones  v.  Hughes, 
(C.A.)  57. 

— Parties  to  Aetion.]— The  action  was  bropght 
for  an  injunction  restraining  the  defendants 
from  x>reventing  the  plaintiff  from  exercising 
his  duty  as  teacher.  The  defendants  were  the 
four  persons  who  were  '*  foundation  managers  " 
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under  the  Education  Act,  1902.  They  were 
not  the  persons  with  whom  the  plaintiff  made 
his  contract,  neither  were  they  the  whole  body 
of  managers  under  the  Act : — Seld^  that  the 
action  waa  not  properly  constituted.    Ih. 

Bequest  of  Annuity  for  Support  of  National 
School — Gift  Over.]— See  Charity. 


SETTLED  LAND. 

Capital  Koney  —  Improvements  Enabling 
ICansion-house  to  be  Let-**  Additions  to  or 
alterations  in  buildings  "—Detached  Vinery  and 
Peach-house — Rebuilding.] — Upon  the  negotia- 
tion for  an  occupation  lease  of  the  principal 
mansion-house  upon  settled  land,  the  intending 
tenant  agreed  to  take  the  lease  on  condition 
that  the  dilapidated  lean-to  vinery  and  peach- 
house,  situated  near  the  kitchen  garden  and  dve 
hundred  feet  away  from  the  man^on-house, 
were  rebuilt.  The  tenant  for  life  accordingly 
polled  them  down  and  removed  them  and  bmlt 
an  entirely  new  vinery  and  peach-house  on  the 
same  sites.  Upon  the  application  of  the  tenant 
for  life  under  section  13,  sub- section  (ii.),  and 
section  15  of  the  Settled  Land  Act,  1890,  to 
have  this  expenditure  recouped  out  of  capital 
moneys, — Held,  that  the  removal  of  an  old 
building  and  the  erection  of  a  new  one  in  its 
place  was  not  an  improvement  authorised  by 
the  words  of  section  13,  sub-section  (IL) — 
namely,  "  making  any  additions  to  or  altera- 
tions in  buildings  reasonably  necessary  or 
proper  to  enable  the  same  to  be  let."  Leiesoj^ 
Oower^s  Settled  Estate,  In  re,  540. 

—Short  Occupation  Lease— House  Agent's  Com- 
mission—Incidence.]— The  oommission  pay- 
able to  house  agents  for  procuring  a  tenant  for 
the  principal  mansion-house,  on  a  short  occupa- 
tion lease  granted  by  the  tenant  for  life  under 
his  Settled  Land  Act  powers,  is  not  such  an 
expense  as  ought  to  be  paid  out  of  capital 
moneys.    lb. 

— Tenant  for  Life— Investment — Selection- 
Fiduciary  Position— Discretion — Improper  In- 
vestment—Interference by  Court— Bona  Pides 
— Leaseholds.] — In  the  selection  of  investments 
for  capital  moneys  under  the  Settled  Land 
Acts,  the  tenant  for  life  is  in  the  position  of  an 
ordinary  trust-ee  who  has  a  discretionary  power, 
and  it  is  not  enough  for  the  selected  invest- 
ment merely  to  fall  within  the  description  of  in- 
vestments authorised  by  those  A.ct8,  it  must  in 
other  respects  also  be  a  X'^per  and  suitable 
investment,  and  one  which  a  trustee  woold  be 
justified  in  accepting.  Whether  the  tenant  for 
life  in  selecting  such  investments  has  acted 
bona  fide  or  not,  the  Court  will,  in  the  interest 
of  tl*e  remaindermen,  Interfere  to  prevent  im- 
proper or  unsuitable  investment,  and  in  sach  a 
case  the  trustees  of  the  settlement  are  not 
bound  to  comply  with  the  direction  of  the 


tenant  for  life,  but  are  justified  in  obtaining 
the  direction  of  the  Coort.  Hy/nte  Settled 
JSttatee,  In  re  ;  Bulteel  v.  LoKdeekayne,  759. 

Eight  leasehold  houses  of  tiie  artisan  class, 
held  for  a  term  of  ninety-two  years  unexpired, 
at  ground  rents  amounting  to  602.  per  «.ntiTim, 
and  which  were  described  by  the  surveyor  em- 
ployed by  the  trustees  as  "  badly  planned,  badly 
built,  badly  drained,**  and  as  likely  to  be  "  in- 
creasingly expensive  to  maintain  in  repair  and 
keep  occupied,"  held  not  to  be  a  proper  invest- 
ment for  capital  money.    Ih, 

Compound  Settlement— Separata  InstmoMBts 
— Trusts  by  Relbrenee— Appointment  of  Trustees 
for  Purposes  of  Act — Discharge  of  Incumbrance 
on  One  Estate  by  Kortgage  of  Both.]— Where  it 
iB  necessary  to  appoint  trustees  for  the  pur- 
poses of  the  Hettled  Land  Acts,  and  the  settle- 
ment consists  of  two  instruments  forming  one 
compound  settlement,  the  trustees  must  be 
appointed  of  the  compound  settlement  and  not 
of  either  one  or  other  of  the  separate  instm- 
ments.     CoulVs  SeUled  Ettates,  In  re,  378. 

Semble,  a  power  of  sale  does  not  constitute 
trustees  for  the  purposes  of  the  Acts  unless  it 
is  a  general  power— -that  is,  a  power  exercisable 
at  any*  time  and  for  any  purpose,  and  not  a 
power  exercisable  on  a  contingency  and  for  a 
particular  purpose.    lb. 

Leaseholds — Purchase  of  Freehold  RcTenion 
— (« Enfranchisement"  —  Capital  Money  Re- 
quired—Mortgage of  Settled  Land— Infant.]— 
The  purchase  by  the  trustees  of  settled  pro- 
perty of  a  freehold  reversion  of  leaseholds 
comes  within  the  meaning  of  the  word  <<  en- 
franchisement *  in  section  18  of  the  Settled 
Land  Act,  1882,  and  the  raising  of  money  upon 
mortgage  of  the  settled  property  in  (u^er  to 
make  such  purchase  may  be  authorised.  Bruce, 
In  re  ;  HeUtey  v.  Bruce,  678. 

Leasing  Power— Easement— Bight  to  Let 
Down  Surface  of  Settled  Land.] — A  tenant  for 
life  under  a  settlement  of  the  surface  of  lands, 
being  also  entitled  in  fee-simple  to  the  mines 
and  minerals  under  the  settled  lands,  may 
grant  to  the  lessee  of  the  mines  and  minenJs 
a  right  to  let  down  the  surface,  although  the 
tenant  for  life  could  not,  under  the  terms  of  the 
settlement,  himself  so  work  the  mines  as  to  let 
down  the  surface.  SitmeU,  In  re ;  SUweU  v. 
Londeihorongh  (Earl),  254. 

The  rent  to  be  reserved  is  not  incapable  of 
ascertainment  if  experts  can  say  what  rent 
should  be  reserved.    lb. 

Section  6  and  section  7,  sub-section  3  of  the 
Settled  Land  Act  must  be  read  together,  and  a 
lease  may  be  granted  of  an  incorporeal  hmdita- 
ment  to  which  a  condition  of  re-entry  is  in- 
applicable,   lb. 
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Mortgage  by  Tenant  in  Tail— ProTiso  for 
Beeonveyanee  on  Bedemption  to  Usee  of 
Original  Settlement— Abiolnte  Bar  of  Eitate 
Tail.] — Under  a  eettlement  of  real  estates  made 
in  1881,  A,  in  1884,  was  tenant  for  life  in 
possession,  B  first  tenant  in  tail,  and  C  second 
tenant  in  tail  in  reversion.  B  being  a  Innatic, 
O,  with  the  consent  of  A,  disentailed  his  interest 
and  re-settled  the  estates,  with  a  power  to 
charge  the  same,  which  was  ezenrised.  In 
1893  B,  who  was  then  tenant  in  tail  in  posses- 
sion, acting  by  G  as  his  committee,  mortgaged 
the  estates  with  a  proviso  that  on  redemption 
they  should  be  **  reconveyed  by  the  mortgagees 
to  the  uses,  upon  the  trosts  and  with  and  subject 
to  the  powers  and  provisions  in  and  by  the 
settlement  (of  1831)  declared  and  con- 
tained "  '.--Held,  that,  notwithstanding  that  the 
estate  tail  was  barred  by  virtue  of  section  21 
of  the  Fines  and  Recoveries  Act,  1883,  the  pro- 
viso for  redemption  in  the  mortgage  of  1893 
was  valid  and  operative,  so  that  the  uses  created 
by  the  settlement  of  1831  were  revived  subject 
to  the  re-settlement  of  1884.  Owenden*s  Settled 
Bgtatesy  In  re  ;  Oxenden  v.  Ckapma/n,  234. 

Tenant  for  life— <*  Settlement  "—Tmsts  for 
Settlor  for  Life— Bemainder  to  Settlor  rabjeet 
to  Benteharge  to  Wife  and  Term  for  Seenring 
Portions  to  Children.]— By  a  settlement  dated 
in  1862,  and  made  upon  the  marriage  of  the 
plaintiff,  certain  lands  and  hereditaments  were 
limited  bj  the  plaintiff  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  that  if  his 
wife  should  survive  him  she  might  receive  a 
jointure  during  her  life,  and  to  further  uses 
limiting  powers  of  distress  and  entry  for  the 
purpose  of  enforcing  payment  of  such  jointure, 
and  subject  and  charged  as  aforesaid  to  the 
use  of  trustees  for  the  term  of  one  hundred 
years,  to  commence  from  the  decease  of  the 
plaintiff,  upon  trusts  for  raising  portions  for 
the  children  of  the  marriage,  and  subject  there- 
to and  to  the  trusts  of  the  term  to  the  use  of 
the  plaintiff,  his  heirs  and  assigns  for  ever : — 
Held^  that  under  or  by  virtue  of  the  settlement 
the  lands  in  question,  or  some  estate  or  interest 
in  them,  stood  "  limited  to  or  in  trust  for  per- 
sons by  way  of  succession  '*  so  as  to  create  a 
**  settlement "  within  the  meaning  of  section  2, 
sub-section  (1)  of  the  Settled  Land  Act,  1882, 
and  that  under  sub-section  (6)  the  plaintiff  was 
the  tenant  for  life  of  those  lands  for  the  pur- 
poses of  that  Act.  Mwndy  and  Roper^B  Can- 
tract,  In  re  (68  L.  J.  Oh.  135,  141 ;  [1899] 
1  Ch.  275,  290),  applied.  MarshalCs  Settlement, 
In  re  ;  Mwnhall  v.  Marshally  588. 

Bight  to  Fixtures.]— See  Fiztubbs. 


8ETTI.EMBNT. 

Covenant  to  Settle  After-acquired  Property — 
Vested  Bevenionary  Interest— '*  Shall  beeome 
entitled."] — A  marriage  settlement  contained 
a  covenant  that  all  property  to  which  the  wife 


during  her  then  intended  coverture  **  shall 
become  entitled'*  should  be  settled.  At  the 
date  of  her  marriage  the  wife  was  entitled  to  a 
vested  reversionary  interest  in  certain  property 
expectant  upon  the  death  of  tenants  for  life : — 
Held,  that  the  words' "  become  entitled  *  meant 
entitled  "  in  interest "  and  not  **  in  enjoyment," 
and  that  even  if  the  reversionary  interest  in 
question  fell  into  possession  during  the  cover- 
ture it  would  not  become  subject  to  the  trusts 
of  the  settlement.  BUmtTt  Settlement,  In  re  ; 
Bland  v.  PerHn,  28. 

Bullity  of  Karriage — Covenant  to  Faf  if 
If arriage  be  **  solemnised  "— Bflbet  of  Beoree 
Abtolnte.]~By  a  settlement  made  in  contem- 
plation of  the  marriage  of  his  daughter,  a 
father  covenanted  that  if  the  marriage  were 
**  solemnised  **  his  executors  would,  within 
twelve  months  from  his  death,  pay  26,000iL  to 
the  trustees  of  the  settlement.  The  marriage 
took  place.  Under  an  order  made  in  an  action 
for  the  administration  of  the  estate  of  the  father 
his  executors  were  directed  to  pay  and  did  pay 
over  the  25,0002.,  being  unaware  of  the  fact  that 
on  the  previous  day  a  decree  absolute  had  been 
made  in  the  Divorce  Court  declaring  the  mar- 
riage to  have  been  and  to  be  absolutely  null 
and  void  on  the  ground  of  the  Impotence  of  the 
husband : — Held,  that,  inasmuch  as  the  mar- 
riage bad  been  declared  null  ab  initio,  it  had 
never  been  <* solemnised";  consequently  the 
covenant  to  pay  the  26,000/.  never  became 
operative,  and  the  money  in  question  must 
be  repaid  to  the  executors  of  the  testator. 
Oamett,  In  re  ;  Biehardion  v.  Qreenep,  570. 

Bealty— Legal  Estate  in  Trustees— Trust  for 
Children  of  Karriage — Bo  Words  of  Limitation 
—Intention— Equitoble  7ee— Life  Estates.]— 
Real  and  personal  estate  were  vested  in  the 
trustees  of  an  antenuptial  settlement,  their 
heirs,  executors,  and  administrators,  upon  the 
usual  trusts  in  favour  of  the  intended  husband 
and  wife  and  the  children  of  the  marriage. 
The  trusts  of  the  settlement  contained  apt 
words  referable  to  the  real  estate,  a  power  of 
advancement  in  the  ordinary  form,  and  an 
ultimate  gift  over  to  the  settlor  on  failure  of 
children  of  the  marriage,  but  words  of  limita- 
tion had  been  omitted  from  the  trust  for  the 
children  in  default  of  appointment,  an  event 
which  happened : — Held,  that  there  was  suffi- 
cient on  the  face  of  the  deed  to  shew  an  inten- 
tion that  the  children  should  take  the  equitable 
fee-simple,  and  not  merely  life  estates.  Tring- 
ham'*8  TrutiU,  In  re;  Tringham  v.  Oreenhill 
(73  L.  J.  Cb.  693  ;  [1904]  2  Ch.  487),  followed. 
Oliver  i  Settlement,  In  re  ;  Evered  v.  Leigh,  62. 

Trust  for  Wife  '*if  she  shall  survive  her 
now  intended  coverture  '*  —  Termination  of 
Coverture  by  Bivoree— Effeet  of  Trust.]— By  a 
marriage  settlement  the  wife's  father  covenanted 
that  his  executors  should  within  twelve 
months  of  his  death,  if  the  wife  were  then 


Digitized  by 


Google 


zzvm 


CHANCERY  DIVISION. 


[1905 


living,  pay  to  the  trustees  10,0002L  on  trnst 
(in  defaalt  of  iasne,  which  happened)  foi 
the  wife  aheolately  "if  she  shall  survive 
her  now  intended  coverture,  but  if  she  shall 
die  during  her  now  intended  coverture,"  then 
in  trust  for  the  father  absolutely.  The  husband 
obtained  an  absolute  decree  for  dissolution  of 
the  marriage,  and  the  wife  survived  her  father : 
— Heldt  that  the  wife  had  survived  the  cover- 
ture within  the  meaning  of  the  settlement,  and 
was  therefore  entitled  to  receive  the  10,0002. 
from  the  trustees  when  paid  to  them.  Oranford^ 
In  re;  Cooke  v.  Gibion,  22. 

Semblot  that,  an  order  of  the  Divorce  Court 
having  dealt  with  the  settled  property  as  if 
the  husband  were  dead,  the  husband  must  be 
considered  as  dead  for  the  purpose  of  con- 
struing the  settlement,  and  the  coverture 
might  be  considered  as  terminated  in  this 
manner  also.    lb, 

Quipre,  whether  under  the  Matrimonial 
Causes  Acts,  1867, 1869,  and  1878,  the  Divorce 
Court  has  power  to  interfere  with  the  interests, 
rights,  and  liabilities  of  persons  not  parties  to 
the  suit— for  example,  a  wife's  falser  cove- 
nanting to  settle  a  fund.    lb. 


SOIiICITOB. 

Costs— Taxation  —  Third-party  Order — Com- 
promise of  Litigation  —  Agreement  to  Pay 
Costs.]  —  By  an  agreement  compromising  two 
actions  one  of  the  parties  agreed  to  pay  the 
costs  of  the  other  party  "  as  between  solicitor 
and  client  relating  to  the  matters  in  dispute 
in  the  said  two  actions."  On  taxation  upon 
petition  by  the  party  agreeing  to  pay,  the 
Taxing  Master  disallowed  all  costs  of  an  un- 
usual or  extraordinary  nature,  although  in- 
curred by  the  solicitors  at  the  request  of  their 
client,  the  other  party  .—Held,  that  this  was 
not  an  indemnity  taxation,  but  that  when  once 
the  items  for  which  the  third  party  was  liable 
under  the  agreement  had  been  ascertained,  the 
taxation  of  those  items  must  be  on  the  footing 
of  a  taxation  between  the  solicitor  and  the 
party  chargeable—thai;  is,  the  client ;  and  not 
as  between  the  solicitor  and  the  party  liable  to 
pay— that  is,  the  third  party.  Cohen  ^  Cohen, 
In  re,  192. 

— Taxation  —  Third-party  Order — Compromise 
of  Litigation  —  Agreement  to  Pay  Cost  s. 
— On  a  taxation  at  the  instance  of  a  third 
pairty  under  section  38  of  the  Solicitors  Act,  1843, 
according  to  the  rule  established  by  Longbotham 
4-  Sons,  In  re  (73  L.  J.  Ch.  681 ;  [1904]  2  Ch. 
162),  the  Taxing  Master  is  right  in  disallowing, 
as  against  the  third  party,  any  unusual  and  un- 
necessary costs,  though  incurred  by  the  special 
instructions  of  the  person  chargeable,  which, 
apart  from  such  special  instructions  would  not 
have  been  allowed  against  the  person  charge- 


able on  an  ordinary  taxation  between  solicitor 
and  client ;  and  it  makes  no  diffeorence  whether 
the  liability  of  the  third  party  arises  out  of  an 
implied  contract  as  in  the  case  of  mortgagor 
and  mortgagee,  or  under  an  express  agreement 
by  the  third  party  to  pay  the  costs,  not  amount- 
ing to  a  complete  indemnity  to  the  person 
cl^geable.  HoUiday  and  GodUe,  In  re  (68  L.  T . 
301),  overruled.  Cohen  ^  Cohen,  In  re  {No.  2), 
(O.A.)  617. 

— Lion  of  Town  Agents  for  Country  Solioitors — 
Bankrnptey  of  Country  Solioitors- Taxation  of 
Country  SoUcitors*  Bill  by  Client -Bight  of 
Country  Solieitors  to  Production  of  Doenments.] 
— Country  solicitors  owed  their  London  agents 
more  tha^  lOOZ.  for  general  agency  business, 
which  included  the  agency  charges  in  a  bill  of  242. 
owing  to  the  country  solicitors  from  their  client 
E.  The  country  solicitors  became  bankrupt, 
and  their  trustee  delivered  a  bill  of  costs  to  fi., 
who  obtained  an  order  of  course  to  tax  the 
same  against  the  trustee,  the  order  being 
obtained  through  the  London  agents,  who  were 
acting  in  the  matter  as  agents  for  another  firm 
of  country  solicitors.  The  London  agents  were 
afterwards  changed,  and  ceased  to  act  in  the 
matter.  In  the  course  of  the  taxation  it  became 
necessary  for  the  trustee  to  produce  documents 
in  the  hands  of  the  London  agents  on  which 
they  claimed  a  lien  for  their  general  agency 
charges,  and  the  Taxing  Master  directed  the 
trustee  to  issue  a  subpoena,  on  which  the 
London  agents  attended  and  refused  to  pro- 
duce the  documents  on  the  ground  of  their 
lien: — ffeld,  by  Joyce,  J.,  that  the  London 
agents  were  not  bound  to  produce  the  docu- 
ments at  the  instance  of  the  country  solicitors 
or  their  trustee  except  upon  payment  of  the 
whole  of  their  general  agency  chuges,  and  that 
it  made  no  difference  t^t  the  London  agents 
had  acted  in  obtaining  the  order  for  taxation 
on  behalf  of  E.  Jtmes  Jt  Roberts,  In  re,  (C.A.) 
468. 

An  appeal  from  this  decision  was  settled  by 
the  London  agents  delivering  the  documents  to 
the  trustee  upon  his  undertaking  to  pay  to 
them  the  whole  amount  received  from  E.,  less 
the  costs  of  taxation,    lb. 

Employment  by  Local  Authority— Convey- 
ancing Business  —  Bemuneration  —  Election — 
Bill  of  Costs— Taxation— Scale  Pee.]— A  solici- 
«-nr  emoloved  by  a  school  board  in  a  purchase 
v^Qf  .real  estate  duly  elected  imder  rule  6  of  the 
General  Order  under  the  Solicitors'  Remunera- 
tion Act,  1881,  to  charge  under  Schedule  II.  to 
the  Order  instead  of  taking  the  scale  charge 
under  Schedule  I.  The  board  assented  to  t£e 
election,  but  on  taxation  of  the  bill  for  the  pur- 
poses of  public  audit  the  Taxing  Master  dis- 
allowed all  the  items,  and  in  lieu  thereof 
allowed  only  the  scale  fee,  on  the  ground  that  a 
public  authority  deaUng  with  public  moneys 
occopied  a  fiduciary  position  and  was  not  en- 
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titled  to  employ  a  solicitor  for  ordinary  con- 
veyancing  work  on  other  than  usaal  terms.  On 
a  summons  for  a  review  of  taxation, — Held, 
that  there  was  no  justification  for  modifying 
the  express  provisions  of  rule  6  so  as  to  except 
from  their  operation  local  authorities  or  other 
public  bodies,  and  that  the  bill  must  go  back 
for  taxation  on  the  basis  of  the  election. 
£vantt  In  re,  204. 

Bastraint  of  Trade— CoTsnant  not  to  Fraotiie.] 

—See  CONTBACT. 


SPECIFIC  PEBFOBMANCE. 

Private  Act  of  Parliament — Statutory  Bargain 
for  Protection  of  Private  Individual— A^ee- 
ment  Inconsistent  with  Statutory  Bargain — 
Impossibility  of  Performance —Damagei.]-— See 
Railway. 

STATUTE, 
Special  Act  —  Local  Authority  —  Land  Ac- 
quired for  One  Purpose— Proposed  User  of  Part 
for  Another — Blectrie  Lighting— Destruction  of 
Befuse — Combined  Scheme— Ultra  Vires — ^Ac- 
quisition of  Land  by  Agreement— Compulsory 
Powers.] — It  is  ultra  vires  for  a  local  authority 
who  have  obtained  powers  and  acquired  land 
for  particular  purposes  under  a  special  Act  to 
use  permanently  the  land  so  acquired,  or  any 
part  thereof,  for  another  purpose,  although  the 
same  may  be  within  powers  given  to  them  by 
some  other  Act.  AU.-Oen,  v.  Pontypridd 
Urban  Cotmcil,  716. 

It  makes  no  difference  whether  the  special 
Act  confers  power  upon  the  local  authority  to 
acquire  land  by  agreement  only,  or  whether 
it  also  confers  upon  them  compulsory  powers  of 
acquisition.    Jb. 

The  Court  granted  an  injunction  restraining 
the  defendants,  who  had  acquired  land  for  the 
purposes  of  their  special  Order  under  the 
Blectrie  Lighting  Acts,  from  using  part  of  that 
land  for  the  purposes  of  a  refuse  destructor 
connected  in  such  a  way  with  the  electrical 
generating  station  that  the  refuse  could  be 
used  inst^Ld  of  coal  as  fuel  for  the  purpose  of 
generating  electrical  energy.    Id, 

Permiidve  Statute.]— See  Wateb. 

Prohibitory  Statute.]— See  Fraud, 

TELEPHONE. 

Bival  Systems— Bight  to  Interoonmiunioa- 
tion.] — Where  an  action  is  brought  to  obtain 
telephonic  intercommunication  under  the  Tele- 
graph Act,  1899,  between  the  systems  of  two 
licensees  of  the  Postmaster-General,  the  Court 
may  indicate  that  a  certain  way  of  carrying 
out  intercommunication    is    the  proper   one, 


leaving  it  to  the  parties  to  determine  how,  as 
matter  of  working  and  with  or  without  modi- 
fications as  the  exigencies  of  business  require, 
it  can  be  carried  into  etfect,  and  can  decide 
that  a  particular  way  of  carrying  out  inter- 
communication is  not  the  proper  one,  but  will 
not  direct  particular  works  to  be  done  or  order 
facilities  for  intercommunication  to  be  given 
in  any  defined  or  exhaustive  form.  Swansea 
Corporation  v.  National  Telepho^ie  Co.^  449. 

Defendants,  who  were  licensees  whose  licence 
had  been  extended  in  respect  of  an  exchange 
area  under  the  provisions  of  section  3  of  the 
Telegraph  Act,  1899,  and  who  were  requested 
by  the  plaintiffs,  who  were  subsequent  licensees 
for  the  same  exchange  area,  to  provide  inter- 
conmiunication  with  their  system,  contended 
that  for  the  purpose  of  such  intercommunica- 
tion the  plaintiffs  should  duplicate  the  junc- 
tion lines  already  existing  between  the  central 
and  subsidiary  telephonic  exchanges  of  the 
defendants: — Held^  that  this  contention  was 
unreasonable,  and  not  justified  by  the  Act. 
lb. 

The  general  scope  and  effect  of  the  Telegraph 
Act,  1899,  as  regards  telephonic  intercommu- 
nication, considered.    lb. 


TENANT    FOB    LIFE    AND 
BEMAINDEBMAN. 

Bailway  Bonds— Cumulative  Interest —Pay- 
ment out  of  Net  Earnings  of  any  Tear  Bemain- 
ing  Available— Beflcienoy  of  Bamings— Arrears 
of  Interest— Sale  of  Bonds — ^Apportionment  of 
Proceeds  as  between  Capital  and  Income.] — 
Bonds  of  a  company  were  settled  on  trust  for 
one  for  life,  with  remainders  over.  They  con- 
tained a  proviso  for  payment  of  interest 
<*  accumulative "  at  a  rate  per  cent,  twice  in 
each  year  "  as  and  when  earned  out  of  any  net 
earnings  of  any  year  remaining  after  "  certain 
other  payments,  "  and  if  in  any  year  the  net 
earnings  so  remaining  available  .  .  .  shall  not 
be  sufficient  to  pay  such  interest  in  full  .  .  . 
any  deficiency  shall  ...  be  paid  .  .  .  out  of 
the  net  earnings  of  any  subsequent  year  or 
years  as  and  when  there  shall  be  any  net  earn- 
ings available  for  such  purpose."  Coupons 
attached  stated  interest  to  be  payable  **  only  as 
and  when  earned  out  of  any  net  earnings  avail- 
able." There  were  never  sufficient  earnings  to 
pay  the  interest  in  full.  The  bonds  were  sold 
in  the  lifetime  of  the  tenant  for  life  for  a  sum 
not  sufficient  to  pay  both  principal  and  arrears 
of  interest : — Held^  as  between  tenant  for  life 
and  remainderman,  that  the  sum  was  not 
apportionable  between  capital  and  income,  but 
must  be  treated  wholly  as  capital.  TayloTy  In 
re  ;  Matheson  v.  Taylor,  419. 

Admimstration  —  Trust  for  Conversion  -— 
Income    of    Unauthorised    Securities.]  —  See 

EXSCUTOS  AND  ADMINISTBATOB. 
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Semniuration  BeoeiTed  by  Truiteei  ai  IMroo- 
tors  of  Company — Capital  or  Incomo.  ^See 
Tbubt  and  Trustee. 


TBADE   MABE. 

Begistratioii— « InTeatod  word  "— Beetiftoa- 
tion  of  Eegister.]  —  The  word  "Absorbine" 
nsed  in  connection  with  a  veterinary  prepara- 
tion, which  professed  to  absorb  and  remove 
certain  equine  ailments,  is  not  an  '*  invented 
word"  within  the  meaning  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  s.  64, 
sub-s.  1,  as  amended  by  the  Patents,  Designs, 
and  Trade  Marks  Act,  1888,  s.  10,  and  therefore 
is  not  properly  registered  as  a  trade  mark, 
and  should  be  expunged  from  the  register. 
Christy  v.  Tipper,  (C.A.)  55. 

— Word  Bepresentiiig  Sound  of  Lettm.]— The 
applicants  were  owners  of  an  old  trade  mark 
consisting  of  the  letters  '*  V  Z."  An  applica- 
tion by  them  for  the  registration  of  the  word 
•*  Vezet "  was  granted.  Whether  a  word  which 
is  merely  a  combination  of  the  sound  of  letters 
can  be  registered  as  a  new  mark,  qvare, 
Versohwre  4*  ZoofCs  Trade  Mark,  In  re,  684. 


TBESFASS. 

Public  Highway— Bight  not  Established— 
XTser  of  Country  Paths — ^Absenee  of  Injury — 
Iignnction  Befused.]— Where  a  defendant  sets 
up,  as  a  defence  to  an  action  for  trespass,  a 
public  right  of  way  which  he  fails  to  establish, 
and  Uie  public  use  of  the  way  does  no  present 
injury  to  the  landowner,  who,  moreover,  dis- 
claims any  intention  of  stopping  it  so  long  as 
it  does  not  conflict  with  the  due  enjoyment  of 
his  property,  the  Court  will  not  interfere  by 
injunction,  but  will  make  a  declaration  and 
impose  nominal  damages  for  the  trespass. 
Behrens  v.  Richards,  615. 

From  the  public  use  of  country  paths  by 
permission  for  the  purpose  of  pleasure  no 
dedication  can  be  inferred.     Ih, 


TBUST  AND  TBUSTEE. 
Breach  of  Trust— Consent  of  Tenant  fn  life 
— Payment  into  Court  at  Suit  of  Bemaindermen 
—Surplus  after  Beplaoing  Capital— Bankruptcy 
of  Tenant  for  Lifs — ^Bight  to  Surplus  Moneys.] 
— ^As  a  general  rule  a  cestvi  qve  trust  who  con- 
sents to  a  breach  of  trust  by  a  trustee  cannot 
complain,  as  between  himself  and  the  trustee, 
of  loss  occasioned  by  that  breach  of  trust. 
This  rule  is  quite  independent  of,  and  is  not 
affected  by,  section  45  of  the  Trustee  Act, 
1893,  which  empowers  the  Court  to  impound, 
by  way  of  indemnity  to  the  trustee,  any  interest 
in  the  trust  estate  of  a  cestui  que  trust  at  whose 
instigation  or  request,  or  with  whose  oonsent 
in  writing,  the  trustee  has  committed  a  breach 


of  trust;  and  the  rule  does  not  require  the 
consent  to  the  breach  of  trust  to  be  in  writing. 
Fletcher  v.  CoUie,  (O.A.)  502. 

A  trustee,  with  the  consent  of  the  tenant  for 
life,  sold  the  trust  funds,  and  gave  the  proceeds 
in  his  presence  to  his  wife.  The  trust  funds 
were  lost  through  this  breach  of  trust,  and  in 
an  action  by  infant  remaindennen  an  order  was 
made  in  the  nature  of  a  compromise,  by  which 
the  trustee  was  to  pay  into  Court  out  of  a 
pension  and  the  proceeds  of  certain  life  policies 
the  whole  of  the  sum  paid  away  to  the  wife  of 
the  tenant  for  life,  with  interest.  The  order 
directed  that  these  moneys  should  be  applied 
in  the  first  instance  in  satisfaction  of  the 
capital  of  the  trust  funds,  and  then  of  interest 
thereon  on  application  for  the  purpose.  The 
tenant  for  life  at  the  date  of  this  order  was 
banimipt,  and  his  trustee  in  bankrupti^  de- 
clined to  consent  to  the  order,  which  was  made 
without  prejudice  to  his  rights.  The  trustee  of 
the  settlement  was  now  dead,  and  the  moneys 
in  Court  exceeded  the  capital  of  the  trust  funds. 
The  surplus  of  such  moneys,  after  replacing  the 
capital,  was  claimed  by  the  personal  represen- 
tative of  the  deceased  trustee  on  the  one  hand, 
and  by  the  trustee  in  bankruptcy  of  the  tenant 
for  life  on  the  other  hand : — Held,  that  the 
trustee  in  bankruptcy  stood  in  no  better 
position  than  the  tenant  for  life;  that  the 
tenant  for  life  could  not  have  called  on  the 
deceiAsed  trustee  to  make  good  his  life  interest, 
and  that  his  trustee  in  bankruptcy  had  there- 
fore no  right  to  any  of  the  surplus  moneys  as 
against  the  personal  representative  of  the 
deceased  trustee.    lb. 

— Joint  and  Several  Liability— Compromise 
with  one  Trustee  —  Belease  —  Insolvency  of 
Co-trustee's  Estate  —  Bight  to  Prove  for 
Whole  Debt.]  —  Where  an  action  has  been 
brought  by  plaintiffs  as  beneficiaries  imder  a 
settlement  to  enforce  liability  against  trustees 
for  a  breach  of  trust,  and  a  sum  has  been  cer- 
tified to  be  due  from  the  insolvent  estate  of  a 
deceased  trustee,  and  from  the  other  two 
trustees,  the  plaintiffs  will  be  entitled  to  prove 
against  the  insolvent  estate  for  the  full  amount 
of  the  sum  certified  to  be  due.  The  liability  of 
all  the  trustees  being  joint  and  several,  until 
the  plaintiffs  have  received  20f .  in  the  pound 
they  are  entitled  to  claim  the  whole  debt  from 
any  one  trustee,  notwithstanding  that  another 
trustee  has  made  a  payment  by  way  of  com- 
promise ip  respect  of  his  several  liability. 
Edwardt  v.  Hood- Bam,  167. 

Besulting  Trust — ^Fund  Subscribed  <<  for  or 
towards  the  education  of  B.'s  children"— 
Surplus— Division  among  Adult  Beneficiariea.p 
— A  fund  having  been  subscribed  to  defray  the 
educational  expenses  of  certain  children,  various 
sums  had  been  spent  out  of  their  father's 
estate,  to  which  they  were  entitled  equally, 
upon  their  education  and  maintenance  during 
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their  minorities.  Upon  a  sommons  taken  out 
by  them  when  all  of  full  age  asking  for  a 
division  of  the  remaining  subscribed  fund  pro- 
portionate to  the  respective  expenditure  on 
each  child, — Held^  that  there  was  no  resulting 
trust  in  favour  of  the  subscribers,  and  that  the 
children  were  not  entitled  to  be  recouped  the 
expenditure  upon  them  respectively,  but  that 
the  balance  of  the  fund  belonged  to  the  children 
absolutely,  and  must  be  equally  divided  between 
them.  Sanderton's  H'iZZ,  In  re  (26  L.  J.  Ch. 
804 ;  3  E.  &.  J.  497),  distinguished.  Andrew'^ 
Truit,  In  re  ;  Carter  v.  Andrew,  462. 

Fraud  of  Co-trustee— Inscribed  Stock— 
**  Stock  raoeipc  ''—Hsgligenoe— Liability.]— 
One  of  two  co-trustees,  who  was  also  a  stock- 
broker, had  in  his  hands  a  certain  sum  of  money 
which  it  was  intended  to  invest  in  inscribed 
West  Australian  stock.  In  due  course  he  shewed 
his  co-trustee  the  usual  bought-note  for  this 
stock,  and  also  the  usual  "  stock  receipt "  signed 
by  the  vendor  and  by  the  bank  clerk  at  the 
time  of  the  purchase.  The  co-trustee  did  not 
attend  at  the  time  of  the  purchase,  nor  did  he 
afterwards  make  enquiries  at  the  bank  as  to 
whether  the  stock  had  actually  been  transferred 
into  the  names  of  himself  and  of  the  broker- 
trustee.  It  appeared,  however,  from  the  evi- 
dence that  it  was  not  the  usual  practice  among 
business  men  either  thus  to  attend  at  the  time 
of  the  transfer  or  to  institute  such  subsequent 
enquiries ;  but  that  they  were  content  to  rest 
upon  the  evidence  of  the  ''stock  receipt," 
though  this  was  not  a  document  of  title.  It 
was  finally  discovered  that  the  "  stock  receipt " 
was  a  forgery,  that  no  such  purchase  of  West 
Australian  stock  had  ever  been  made,  and  that 
the  broker-trustee  had  embezzled  the  money : — 
Held^  that  the  oo-trustee  was  not  liable  for  the 
loss  of  the  trust  money  resulting  from  the  fraud 
of  the  broker-trustee,  as  he  had  taken  all  the 
precautions  that  were  usually  taken  in  such  a 
case  by  an  ordinary  prudent  man  of  business 
in  the  conduct  of  his  own  affairs.  Shepherd  v. 
Harri*.  574. 

InTSStment  Clause—'*  SeouritieB  "—Power  to 
Vary  or  Transfer— Purchase  of  Ground-rents — 
Implied  Power  to  Sell— Trustees  for  Purposes  of 
Settled  Land  Acts.] — Under  a  marriage  settle- 
ment the  trustees  were  directed  to  stand 
possessed  of  certain  scheduled  shares,  stock, 
and  securities  upon  trust  at  any  time,  with  the 
usual  consents,  to  sell  the  same  and  invest  the 
proceeds  in  various  investments,  including  "  the 
purchase  of  freehold  ground  rents,**  with  power 
from  time  to  time  "to  vary  or  transfer  such 
stocks,  funds,  shares  or  securities  inu)  or  for 
others  of  the  same  or  a  like  nature.*'  The 
trustees  purchased  freehold  ground-rents,  and 
in  1901  the  tenant  for  life  under  the  settlement 
agreed  to  sell  the  same.  The  purchasers  ob- 
jected to  the  title  on  the  ground  that  the  trus- 
tees were  not  trustees  for  the  purposes  of  the 
Settled    Land   Acts : — Ileld^    that    the   word 


"  securities  '*  in  this  settlement  meant  anything 
to  be  purchased  under  the  power,  and  that, 
having  regard  to  the  power  to  vary  and  transfer 
the  "  securities,"  the  trustees  had  power  to  sell 
the  ground-rents,  and  were  consequently  trus- 
tees for  the  purposes  of  the  Settled  Land  Acts. 
Toj^  and  London  a/nd  India  Dockt  Co.'i  Con- 
tract, In  re,  523. 

—  **  Freehold  ground-rents  "  —  **  Leasehold 
ground-rents  "  —  Power  to  Purchase.]  — 
A  testator  gave  his  estate  and  effects 
upon  trust  for  conversion  and  to  invest, 
amongst  other  things,  **  upon  freehold  ground- 
rents  or  upon  leasehold  ground-rents  not 
having  Idss  than  60  years  unexpired  and  held, 
direct  from  the  freeholder.'*  The  will  con- 
tained no  trust  or  power  for  conversion  of 
freehold  or  leasehold  property  purchased  by 
the  trustees  :—JEr02<I,  that  the  investment 
clause  authorised  not  mortgages  upon  the  secu- 
rity of,  but  purohases  of,  freehold  and  leasehold 
ground-rents.  Mordan,  In  re  ;  Legg  v.  Mardan^ 
(O.A.)  319. 

Power  to  Invest  in  Purchase  of  Land— 
••  Securities  "— "  IiiTestmtnts  "—Power  to  Vary 
and  Transpose  Securities — Purchased  Land- 
Power  of  Sale.]— A  testator  authorised  his  trus- 
tees to  invest  trust  moneys  in  the  purchase  or 
upon  mortgage  of  freehold  or  leasehold  proper- 
ties, or  in  or  upon  Government  stocks  or  funds, 
or  debentures  or  preferential  stocks  of  certain 
railway  companies,  or  in  or  upon  trustee 
investments  aut];ioriBed  by  law,  with  *<  power 
to  vary  and  transpose  such  securities  for  other 
securities  of  any  of  the  descriptions  herein- 
before authorised."  On  the  sale  by  the  trus- 
tees of  real  estate  purchased  by  them  out  of  the 
trust  funds, — Held,  that  the  testator  had  used 
"  securities "  as  synonymous  with  "  invest- 
ments," and  that,  by  virtue  of  the  power  to 
vary  and  transpose  securities,  the  trustees  could 
sell  the  real  estate  in  question  and  give  the 
purchaser  a  valid  receipt  for  the  purchase- 
money.  Oent  and  Eaton's  Contract,  In  re, 
333. 

Power  to  Appoint  New  Trustees— Appoint- 
ment of  Limited  Company  as  Joint  Trustee  — 
Validity.]  —  A  limited  company  may  be  a 
trustee,  and  may  hold  trust  property  in  joint 
tenancy  with  a  natural  person  as  oo-trustee. 
Where  a  settlement  contains  a  power  for  the 
appointment  of  a  new  trustee,  the  donee  of  the 
power  is  entitled  to  appoint  a  limited  company 
as  such  trustee  jointly  with  a  continuing  trus- 
tee, in  the  absence  of  indications  in  the  settle- 
ment of  a  contrary  intention.  ThomptatCt^ 
Settlement  Trusts,  In  re  ;  Thompson  v.  Alexander, 
133. 

Bemuneration  BeeelTed  by  Trustees  as 
Directors  of  a  Company— Capital  or  Income — 
Tenant  for  Life  and  Bemaindermen.] — Where 
trustees  hold  shares  belonging  to  the  trust,  and 
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tbey  are  appointed  directors  of  the  company  in 
respect  of  such  holding,  and  there  is  no  pro- 
vision in  the  will  enabling  them  to  retain  their 
remuneration  as  such  directors  for  their  own 
benefit,  they  must  account  for  such  remnnera- 
tion  to  the  trust,  and  the  remuneration  is  to  be 
treated  as  capital  and  will  go  to  the  remainder- 
men as  an  accretion  to  their  shares,  ydble  ▼. 
Cau  (2  Sim.  343)  distinguished.  Fra/naii,  In 
re;  Barrett  v,  FUher,  198. 

Same  Person  Trustee  and  Beneftoiary — 
Overpayment  to  Ck)-beneileiariei  —  Underpay- 
ment to  Himself— Absence  of  Kistake— Bight 
of  Adjnstment.]— A  trustee,  in  administering 
an  estate  bequeathed  to  his  brothers  and  him- 
self for  their  respective  lives,  during  a  period 
of  seventeen  years  made  payments  of  income 
to  the  beneficiaries  in  irregular  sums  not  cor- 
responding with  their  respective  shares,  with 
the  result  that  at  his  death  he  had  overpaid 
his  brothers  and  underpaid  himself.  The  pay- 
ments were  not  made  by  mistake,  and  his 
brothers'  attention  was  not  called  to  the  fact 
that  they  were  being  overpaid  : — Htuld^  that  bis 
estate  was  not  entitled  to  be  repaid  the  amount 
overpaid.  Horne^  In  re;  Wilson  v.  Cox* 
Sinclair,  26. 

Constmotion  of  Will  —  Appeal  —  Sight  of 
Trustees  to  Appear— Coiti.] — See  Appeal. 

Lease  of  Premises— Fnrohaie  by  Tmitee  of 
Freehold  Beversion.]— See  Pabtnbbship. 

Precatory  Trust.]— See  WilI. 

Trust  for  Children— Ho  Words  of  Limitation 
—Equitable  Pee.]— See  Sbttlbment. 


VENDOB  AND  PUBCHASEB. 

Conveyance  —  Bealty  —  Kisdescription  of 
Purchaser — Evidence  of  Identity.] — William 
Wray,  in  partnership  with  his  two  sons  and 
another  person,  carried  on  business  at  Laurel 
House,  North  Hill,  Highgate,  under  the  style  of 
"  William  Wray,"  without  the  addition  of  the 
words  "  dc  Co."  or  any  other  words.  William 
Wray  died  in  1885,  and  his  widow  was  ad- 
mitted as  a  partner  in  his  place  and  the  busi- 
ness was  carried  on  as  before  and  under  the 
same  name.  In  1 890  the  partners  bought  North 
Hill  House,  Highgate.  as  an  investment,  and 
paid  for  it  out  of  partnership  assets.  The  con- 
veyance was  made  between  the  vendor  of  the 
one  part  and  "  William  Wray  of  Laurel  House, 
North  Hill,  Highgate,"  of  the  other  part,  and 
the  property  was  conveyed  to  William  Wray  in 
fee-simple  i^Held,  that  the  legal  estate  passed 
by  the  conveyance  to  the  four  partners  as  joint 
tenants.  Maugha/n  v.  Sha/rpe  (34  L.  J.C.P.  19 ; 
17  C.  B.  (N.8.)  443)  followed.  Wray  v.  Wray, 
687. 

Implied  Covenants  for   Title — <*  Beneficial 
owner  **  —  Breach  of  Covenant  —  Easement — 


Xnowledgeof  Purchaser— Claim  forlnterfereiiee 
with  Easement— Arbitration — Action  to  Enforce 
Award — Costs — Bepayment  by  Vendor— Soliei- 
tor  and  Client  Coits-Interest— Indemnity.]— 
The  defendant  conveyed  **  as  beneficial  owner  "  to 
the  plaintiffs  certain  plots  of  land  forming  part 
of  a  building  estate,  including  part  of  the  site  of 
a  road.  The  conveyance  did  not  contain  any 
express  covenants  for  title  or  any  qualifications 
of  the  implied  covenants.  The  plaintiffs  had 
notice  at  the  dale  of  the  deed  that  the  purchasers 
of  other  plots  had  rights  of  way  over  the  road. 
As  between  the  plaintiffs  and  the  defendant  the 
agreement  was  that  the  plaintiffs  should  take 
the  land  discbaiged  from  such  rights.  The 
plaintiffs  constructed  works  upon  the  land 
purchased  by  them,  and  blocked  up  the  road. 
In  1902  a  previous  purchaser  of  other  plots 
claimed  damages  against  the  plaintiffs  as  com- 
pensation for  the  loss  of  his  right  of  way  over 
the  road,  and  was  awarded  by  an  arbitrator 
5102.  and  interest.  The  plaintiffs  did  not  pay 
this  sum,  and  the  previous  purchaser  brought 
an  action  to  enforce  the  award.  The  Court 
ordered  the  plaintiffs  to  pay  the  olOZ.  and 
interest,  and  the  costs  of  the  arbitration  pro- 
ceedings and  the  action.  The  pUintiffs,  having 
paid  these  sums,  sued  the  defendant  on  hia 
implied  covenants  for  title  for  repayment  of 
the  sums  so  paid  and  of  their  own  costs  of  the 
arbitration  proceedings  and  the  action : — Held, 
that  the  plaintiffs  were  entitled  to  maintain 
the  action,  and  that  their  right  to  do  so  was  not 
affected  by  their  knowledge  of  the  rights  of  the 
previous  purchaser.  Held,  therefore,  that  the 
defendant  being  under  his  implied  covenants 
bound  to  indemnify  the  plaintiff,  he  must 
repay  them  the  610^.  and  interest  and  the  costs 
paid  to  the  previous  purchaser,  and  must  also 
pay  subsequent  interest  on  the  610/.  and  the 
plaintiffs'  costs  of  the  arbitration  proceedings 
as  between  solicitor  and  client,  but  that  he  was 
under  no  liability  to  repay  them  their  costs  of 
the  action  to  enforce  the  award.    Twmer  v. 


Moon  (70   L.   J.   Ch.  822;  [1901]   2  Ch. 
followed.     Great  Western  AaUway  v.  Fisher, 
241. 

Possessory  Title  —  Bestrictivt  Covenants — 
Extinction — Notice— Constmotivc  Hoticc] — A 
"  squatter,"  who  gains  a  possessory  title  to  land 
by  virtue  of  twelve  years'  uncontested  adverse 
occupation,  is  not  relieved  from  the  burden  of 
restrictive  covenants  affecting  the  land  merely 
by  lack  ot  notice  of  the  existence  of  such  cove- 
nants during  the  period  of  his  adverse  occupa- 
tion. Restrictive  covenants  constitute  an  equi- 
table interest  in  the  land,  and  this  eqtiitable 
interest  is  prior  in  validity  to  all  equities  on 
the  land  subsequently  created,  including  the 
equity  of  a  subsequent  purchaser  for  value. 
The  question  of  notice  is  only  material  as  bind- 
ing the  conscience  of  a  purchaser  for  value  so  as 
to  prevent  him  from  setting  up  possession  of 
the  legal  estate.  As  a  "squatter,"  however, 
cannot  even  set  up  the  preliminary  plea  of  pur- 
chaser for  value,  it  becomes  immaterial,  in  his 
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case,  farther  to  confiider  whether  he  can  or 
cannot  set  ap  the  additional  plea  of  possession 
of  the  legal  estate,  and  in  his  case,  aocordingly, 
it  is  also  immaterial  to  consider  whether  he  has 
or  has  not  had  notice  of  the  existence  .  of 
restrictive  covenants.  NeihU  a/nd  Potts^s 
Contraett  ^»  »"«»  810. 

Restrictive  covenants  are  not  extinguished 
by  virtue  of  section  34  of  the  Beal  Property 
Limitation  Act,  1883.    lb. 

Subsequent  purchasers  for  value  from  the 
*'  squatter  *'  are  not  protected  against  restric- 
tive covenants  by  lack  of  actual  notice,  udIosb 
they  shew  that  they  would  not  have  been 
affected  with  actual  notice  had  they  searched 
the  title  for  the  usual  period  of  forty  years. 
It  is  not  necessary  for  those  who  claim  the 
benefit  of  the  covenants  to  shew  that  the  title, 
if  searched,  would  have  affected  the  purchaser 
with  actual  notice;  the  burden,  on  the  con- 
trary, is  on  the  purchaser  to  prove  the  negative. 
lb. 

Bight  of  Way— Beservation  of  **  all  rights  of 
way  hitherto  exercised  ''—Unity  of  Title— Way 
nsed  by  Tenant  of  One  Property — Conveyance 
not  Exeonted  by  Purchaser.]— The  plaintiff 
purchased  two  farms,  W.  and  0.,  which  had 
been  held  in  unity  of  title  for  thirty-five  years, 
during  which  time  there  had  been  user,  in 
favour  of  C,  of  a  way  over  W.  He  sold  W, 
The  contract  contained  a  reservation  of  *'  all 
rights  of  way  hitherto  exercised"  over  W. 
The  conveyance  contained  a  similar  reserva- 
tion, but  was  not  executed  by  the  purchaser. 
The  purchaser  entered  into  possession  and 
executed  a  mortgage.  The  mortgage  became 
vested  in  the  defendant,  who  took  possession. 
The  plaintiff's  tenant  of  C.  having  been  inter- 
fered with  by  the  defendant  in  the  use  of  the 
way  over  W., — ffeld,  that  the  plaintiff  was 
entitled  bo  an  injunction  restraining  the  defen- 
dant from  interfering  with  the  user  of  the  way 
over  VV.    May  v.  BellvilU,  678. 

Title— Condition  for  Besoiision— Objection  as 
to  Title— Ho  Title  to  Part — Error  in  Par- 
ticulars —  Compensation  ]— A  condition  in  a 
contract  for  sale,  giving  the  vendor  the  right  to 
rescind  in  case  the  purchaser  should  insist  on 
any  objection  or  requisition  •'as  to  title  or 
evidence  of  title  "  which  the  vendor  should  be 
unable  or  should  decline  to  remove  or  comply 
with,  does  not  admit  of  rescission  where  the 
vendor  has  no  title  to  a  part  of  the  property. 
Principle  of  Bowmtm  v.  Hylamd  (47  L,  J.  Ch. 
681 ;  8  Ch.  D.  688) applied.  Mcmton  v.  Fletcher 
(40  L.  J.  Ch.  131 ;  L.  R.  6  Ch.  91)  distinguished. 
Jackson  (Mid  Baden's  Contract,  In  re^  389. 

A  sale  of  freeholds,  without  reservation  of 
mines  and  minerals  (to  which  the  vendor  has 
no  title),  gives  a  right  to  compensation  where 
the  contract  provides  for  compensation  in  case 
of  error,  misstatement,  or  omission  in  the  par- 
ticulars,   lb. 
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WATEB. 
Biver  —  Charter  —  Exdufive  Licence  -  • 
Validity.] — ^A  Royal  charter  purporting  to  confer 
upon  the  patentee  the  exclusive  navigation  for 
all  time  of  part  of  a  public  navigable  river,  and 
the  exclusive  licence  of  transporting  goods 
thereover,  is  void  both  by  the  Statute  of  Mono- 
polies, 1623,  and  by  the  common  law.  Simpson 
Y.AU.'Oen,,(U.L.)  1. 

— Looks  and  Sluices— Grant  by  Crown  to 
Owners  of  Bight  to  take  Beasonable  Tolls- 
Franchise — Bight  of  Publie  to  Ha^igate — Dedi- 
eation  to  Public— Duty  of  Person  taldng  Tolls 
to  keep  Looks  in  Bepair.] — There  is  no  pre- 
sumption in  favour  of  the  legal  obligation  of  an 
immemorial  burden.  Consequently,  a  person 
who  under  patent  or  statute  has  succeeded  to 
the  ownership  of  locks  or  other  mechanical 
appliances  for  facilitating  navigation,  with  the 
right  to  charge  for  their  use  a  reasonable  toll, 
is  not  bound  to  work  or  keep  them  in  repair  to 
his  own  detriment  if  the  tolls  are  not  sufficient 
to  defray  the  cost  of  maintenance  and  repairs, 
and  is  justified  in  closing  them  altogether.  lb. 

—Permissive  Act  of  Parliament.]— An  Act  of 
Parliament  authorising  and  empowering  a  per- 
son to  improve  the  passage  of  boats,  and  for 
that  purpose  to  cleanse,  scour,  and  deepen  the 
river  where  and  as  often  as  occasion  should 
require,  although  intended  to  serve  a  public 
purpose,  must  be  construed  to  be  permissive 
only,  and  not  obligatory.    lb. 

Decision  of  the  Court  op  Appbal,  70  L.  J. 
Oh.  828 ;  [1901]  2  Ch.  671  (Lord  Davby  and 
Lord  Li27DLEY  dissenting),  reversed.    lb. 


WAY. 

Bridge— Liability  to  Maintain— Approaches 
to  Bridge— Liability  to  Bepair  Highway  for 
800  feet  firom  Bach  End  of  Bridge.] — By  the 
common  law,  where  a  person  cuts  through  a 
highway,  even  although  empowered  to  do  so 
by  statute,  there  is  an  obligation  imposed  upon 
him,  even  if  the  statute  is  silent  on  the  subject, 
to  make  a  bridge  for  the  passage  of  the  King's 
subjects  and  to  maintain  it  for  all  time.  The 
Statute  of  Bridges,  1531,  which  imposes  upon 
the  person  liable  to  maintain  a  bridge  the 
liability  to  maintain  the  highway  also  to  the 
extent  of  300  feet  from  each  end  of  the  bridge, 
applies  to  a  case  where  the  county  at  large  is 
liable  to  repair  the  bridge,  and  where  a  party 
is  liable  to  do  so  by  prescription,  or  ratione 
tenurat  but  the  Court  will  not  extend  the 
operation  of  the  statute  to  a  case  where  the 
obligation  to  make  and  maintain  the  bridge  is 
imposed  by  the  statute  which  enables  the 
interference  to  be  made  with  the  highway. 
Hertfordslwre  County  Cotmcil  v.  New  River  Co.^ 
49. 
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The  New  River  Company's  Act,  1606,  em- 
powered the  corporation  to  interfere  with  the 
highway  by  making  outs  acroea  it,  bat  xe- 
qnired  them  to  make  and  Tirn><nf.ftip  oonvenient 
bridges  and  ways  i-^Beld,  that  the  expression 
**  bridge,"  as  used  in  the  statnte,  did  not  neces- 
sarily mean  a  bridge  with  the  approaches  de- 
fined by  the  Statute  of  Bridges — namely,  a 
bridge  and  approach  to  the  extent  of  300  feet 
from  each  end.    Jb, 

Highway— -Aaeient  Moanmemt— Stoaehttigt 
—Free  User  and  Aeeeesby  PnUie— -Tmst— Pre- 
sunptioii— Absolute  Ownenhip — Thoroughfitfe 
— Cul  de  Bao.]— Where  the  owner  of  an  ancient 
monument  of  great  public  interest  produces 
his  title-deeds  shewing  that  he  holds  under 
conyeyances  made  to  him  and  his  ancestors 
without  any  trust  for  the  free  user  of  and 
access  to  the  monument  by  the  public,  it  is 
impossible  for  the  Court  to  presume  a  lost 
grant  or  lost  Act  of  Parliament  in  order  to 
establish  such  a  trust.  Att.-Oen,  v,  Antrobut, 
599. 

On  the  evidence  at  the  trial, — ffeld,  that, 
with  the  exception  of  the  Netheravon  Way, 
admittedly  a  public  highway,  there  were  no 
roads  or  tracks  sabject  to  public  rights  of  way 
running  up  to  and  through  the  circle  of  stones 
at  Stonehenge.    lb. 

The  rights  of  the  public  in  relation  to  a 
cul  de  sac  in  a  town  and  in  the  country  dis- 
cussed.   Ih. 

Eyidenee  ~  Reputation  —  Tithe  Xap  and 
Award  —  Deposited  Plans —- Admissibility.]— 
A  tithe  map  and  award  produced  from  the 
proper  custody  and  acted  upon,  and  the  de- 
posited plans  of  a  proposed  ndlway,  though 
subsequently  abandoned,  are  admissible  as 
evidence  of  reputation  on  a  question  whether 
there  was  or  was  not  a  public  road  across  two 
fields  appearing  on  such  documents.    lb. 

Highway  or  Xain  Road-~Retai]iing  Walls— 
Liability  to  Repair  —  County  Conneil.]  — A 
county  council  is  not,  by  virtue  of  the  Local 
Government  Act,  1888,  under  any  direct  liability 
to  repair  retaining  walls  by  the  side  of  a  main 
road.  AU.'Oen.  v.  Staffnrdskire  Couwty  Co^vn- 
eU,  163. 

The  liability  of  a  road  authority  to  repair  a 
highway,  whether  at  common  law  or  by  statute, 
Ib  general ;  and  the  Court  will  not,  either  by 
declaration  or  mandatory  order  or  otherwise, 
prescribe  what  particular  worloi  or  repairs  are 
necessary,  or  whether  any  particular  work  or 
repairs  be  necessary  for  the  maintenance  of 
the  road.  QtuBre,  whether  there  be  any  legal 
liability  to  repair  a  highway  upon  any  one 
other  than  the  inhabitants  of  the  parish.    Ib, 


Highway— Right  not  Established— User  of 
Country  Paths.]— See  Tbbspass. 

Right  of  Way.]— See  Eabbmbnt  ;  Vendor 

AND  PUBCHASBB. 


CoBStrootion— Absolute  Gift — Share  of  Re- 
sidue—Oift  Over  if  betore  *<  aotnal  payment " 
Legatee  has  Bepriyed  Himself  of  Reneftt  of 
Share — Contingeaey  Definite  and  Certain— Oift 
Oyer  not  Void  fbr  ITncertainty.]— Bequest  of 
share  of  residue  to  J.  G.  for  his  own  use 
absolutely,  with  a  gift  over  in  the  event  of 
J.  G.  being  unable  at  any  time  prior  to  the 
actual  payment  of  the  share  to  give  a  receipt 
for  the  same  by  reason  of  his  having  committed 
or  suffered  any  act  whereby  he  had  deprived 
himself  of  the  right  to  the  benefit  of  such  share. 
Before  the  money  was  handed  over,  J.  G.  had 
committed  an  act  of  bankruptcy,  which  was 
followed  by  a  receiving  order  and  adjudication : 
— Held^  that  the  oontingenoy  was  described 
with  definite  certainty,  and  that  oonseqoently 
the  gift  over  was  not  void  for  uncertainty,  but 
took  effect.  6hulder^  In  re;  OcuUter  v. 
Goulder,  552. 

Johnson  V.  Crook  (48  L.  J.  Ch.  777 ;  12  Ch.  D. 
639),  ChoMton,  In  re  ;  Chastan  v.  Seaoo 
(60  L.  J.  Ch.  716 ;  18  Ch.  D.  218),  and  WilHns, 
In  re;  Spencer  v.  Duekworth  (50  L.  J. Ch.  774  ; 
18  Ch.  D.  634),  followed.  MaHin  v.  Martin 
(36  L.  J.  Ch.  679 ;  L.  B.  2  Eq.  404)  and  Bubb  v. 
Padmiek  (49  L.  J.  Ch.  178 ;  13  Ch.  D.  617)  not 
followed.    Ib, 

—Class  to  Take— Oift  to  Children  at  Twenty- 
one— Period  for  Asetrtaining  Class — Advance- 
ment Clause>-Power  to  Advance  out  of  Vested 
Share.]— Where  there  is  a  gift  to  children  at 
twenty-one  the  general  rule  is  that  the  clsss  is 
fixed  when  the  eldest  child  attains  twenty-one, 
and  no  child  bom  after  can  take.  But  if  main- 
tenance or  advancement  is  continued  beyond 
the  time  when  the  eldest  child  attains  twenty- 
one — if,  for  instance,  advancement  is  directed 
out  of  vested  shares — all  children  will  be  let  in. 
Iredell  v.  IredeU  (25  Beav.  486)  foUowed. 
Cowrtenay,  In  re  ;  Fearee  v.  FoxweU^  664. 

— Cy-prdi  —  Real  Property  —  Limitation  of 
Estates  tM  Life  to  Unborn  Persons— Remote- 
ness.]—Testator,  who  died  in  1871,  devised  teal 
estate  to  the  use  of  G.  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  suooessivaly 
for  life,  and  after  the  death  of  each  such  son  to 
the  use  of  the  sons  of  that  son  successively 
acoording  to  seniority  in  tail  male,  with  re- 
mainder to  the  use  of  all  and  every  the  daugh- 
ters of  each  of  the  sons  of  G.  as  tenants  in 
common  in  tail  with  cross-remainders  in  tail 
between  such  daughters  if  more  than  one,  with 
remainder,  after  the  determination  of  all  the 
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aloiesaid  uses,  to  the  use  of  all  and  every  the 
daughters  of  G.  as  tenants  in  conunon  in  tail, 
with  Gros8*remaiDderB  in  tail  between  them  if 
more  than  one;  and  there  was  an  ultimate 
remainder  to  the  use  of  G.,  his  heirs  and 
BsnguB,  G.  died  in  190S  without  ever  having 
had  any  issae.  It  was  oontended  that  thoogh 
the  limitations  after  the  life  estate  of  G.  were 
bad  as  being  too  remote,  the  ultimate  limita- 
tion to  G.,  his  heirs  and  assigns,  might  be  sup- 
ported under  the  doctrine  of  ey-prei  by  sub- 
stituting for  the  limitations  In  the  will  limita- 
tions to  the  use  of  G.'s  sons  successively  in  tail 
male,  with  remainder,  if  on  the  determination 
of  those  estates  tail  male  there  should  be  a 
failure  of  tiie  issue  of  the  sons  of  G.  other  than 
daughters  or  issue  of  daughters,  to  the  use  * 
of  G.'s  sons  successively  in  tail  general, 
with  remainder  to  the  daughters  of  G.  as 
tenants  in  common  in  tail  general  with  cross- 
remainders  between  them,  with  remainder  to 
G.  in  fee-simple : — Hald^  that  the  Court  could 
not  insert  such  a  contingent  limitation  as  sug- 
gest ed,  as  that  would  be  a  large  extension  of 
the  doctrine  of  oy-prh^  and  would  be,  in  effect, 
making  a  new  will  for  the  testator.  The  ulti- 
mate remainder  therefore  failed,  and  the  estate 
on  the  death  of  G.  without  issue  devolved  on 
the  heir-at-law  of  the  testator.  Mortimer,  In 
re  ;  Gray  v.  Gray,  (C.A.)  745. 

Seaward  v.  WiUoch  (6  Bast,  198)  and  Many- 
penny  v.  DeHng  (17  L.  J.  Ex.  81  ;  16  M.  &  W, 
418  ;  22  L.  J.  Ch.  313  ;  2  De  G.  M.  &  G.  146) 
followed.  mekoU  v.  NichoU  (2  W.  Bl.  1159) 
observed  upon.    lb. 

— Beal  Estate— Gift  to  Some  of  SsTeral  Co-  - 
heiresses  after  Death  of  A— Life  Estate— Heoes- 
sary  Implication.] — A  gift  of  real  estate  after 
the  death  of  A  to  persons  who  are  some,  but 
not  all,  of  the  co-heiresses  of  the  testator  does 
not  confer  upon  A  a  life  estate  by  necessary 
implication.  Hutttm  v.  Simpson  (2  Vera.  722) 
and  Willis  v.  Lucas  (IP.  Wms.  472)  examined 
and  explained.  The  reasoning  in  Halph  v. 
Ca/rriek  (48  L.  J.  Oh.  801 ;  11  Ch.  D.  873) 
applied.  Willatts,  In  re  ;  WUlaUs  v.  Artley, 
269;  (C.A.)564. 

— «  What  is  left  "—Intestacy  during  Life  of  A.] 
— A  testator  gave  his  household  eilects  to  his 
wife  absolutely,  and  directed  that  at  his  death 
his  wife  was  to  have  power  to  sell  all  property 
and  land  belonging  to  him,  and  that  at  her 
death  **  what  is  left "  was  to  be  divided  between 
two  out  of  his  five  daughters :— J2tfW,  by  Fab- 
WELL,  J.,  that  the  words  "  what  is  left "  meant 
the  net  residue  after  payment  of  debts  and 
costs  of  realisation,  and  that  the  testator  died 
intestate  during  the  life  of  his  widow  as  to  his 
personal  estate  (other  than  his  household 
effects)  and  as  to  all  his  real  estate.    Ih. 

Appeal  from  decision  of  Farwell,  J.,  was 
allowed  on  the  construction  of  the  words  of  the 


will,  and  order  made  by  agreement  without 
determining  the  questions  of  law  decided  by 
him.    Ih. 

— **  PeeuniaryiATeetment*'— Money  on  Deposit 
at  Bank.] — Money  on  deposit  at  a  bank  is  not 
a  *'  pecuniary  investment  "in  ordinary  parlance 
and  under  ordinary  circumstances  will  not  pass 
under  a  bequest  of  *'  pecuniary  investments  " 
contained  in  a  will.  Bvam  Price,  In  re  ;  Pfiee 
V.  Newton,  437. 

— Besiduary  Legatee— Erroneous  Becital  of 
Indebtedness— Aocount]— A  testator  in  his  will 
recited  that  a  son,  to  whom  he  had  previously 
given  a  share  of  residue,  was  indebted  to  him 
in  the  sum  of  5.000Z.,  and  that  he  (the  testator) 
was  desirous  of  reducing  the  amount  of  such 
indebtedness  to  3,0002.,  and  then  proceeded  to 
forgive  the  son  the  balance  of  his  debt  over  and 
above  3,0OOZ.,  and  to  declare  that  the  said  som 
of  3,000/ ,  or  so  much  thereof  as  should  remain 
unpaid  at  the  period  of  distribution,  should  be 
deducted  and  taken  into  account  as  part  of 
his  son's  share  of  residue.  The  recital  was 
erroneous,  and  the  son,  in  fact,  was  never 
indebted  to  his  father  in  the  sum  of  5,0002.,  or 
any  other  sum  as  stated,  the  only  sum  his  father 
had  ever  advanced  on  his  account  being  a  sum 
of  802.  for  an  indenture  of  apprenticeship : — 
Held,  that  on  the  true  construction  of  the  will, 
the  testator  only  intended  the  son  to  bring  into 
account  so  much,  not  exceeding  3,0002.,  of  the 
snm  which  the  son  owed  the  testator  and  as 
remained  unpaid  at  the  period  of  distribution. 
The  only  sum,  therefore,  for  which  the  son 
was  liable  to  account  was  the  sum  of  802. 
Taylor's  Estate,  In  re;  Tomlin  v.  Underlay 
(22  Ch.  D.  495),  followed.  Kelsey,  In  re ; 
Woolley  V.  Kelsey  ;  Kelsey  v.  Kelsey,  701. 

— ^Eesidue— Feonniary  Legacies— CMft  of  **  re- 
mainder of  my  property  "— Besiduary  Legatee 
Appointed— Destination  of  Lapsed  Feenniary 
Legaey.] — Where,  in  a  wiU,  pecuniary  legacies 
are  followed  by  a  gift  of  **  the  remainder  of  my 
property  "  to  one  or  more,  this  is  a  good  residu- 
ary bequest,  and  is  not  revoked  by  the  subse- 
quent appointment  of  a  residuary  legatee  in  the 
will.    Isaae,  In  re  ;  Barrieon  v.  Isaac,  277. 

A  lapsed  pecuniary  legacy  will  fall  into  the 
first  and  not  the  second  of  such  residuary  dis- 
positions ;  but  a  lapse,  in  whole  or  in  part,  of 
the  first  residuary  disposition  will  enure  for 
the  benefit  of  the  person  entitled  under  the 
second.    lb. 

— Btriet  Settlement— Devise  of  Estate  Tail— 
FroTition  for  Bednetion  to  Lifb  Estate  if 
Devisee  ««Bom"  within  Testator's  Lifetime— 
Devisee  en  Ventre  sa  Mere  at  Time  of  Testator's 
Death.] — There  is  no  rule  of  law  that  the  word 
**bom  '  includes  a  child  on  ventre  sa  mere 
under  aU  circomstanoes.  Where,  accordingly, 
a  will  devised  an  estate  tail  to  a  child  unborn 
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at  the  date  of  the  will,  with  a  proviso  that 
this  estate  tail  was  to  be  cut  down  to  a  life 
estate  in  case  the  devisee  should  be  "  born " 
within  the  testator's  lifetime, — HeUL,  that  the 
devisee  was  not  **born"  within  the  testator's 
lifetime,  although  he  was  en  ventre  ta  mere 
at  the  date  of  the  testator^s  death.  Villar  y. 
Oilbey,  629. 

Exeentorj  Limitation^  Devise  to  A  *<when 
she  shall  attain  the  age  of  26  years  ''—Con- 
trolling Context— Contingency  » Vesting.]  —  A 
devise  to  A  '*  when  she  shall  attain  the  age  of 
25  years,"  in  the  absence  of  some  controlling 
oircumstance,  or  context,  confers  npon  A  an 
estate  in  fee-simple  contingent  npon  her  attain- 
ing that  age,  and  not  a  vested  estate  in  fee- 
simple  liable  to  be  divested  if  she  die  under 
the  age  of  twenty-five  years.  IrancU,  Jn  re  ; 
Francis  v.  FrancU,  487, 

Exoneration  of  Personalty— Beqnest  of  *<  all 
my  personal  estate  "-Devise  of  Seal  Estate 
subject  to  Debts,  Ac. — Expression  of  Intention.] 
— ^A  specific  gift  of  all  a  testator's  personal  estate 
to  A,  follow^  by  a  devise  of  real  estate  to  B 
and  C  subject  to  the  payment  of  his  debts,  &c., 
is  not  an  expression  of  intention  suflScient  to 
exonerate  the  personalty  from  its  primary  lia- 
bility for  those  payments,  especially  when  in 
the  will  a  wish  is  expressed  that  none  of  the 
realty  shall  be  sold  while  any  descendants  of 
testator's  name  are  living.  Banks* t  Trusts^  In 
re  ;  Ba/nks  v.  Busbridge,  336. 

Legacy— Servants — **One  year's  wages."] — 
A  testator  bequeathed  one  year's  wages  to  all 
servants  who  should  be  in  his  employment  at 
his  death,  and  should  have  been  in  his  employ- 
ment for  five  years  previously  thereto: — Held^ 
that  servants  hired  at  a  weekly  wage  paid 
monthly  or  fortnightly  were  not  included  in 
the  bequest.  Blackwell  v.  Penfiant  (22  L.  J. 
Ch.  166 ;  9  Haie,  551)  followed.  Bavensworth, 
In  re;  Bavensworth  v.  lindale,  (C.A.)  368. 

Naturalised  British  Subject— English  Doml- 
cil— "Will  Made  in  Italy  in  Foreign  Form- 
Validity  to  Pass  Leaseholds  —  **  Personal 
estate."] — *'  Personal  estate  "  in  the  Wills  Act, 
1861,  includes  leasehold  property.  A  will  made 
out  of  the  United  Eirgdom  by  a  British  subject, 
whatever  his  domicil  at  the  time  of  making  it 
or  at  his  death,  and  made  according  to  the  Uiw 
of  the  place  where  it  was  made,  or  where  he 
was  domiciled  when  it  was  made,  or  where  in 
the  King's  dominions  he  had  his  domicil  of 
origin,  is  efiectual  to  pass  his  beneficial  inte- 
1  est  in  leaseholds.  Qrassi^In  re  ;  8tuhher field 
V.  efrasii,  341. 

Precatory  Trust—*'  In  full  confidence  "— Oift 
in  Default  of  Difposition.]~A  testator  gave  to 
his  wiie  the  whole  of   his  real  and  perscnal 


estate  "absolutely  in  full  confidence  that  she 
will  make  such  use  of  it  as  I  should  have  made 
myself,  and  that  at  her  death  she  will  devise  it 
to  such  one  or  more  of  my  nieces  as  she  may 
think  fit ;  and  in  default  of  any  disposition  by 
her  thereof  by  her  will  or  testament,  I  hereby 
direct  that  all  my  estate  and  property  acquired 
by  her  under  this  my  will  shall  at  her  death 
be  equally  divided  among  the  surviving  said 
nieces": — Held  (Lord  Lindlbt  dissenting), 
that  there  was  a  gift  in  favour  of  the  surviving 
nieces  on  the  widow's  death,  subject  to  a  power 
of  testamentary  appointment  by  the  widow  to 
one  or  more  of  the  nieces,  who  in  default  of 
appointment  were  to  share  equally ;  and  that  if 
the  nieces  predeceased  the  vridow  the  latter 
would  become  absolutely  entitled.  Comigkey 
V.  BcTvring-Hanbury,  (H.L.)  263. 

Annuity — Benteharge  or  Legacy— Charge  on 
Freehold  Land.]— See  Annuity. 

Charitable  Bequest.]— See  Chabitt. 

Compromise— Mistake— Interest  under  WilL] 
—See  Compromise. 

Condition— Forfeiture.] — See  Condition. 

Incapacity  to  Dispose  of  Property— Estoppel.] 
—See  Ebtoppbl. 

Payment  of  Legacies  Free  firom  Duty.]— See 
Bbvenub. 

Powers  of  Investment.]- See   Trust   and 
Trustee. 


Validity  of  Bequests,  Ac.]— See  Perpetui- 
ties. 
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